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PREFACE. 


■  ■■    " 


M.  Simon  van  Leeuwen  was  one  of  the  most  eminent 
advocates  in  Holland  during  the  latter  part  .of  the 
seventeenth  century,  who  distinguished  himself  by  the 
publication  of  several  professional  works,  of  which  the 
Censura  Forensis  (in  Latin)  and  the  Rooms  Hollands- 
Regt  (in  Dutch)  are  most  known  and  most  valued. 
The  title  at  length  of  the  last-mentioned  work,  which 
is  translated,  is  as  follows :  "  The  Roman-Dutch  Law, 
in  which  the  antient  Roman  Law  is  assimilated  with 
the  existing  Laws  of  the  Netherlands,  in  all  cases  that 
may  or  can  be  useful  in  common  occurrences ;  both 
with  regard  to  the  established  Mode  of  Proceedings  at 
Law,  which  are  stated  with  especial  brevity,  and  also 
with'  respect  to  the  manner  of  prosecuting  Claims  in 
Courts  of  Judicature ;  confirmed  by  various  Ordinances, 
Proclamations,  Statutes,  and  Charters,  given  in  these 
and  the  adjoining  Provinces." 

As  Van  Leeuwen's  Dutch-Roman  Law  is  the  book 
to  which  the  Dutch  Courts  of  Justice  on  Ceylon  most 
generally  referred,  as  containing  the  System  of  Law 
which  they  were  bolind  to  administer  to  the  Inhabitants 
on  that  Island ;  and,  as  the  Judges  of  the  Supreme 
Court  of  Judicature,  established  by  His  Majesty  on 
the  Island  of  Ceylon,  are  directed,  by  His  Majesty's 
Charter  and  Instructions,  to  administer  to  those  Inha- 
bitants the  same  System  of  Laws  (subject  to  certain 
alterations)  as  was  administered  to  them  by  the  Dutch 
Courts  at  the  time  of  the  surrender  of  the  Island  to 
the  British  Arms ;  —  Sir  Alexander  Johnston,  while 
Chief  Justice  and  First  Member  of  His   Majesty's 
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Council  on  Ceylon,  caused  the  present  Volume  to  be 
translated  into  English,  for  the  use  of  the  Court,  by 
such  translators  as  he  could  procure  on  the  Island. 

In  consequence  of  this  Work  being  the  basis  of  the 
Civil  and  Criminal  Law  of  all  those  Colonies,  which 
belonged    to  the  Republic  of  Holland,   but    which 
now  form  part  of  the  British  Empire,  the  following 
Translation  has  been    printed  by   command   of  His 
Majesty's  Secretary  of  State  for  the  Department  of 
War  and  of  Colonies,     In  preparing  it  for  press,  the 
whole  has  been  carefully  collated  with  the  best  edition 
of  the  original  Work  printed  at  Amsterdam  in  17*4, 
and  corrected ;  and  many  hundreds  of  valuable  refer- 
ences to  the  Civil  Law  Writers  have  consequently  beeB 
added.    Where  particular  words  or  sentences  were  sq 
obscure,  that  their  meaning  could  with  difficulty  be 
ascertained,  the  original  has  been  annexed,  either  in 
a  parenthesis,  or  in  a  note  at  the  foot  of  the  page.    No 
pains  have  been  spared  in  order  to  render  the  Trans- 
lation as  accurate  and  perspicuous  as  possible  :  so  that 
the  Work  may  form  an  useful  Manual  to  professional 
Gentlemen  on  Ceylon,  the  Cape  of  Good  Hope,  and 
the  other  Dutch  Colonies    now  under  the   English 
(Government,  where  the  Dutch  Laws  are  still  in  force. 
And  as  the  plan  of  the  Work  in  a  considerable  degree 
feserables  that  of  Mr,  Justice  Blackstone's  admired 
Commentaries  on  the  Laws  of  England,  it  has  been 
deemed  proper  to  substitute  that  of  "  Commentaries  on 
the  Roman-Dutch  Law,"  in  lieu  of  the  title  occurring 
jn  the  original  Work. 
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COMMENTARIES 
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DUTCH-ROMAN   LAW 


BOOK  I. 


Of  the  Rights  of  Persons. 


CHAP.  I. 

Of  Law  in  general,  and  its  various  Divisions. 


\  I.  Right  defined. 

2.  Jurisprudence  defined. 

3.  Justice  defined. 

4.  Of  the  Precepts  of  Law. 

5.  Law  is,    either   public   or 

private; 

6.  Divine  or  human. 

7.  Of  the  Law  of  Nature. 
$•  Of  the  Law  of  Nations. 


t  9.  Of  the  Civil  Law. 
10.  Its  Origin. 

U.  Universal  Prevalence  of  the 
Roman  Law. 

12.  Of  the  Canon  or  Ecclesias- 

tical Law,  and  how  far  it 
is  in  use  with  us. 

13.  Of  the  Feudal  Law;   when 

and  by  whom  introduced. 


$1.1)  IGHT  is  that  moral  quality,  by  which  we  justly  obtain  Right  dtfintd. 

either  the  government  of  persons,  or  the  possession  of 
things,  or  by  the  force  of  which  we  may  claim  somewhat  as  due 
to  us  (1).    The  knowledge  of  this  is  called  jurisprudence  and 
the  practice  of  justice. 
§  2.  Jurisprudence  is  that  knowledge  of  things,  human  and  Jurfcprudenct 

j«.  ,.f  ,  ...  i      i.       •  •  ,~\  defined. 

drone,  which  teaches  us  what  is  just  and  what  is  unjust.  (2) 


(0  L.  i.  in  fin.  pr.  Ff.  de  just,  et  jure. 
L.  90.  Ft  de  Reg.  jur.  Grotius,  de  Jure        et  jure. 
Mi, 5b.  i.  c.i.  $  3,  4. 


(ft)  §  I.  Inst.  1.  jo.  §.  I.  Ff.  de  just. 


t 
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Of  the  Precepts 
.of  Law. 

"Law  U  either 
public  or  private; 
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divine ; 


or  human. 


Of  the  Law  of 
Nature. 


Of  the  Law  of 
Nations. 


Of  the  Civil 
Law. 


Its  Origin. 


Universal  Pre- 
valence of  the 
Roman  Law. 


§  3.  Justice  is  the  constant  and  perpetual  desire  of  giving  to 
every  man  his  due,  according  to  what  is  right.  (1) 

§4.  The  precepts  of  law  are  these: — to  live  honestly,  to 
injure  no  one,  and  to  give  to  every  one  that  which  is  his  due*  (2) 

§  5.  Law  is  either  public  or  private: — the  former  regards  the 
general  welfare  of  the  state ;  the  latter ',  or  private  law,  (of  which 
we  now  propose  to  treat)  concerns  the  profit  and  benefit  of  every 
individual  in  particular,  as  it  respects  the  intercourse  between 
man  and  ipan  (3).  Private  law,  again,  is  either  human  or 
divine.     . 

$  6.  Divine  Law  is  the  will  of  God,  as  revealed  in  the  Holy 
Scriptures,  of  which  it  is  not  the  province  of  a  lawyer  to  treat, 
except  so  far  as  it  relates  to  right  or  wrong. 

Human  Law  is  divided  into  the  Law  of  Nature,  the  Law  of 
Nations,  and  the  Civil  Law.  (4) 

$  7.  The  Law  of  Nature  is  that  natural  rational  understand- 
ing, by  which  man  approves  or  disapproves  of  things  according 
to  their  nature,  whether  it  be  good  or  bad. x  Such  are,  the 
connexion  of  man  and  woman,  the  procreation  of  children, 
&c.  (5) 

J  8.  The  Law  of  Nations  is  that,  which  has  been  adopted  by 
all  nations  from  the  beginning  of  time,  for  the  continuance  and 
sustenance  of  the  human  race ;  viz.  \To  serve  God,  to  obey 
parents  and  the  government,  and  to  do  unto  others  what  we 
wish  they  should  do  to  ourselves,  and  the  like.  (6) 

{  9.  Civil  Law  is  that  law,  which  a  nation  enacts  for  the 
government  of  itself.  It  comprizes  all  those  institutions,  which 
are  made  by  any  person  who  has  authority  over  a  community, 
and  contains  commands,  'prohibitions,  toleration,  or  punish- 
ments. (7) 

§  10.  These  institutions  are  either  such  as  are  introduced 
from  foreign  countries,  or  are  enacted  by  the  people  them- 
selves. (8) 

$  11.  Thus,  the  Roman  Law  is  at  present  observed  as  the 
Common  Law  of  Nations  by  almost  all  nations,  and  is  adopted 
in  all  those  cases,  for  which  their  own  laws  have  made  bo 


(i)  Pr.  Instit.  1.  io.  in  pr.  Ff.  de  jostit. 
et  jure. 

(z)  §  3.  Instit.  L  xo.  §  1.  Ff.  de  justit. 
et  jure. 

(3)  §  4*  Instit.  1.  x.  §  2.  Ff.  de  justit. 
et  jure. 

(4)  L.  1.  1*  ft.  1.  ?.  Ff.  de  just,  et  jure 
toto  tit.  Inst,  de  jure  nat.  gent,  et  civ. 


(5)  Pr.  et  §  t .  Instit.  de  jure  vat.  gent. 
et  civ.  Grotios,  de  jure  Belli,  lib.  1 .  c.  1 . 
§  zo. 

(6)  L.  ft,  3.  et  aeq.  FT.  de  just,  et  jure. 
§  3.  inst.  eod. 

(7)  L.  1.  1.  7.  Ff.  de  legib.  L  5.  cod. 
eod. 

•    (S)  L.  d.  1. 9.  Ff.  de  just,  et  jure. 


CI).  1.]  and  its  various  Divisions.  & 

provision  (I):  so  that  all  constitutions,  ordinances,  placards, 
statutes  and  customs,  which  do  not  openly  militate  against  this 
law,  are  to  be  explained  conformably  to  it  And  even  if  any 
thing  seem  to  be  repugnant  to  it  in  doubtful  cases,  it  ought  to 
be  so  far  restrained,  that  the  Roman  Law  be  injured  as  little 
as  possible.  The  authority  of  this  law,  however,  varies  in 
different  countries,  it  being  held  in  the  highest  esteem  in  some, 
while  in  others  it  is  comparatively  but  little  regarded. 

That  it  is  thus  used .  and  observed  in  our  Netherlands,  is 
testified  by  Grotius,  Merula,  a.nd  other  writers  (2) ;  where  it 
obtains  so  far,  that  the  judges  or  counsellors  of  both  courts  of 
Holland  promise  by  a  solemn  oath,  that  they  will  observe  and 
follow  in  their  decisions  the  written  laws,-  &c.  (3).  And  the 
States  often  repeat  these  laws  in  their  laws  and  ordinances;  and 
refer  to  them  as  a  general  law ;  for  instance,  in  the  proclamation 
concerning  the  succession  ab  intestato  of  the  year  1599,  art.  14. 
and  others. 

$  12.  Together  with  the  Roman  Law,  the  Carton  or  Ecclesi*  Of  tht  Canqp 
astical  law  has  also  been  introduced  by  the  popes,  particularly  J^  eaa,° 
with  reference  to  ecclesiastical  matters  and  persons ;  which,  law 
is  still  observed  in  France,  Germany,  and  in  the  Netherlands, 
bj  the  pope  and  those  who  are  subject  to  his  ecclesiastical 
jurisdiction.  But,  in  Holland  and  other  countries  which  shook 
off  the  papal  yoke  at  the  time  of  the  reformation,  it  was  entirely 
rejected :  although  in  some  few  cases  which  were  not  known  to 
the  antient  Romans,  as  in  testamentary  affairs,  matrimonial 
matters,  the  administration  of  oaths,  and  the  like,  (which  are 
regulated  according  to  the  customs  of  our  country),  the  Eccle- 
siastical Law  is  used  and  adopted  for  the  sake  of  propriety 
and  of  precedent.  (4)  Further,  ecclesiastical  persons  have  no 
peculiar  authority  among  us,  nor  any  exclusive  jurisdiction; 
and  in  ecclesiastical  matters  they  are  bound  to  demean  them- 
selves according  to  the  church  ordinance,  prescribed  to  them  by 
Their  High  Mightinesses  the  States  of  Holland  in  the  year 
1591,  and  subsequently- renewed  in  the  year  1612,  and  at  other 
times. 


(i)  Arg.  1.  33.  dc  legib.  et  1.  3*  6  ult. 
Cod.  de  AppelL 

(2]  See  Grotiug,  Inleyd,  Kb.  1.  tit.  a. 
■.16.  Meruit  Prax.  Civ.  lib.  1.  tit.  4. 
op.  1 .  ia  fin .  Christin.  voL  1.  decis.  343 . 
Godefiq  de  Jure  Novin.  lib.  1.  cap.  13. 
Kicd.  B«rgund.  ad  Consuetud.  Flandr.  in 


proem,  num.  5.   Sande,  lib.  3.  tit.  2.  defin. 
1  &  7.  in  fin.  et  lib.  4.  tit.  1.  def.  1.  in  fin. 

(3)  See  Merula  Prax.  Civ.  lib.  4.  tit. 6. 
cap.  a.  num.  1. 

(4)  See  Neoitad.  Cur.  Holl.  decis.  1%, 
Andr.  Gail.  lib.  *.  observ.  88.  and  Coorn. 
Consil.  xi. 
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Of  the  Feudal 
Law. 


§  IS.  In  like  manner  the  feudal  law  was,  in  progress  of  time, 
introduced  as  a  general  law  by  the  Emperors,  Henry,  Lothaire, 
Conrad,  and  Frederic  Barbarossa  (who  ascended  the  imperial 
throne  A.  D.  1155},  from  the  collection  of  the  laws  of  the 
JLombards  (1).  These  laws,  some  writers  are  of  opinion,  were 
borrowed  by  the  Lombards  from  the  Franks,  among  whom  they 
were  in  force  long  before  the  christian  sera*  (2) 


(x)  See  fib,  2.  Feudor.  tit.  ix.  34.  57. 
Tib.  5.  tit.  1,3,4. 

(2)  Carol.  Molinssus  ad  Ccnsuetud. 
Paris,  lib.  1.  tit.  x.  des  fiefs,  num.  12. 
Cotmin.  lib.  2.  Comment,  cap.  9.  To 
what  extent  ft  is  observed  in  Holland,  see 


Christin.  vol.  6.  decis.  x.  Neostad.  de 
feudi  Holland.  Success,  cap.  3.  num.  12. 
Gudelin.  de  feud,  in  srofegem.  num.  5*. 
Instruciie  van  de  Leen  Kamer  van  Holland,, 
(i.  e.  Instruction  of  the  Loan  Chamber  of 
Holland},  art.  1.  verb,  van  wegUwegem. 


C    5     ) 


CHAP.  II. 

On  ike  Introduction  of  the  Roman  Law  into  Holland,  and  on  the 
Constitution  and  Government  of  the  Country,  its  Judges  and 
Tribunals. 


$  1.  Introduction  of  the  Roman 
Law  into  Holland. 

2.  Of  the  Antient  Government 

of  the  Country. 

3.  Origin  of    the   Count*  of 

Holland. 

4.  To    what   Laws  they  are 

subject. 

5.  When  and  by  whom  those 

Laws  were  transgressed. 

6.  The  Pacification  of  Ghent. 

7.  The  Union  of  Utrecht. 

8.  King    Philip   declared    to 

have    lost  and  forfeited 
his  Country. 

9.  William  Prince  of  Orange 

elected    General    of  the 
Army. 

10.  The  Council  of  the  States 

General  instituted. 

11.  The  Council  of  the  States. 

12.  The  Council  of  Admiralty. 

13.  Chamber  of  Accounts  of  the 

States  General. 

14.  The  States  of  Holland. 

15.  The  Commissioned  Council 

of  the  States  of  Holland 
and  West  Friesland. 

16.  Chamber  of  Finance. 

17.  The  Chamber  of  Accounts 

of  the  County. 

18.  Of  the  Stadholders  of  Hoi- 

land,  and  their  Power* 


§  19.  Of  the  Governments  of  the 
Cities.— (Mi  Jurisdiction 
of  Burgomasters  and 
Aldermen. 

20.  Criminal    Jurisdiction     of 

Bailiffs,  Burgomasters, 
and  Aldermen. 

21.  Tribunals  of  Aldermen  in 

the  Cities. 

22.  Jurisdiction  and  Powers  of 

Bailiffs,  Lords  of  Manors, 
and  sworn  Persons  in  the 
Country 

23.  Of  the  Name  and  Office  of 

Bailiff  or  Sheriff. 

24.  The  Meeting  of  the  Neigh- 

bourhood when  altered  into 
that  of  Aldermen. 

25.  Origin  of  the  Bailiff9*  Tri- 

bunal of  welt-descended 
Men. 

26.  Inspectors  of  Rynland,  by 

whom  and  when  intro- 
duced. 

27.  Court    of    Foresters    and 

Companions. 

28.  The  Provincial  Court  at  the 

Hague. 

29.  The  High  Court  at  Mech- 

lin. 

30.  Origin  of  the  Feudal  Courk 

31.  Alterations  in  the  Govern- 

ment made  in  the  Years 
1650  and  1672. 


5  1.  IT  is  by  no  means  certain,  at  what  time  and  by  whom  the  introduction  of 
Roman  Law  was  introduced  into  these  countries.     Some  ^HoUmiL1^ 
writers  are  of  opinion  (for  which  there  is  some  reason),  that,  on 
account  of  its  peculiar  gravity,  it  was  occasionally  proposed  to  the 


Introduction  of  tlie 
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Of  the  antient 
Government  of 
the  Country. 


judges  as  a  precedent,  and  in  time  had  crept  in*  and  at  length  wad 
admitted  as  law  ( 1 ).  This  notion  agrees  with  the  opinion  of  those, 
who  think  that  the  Roman  law  was  introduced  into  these  coun- 
tries by  King  William  the  second  of  that  name,  and  the  eighteenth 
(or  according  to  some  the  fourteenth)  Count  of  Holland ;  who 
having  been  elected  and  confirmed  King  of  the  Romans,  in  the 
twentieth  year  of  his  age,  by  the  princes  of  the  empire,  was 
desirous  that  the  Dutch  should  make  still  further  use  of  the 
Roman  law:  consequently  it  was  introduced  and  adopted  in 
Holland  with  greater  honour  than  it  had  before  received ;  and  a 
palace  was  erected  at  the  Hague,  where  a  council  was  to  be 
held  concerning  the  important  affairs  of  the  country  (2).    Thus 
much  is  certain,  that,  instead  of  justice  being  administered  (as  it 
formerly  was)  sometimes  at  one  place  and  sometimes  at  another, 
as  at  Dordrecht,  Haarlem,  Ley  den,  Gravesande,  &c;  it  was  admi- 
nistered at  one  certain  place  after  the  time  of  King  William,  who 
was  the  first  sovereign  that  assigned  a  fixed  and  certain  place 
for  [that  purpose,  and  who  considered  the  Hague  as  the  fittest 
place  for  the  administration  of  justice;  and  accordingly  since  his 
time,  whatever  concerned  the  general  administration  of  justice, 
was  referred  thither.     Such  is  the  opinion  of  Merula  (3)  which 
has  been   strenuously   controverted  by  William    van   Goud- 
hoven  (4),  who  in  opposition  to  the  opinions  of  Adrian  Junius  and 
Louis  Guiciardin,  asserts  that  the  general  pleadings  in  Holland 
were  first  established  at  the  Hague  by  Philip  Duke  of  Bur- 
gundy in  the  year  1428.     But   these   two  writers  are  tb  be 
distinctly  understood  as  speaking  of  another  institution,  as  well 
as  of  a  description  of  judges,  and  a  method  of  proceeding  at  law, 
differing  from  that  which  has  been  observed  since  the  institution 
established  by  that  duke. 

§  2.  With  regard  to  the  general  affairs  of  the  country,  it  is  cer- 
tain that  the  Netherlands  have  from  the  most  antient  times  even 
to  the  present  period,  been  considered  and  acknowledged  to  be 
perfectly  free  countries.  So  that,  in  the  beginning,  the  govern- 
ment of  the  country  was  vested  in  certain  principal  persons 
who  were  most  distinguished  for  their  wisdom  and  opulence ; 
to  whom  a  general  was  sometimes  added,  to  oppose  the  common 
enemy.     As,  however,  in  process  of  time,  his  command  became 


-  (i)  See  Grotius,  Inleyd.  lib.  i.  tit  %. 
and  Merula,  r*rax.  Civ.  lib.  1.  tit. 4.  ex. 
(»)  Joan  Beca:  in  Otthon.  III.  Episcop. 
36.  and  Hadrian,  Borland.  d«  Priocipto. 
Holland,  cap,  18. 


(3)  Lib.  4.  tic.  1.  c.l. 

(4)  In  his  Memorandum  oa  the  Chro- 
nicle of  Holland,  (Cktvnyk  van  Holland  ,y 
p.  93. 
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temporary  and  not  permanent,  and  was  deemed  insufficient,  it 
was  judged  expedient  (with  a  reservation  of  liberty)  to  place  a 
Prince  over  the  whole  body  of  the  state,  under  the  denomination 
of  Count;  who  was  to  be  the  principal  among  the  nobility,  and 
those  having  authority  among  the  lords* 

§  3.  Accordingly  one  was  elected,  in  whose  stead  the  Dutch  Origin  of  the 
have  always  chosen  the  nearest  of  his  descendants,  not  indeed  £2.otIof  HoU 
with  the  design  of  making  the  dignity  hereditary,  but  with  the 
coDseat  of  the  people,  that  is  to  say,  of  the  States;  who  acknow- 
ledged no  one  for  their  prince  until  he  had  placed  himself 
under  obligation  to  the  States,  to  observe  the  laws  and  customs 
of  the  country,  upon  the  performance  of  which,  fidelity  and 
obedience  were  again  promised  to  him  in  every  thing  which  he 
should  command,  according  to  the  laws  (1):  and  the  command 
of  the  princes  in  these  countries,  as  well  with  respect  to  the 
Isws  as  (the  resolutions  of  the  States,  was  always  so  narrowly 
moderated  and  limited,  that  they  never  enjoyed  the  supreme  power 
themselves. 

§  4-  The  laws  to  which  the  Count  of  Holland  was  required  To  what  lm 
particularly  to  submit  himself  were  the  following:  First,  that  *«7 "» "%<*• 
no  countess  should  take  a  husband,  except  according  to  the 
pleasure  of  the  States ;  secondly,  that  the  offices  of  counsellors, 
administrators  of  money,  bailifis  and  others,  should  be  given 
exclusively  to  natives;   thirdly,  that  the  States  should  be  at 
liberty  to  alter  the  Political  Government,  when  and  as  often  as 
they  should  please,  without  requiring  the  consent  of  the  Count 
far  that  purpose;  fourthly,  that  no  new  taxes  or  impositions 
should  be  established,  nor  any  one  be  freed  from  the  old  ones, 
but  with  the  consent  of  the  States ;  fifthly,  that  no  declaration 
of  war  should  be  received  by  the  Prince,  either  for  asserting  or 
obtaining  indemnification  for  losses  sustained,  but  with  the  con- 
sent of  the  States ;  sixthly,  that  the  Princes  should  always  use  , 
the  Dutch  language  in  their  writings;  seventhly,  that  the  coins 
established  by  the  Prince  should  be  altered  by  the  States  accord-  . 
ioglyas  they  should  think  proper;  eighthly,  that  the  Count 
should  not  be  at  liberty  to  alienate  any  part  of  his  county ; 
ninthly,  that  die  States  should  not  be  summoned  by  any  writ 
to  hold  a  session   or  public   assembly  out  of  the  province; 
teuddy,  if  the  Prince  should  have  application  to  make,  or  should 
require  any  contributions,  he  would  make  k  himself,  and  not 


(0  Os  ttii  subject  tee  the  oath  of  king   J    inserted  in  the  5th  Journal  °J  ^Jf  jjgjj1 
ftufipjthe  U«t  count  of  Holland,  taken  on        "r>~~  *u~       ""* 

WoftMMitxkatotteyeir  i£5J» 


Dam,  secretary  to  the  court  of  Holland, 
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through  his  stadholder  or  deputy;  eleventhly,  that  he  should 
cause  justice  to  be  administered  by  public  judges ;  lastly,  that  the 
antient  laws  and  privileges  should  be. inviolable;  and,  if  the 
.Prince  should  issue  any  ordinance  contrary  to  them,  that  no  per- 
son should  be  obliged  to  obey  such  ordinance. 

The  preceding  regulations  are  conformable  to  the  old  hand- 
writings still  in  existence,  as  well  of  the  Lady  Maria  of  Burgundy 
as  others.     These  laws  and  rights  were  kept  inviolate  for  a 
long  period;  and  all  persons  who  opposed  them  were  restrained 
and  punished  by  the  States  of  Holland  and  the  neighbouring 
allies ;    and  the  natural  liberties  of  the  countries  were  always 
protected  and  maintained. 
When  and  by         §  5.  The  counts  of  the  house  of  Burgundy  being  descended 
werTt«n»!        from  a  TOJ9^  family,  were  the  first  who  attempted  to  make  an 
grated.  advance  towards  monarchy;  liberty,  however,  continued  to  sub- 

sist, not  only  in  external  appearance,  but  also  in  a  considerable 
degree  in  its  full  strength  and  lustre.  The  Emperor  Charles  V. 
being  Emperor  and  King  of  other  countries,  could  not  bear  te 
be  considered  here  as  only  a  Prince;  but  his  son  Philip,  who 
aspired  to  entire  and  absolute  power  everywhere,  cherished  such 
a  degree  of  hatred  against  all  people  prho  prescribed  any  law 
to  their  Princes,  that  with  an  authority  entirely  strange  and 
contrary  to  natural  liberty,  he  endeavoured  to  introduce  a  com- 
pletely despotic  power  into  these  countries.  He  commenced 
these  measures  secretly  during  the  life  of  his  father,  the  Em- 
peror Charles  V.,  and  made  some  progress  in  them ;  and  under 
the  management  of  that  great  tyrant  the  Duke  of  Alva,  seemed  to 
threaten  and  predict  the  fall  and  entire  destruction  of  our  Nether- 
lands. In  consequence  of  his  tyrannical  conduct,  the  states  of 
Holland,  whose  province  it  was  to  protect  not  only  the  laws,  but 
also  the  rights  of  the  public,  as  well  as  their  own  rights,  were 
obliged  to  take  arms  in  defence  of  their  liberties,  after  the  ex- 
ample of  the  Romans,  who  had  recourse  to  arms  whenever  their 
chief  officers  aspired  to  sovereign  power.  Accordingly,  on  the 
19th  of:  July  in  the  year  1572,  the  states  of  Holland  declared 
war  against  the  Duke  of  Alva ;  and  shortly  after  they  were  joined 
by  the  states  of  the  neighbouring  provinces  of  the  Netherlands* 
for  the  protection  of  public  liberty. 
The  Picifoation       §  6.  In  the  year  1576  the  treaty  and  pacification  of  Ghent 

of  Ghent.  ij    !•         i  •  i     • 

were  concluded;  in  which  it  was  resolved  first  of  all,  that  this 
country  should  get  rid  of  the  Spaniards  and  other  foreigners. 
The  Union  of        $  7.  Subsequently,  in  the  year  1579,  the  union  and"  final 
utmhi.  fc^y  was  3^  ^  Utrecht;   i»  which  the  said  confederates* 
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namely,  Gelderland,  Holland,  Zealand,  Utrecht,  Friesland, 
Qver-Yssel,  Groeningen,  and  the  adjacent  countries,  joined  to- 
gether, and  engaged  never  to  separate  from  each  other,  but  to 
assist  each  other,  as  if  they  were  one  body. 

§  8.  By  a  public  declaration  on  the  26th  July  1581,  they  re-  King  Phffip 
nounced  the  name  of  Count,  and  announced  that  King  Philip,  %**?**  *  **** 
in  consequence  of  his  having  violated  the  laws  of  the  country,  County. 
had,  conformably  to  the  laws,  truly  forfeited  his  principality ; 
and 

§  9.  That  they  thereby  chose  William  Prince  of  Orange  to  William  Prince 
be  the  first  and  principal  .protector  of  the  liberty  of  the  Nether-  ^J^f? 
lands.    These  occurrences  made  no  litde  alteration  in  the  go-  of  the  Army, 
vernment  and  state  of  these  countries. 

§  10.  As  the  confederated  states  had  resolved  to  maintain  a  The  Council  of 
community  of  war,  of  peace,  of  foreign  alliance,  and  of  many  ne^toitottd 
other  matters ;  so  they  sometimes  held  meetings  for  the  purpose 
of  making  resolutions  for  the  public  welfare.  To  these  meetings 
each  state  sent  its  respective  commissioner  or  deputy;  and  the 
council  thus  convened,  was  denominated  the  Council  of  the  States 
General. 

§  11.  As,  however,  that  council  was  not  able  to  accomplish  The  Council  of 
every  thing,  by  reason  of  the  multiplicity  of  business  that  came  **"  Sutei» 
before  it,  a  permanent  or  standing  council  was  afterwards  added 
to  it,  denominated  the  Council  of  the  States*  To  its  care,  (but  sub- 
ordinate to  the  Council  of  the  States  General,  and  subject  to  their 
pleasure)  among  other  things,  were  entrusted  the  affairs  of  the 
union,  and  the  management  and  maintenance  of  the  military 
forces,  the  execution  of  the  ordinances  and  commands  of  the 
States  General  and  confederacy;  and  all  matters  which  were  of 
too  great  importance  for  them  to  take  cognizance  of,  were  to  be 
laid  before  the  States  General,  to  whom  the  Council  of  the  States 
were  to  make  a  full  statement  of  them. 

§  12.  Besides  the  two  preceding  councils,  the  provinces  or  The  CoundH  of 
states  of  Holland,  Zealand,  and  Friealand,  formed  a  Council  of  Ad-  Ad«"«lty. 
miraUy ;   which  took  cognizance  of  all  maritime  affairs  what* 
soever,  and  was  composed  of  commissioners  or  deputies  from 
the  States  General  and  also  from  every  confederated  province. 
These  commissioners  are  changed  by  turns. 

§  13.  The  accounts  of  the  general  government  are  examined  chamber  «r 
by  certain  persons   appointed  for  that  purpose ;  and  the  place  Accounts» 
where  they  hold  their  meetings  is  denominated  the  Chamber  of  Ac-* 
nwtis  of  the  States  General.  All  matters  concerning  the  general  de- 
fence were  transferred  by  the  union,  or  by  special  delegation,  to  the 
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States  General ;  and  all  other  matters  were  left  to  be  managed 
by  the  States  of  the  confederated  provinces,  each  in  its  respec- 
tive province.  In  Holland,  the  same  regulation  and  system  of 
government  are  used  and  maintained. 

§  14.  The  highest  power  is  vested  in  the  States  of  Holland; 
who  meet  as  often  as  business  requires,  and  are  composed  of 
the  knights,  nobility,  and  commissioners,  who  are  termed 
deputies.  The  order  of  knighthood  and  nobility  is  preserved 
by  twelve  persons,  who  are  most  eminent  for  the  nobility  of 
their  descent  as  well  as  for  their  landed  property.  The  cities, 
which  send  commissioners  or  deputies,  are  Dordrecht,  Haarlem, 
Delft,  Leyden,  Amsterdam,  Gouda,  Rotterdam,  Gorrichem, 
Schiedam,  Schoonhoven,  Briel,  Alkmaer,  Hoorn,  Enkhuyhen, 
Edam,  Monnikendam,  Medenblek,  and  Purmerent  If  any 
dispute  arise  respecting  contributions  and  taxes,  for  the  purpose 
of  declaring  war  or  making  peace,  the  deputies  who  are  sum- 
moned to  settle  it,  are  those  of  Woerden,  Geertruydenberg, 
Naarden,  Muyden,  Oudewater,  Heusden,  Wesop,  and  Workom; 
but  these  had  for  many  years  no  place  in  the  council;  and  were 
at  first  excused  on  account  of  their  inability,  and  at  present  be* 
Cause  it  is  out  of  use. 

§  15.  Business  having  become  greatly  increased,  as  we  have 
already  remarked,  another  council  was  established,  whose  pro- 
vince it  was  to  have  the  superintendence  of  the  public  means 
and  other  affairs  of  the  country  in  the  absence  of  the  States  of 
Holland,  and  to  settle  all  differences  arising  therefrom.  This  is 
denominated  the  Commissioned  Council  of  the  States  of  Holland 
and   West  Friesland.      This  council  also  summons  the  States 

* 

when  necessary ;  and  executes  their  resolutions;  and  amongst 
these,  some  are  authorized  to  examine  the  accounts  of  the  re- 
ceivers of  the  public  revenue. 

$  16.  They  have  likewise  their  chambers  of  accounts  (or  of 
finance),  the  functions  of  which  are  executed  by  their  commis- 
sioners and  inferiors; 

§  17.  With  regard  to  the  revenue  of  the  county,  viz.  the 
property,  privileges,  and  other  income  which  formerly  belonged* 
to  the  Counts  of  Holland  to  a  great  extent,  there  is  a  special 
chamber  and  seat,  denominated  the  Chamber  of  Accounts  of 
the  County.  Formerly  it  consisted  of  five,  but  at  present  it 
is  composed  of  six  persons,  who  are  appointed  by  the  States  of 
Holland.  The  first  four  of  these  are  denominated  counsellors 
and  account^masters  ;  and  the  two  others,  auditors,  who  are  oc- 
cupied in  auditing  and  examining  the  accounts. 
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6  18.  As  the  Counts  were  not  always  present,  some  beans  0f  *•  *■£ . 
abroad,  and  others  absent  on  expeditions,  they  had  their  deputies,  land  and  their 
ss  chiefs  and  directors  of  the  affairs  of  the  country,  who,  since  the  P0*** 
renunciation  of  allegiance  to  King  Philip,  went  over  to  William 
Prince  of  Orange,  to  whom,  on  account  of  his  peculiar  good  ser- 
rices  and  the  confidence  reposed  in  him,  the  power  of  the 
Counts  of  Holland  was  almost  fully  ceded  in  the  year  1581. 
The  powers  thus  offered  to  him,  that  prince  accepted  and  exe- 
cuted, under  the  denomination  of  Governor  and  Captain  General 
of  the  United  Netherlands,  for  the  conducting  of  military  aflairs 
in  general,   and  also  as  Stallholder  of  Holland,  Zealand,  and 
West  Friesland,  for  the  management  of  the  civil  afflrirs  of  the 
Country  and  die  administration  of  justice.    After  his  death  this 
office  devolved  on  his  descendants  by  succession,  vis.  first  on 
Maurice  to  whom  it  was  given  after  the  death  of  his  father 
William,  in  the  year  15S5 ;  and  after  his  decease  on  his  brother 
Frederick  Henry,  in  the  year  1625 ;  who,  after  a  war  of  eighty 
years  with  the  King  of  Spain,  retrieved  our  affairs ;  and  who, 
after  many  conquests,  in  the  year  164?  concluded  an  inviolable, 
peace.    After  the  decease  of  Maurice,  the  same  dignity  was 
conferred  upon  his  son,  William  II.,  in  the  beginning  of  the 
year  1649 :  but  on  account  of  his  untimely  death  (which  hap- 
pened at  the  latter  end  of  die  year  1650),  the  said  power  and 
high  dignity  having  become  vacant,  affairs  were  so  much  neg- 
lected in  the  course  of  twenty  years,  that  they  were  plunged  from 
the  highest  degree  of  good  order,  to  which  under  Providence  they 
had  attained,  under  the  management  of  the  House  of  Orange, 
into  die  lowest  condition,  and  seemed  destined  to  be  entirely  re- 
duced ;  but  that  calamity  was  prevented  by  the  re-establishment 
of  the  antient  office  of  Stadholder,  to  which  the  present  Wflliaira 
the  Third  was  appointed.     Accordingly,  on  the  3d  July  lG72r 
the  title  of  Governor  and  Captain  General  of  the  United  Nether- 
lands, and  the  Stadholdership  of  Holland,  Zealand  and  Friesland, 
Was  conferred  upon  him,  together  with  all  such  dignities  as  had 
formerly  been  enjoyed  by  the  Princes  his  ancestors,  of  very 
laudable  memory. 

The  Stadholder  of  Holland  was  always  the  first,  the  most 
worthy,  atid  most  esteemed  person  next  to  the  Prince  of  the 
country;  in  whose  name  and  in  whose  stead  he  officiated  as 
Stadholder,  upon  all  emergencies  and  difficulties,  in  order  to 
issue  the  requisite  commands,  as  well  concerning  the  affairs  o 
the  country  as  the  administration  of  justice ;  upon  him,  on  the 
renunciation  of  the  government  of  the  Counts  of  Holland,  the 
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same  dignity ^  as  chief  of  the  whole  country,  was  conferred.     His 
commission  and  power  consist  not  only  in  preserving,   and  in 
causing  to  be  preserved,  the  countries,  cities,  ditches,  frontiers, 
and  places  situate  within  the  country,  and  in  performing  every 
thing  having  any  relation  to  the  preservation  and  protection  of 
the  said  countries,  cities,  ditches,and  places,  but  also  in  protecting, 
promoting,  and  preserving  the  government,  administration  of 
justice,  privileges  and  welfare  of  the  country,  its  members,  cities, 
and  inhabitants;  in  causing  the  exercise  of  the  reformed  religion 
to  be  maintained  and  protected  from  all  molestation,  discord, 
detriment  and  loss ;  and  further,  in  causing  justice  to  be  adminis- 
tered in  the  said  countries,  and  its  provisions  of  justice  to  be  pro- 
perly granted  and  executed.  He  is  likewise  to  perform  everything 
relating  to  the  affairs  of  the  country  and  to  war,  according  to 
the  pleasure  of  the  States,  or  upon  the  good  advice  of  their  com- 
missioned councils,  and  all  matters  relating  to  justice  and  the 
maintaining  of  public  law  matters,  upon  the  advice  and  approba- 
tion of  the  president  and  counsellors  of  Holland,  Zealand,  and 
West  Friesland.     He  is  also  to  appoint  and  nominate  the  ma- 
gistrates ;  namely,  burgomasters,  aldermen,  and  counsellors  in 
the  cities,  each  of  them  according  to  the  tenor  of  their  charters 
and  antient  privileges ;  some  upon  previous  recommendation,  and 
some  upon  an  unlimited  election.  (1) 
of  the  Govern-      $19.  The  government  and  care  of  the  cities  in  particular  is 
JSf?1  rf  *!* *      vested  in  the  council  and  court  of  every  city,  whereof  the  coun- 
Jurisdiction  of     sellors  are  permanent,  and  those  of  the  court  are  chosen  annually* 
™*m  Bind°"    Under  the  court,  the  burgomasters  are  to  protect  the  rights  of 
Aldermen.         the  public  and  the  welfare  of  the  city ;  and  the  aldermen  are 
placed  to  administer  justice.     They  also  take  cognizance  of  all 
cases  that  are  subject  to  corporal  punishment ;  wherein  the  bailiff^ 
as  chief  officer,  officiates,  either  as  prosecutor  or  accuser.     In 
some  cities,  however,  where  difficult  cases  arise  concerning  the 
government  of  the  city,  the  bailiff,  burgomasters,  and  aldermen 
are  consulted,  and  denominated  the  College  of  Justice,  who,  if 
required,  are  summoned  by  the  burgomasters. 
d^oToV1111*"        §  20-  These  magistrates  officiate  likewise  as  judges  in  cases 
Baiiifi,  Burgo-   relating  to  the  common  peace  of  the  inhabitants,  namely,  against 
Aldermen.         seditious,    refractory,    and    rebellious    citizens,  who    rise    up 

against  their  governments  and  commands  :  and  also  in  cases  of 

(i)  See  the  articles  and    instructions  of  the  lart  of  November  1585,  by  the  said 

given  to  Matbias  van  Oostenryk,  as  go-  Peter  Bor.  book  ao.  p.  85 ;  and  to  Fre- 

vernor  of  the  Netherlands,  and   prince  deride  Hendrick,  on  the  24th  May  1625, 

William  as  sudholder,  dated  8th  December  by  L.  Aittema,  vol  1,  book  5.  p.  994* 

*577i  by  Peter  Bor.  book  ia.  p.  7.  Eman  See  also  the  instruction  of  the  court  o£ 

van  Meteren,  book  7. »  *°  prince  Maurice  |    HoQtnd,  art.  1,  a,  3,  at  *ey. 
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great  disputes,  calumny,  and  animosity  against  each  other,  (from 
which  greater  mischief  is  always  apprehended) ;  and  inflict  pu- 
nishment by  way  of  fatherly  chastisement,  which  we  usually 
denominate  matters  of  correction.  In  these  cases,  upon  the  com- 
plaint of  the  bailiff,  without  any  previous  law  proceedings  being 
bad,  justice  is  done  in  a  summary  way ;  and  the  refractory  per- 
son is  fined  on  behalf  of  the  city  or  the  poor,  according  to  the 
exigency  of  the  case,  or  is  turned  out  of  the  city  as  an  incor- 
rigible person.  According  to  Grotius  (1),  no  appeal  is  granted 
against  these  decisions.  But  in  what  manner  the  same  is  to  be 
limited  against  the  mal-practices  of  some,  see  the  remonstrance  of 
the  high  court  concerning  justice  and  the  government  of  Holland, 
made  to  the  States  of  Holland  on  the  22d  March  1617,  and  also 
the  resolution  of  the  States  of  Holland,  of  the  24th  June  1 598, 
against  all  malevolent  and  suspicious  persons.  By  the  latter, 
the  officers  and  burgomasters  of  the  cities  of  Holland  and  West 
Friesland  are  authorized  and  empowered  to  banish  from  or 
canse  to  be  conveyed  out  of  such  cities,  (whenever  the  service 
of  the  countries  shall  require  it),  all  persons  who  by  words  or 
deeds  shall  say,  do,  or  undertake  any  thing  that  may  tend  to  the 
prejudice  of  the  public  welfare  of  the  country  or  the  cities  in 
particular,  and  further  to  banish,  in  like1  manner,  such  persons 
a>  in  their  conscience,  by  a  majority  of  votes,  they  shall  suspect, 
without  any  formal  suit  or  other  proceedings,  before  sun-rise  or 
sooner ;  and  such  their  sentence  shall  take  effect,  notwithstanding 
any  contradiction,  opposition,  or  appeal. 

§21.  In  other  common  cases,  justice  is  administered  as  well  in  Tribunal*  <3f 
the  cities  as  in  villages,  for  which  purpose  sometimes  seven  and  tht  c5e*  * 
sometimes  eight  persons  are  summoned ;  but  with  this  difference, 
that  in  cities  the  aldermen,  withoutdistinction,  try  all  cases,  whether 
aril,  common,  or  criminal,  whereof  the  sheriff  is  head  or  chief 
officer ;  who  is  no  judge,  but  causes  the  commands  of  the  judges 
to  be  carried  into  execution,  assembles  the  meeting,  collects  the 
votes,  and  maintains  the  laws  of  the  country  in  common  and  in 
criminal  cases,  as  prosecutor  and  investigator. 

§  22.  In  the  country,  the  lords  of  manors  and  certain  sworn  Jurisdiction  art 
persons  have  the  management  of  village  and  country  cases,  Baffiffi,  ixmb 
the  latter  are  assessors  of  village  taxes,  and  especially  of  the  of  Mauon,toJ 
capitation  tax,  which  each  person  pays  according  to  his  ability  b  the  Country. 
and  situation  in  life,  first  with  stippen  (2),  whole  and  half  sgre- 
vet  (2),  as  far  as  oorden  (2),  and  half  and  whole  stivers  (2) ; 

(t)  See  his  Cotwltatien  van  dt  Hot-    I        (i\  These  are  the  names  of  certain 
ttoW  toaMf,  (ConsnMiena  of  Dutch    I    Dutch  coini. 


l-dtckt  Megtogd9  (Consoitgiona  of  Dutch 
Jumawdeace),  vol.  iii.  cons.  jtf.  a.  6j' 
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anywntjng  to  a  trifling  sum  upon  each  family,  which  being  com-' 
puted  together,  is  doubled  according  to  the  share  of  each,  until 
ft  amounts  to  the  sum  required  on  account  of  village  contribu* 
turns,  which  by  some  writers  are  called  bede,  by  others  de  steekf 
and  again  by  others  schitdtual.  The  lords  of  manors  have 
die  direction  of  all  cases  concerning  manors;  namely,  public 
roods,  waters,  sluices,  bridges,  &c.  The  jurisdiction  is  divided 
into  two  special  courts;  one  consisting  of  the  sheriff  and  alder* 
men  in  common  cases,  and  the  other  erf  the  bailiff  and  men  in 
ofibnoes  and  criminal  cases,  whence  the  difference  of  the  words 
sciout  and  baljtcw:  the  former  (schout)  proceeds  from  sgult,  by 
the  Germans  written  sgoUes,  because  he  is  like  a  demander  of 
common  debts,  according  to  Grotius  (1);  who  notes  down  the 
original  word,  und  in  old  writings  finds  sgout  and  sgoudig  for 
sgtdd  and  sguldig. 
Of  the  Name  §  $$.  The  word  bailiff \baljirjD),  ia  derived  from  the  French, 
jbiiiff.  cc  and  signifies  a  chief  rider  or  superior.     By  the  old  Frieslandera 

be  was  called  Aesge  or  Aetga;  and  was  a  chief,  who,  being  called, 
together  with  the  common  neighbours  of  the  suitors,  decided  in 
common  cases.  And  sgelte  was  with  them  the  person  who,  in 
the  name  of  the  King  or  of  the  Count,  collected  the  fines,  and 
decided  superior,  that  is,  criminal  cases,  wherein  the  old  FriesT 
land  law  Aesgadoem  signifies  a  decision  of  the  aesge,  in  common 
cases,  and  sgelte  a  criminal  decision;  which  was  formerly  in  use, 
and  indeed  until  lately,  in  the  administration  of  justice  among 
neighbours  in  the  country  of  Holland ;  as  appears  in  the  custom* 
of  Rynlaad.  (2) 
The  Mtccmg  of      $  24*.  Thence  proceeded  the  law  denominated  aasdom9s  right, 

t^^^'  "^  ty  ***  cluupter  of  Co*1*  Fto™,  granted  in  the  year  1891 
altered  into  that  to  the  people  of  Kenemerland,  the  neighbours  meeting  was 
pf  Aldermen,      j^j^j  into  ^  of  gherfff  md  Jdermen,  in  the  following  words  r 

"  What  the  neighbours  decide  in  Kenmerland,  the  aldermen 
shall  decide  in  all  such  cases  as  are  determined  by  the  neigh- 
bours." These  words  were  repeated  in  the  charter  of  Duke 
William  Van  Beyeren,  in  the  year  1415.  An  alteration,  simikr 
to  that  made  in  the  law  of  Kenmerland,  was  made  in  Rynland 
by  the  States  of  Holland,  on  the  9th  of  October  1577;  until 
which  time  justice  was  administered  by  the  neighbours.  (S) 
S^SL.i  *JC  t      $  25.  Besides  the  aldermen  in  the  country,  there  is  another 

Bailiffs  Tribunal  A  .«         ,,  .  ,    .  .,         .     ^  *  .- 

of  myi.  tribunal,  denominated  the  tribunal  of  well-descended  men  (that  19, 
***^  »«•      of  the  nobility),  the  judges  of  which  are  ^Undescended  men  (or 


' '        ■   ■'  ■  ■  ,, ,- 


(1)  Inleyd.  lib.  ii.  c,  a&  I       (3)  Oratna,  faleyd.  lib.  *.  c.  *. 

(a)  Art.  15.  -I 
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noblemen;)  by  some  writers  this  tribunal  is  called  men  or  meiCf 
avx,  because  the  nobility  ought  to  consist  of  free  and  indepen- 
dent persons,  who  are  to  pronounce  sentence  upon  a  free  man, 
as  we  read  in  many  old  charters.  Of  this  tribunal,  which  takes 
cognizance  of  all  criminal  and  other  cases  that  are  liable  to  cor* 
porsl  punishment,  the  bailiff  is  the  chief,  as  already  mentioned ; 
sod  upon  whose  complaint  justice  is  done,  from  the  highest,  that 
is,  in  the  name  of  the  supreme  government  ( 1 ) ;  before  whom  the 
decisions  of  the  aldermen  in  civil  and  common  cases  are  to  be 
brought  in  appeal  or  revision,  to  see  whether  they  were  decided 
properly  or  not.  But  it  is  uncertain  by  whom  and  when  each 
of  them  was  instituted.  In  Rynland  the  common  opinion  is, 
that  the  first  institution  of  well  born  men  took  place  in  the  year 
1295  by  Count  Moris,  the  fifth  of  that  name,  whose  tribunal  was 
antiently  divided  of  old  into  criminal  and  civil  cases,  under  sepa* 
rate  jurisdiction? ;  and  that  the  offices  were  executed  by  different 
persons;  viz.  in  criminal  cases  by  thirteen,  and  in  civil  cases 
by  seven  men,  until  upon  their  statement' and  complaint  some 
time  made  to  the  commission  of  finance,  then  held  at  Brussels, 
some  time  before  the  rebellion,  the  bailiff  was  allowed  to  ad- 
minister justice  with  thirteen  elected  good  men,  both  in  criminal 
as  well  as  in  civil  cases.  Thif  union  was  subsequently  followed 
by  other  peculiar  lords  of  manors  and  bailiffs :  and  those  of 
Nootwyker-hout,  who  in  like  manner  formerly  composed  a 
divided  tribunal,  were  by  the  States  of  Holland,  on  the  15th 
March  1614,  altered  into  nine-well  born  men,  upon  the  applica- 
tion of  Andries  Van  Thienen,  the  then  bailiff,  and  they  wet* 
allowed  to  administer  justice  together. 

In  Kennemerland,  all  vassals  antiently  had  the  privilege  of  ad* 
ministering  justice  in  conjunction  with  the  bailiff,  and  also  of 
pronouncing  decisions,  as  appears  from  the  following  passage 
from  the  charter  of  the  said  Count  iloris,  of  the  year  1291 : 
"  Further  every  man  may  decide  for  us  and  our  bailiff,  moho  is 
«r  good  man  over  a  penitent  convict "  (2) ;  appeal  antiently  lay 
from  the  decision  of  the  aldermen  to  bailiff  and  men,  as  appears 
front  the  following  words  in  the  said  charter:  "  If  any  one  conn 
tradids  the  aldermen,  the  bailiff  and  men  shall  decide  the  ques- 
tion." It  was  likewise  usual  antiently,  in  the  southern  part  of 
Holland,  that  the  bailiffs  should  hold  a  court  of  justice  with  men's 
men ;  namely,  vassals  who  held  lands  in  fee  under  another  vassal, 


ft)  Goenw.  ad.  h.  3.    C.  de  Defeni. 
Q*.  book  in.  c,  9.  f  14. 


(a)  The  wordi  of  the  original  charter 
are  over  eene  bene-$chuldigcn  (dan's  boet 
tchuldigen)  man. 
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Mechlin. 
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and  who  took  the  oath  of  vassals.  This  court  was  composed  of 
at  least  from  seven  to  fifteen  persons;  as  appears  at  large  from 
the  charters  of  the  southern  part  of  Holland.  (1) 

$26.  This  was  the  first  tribunal  in  Holland  and  West  Fries- 
land,  in  which  all  cases  whatever  were  decided,  until  the  esta- 
blishment of  the  college  of  Dyke-reeve  and  Inspectors  of  Ryn- 
land,  by  William  King  of  the  Romans,  as  Count  of  Holland,  in 
the  year  1255,  which  tribunal  was  to  take  cognizance  of,  and  to 
decide  upon,  matters  relating  to  dykes  and  waters. 

$  27.  In  the  year  1376,  a  special  court  of  foresters  and  com- 
panions was  established,  who  decided  cases  concerning  hunting 
and  forests. 

§  28.  Afterwards  a  provincial  court  was  instituted  at  the 
Hague  by  Philip  Duke  of  Burgundy,  in  the  year  1428. 

§  29.  And  in  1474*  the  high  court  at  Mechlin  was  established 
by  Duke  Charles  the  Bold ;  which  was  also  taken  to  the  Hague 
in  the  year  1582,  on  account  of  the  differences  in  the  Provinces 
of  the  Netherlands.  By  this  removal,  besides  cases  of  appeals, 
the  decision  of  many  other  cases  was  taken  away  from  the  infe- 
rior judges,  as  appears  from  the  instruction,  by  which  the  same 
was  established,  and  afterwards  increased;  both  which  courts 
we  think  ought  to  be  joined  together,  and  to  form  but  one  tri- 
bunal, with  a  double  number  of  counsellors,  in  order  to  diminish 
the  time  and  expences  incurred  by  suitors. 

§  30.  In  like  manner,  the  said  Duke  Charles,  in  the  year  1469, 
established  a  feudal  court,  consisting  of  a  stadholder  and  vassals, 
which  was  to  decide  on  all  feudal  cases,  and  which  was  renewed 
by  the  Emperor  Charles  V.  by  a  special  instruction  in  the 
year  1519.  The  jurisdiction  of  this  court  was  afterwards,  in 
time  of  war,  given  to  the  provincial  court ;  but  on  the  7th  of 
April  1661,  it  was  again  renewed  and  made  to  consist  of  a  stad- 
holder, of  the  vassals,  and  the  president  and  court  of  Holland 
in  the  provincial  court,  who  for  that  purpose  ought  all  to  be 
vassals. 

The  preceding  sketch  will  convey  a  summary  idea  of  the 
state  and  government  of  our  country,  as  they  stood  both  before 
and  after  the  war;  a  declaration  of  which  was  issued  by  the 
States  of  Holland  for  the  preservation  of  the  liberty,  justice, 
privileges,  and  laudable  customs  of  the  said  country,  on  the  1 6th 
October  1 587  (2).  After  the  treaty  of  peace  between  Philip  IV. 
King  of  Spain,  and  the  States  General  of  the  United  Nether- 


(ij  Pp.  5i».  47<* 

(i)  See  Grotius,  vol  Ui.  of  the  Com. 
4c  Adv.  of  the  Dutch  Jurisprudence,  (Cons, 


en  Advyu  nm  de  HoUandse  Xjgttgtt)* 
vol.  ULCooa.  3*6.  and  in  hia  Apologia,  c,  i. 
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lands,  made  on   the   30th  January  1648,    and  the  death   of 
the  two  invincible  chiefs,  Frederic  and  William,  Princes  of 
Orange,  some  alterations  were  made  in  the  constitution ;  by 
which  the  several  powers  of  the  government   were  freely  re- 
established and  enlarged  (1).     Further,  by  several  resolutions  Alterations  in 
passed  in  the  provincial  council  in  the  years  1650  and  1651,  mTdein  X"0** 
in  the  great  hall  of  the  Hague,  many  dignities,  offices,  and  addi-  y**™  l65®  ud 
tions  were  made  to  the  States  General,  especially  in  cases  re- 
lative to  religion,  the  union,  and  troops,  in  granting  patents 
and  changing  garrisons  (2).     About  the  same  time,  and  also 
afterwards,  the  States  assumed  the  power  of  conferring  those 
offices  and  privileges  which  had  formerly,  from  time  to  time, 
been  recommended  and  left  to  the  governors  and  stallholders  of 
the  same  provinces.     On  the  death  of  William  II.,  which  took 
place  at  the  latter  end  of  the  year  1650,  the  said  States  General 
granted  a  charter  to  the  cities,  authorizing  diem  to  nominate  and 
elect  their  own  government,  in  conformity  with  the  regulations 
contained  in  the  said  charter.     These  regulations  diifer  a  little 
in  some  cities,  but  in  others  they  agree.     Formerly,  a  double 
number  was  recommended  by  them,  and  one  half  of  them 
was   chosen  by  the  stadholder:   but  on  the  re-establishment 
of  the  stadholdership  in  the  person  of  the  present  Prince,  Wil- 
liam III.,  on  the  3d  July  1672,  with  the  same  dignities  which 
his  ancestors  the  Princes  of  Orange  had  enjoyed,  all  the  grants 
aforesaid  were  repealed  and  became  obsolete:  so  that  the  elec- 
tion of  burgomasters  and  aldermen  in  the  cities  again  devolved 
upon  the  stadholder,  pursuant  to  their  antient  charters. 


(t)  See  the  Htntelde  Leeuw  (Re-    I        (2)  See  the  aforesaid  L.  Ailsema,  and 
~»Mi*mA  Lion)  of  L.  Aiuema.  |    the  history  of  the  yean  1651  end  165s. 
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|  1.  Law  defined;  and  wherein 
it  consists; 

2.  In  commanding ; 

3.  In  permitting; 

4.  In  prohibiting ; 

5.  In  punishing. 

4>.  Whether  and  how  far  the 
Judge  is  bound  to  adhere 
to  the  punishing  Law. 

7.  Laws  made  by  us  are  either 
written  or  unwritten,  ge- 
neral or  special. 


8.  General  Laws  by  whom  to 

be  made. 

9.  Special  Laws  by  whom  to 

be  made. 

10.  Customs  general  or  peculiar. 

11.  How  they  are  to  be  proved. 

12.  The  Decision  of  a  Superior 

Judge  is  not  reckoned  as 
a  Law. 

13.  By  whom  and  when  Laws 

given  are  to  be  observed. 


Law  defined ; 
and  wherein  it 
consists: 


JN  order  to  make  every  one  lead  an  honest  life,  agreeably  to 
the  strict  rules  of  justice  and  equity,  and  give  to  each  his  due 
without  injury  to  any  one,  the  all  wise  God  gave  the  human 
race,  and  amongst  the  same  appointed  those  in  authority  to  be 
as  a  rule  and  plummet  of  what  is  right  or  wrong,  the  resolution 
of  the  law  or  justice. 

$  1.  Law  is  the  general  will  of  the  supreme  government, 
guided  by  the  strictest  principles  of  justice  and  equity,  and 
instituted  for  the  public  good  (1);  the  real  strength  of  which 
consists  in  commanding,  permitting  what  is  good,  in  prohibiting 
and  punishing  what  is  bad  ( 2 ) .  New  laws  are  not  to  be  extended 
to  cases  and  transactions  that  occurred  prior  to  the  publication 
of  them,  unless  such  laws  contain  some  explanation  of  earlier 
laws.  (S) 

Ik  comnundinf .        §  2.  In  commanding :  it  is  not  possible  that  something  which 

is  to  serve  as  a  guidance  and  plummet  of  justice,  can  be  other- 
wise exercised  but  by  a  mutual  obligation  of  the  supreme  power 
and  also  of  the  subjects,  in  imposing  the  observation  of  what- 
ever in  its  own  nature  is  good.  In  consequence  of  this  command 
and  the  obligation  arising  therefrom,  every  thing  is  rendered 
inviolable;  and  an  impression  is  made  on  the  subject,  that  he  is 


(i)  L.  i.  1.  a.  Ff.de  Legib. 
(ft)  L.  7.  Ff.  eod. 
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(3)  Sandeo.  Dec.  lib.  %.  ch.  5, 6. 
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to  follow  and  observe  every  thing  according  to  this  fundamental 
rule,  viz.  that  where  a  thing  is  commanded,  the  contrary  thereof 
is  prohibited. 

§  3.  In  permitting :  there  are  many  points  which  by  law  are  In  permitting, 
neither  commanded  nor  prohibited,  and  yet,  as  a  consequence 
and  similarity,  by  permission  and  custom  they  are  taken  for 
good  (1);  and  in  order  that  it  may  appear  on  the  contrary  that 
whatever  is  not  expressly  commanded  or  tacitly  permitted,  is 
even  so  far  unpermitted  as  if  it  was  expressly  prohibited,  a  per-  • 
missive  law  also  commands  or  obliges. 

$  4.  In  prohibiting :  in  order  that  right  and  equalized  equality  In  prohibiting. 
may  obtain  a  more  extensive  and  undiminished  result  in  know- 
ledge, and  just  distinction  of  good  and  bad,  it  is  likewise  laid 
down  as  a  fundamental  rule,  that  whatever  is  not  prohibited  by 
the  laws  as  bad,  or  from  its  own  nature  does  not  belong  thereto, 
is  permitted  and  good ;  for  every  one  is  allowed  to  do,  not  what- 
ever the  laws  permit,  but  whatever  the  laws  do  not  prohibit  (2). 
There  are,  however,  several  exceptions  to  this  general  system  (3). 

$  5.  In  punishing,  for  not  doing  whatever  has  been  command-  In  punishing. 
ed,  and  avoiding  whatever  the  law  prohibits,  either  because  it 
annuls  entirely  whatever  was  done  against  the  law,  or  is  really 
considered  as  ineffectual ;  as  in  the  case  of  a  marriage,  wherein 
every  thing,  required  by  the  law  for  the  existence  thereof  as 
necessary,  has  not  been  observed  and  performed  (4).  So,  in  the 
case  of  a  last  will,  wherein  every  thing  is  not  observed  which 
the  law  requires  for  its  existence,  &c. :  or  more  so,  to  compel 
those,  who  have  transgressed  the  commanding  laws,  and  made 
themselves  guilty,  to  observe  those  very  laws  by  me^ns  of  pu- 
nishment inflicted  as  an  example  to  others.  For  which  purpose 
the  judges  are  placed,  each  in  his  respective  jurisdiction ;  who, 
as  the  living  voice  of  the  law,  maintains  the  same  in  a  perpetual 
existence,  and  must  cause  it  to  be  maintained  with  such  discretion 
as  the  circumstances  of  men,  cases,  times,  and  occurrences,  do  . 
severally  require ;  inclining  not  only  to  whatever  has  often  hap- , 
pened,  but  also  to  whatever  has  constantly  occurred  and  has 
been  observed. 

j  6.  In  the  discharge  of  this  office  the  Judge  is  bound  espe-  whether,  and 
daily  to  follow  the  law,  as  the  person  to  whom  the  judgment  J^^fcwa* 
thereof  does  not  belong,  and  to  behave  himself  therein  as  the  to  adhere  to  the 


punishing  Law. 


(!)  L.  ii,  I j.  I.  31.  Ff.  de  legtb.        A        (3)  See  Coora.  Cons.  6.  n.  10. 


(1)  L.  18.  §  a.  H.  ex  <juib.  causis 
fttyL.4j.  ff.de  Procur.  L.I.  §  x.  Ff. 
fcT 


(4)  See  the  3d  act  of  the  Political 
Ordinance  of  .the  year  1  j8o. 
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executor  and  servant  thereof.     In  causes,  wherein  the  law  re- 
quires a  public  punishment,  he  is  obKged  in  conscience  immedi- 
ately to  execute  the  law ;  but  not  (as  some  are  of  opinion)  on 
account  of  the  common  saying  of  the  Roman  lawyers,  that  it  is 
better  to  let  a  guilty  person  escape  with  impunity  than  to  con- 
demn one  that  is  innocent;  of  which  Cicero  (1)  gives  several 
examples.     Therefore,  the  mitigation  and  aggravation  of  the 
punishment  rest  within  the  good  conscience  and  discretion  of  the 
judge,  which  rule  agrees  with  the  doubtfulness  of  the  crime, 
namely,  whether,  or  when  any  person  has  committed  any  crime, 
it  is  punishable  or  not  by  the  law;  or  whether  it  deserves  a  small 
or  heavy  punishment;  but  upon  whatever  delinquent  a  public 
punishment  has  been  pronounced,  the  judge  is  strictly  obliged 
to  observe  thfe  law  (2).     As  crimes  will  prevail  more  if  the  wick- 
edness of  mankind  be  not  checked  by  severe  punishment,  it  is 
likewise  to  bo  considered  in  a  more  strict  sense ;  because  it  is 
impossible  that  the  laws,  wishing  to  preserve  the  constant  welfare 
of  good  people,  can  attain  their  aim  without  it,  which  requires 
also  that  no  legal  punishment,  how  hard  soever  it  may  seem, 
should  be  executed  through  favour  or  malice ;  but  that  every 
thing  should  be  decided  according  to  justice.     To  which  we  may 
add,  that  the  heaviest  operations  of  the  law,  consisting  of  punish- 
ment, forfeitures,  penalties,  fines,  confiscation  of  privileges  and 
property,  do  concern  only  the  future  (S),  and  serve  as  a  public 
warning  to  every  one,  to  guard  him  from  disgrace  and  loss :  and 
therefore  no  one  can  complain  against  the  law,  but  is  more  bound 
to  yield  obedience  to  it,  and  the  punishing  law  (as  on  account 
of  the  wickedness  of  mankind,  evil  cannot  be  otherwise  pre- 
vented), may  be  very  hard   and  severe.      Unless,   as  some 
who  are  versed  in  Scriptures  mean,  a   punishment  equal   to 
the  evil  should  be  deemed  sufficient,  so  far  as  it  relates  to  injury 
done  to  another.     But  as  the  effect  of  such  light  punishment  of 
crimes  (which  in  the  beginning  appeared  sufficient)  with  respect 
to  persons  who  dare  transgress  more  and  more  even  against  what 
has  been  expressly  prohibited,  will  be  to  render  them  more  ready 
to   undertake  things  for  which  they  fear  no  severe  punish- 
ment; hence  it  is  an  undoubted  conclusion,  that  the  severer  the 
punishment  is,  and  the  more  strictly  the  same  be  observed,  the 
more  salutary  it  is ;  for  the  removal  of  the  confidence  of  escaping 


(i)  Orat.  pro  Roscio  Amerino. 

(2)  Arg.  1. 1.  $  4.  ad  Senat.  Turpillian. 
Sec  aim  article*  13  &  59  of  King  Philip's 
edict  and  ordinance  relative  to  criminal 
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justice,  issued  in  the  year  1570,  and    my 
observations  thereon. 

(3)  L.  7.  Cod.  de  Legib.  L  65.  Cod.  de 
DecurkxMb. 
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with  impunity,  destroys  also  the  root  of  evil ;  besides,  it  rests  with 
government,  who  have  it  in  their  power  (although  one  does  not 
proceed  to  it  so  easily,  especially  in  cases  subject  to  punishment) 
to  mitigate  with  compassion  the  severity  of  the  law,  if  there  be 
any,  according  to  the  circumstances  of  the  case,  and  also  to 
make  it  cease  entirely,  and  place  it  out  of  prosecution  at  law(l) : 
because,  through  ignorance,  the  Judges  both  in  the  cities  and  in 
the  country  try  to  decide  every  thing  according  to  their  imagined 
proportion  in  equity,  (without  regarding  the  laws,  as  if  they  were 
hard,)  and  out  of  it  a  better  proportion  in  equity  was  to  be  found, 
and  misuse  the  same  too  much,  and  observe  it  too  little,  espe- 
cially in  punishing  crimes;  wherein,  from  a  foolish  mercy,  they 
proceed  too  milch  beyond  the  necessity  of  the  punishing  law,  and, 
according  to  the  inclination  which  induces  them,  mitigate  the 
same  too  much.  Hence  many  crimes  are  not  punished  as  they 
ought  to  be,  and  some  remain  entirely  with  impunity ;  and  in 
their  judgments  and  decisions  the  judges  make  use  of  expres- 
sions publicly,  and  as  if  they  were  at  liberty  to  alter  and  mitigate 
laws,  they  insert  this  clause,  namely,  preferring  grace  to  the 
rigour  of  justice.  In  consequence  of  which  conduct,  the  States  of 
Holland  made  clear  provisions,  on  the  27th  September  1668; 
tod  directed  that  in  future  no  judges  in  Holland  and  West 
Friesland  should  presume  to  insert  the  said  clause  in  their  sen- 
tences* 

§7-  The  laws,  therefore,  as   already  stated  (2),  are   either  Lawt  aretwritten 
introduced  from  abroad  or  made  by  ourselves.     And  these  are  0I"unw™t«"; 
either  mtten  or  twwritten.  (3) 

The  written  laws  again  are,  either  general,  extending  their  genenl  or 
power  or  obligation  to  all  the  inhabitants  of  our  country,  or  spccia ' 
rpecialj  that  is,  peculiar  to  some  place  or  to  some  people,  such 
as  statutes,  proclamations,  privileges,  &c.  (4) 

§  8.  General  laws  are  only  made  and  issued  by  the  states  of  General  Laws 
the  country,  or  by  other  governments  to  whom  the  legislative  made,oro  l° 
power  is  given ;  such  as  the  president  and  counsellors  of  Holland, 
who  have  the  power  of  making  laws  relative  to  certain  matters, 
via.  the  style  of  the  tribunal,  law  proceedings,  the  punishment  of 
knits  and  crimes  which  may  be  committed  by  secretaries,  proc- 
tor?, advocates  and  their  clerks,  and  others.  (5) 


(0  L.  tj.  Ff.  L  ult.   §  fin.   cod.  de 

(a)  See  chap,  t.  p.  a.  $  io. 

(j)  lot  L  i.  tit.  z.  §  3.  1. 3».  Ff.  de 

Kgjib. 


(4)  Instit.  1. 1.  tit.  *.  §  6.  de  Comtfc 
Princip. 

(5)  See  Merula,  lib.  1.   tit.  4.   c.  4* 
Christio,  vol.  *.  dec.  51.  n.  8.  and  dec.  6$. 

n.  3>  4« 
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$  9.  Special  laws  are  not  only  made  and  issued  by  the  states  or 
governments  of  the  countries,  but  even  by  the  principal  cities, 
villages,  and  divisions  of  the  country,  which  have  obtained  full 
power  to  issue  proclamations  and  ordinances,  each  within  its 
own  jurisdiction,  for  the  use  and  benefit  of  their  city  or  country ; 
provided  they  call  in  and  take  for  that  purpose  the  sheriff  or 
bailiff,  in  the  name  of  the  supreme  governments,  and  obtain  the 
approbation  of  the  Prince  of  the  country  (1). 
•    The  dykereeves  of  Rynland  and  Delftland,  have  also  the 
power  of  issuing  proclamations  in  cases  under  their  inspection, 
and  in  whatever  belongs  thereto ;  as  appears  from  the  introduc- 
tion to  the  proclamations  of  Rynland  of  the  2d  December  1609, 
and  of  Delftland  of  the  4th  June   1598.     But  whether    the 
bailiff  and  the  sworn  well-born  men  of  Rynland  have  power  to 
make  proclamations,    is    doubted    by  many,  and  not  without 
reason,  so  long  as  nothing  more  is  ascertained  concerning  the 
same :  for  they  ascribe  it  to  themselves  in  the  introduction  to 
their  proclamations  of  the  last  of  June  1620,  not  fully,  but  only 
mention  that  they  have  it  in  their  possession.     All  these  procla- 
mations made  by  virtue  of  such  privileges,  have  the  force  of 
laws,  unless  they  contain  any  thing  relative  to  matters  ot  which 
their  privilege  does  not  speak,  and  which  are  not  within  their 
jurisdiction,  or  which  will  be  to  the  prejudice  of  the  public,  or 
contrary   to  the  written  laws  admitted  by  us,  or  against  the 
common  local  laws,  or  in  prejudice  of  a  third  person  (2).     Such 
proclamations  I  have  often  seen  pass  by  the  court  without  any 
notice  whatsoever  being  taken  of  them,  though  they  have  after- 
wards   been   strictly  sought  for,    and  disputed  whenever  any 
the  least  difficulty  was  to  be  expected  therefrom.     It  is  there- 
fore more  certain  to  have  such  proclamations  confirmed  by  the 
States.     The  power  of  some  cities  to   make  proclamations   is 
much  limited,  namely,  on  condition  that  they  should  have  the 
confirmation  of  the  government  in  Holland,  as  is  the  privilege 


(i)  See  Merula,  lib.  I.  tic  4.  c.  6. 
Grottua,  Inleyd.lib.  1.  tit.  2.  The  charter* 
of  the  undermentioned  princes,  vis.  of 
count  Florii  to  the  inhabitants  of  Leydcn, 
granted  on  the  Sunday  after  the  feast  of 
St  Luke,  in  the  year  1266 ;  of  count 
William  to  the  inhabitants  of  Amsterdam 
In  1342 ;  of  duke  Jan  van  Beyeren,  con- 
6rmed  on  the  18th  January  1420;  and  of 
the  said  Count  William,  given  to  the  in- 
habitants of  Haarlem  on  St.  Clement's 
day  in  1245,  •nd  to  the  city  of  Delft  in 


1246 ;  of  Philip  duke  of  Burgundy  to 
those  of  Naarden  on  the  2d  June  1 45  9  ; 
of  the  emperor  Charles  V.  to  those  of 
Wiesop  on  the  2d  Sept.  1552.  See  also 
the  Charters  and  Customs  of  the  Southern 
Part  of  Holland,  pag.  mihi  53.  art.  37,  38. 
Merula,  Prax.  Civil,  lib.  1.  tit,  4.  c.  6. 
Rinking  de  Rigimaua  Seculari,  lib.  a. 
class  1.  c  xo.  n.  3. 

(2)  See  Grotius,  Inleyd.  fib.  1.  c.   a. 
vert.  Over  de  Kragt. 
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of  those  of  Werop,  granted  under  the  following  proviso,  viz. 
that  the  privileges  with  which  any  particular  person  is  favoured, 
are  to  be  granted,  so  far  as  they  have  power  to  make  laws;  so 
that  an  inferior  judge,  notwithstanding  he  himself  W  amenable 
to  a  superior  power  and  government,  can  grant  a  special  privi- 
lege to  any  person ;  provided,  however,  he  does  not  prejudice 
or  violate  the  laws  enacted  by  the  supreme  government.  These* 
again,  are  either  general  or  special ;  that  is,  concerning  and  ap- 
pertaining to  certain  countries,  cities,  villages,  meetings,  corpo- 
rations, and  also  relating  to  certain  persons,  as  widows,  orphans, 
&c.  or  to  peculiar  persons.  (1) 

§  10.  The  unwritten\s.ws  or  customs  are  likewise  either  general,  J*J££^ 
that  is,  used  by  the  whole  country ;  for  example,  the  community  <* $pecial. 
of  property  between  husband  and  "wife  in  Holland ;   or  tbey  are 
special,  which  are  in  force  only  in  particular  places,  such  as  the 
right  of  appropriation  in  Rynland,  Delftland,  Kenemerland,  and 

Voorne,  &c.  (2) 

§  11.  In  order  to  defend  and  prove  a  custom,  which  does  How  they  are 
not  fully  militate  against  the  laws,  it  is  not  exactly  necessary  to  be  proved, 
that  the  same  should  be  confirmed  by  a  decision  in  contradic^ 
lorio  judicio,  as  it  were;  as  was  understood  by  the  court  of 
Utrecht  and  by  the  high  court  of  Mechlin,  according  to  Rade- 
land  (3)  and  Christin  (4) ;  who  extend  that  opinion  so  far,  that 
it  would  not  even  be  required  in  customs  and  usages  which  are 
folly  contrary  to  the  written  laws. 

$  12.  By  some  jurists  the  decision  of  the  judge  is  also  reckoned  The  decision  </ 
among  the  written  laws;  but  since  even  the  high  court  in  Hoi-  *  ~^^dg0 
land  has  not  full  power  to  make  laws,  it  consequently  follows,  ■*  i™. 
that  neither  the  decision  of  the  said  court,  nor  of  any  other, 
has  the  force,  of  law,  or    is  folly  binding  upon  others  (5). 
Although  otherwise,  a  case  often  so  decided  is  of  considerable 
force  in  similar  cases;  so  it  is  said  to  have  been  judged  in  the 
high  courts  of  Holland  (6)  and  Mechlin.  (7) 

1^  however,  any  difficulty  arise  concerning  the  meaning  or 
explanation  of  any  laws  or  proclamations,  it  is  usual  to  follow  the 
decision  made  in  some  similar  case.  So  likewise  it  is  not 
reckoned  as  a  consequential  custom,  when  a  thing  has  con* 
stantly  been  done  in  one  particular  way,  which  one  could  or  , 


(i)  See  Mcrula  Pnx.  Civ.  lih.  I.  tit.  4- 

(*)  See  Zurk,  Cod.  Bat.  voce  Costume. 

(3)  Tnjectens.  Decis.  13.  n.  4. 

(4)  Deck.  vol.  4.    Deo*>  l87-  *»•  9* 

(5)  L.  13.  Cod.  de  scntent.  ft  imerioc. 

Ci 


(6)  Coren,  observ.  30.  n.  a,  3, 4. 

(7)  Christin,  vol.  i.  decii.  z.  and  vol.  it. 
decis.  51.  n.  5.  et  aeq.  and  decw.  65. 
Zypa  Not.  Jur.  Belg.  th.  de  Legibus, 
veri.  i|itur. 
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By  whom  and 
when  laws  given 
are  to  be  ob- 
served. 


might  have  done  otherwise ;  and  no  right  is  lort  by  not  doing  it, 
or  by  doing  it  in  a  different  manner.  (1) 

§  13.  With  regard  to  the  persons  by  whom,  and  the  time 
when  the  laws  given  are  to  be  observed  as  laws,  and  are  bind- 
ing upon  any  one,  it  is  a  fixed  rule  with  us,  (as  it  formerly  was 
with  the  States  and  even  the  Counts  of  Holland,  who  were 
obliged  to  swear,  that  they  would  observe  the  laws  and  charters 
of  the  country,)  that  such  laws  and  charters  are  to  be  observed 
without  distinction  by  every  one,  both  in  high  as  well  as  in  low 
conditions,  without  distinction  (2) ;  namely,  as  soon  as  the  pub- 
lication thereof  has  been  made  at  the  accustomed  place,  which 
is  often  in  one  place  earlier  than  at  others.  So  that  a  general 
publication  by  the  States,  or  by  the  court  of  Holland  at  the 
Hague,  is  not  sufficient  to  be  considered  as  binding  upon  the 
inhabitants  of  other  cities  and  places,  where  publications  are 
usually  made;  as  was  understood  with  regard  to  the  city  of 
Briel  and  the  countries  ofVoorn,  on  the  23d  of  June  1621; 
and  for  the  city  of  Wandrigen  and  the  villages  appertaining 
thereto  in  the  year  1618 ;  namely,  that  no  general  country  ordi- 
nances or  placards  are  binding  upon  the  inhabitants  of  parti- 
cular cities,  before  they  are  published  at  the  place  where  pub- 
lication is  usually  made  in  such  cities.  (3) 


(i)  See  this  subject  more  folly  discussed, 
infra,  book  ii.  chap.  10. 

(a)  See  GrocKis  de  Jure  Belli,  lib.  i, 
chap.  4*  n.  8.  et  de  Antiq.  Reip.  fiatav. 


c.  5.    Merula,  Wax.   Civil,  lib.  I.  tit.  4* 
c.  5.  n.  %2,    Christiu,  vol.  1.  dec.  9. 

(3)  See  Coren,  ubserv.  1.     Groenew. 
ad  Grot.  i.  a.  a.    Merula,  4,  5.  i. 
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CHAR  IV. 

Of  the  Power  of  Governments  in  giving  Lam,  granting  Letters 

of  Grace  or  Favour  of  Redress. 


\  1.  How  many  Sorts  of  Laws 
there  are  with  tit. 

2.  Wherein    the    Power  and 

Authority  of  Government 
particularly  consist. 

3.  Privileges,  $c.  granted  to 

particular   Persons,   how 


to  be  understood,  ami 
when  they  have  not  their 
full  Progress. 
4.  Whether  and  how  far  Con- 
firmation thereof  by  the 
daily  Judge  may  be  re- 
fused or  aUowid. 


§  1.  rpHE  mere  will  and  pleasure  of  government  is  a  law  to  the  How  mtoy 

subjects  ( 1 ) ;  who  are  to  remember  that  the  prince,  that  ^fw  tbwe  "* 
is,  the  government  of  the  country,  being  of  divine  institution,  has 
grounded  his  will  upon  important  causes,  and  his  pleasure  upon 
equity  and  propriety ;  and  who  arranges  every  thing  to  the  honor 
of  God  and  prosperity  of  his  subjects ;  whether  it  be  recommended 
with  the  words  of  edicts,  ordinances,  or  placards,  or  by  way  of 
resolutions,  rescripts  or  otherwise:  such  as  approbations,  con- 
firmations, revocations,  alterations,  instructions,  moderations, 
ampliations,  interpretations,  consents,  authorizations,  and  the 
like.  All  which  are  constantly  observed  as  laws,  and  reckoned 
amongst  the  same  according  to  Merula  ( 1 );  if  it  be  but  certain  and 
beyond  doubt  that  it  is  the  meaning  of  government,  that  their 
will  and  pleasure  should  be  observed  as  a  law ;  so  that  no  judge- 
ment should  be  pronounced  according  to  precedents  or  mere 
decisions,  but  according  to  the  laws :  for  which  purpose  the  follow- 
ing conclusion  is  often  added,  among  us,  for  the  confirmation  of  or- 
dinances and  placards,  viz.  "  Whereas  it  has  pleased  us  so,  and  we 
deem  it  expedient  for  the  service  of  the  country."  The  force  and 
eftctof  this  conclusion,  and  by  whom  the  same  was  antiently  to  be 
used,  is  treated  of  distinctly  by  Dirk  Graswinkel,  doctor  of  law, 
in  the  sixth  chapter  of  his  Meditation  and  ingenious  observa- 
tions on  Placards  upon  the  point  of  Usufruct. 

§  2.  The  power  of  government,  in  granting  grace,  is  mostly  wherein  the 
adtnowlegcd,  when  to  any  one,  out  of  the  written  laws,  some-  SJ^JL^ 1W" 
thing  is  granted  or  remitted  from  a  peculiar  favour ;  such  as  Government 
pardons,  remissions,  abolitions,  letters  of  legitimation,  respite,  £on£t 
or  attermination,  surete  des  corps,  benefit  of  inventory,  venia 
rtatti,  and  the  like,  the  nature  of  which  will  be  treated  in  their 


(0  Leg.  i.  Cod.  de  Lepb.  |       (»)  Pw.  CmL  lib.  1.  tit.  4-  chip.  a. 

n,  14.    , 
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proper  place.  And  so  may  otherwise  all  occurrences  be  repre- 
sented to  them  as  petitions ;  and  thereupon  a  favor  may  be  prayed 
for  and  granted ;  unless  the  petition  tends  to  the  prejudice  of  a 
third  petson,  or  of  the  community  (1),  or  notoriously  militate 
against  the  law,  or  is  not  beneficial  to  the  petitioner.  I  say,  all 
occurrences  without  distinction;  even  if  they  be  of  a  litigious 
nature,  against  which  redress  may  always  be  obtained  by  peti- 
tion (vulgo  request  civil),  from  the  supreme  government  (in 
whose  place  the  high  court  officiates  in  those  matters),  wherever 
the  circumstances  of  the  case  require  it,  even  against  decisions 
of  the  high  court,  by  way  of  revision  or  on  account  of  other 
important  causes,  according  to  the  instructions  of  the  high  court. 
Pririlegee,  &c.  §  3.  But  privileges  or  other  provisions,  granted  to  any  one  by 
cttbr  perwnt  the  supreme  government,  have  not  always  their  full  effect  for  the 
how  to  be  voder-  purpose  for  which  they  were  obtained.     For,  in  the  first  place, 

rescripts,  which  have  been  granted  against  the  law,  or  to  the 
prejudice  of  the  community,  may  and  ought  to  be  annulled  and 
refused  by  the  judges,  and  even  by  all  those  to  whom  not  only 
the  knowledge  but  even  the  confirmation  and  approbation  thereof 
are  recommended :  on  the  other  hand,  whenever  any  thing  is 
made  known  to  the  supreme  government,  which  deviates  from 
and  is  against  the  truth,  it  makes  the  petitioner  unworthy  of 
having  the  fruit  and  enjoyment  of  his  prayer  granted  to  him, 
which  is  also  taken  cognizance  of  in  the  confirmation;  both 
which  exceptions  fire  also  understood  to  agree  with  the  tacit 
meaning  of  the  supreme  government,  who,  one  trusts,  wish  and 
desire  nothing  that  militates  against  the  law  or  is  prejudicial  to* 
the  interests  of  the  community,  and  therefore  grants  them,  under 
this  proviso,  namely,  that  the  information  given  is  the  truth.  (2) 
$4.  With  respect  to  preceding  grants,  and  the  confirm*- 
tion  of  letters  of  remission,  redress,  or  favour  which  have  been 
granted,  such  as  pardons,  remissions,  abolitions,  and  the  like ; 
the  judge,  to  whom  the  confirmation  was  referred,  has  nothing 
else  to  do,  but  directly  to  examine  whether  the  information  given 
be  true,  and  whether  nothing  was  concealed  therein  that  related 
to  the  matter,  nor  any  thing  alleged  contrary  to  truth,  which, 
would  make  the  petitioner  unworthy  of  the  favour  obtained.  *  In 
which  case  he  may  reject  the  said  favour ;  but  if  he  finds  it  to  be 
true  and  unblameable,  he  may  not  reject  or  delay  the  favour 
granted ;    and  between  mere  redress,    arising    from    matters 


Whether  and 
how  far  confir- 
mation thereof 
by  the  daily 
Judge  may  be 
refined  or 
allowed* 


(i)  Vide  Msescert  de  Juatit.  Rom.  Leg. 
lib.  I.  dub.  ao.  &  acq. 

(i)  h.  7.  Cod.  de  direr*,  rejcript.  cap. 
exparte.    Gafl.  lib.  I.  obaerr.  and  DD. 


Comm.  ad  tit.  Cod.  Si  contra  jus  rtl  utility 
public  Grotius,  Inleyd.  book  L  c.  I.  J. 
Oyer,  de  Xsagt. 


Cb.  4, 5.]  in  giving  Laws.  27 

grounded  upon  deceptions,  fraud,  or  neglect,  the  judge  is  not 
only  recommended  to  controul  the  confirmation,  and  to  investi- 
gate whether  the  information  be  true,  but  also,  whether  the 
circumstance  of  the  matter  is  such,  that  the  petitioner  may  be 
redressed  according  to  law.  (1) 


CHAP.  V. 

Of  the  different  kinds  of  Rights,  and  their  Operation ;   and 
of  the  Condition  and  different  kinds  of  Persons. 


(  ].  Different  kinds  of  Rights. 

2.  Wherein  Right  consists. 

3.  The    working    of  Justice 

through  mere  Equality 
or  Proportion,  how  to  be 
understood. 


4.  Every  one  is  free  from  his 

Birth  amongst  us,  and 
Slavery  is  with  us  un- 
known. 

5.  Different  kinds  of  Persons, 


§  1 .  rpHE  laws  which  are  thus  in  force  among  us,  have  re-  Different  Kink 

lation  to  the  rights  of  persons,  things,  or  actions  (2) :  for,  rf  Ri|ht' . 
according  to  the  doctrine  of  the  wise  Epictetus,  there  is  nothing 
90  good  which  has  being  but  men,  and  whatever  is  out  of  human 
being  is  a  matter  or  judicial  means  for  the  proportioned  equality 
in  the  condition  and  use  thereof. 

§  2.  This  division  is  taken  and  arranged  from  and  according  wherein  Rkfx 
to  the  condition  of  whatever  is  right,  in  every  point,  and  con-  con»«* 
sists  in  causing  every  one  to  have  his  own  right,  as  we  may 
denominate  it ;  not  that  it  is  in  every  point,  every  where,  and 
always  equal ;  as  for  example,  that  twice  two  makes  four,  and 
twice  four  eight ;  but  so  that  the  said  right  in  the  prosperity  of 
the  community  consists  often  in  inequality,  with  regard  to  which 
one  and  three  and  four,  as  well  as  five  and  three,  make  eight,  as 
well  as  twice  two  makes  four,  and  twice  four  eight,  including  in 
the  same  the  two  operations  of  righteousness  which  are  proposed 
in  L 1.  §  1.  de  justit.  et  jure,  whereof  the  one  looks  upon  the 
appurtenance  in  rewarding  through  mere  equality,  whereby 
two  things  are  compared  together  with  each  other  in  proportion; 
so  that  the  one  does  not  differ  a  hair's  breadth  from  the  other, 
such  as  two  matters,  both  weighing  one  pound,  are  both  equal : 
and  the  other  looks  upon  the  worth  in  granting  through  a 
proportion,  whereby  two  things  are  said  to  be  even  and  equal 

(i)  L.3.  Ff.  de  integr.  rest.  (»)  Inst.  lib.  i.  tk.  a.  §  uli. 
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with  regard  to  something  else,  although  in  themselves  they  are 
unequal ;  so  that,  in  number,  one  makes  as  much  as  three,  and 
in  two  equal  shares  with  regard  to  the  worth,  four,  and  three 
and  five  eight;  and  in  weights  and  measures,  the  inferior  with 
the  superior  quantity  produce  an  equal  weight  and  measure. 
In  order  to  comprehend  this  the  more  clearly,  the  example  of 
Cyrus  king  of  Persia  is  sufficient;  who  was  instructed  by 
his  preceptor  Xenophon,  (in  order  to  give  to  every  one  his 
due)  not  to  divide  among  his  warriors  the  cloth  which  they 
hail  plundered,  in  equal  proportions,  but  that  h$  should  give 
to  each  of  them  according  to  his  size,  and  in  proportion  to  his 
real  deserts. 
The  working  §  3.  This   is  distinguished    by  the    philosophers    into    an 

throu^Tniere  equality,  according  to  an  arithmetical  or  geometrical  propor- 
Equality  or  Pro-  ^jOD)  which  seems  to  be  followed  by  the  lawyers  also. 
beundeiBtood.  This  is  denominated  by  Grotius  (1),  a  conferring  and  indem- 
nifying justice;  whereof  the  indemnifying  is  the  simple  pro-* 
portion,  and  the  conferring  or  the  comparative  proportion  is 
mostly  used.  These  are  words  which,  without  clear  explana^ 
tion,  are  very  obscure :  and  of  which  he  speaks  more  clearly, 
and  illustrates  them  with  several  observations,  in  his,  inestimable 
book  De  Jure  Belli  ac  Pacis.  (2) 

In  order  that  every  person  may  obtain  his  due,  we  must  in 
the  first  place  consider,  in  what  the  right  of  each  person  consists, 
and  what  is  due  to  every  one ;  the  knowledge  of  this,  with 
regard  to  persons,  consists  in  the  right  that  appertains  to  them, 
with  respect  to  the  situation  in  life  or  in  the  right  which  every 
one  has  in  matters  without  regard  to  his  person ;  and  next  to 
that,  in  the  judicial  means  to  obtain  the  same  from  those  who 
are  unwilling  to  give  it  and  who  refuse  it. 

§  4.  With  respect  to  persons,  everyone  is  free  among  us  by  their 
birth ;  and  slavery  is  unknown  among  us  and  not  in  use :  so  that 
in  order  to  protect  natural  liberty,  slaves  who  are  brought  here 
from  other  countries  are  declared  to  be  free  as  soon  as  they  reach 
the  limits  of  our  countries,  notwithstanding  their  masters.  (3) 

§  B  .  Free  persons  are  divided,  in  law,  into  men  and  women,  rela- 
tions by  blood  or  strangers,  persons  born  legitimately  or  illegiti- 
mately, and  noble  or  ignoble  persons,  natives  or  strangers,  clergy 
or  laity,  learned  or  unlearned,  persons  who  are  of  age,  and  minors. 


Every  one  U  free 
among  us,  and 
Slavery  is 
unknown. 


Different  kinds 


i)  Ioleyd.  b.  L  9.  i. 

iLib.  i.  c  i.  §  8. 
See  Christ)*,  vol.4.  dects.8o.n.a. 
&  seqq.  Oudel.  de  Jure  Nonas,  lib,  i. 


c.  4.  Grotius,  Inleyd.  l.i.  c.  4.  §  1.  Zyp. 
Mot.  Jut.  Belg.  lib.  6.  The  charter  given 
by  count  flora  to  the  people  of  Monnik- 
kendam  in  the  year  1288. 
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CHAP.  VI. 


f  1. 


Of  Men  and  Women,  and 

Hstinction  between  Men 
and  Women,  according  to 
their  Nature. 

2.  When  then  may  enter  into 

Matrimony,  with  or  with- 
out the  Consent  of 
Parents. 

3.  Women  are  excluded  from 

all  Offices  and  Dignities. 

4.  What  Power  is  given  to  them 

overtheir  Persons  and  Pro* 
petty  by  the  Roman  Law. 


their  several  Bights* 

5.  Of  their  Condition  in  Ger- 

many, and  in  Over-yssel 
and  Gelderland. 

6.  And  also  in  Holland. 

7.  How  far   married  Women 

are  under  the  Guardian- 
ship of  their  Husbands. 

8.  Whether  and  how  far  a 

married  Woman  can  bind 
both  herself  and  her 
Husband. 


§  1.  T'HE  law  recognizes  but  little  distinction  between  men  and 
women,  when  married;  that  distinction  consists  in  little 
else  besides  the  innate  sensation  which  in  a  man  differs  from  a 
woman;  and,  also  in  that  a  woman,  according  to  her  nature, 
is  sooner  fit  for  procreation  than  a  man  although  the  age  of  pu- 
berty commences  earlier  with  the  one  than  with  the  other.  And 
therefore,  among  the  old  lawyers,  some  are  of  opinion  that  one 
should  judge  by  their  external  appearance;  others  again  hold,  that 
it  should  be  confined  to  a  certain  number  of  years,  which  would 
be  applicable,  if  not  to  all,  at  least  to  the  greatest  part  of  them, 
according  to  which  rule  the  law  does  not  allow  a  man  to  many 
sooner  than  at  the  end  of  his  fourteenth  year,  which  is  allowed 
to  a  woman  at  her  twelfth  year  and  is  observed  by  almost  all 
nations.  (1) 

§  2.  And  so  among  us  the  marriage  of  a  daughter,  who  is 
twenty  years  of  age,  cannot  be  impeded  by  the  parents  without 
preceding  legal  reasons,  which  in  a  young  man  does  not  take 
place  until  after  his  twenty-fifth  year.  (2) 

$  3.  And  it  proceeds  also  from  nature,  that  the  female  sex 
»  usually  excluded  from  all  offices  and  dignities,  belonging  to  the 
government  of  a  people  and  from  public  affairs,  on  account  of  their 
natural  weakness,  in  consequence  of  their  being  less  fitted  for 
matters  requiring  understanding  and  judgment  than  the  male 
sex:  whereas  they  are  found  in  many  points  incapable  of  manag- 


be- 

tween  Meo  and 
Women  scantl- 
ing to  their 
Nature. 


When  they  may 
enter  into  Ma- 
trimony, with  or 
without  the  con* 
sent  of  their 
Parent!. 

Women  are 
excluded  from 
all  Offices  and 
Dignities. 


(i)  L.04.  Cod.  de  Nupt.  L  10.  Ff. 
<e  Coocrit.  et  Demonstrat.  pr.  Instit 
GKi.  th.io.  deNupt.  tit.  13,  de  Tutelis. 


(a)  See  the  Political  Ordinance,  art.  3 
&  seq. 
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ing  themselves  or  their  affairs  with  full  wisdom,  and  in  most 
cases  they  act  against  their  own  interest;  and  antiently  were 
entirely  under  the  power  and  guardianship  of  men,  to  whom  it 
belongs,  as  being  the  wisest,  to  command  the   inferior   sex. 
This,  however,  mostly  consists  in  a  voluntary  obedience   and 
mutual  duly:  and  nature,  in  that  point,  is  not  so  weak  in  many 
as  we  are  apt  to  suppose.     And  in  many  women  the  under- 
standing is  greater,  and  in  many  men  again  it  is  found  inferior ; 
and  many  women  even  surpass  men  in  understanding  and  in 
the  management  of  affairs.  (1) 
What  Power  is        §  4.  And  therefore,   according  to  the  Roman  law,  women 
Sw*ei?Per-    w^°  have  attained  their  majority  are  allowed,  without  prohi- 
•ons  and  Pro-     bition,  to  manage  themselves  and  their  property,  and  to  dispose 
JSLi/Law0.      thereof  as  they  think  proper.  (2) 

Of  their  Condi-  §  5.  But,  among  the  Germans,  the  first  and  original  institution 
ud  b  oUTmlx  is  8tai  8trictiy  flowed ;  according  to  which,  in  order  that  the 
and  Gelderland;  command  of  all  men  over  all  women  should  not  create  confusion, 

the  unmarried  are  under  the  constant  guardianship  and  power  of 
lawful  or  chosen  guardians;  and  the  married  women  are  entirely 
under  the  guardianship  and  power  of  their  husbands  (3).  The 
same  usage,  as  far  as  respects  unmarried  women,  is  still  observed 
in  Gelderland,  Overyssel,  and  the  adjacent  places,  the  inhabitants 
of  which  adhere  to  the  Old  Saxon  law.  (4) 
and  ako  in  $  6.  In  Holland,  it  seems  to  have  been  the  antient  custom, 

HoUand'  that  aged  and  orphan  spinsters,  or  widows,  could  not  appear  in 

judgment,  nor  alienate  any  property,  except  through  their  cho- 
sen guardians.  But  as  this  custom  in  some  measure  militates 
against  the  natural  liberty  of  our  nation,  it  became  obsolete  in 
progress  of  time ;  and  one  part  only  of  this  custom  still  continued 
in  force,  viz.  that  a  woman,  for  her  security  in  the  management 
of  her  affairs,  chuses  a  bystander  to  be  her  guardian,  who 
is  denominated  a  street  guardian,  but  without  being  obliged  so  to 
do  (5).  Some  remains  of  this  usage,  according  to  William  de 
Groot  (6),  are  still  tq  be  found  in  North  Holland. 
How  far  mar-  §  7.  But  with  respect  to  married  women,  it  is  almost  the 
uir'the^ua™   un*versal  usage,  that  they  are  entirely  under  the  guardianship 

diajtthip  of  their 


(i)  As  appean  in  H.  C  Agrippa  d* 
Nobilhate  et  pnecellentia  aexus,  and 
J.  Beverwyk,  in  hit  Treatise  on  the 
Excellence  of  Women,  (Ifytmentheit  der 
Prruwcn). 

(a)  L.  8.  Cod.  de  Pact.  Conv. 

(j)   Constit.  Elect.    Saxon,   part    C. 


cons*-.  15.  Reinhard  de  Differ.  Jur.  Saxon, 
lib.  ii.  pars  4.  diss.  14. 

(4)  Sinde,  lib.  2.  tit.  4.  defin.  3. 

(5)  Grotius,  Inleyd.  b.  x.  c.  4. 

(6)  lnlevding  tot  de  Hollands*  Practycej  , 
(Introduction  to  Dutch  Practice),  lib,  s* 


a  6.] 


and  their  several  Rights* 


SI 


and  protection  of  their  husbands  (1);  so  thai  everything,  oh 
their  behalf,  ought  to  be,  and  may  be,  done  by  their  husbands ; 
who  appear  in  judgement  for  their  wives,  and  encumber  and 
alienate  their  property,  even  that  which  they  have  kept  out  of 
the  community,  without  requiring  their  consent  thereto,  as  was 
understood  by  the  courts  of  Holland  (2),  of  Utrecht  (3),  and  of 
Friedand  (4) ;  unless  such  power  were  specially  taken  from  him 
by  ante-nuptial  contract  (5) ;  or  unless,  in  consequence  of  his 
bad  management  and  squandering,  a  division  of  property  had 
been  obtained  by  the  wife,  and  the  administration  of  his  wife's 
property  had  been  publicly  prohibited  to  him  as  a  spendthrift. 
Moreover,  women  may  not  appear  in  judgment  without  their 
husbands,  and  decrees  pronounced  against  them  are  null  and 
void,  according  to  Imbert  and  others  (6).  In  like  manner, 
whatever  transaction  and  agreement  had  been  entered  into  by 
a  wife  without  her  husband  becomes  actually  void.  (7) 

$  8.  If  a  woman  carries  on  a  public  trade,  she  is  understood,  Whether  and 
in  whatever  relates  to  her  trade,  to  bind  herself  and  her  husband ;  ried  woman  can 
and  may  alienate  and  encumber  the  goods  of  the  trade  (8).  ^t^JS^ 
In  like  manner,  if  a  woman  credits  something  which  served  for 
the  benefit  of  the  common  household,  she  is  understood  there- 
by to  bind  both  herself  and  her  husband ;  and  the  local  laws  of 
Over-yssel  expressly  introduce  it  (9) ;  and  it  was  understood  by 
the  court -of  Holland,  on  the  6th  November  1603,  in  the  case 
of  Cornells,  Jacobs,  and  Company,   cloth  merchants,  against 
Mrs.  Maria  Diert ;  and  on  the  26th  March  1607,  in  the  case  of 
the  Countess  of  Salem,  against  several  creditors;  and  so  by  the 
charter  of  Count  William,  granted  to  the  city  of  Delft  in  1247 ; 
and  by  Philip  Duke  of  Burgundy,  before  Easter  mass  of  the 
year  1448,  subsequently  confirmed  by  the  said  Count  William  to 


(i)  Grotius,  book  i.  c.  4.  &  11.  Sande, 
lib.  i.  tit.  4.  defin.  z.  Zyp.  Not  Jur.  Belg. 
de  toteL  in  fine. 

(1)  Nieustad,  Tract,  de  Pact,  ante- 
nuptial, observ.  10. 

(3)  Radebnd,  Cur.  Traject.  decis.  ai. 

(4)  Sande,  lib.  1.  th.  *.  def.  3. 

{$)  Nieustad  de  Pact,  antenuptial,  oba. 
ii.  &  91.  fa  nods.  Costuymen  Tan  Ant- 
werp (Customs  of  Antwerp),  tit.  41.  art. 
1  J.  Costuymen  van  Zuid-Holland  (Cus- 
toms of  the  southern  parts  of  Holland  in 
the  year  1571,  delivered  to  the  Court  of 
Hotiand),  art.  6. 

(6)  Imbert.  Enehirid.  Jur.  Gall,  verbo 
Awtorite  de  curatear.  Join.  Papon;  lib.  7. 
tit.  1.    Arrest,  io,  n,  et  seq.    Christin. 


vol.  %.  dec*.  153.  n.  4. 

(7)  See  Argentr.  ad  Coniuetud.  Britana* 
art.  414.  Gloss.  1.  Gomes,  ad.  1.  tauri.154. 
et  seq.  Christin.  ad  Leg.  Mechlin,  tit.  9. 
art.  4.  n.  38.  et  seq.    Stokm.  decis.  52k 

(8)  See  the  Customs  of  the  Southern 
Parts  of  Holland,  transmitted  to  the  Court 
of  Holland  in  157 1 ,  art.  35.  Customs  of 
Utrecht,  rubr.  a*,  art.  4.  Customs  of 
Antwerp,  chap.  41.  art.  13.  34*40.  and 
according  to  the  Statutes  of  Leyden,  art. 
142.  Country  Laws  of  Over-YsseL  voL  2. 
tit.  a.  art.  5.  Customs  of  the  City  of 
Deventer,  vol.  3.  tit.  a.  art.  9.  The  Pri- 
vileges of  the  City  of  Zutphen,  tit.  a6. 
art.  7.  and  Sande,  lib.  a.  tit.  4.  defia.  4. 

(9)  Tit.  a.  art.  5. 
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the  people  of  Harlem  on  St.  Clement's  day  in  the  year  1945; 
and  by  Count  Floris  V.  to  those  of  Monikendam,  granted  in  the 
year  1288  (which  Grotius  (1)  relates  as  common  law)  «  That  a 
man  having  a  'wife  who  bakes  and  brews,  may  forfeit  an  ooenjwtt 
of  bread,  or  a  whole  brewing  of  beer,  against  which  her  husband 
can  do  nothing.  And  in  like  manner,  if  a  manfs  wife  is  in  the 
habit  of  selling  or  purchasing  wool,  thread,  or  linen,  she  may  for- 
feit  the  measure  which  is  denominated  a  stone ;  and  so  a  man's 
wife  who  does  not  carry  on  public  trade,  may  prejudice  her  hus- 
band to  the  value  qfjbur-pence."  In  Friesland  no  community  of 
property  is  introduced  by  custom  in  marriages,  unless  an  express 
stipulation  be  made  to  that  effect :  in  that  province,  therefore, 
it  is  the  custom  that  the  husband  can  neither  alienate  nor  encum- 
ber his  wife's  property.  (2) 


se 


CHAP.  VII. 

Of  Relationship  or  Consanguinity,  and  of  legitimate  and  ille- 
gitimate Mirth. 

[Grot.  I.  12.] 


§  ].  Consanguinity  defined.— Its 
afferent  Sort*. 

2.  Of  legitimate  Birth. 

3.  Of  illegitimate    Birth.  — 

Its  different  Sorts  or  De- 
grees. 

4.  What  Difference    there  u 

between  them  in  Law. 


5.  Statural  Children,  whether, 

and  how  to  be  legitimated. 

6.  Of  the  Effect  of  legitimating 

natural  Children. 

7.  Bastards,     procreated     in 

Adultery,  cannot    be  le- 
gitimated. 


Consanguinity 
defined. 


Tl  Y  generation  and  descent  all  men  are  either  related  or  strangers 
to  each  other.  (8) 

§  1.  Relations  are  those  who  are  allied,  under  one  genera- 
tion, by  birth  or  marriage ;  of  these,  some  are  relations  by  blood, 
and  others  are  denominated  relations  by  affinity.  (4) 

Strangers  are  those  who  are  not  related  to  each  other,  either 
by  birth  or  marriage.  (5) 


% 


'i)  Inleyd.b. i.e. 5. 
{%)  Sande,  lib.  a.  tit.  4.  dcf.  %. 
(3)  L.  1.  in  fin.  Ff.  quod  protutore.  L. 
$.  $  x  1.  Ff.  de  reb.  tar.  of  Vremld.  1. 19. 


Cod.  de  jure  de  lib. 

(4)  L.  ult.  FF.  de  juftit.  et  jure. 

(5)  D.  1.  29.   Cod.  de  jnre  de  fib.  1. 6. 
Ff.  de  ventre  bipideiido. 


Ch.  7.  J    and  qf  legitimate  and  illegitimate  Birth.  33 

Relationship  proceeds  from*  mere  birth  and  procreation 
by  one  and  the  same  woman  (1),  and  also  from  the  lawful 
marriage  of  man  and  wife  (2) ;  whence  it  follows  that  some  are 
legitimate)  and  others  illegitimate,  by  birth.  (3) 

§  2.  Those  persons  are  deemed  to  be  of  legitimate  birth  who  are  Of  legitimate 
descended  from  married  parents,  and  consequently  from  a  law-  « 

fill  marriage(4) ;  which  is  taken  in  a  very  broad  sense;  so  that  it 
is  sufficient  if  the   father  and  mother  of  the  children  were 
married  at  any  time  during  pregnancy,   whether   at  the   be- 
ginning or  at  the  end  (5).     For,  according  to  law,  the  hus- 
band is  considered  as  the  father  of  the  child  brought  forth  by 
his  wife  (6),  unless  his  impotency  or  constant  absence  be  manifest, 
or  he  is  willing  to  declare  upon  oath  that  he  never  had  con-     • 
nection  with  his  wife  previous  to  the  marriage  (7) ;  of  which 
matter  we  shall  treat  more  at  large  in  its  proper  place.     And 
both  Gail  (8)  and  Sande  (9)  concur  in  saying,  that  those  persons 
are  to  be  considered  as  legitimate  who  are  born  in  the  seventh 
month*  or  likewise  in  the  hundred  and  eighty-second  day  after 
the  consummation  of  the  marriage  and  lying  with  the  woman  (10). 
And  again,  if  a  woman,  who  leads  a  virtuous  life  and  is  free 
from  blame,  bring  forth  a  child  within  the  eleventh  month  after 
her  husband's  death,  such  child  is  considered  as  legitimate.  (11) 

§3.  Illegitimate   are    those  persons  who   are  born  out  of  Ofilkgitinuu 
lawful  wedlock :  of  this  description  are,  1.  Such  as  are  born  of  different  Sonic* 
unmarried  persons;  2.  Such  as  are  born  of  married  persons  in  l^s""- 
adultery;   or  3.  Such  as  are  born  of  unmarried  persons,  on 
account  of  whose  too  near  relationship  they  are  procreated  in 
incest  (12) ;  some  of  whom  are  denominated  natural  children  or 
Bastards,  and  others  bastards  procreated  in  adultery* 

§  4.  The  distinction  between  these  sorts  of  illegitimate  chil-  What  Difference 
dren  in  law,  consists  chiefly  in  taking  bequests  and  inheritance.  |be£  £  i^0 
With  regard  to  natural  children,  or  mere  bastards,  they  are 
reckoned  as  if  they  had  no  father;  they  can  neither  bear  his  name, 
nor  inherit  property  from  him  or  from  his  relations,  unless  it  be 


i 


;i)  L.  4.  §  *.    Ff.  de  Gradib. 
*)  L.13.  Ff.  de  Statu  Horn. 

(3)  L.  I.  Cod.  de  nat.  lib. 

(4)  L.  6.  Ff .  de  his  qui  sui  vel  alien, 
jar.  L 1 1.  $  9.  Ff.  ad  leg.  Jul.  de  adulter. 
Gail.  lib.  ft.  ohs.  37. 

($)  Pr.  Inst,  de  Ingen.  L  a.  Ff.  de 
Statu  Hotnin. 


(7)  D.  1. 6.  Ff.  de  hi*  qui  sui  vel  alien. 

(8)  Lib.  4.  obs. 97.  n.  la 

(9)  Lib.  z.  tit.  10.  def.  a. 

(10)  L.  1  a.  Ff.de  Statu  Horn.  L3.  J  ia» 
Ff.  de  aula  et  legitim. 

(tx)  Noveil.  39.  ca.  See  on  this  sub- 
ject, Sande,  lib.  4.   tit.  $.  def.  10.  and 
J.  Beverwyk's  Treasure  of  Health,  (Schat 
(6)  P.  U  6.  Ff.  de  hit  qui  sui,  to.  Ff.    I    der  getondheid)  vol.  a.  c  4. 
de  Statu  Horn.  I       (ia)  $  la,  13.    Instic.  de  Nupt 
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bequeathed  by  last  will  and  testament  (1).  la  some  place* 
this  fc  even  limited  ta  a  certain  portion,  as  will  be  shews  in  the 
sequeL  under  the-  tkle  of  inheritance.  But  from  their  mother 
and  her  relations  they  take  inheritance,  like  other  children* 
according  to  the  proverb,  "  the  mother  makes  ne  bastards"  (2) 

Bastards  born  in  adultery,  and  such  as  are  procreated  in 
incest,  can  take  nothing  by  way  of  inheritance,  either  from  their 
father  or  mother,  or  from  her  relations,,  not  even  by  last  will;  wn» 
less  any  thing  be  bequeathed  for  their  necessary  maintenance.  (3) 

Further,  so  great  was  the  distinction*  in  antient  times,  between 
legitimate  and  illegitimate  children,  that  such  children  as 
illegitimate  were  considered  aa  dishonest;  and  therefore 
excluded  from  all  honourable  offices  and  situations:  in  the  state* 
and  they  were  inadmissible  as  witness  against  persons  of  legiti- 
mate birth,    as  may  be  seen  in  the  charter  of  Count  Floris 
(commonly  called  the   Corpulent),  granted   to  the  people  o£ 
Monnikkendam  on  Lady  day  in  the  year  1288 ;  (which  among 
other  things  contains  the  following  clausey  viz.  "  That  Popish 
children,  or  any  persons  who  did  not  issue  from  lawful  be»V 
should  not  give  evidence  in  the  rights  of  good  people  ;")and  bythe 
charter  of  the.  same  Count  Floris*  given  to  the  people  of  Kenne- 
merland  at  Albert's  Mountain,  on  Friday  after  half  fiwt-time  (4) 
in  the  year  1291,  and  afterwards  renewed  by  Duke  William  on 
the  3d  of  April,  containing  the  following  clause,  via.  "  That  he 
would  appoint  a  bailiff  among  them,  who  may  be  placed  with 
honor,  and  whowatf  not  a* bastard,"  that  is,  aa  it  was  subsequently 
explained  by  Duke  William,  a  person  bora  in  lawful  wedlock. 
This  regulation  is  still  observed  in  Germany  with  respect  to 
offices  and  dignities,  according  to  the  Saxon,  local  laws,  which 
(though  in  other   respects  many  of  them  are  adopted  by  us) 
enact,  that  no  persons  of  illegitimate  birth  shall  officiate  in  any 
judicial  office,  although  legitimated  afterwards  by  subsequent 
marriage,  or  by  favor  of  the  government  of  the  country  (5).  Incon- 
sequence of  this  law,  strict  inquiry  is  usually  made  in  the  acade- 
mics and  schools  of  Germany,  with  respect  to  the  legitimate 
birth  of  a  person,  before  he  is  admitted  to  the  doctorate  or  any 
other  high  dignity ;  which  circumstance  of  legitimacy  they 


(0  L.  23.  Ff.  de  Statu  Horn.  I.  15. 
Ff.  de  m  jus  vocando,  1.  a.  4.  8.  Ff.  Unde 
Cognati. 

(a)  I,.  29.  §  1.  Ff.  de  in  offic.  testam. 
§  ,V  I01ttit.de  Scnatm Consult.  Orphiuano, 
I.  a.  4.  Ff.   Unde  Cognati. 


(3)  Audi,  ex  Complexu  Cod.  de  Incest* 
Nupt.  cap.  5.  in  fin.  eatr.  De  eo  cpd 
duxit  in  tnatrim.  quam  poUuit  adult  Sice; 
also  Co*t.  Antwerp,  tit.  45*  «*•  7»  •» 

(4)  Moat  probably  the  Friday  after 
Midline  Sunday.    Editor. 

(5)  Ste  Minsmger,  crotur.4.  obs.  31. 
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in  die  habit  of  inserting  even  in  testimonial  letters,  namely, 
that  such  has  appeared  to  them.  But  amongst  us  such  dis- 
tinction is  not  now  looked  upon  so  narrowly;  so  that  natural 
children,  when  honest  of  themselves,  sod  leading  an  unblamable 
life,  may  easily  wash  off  the  stain  of  their  birth ;  and  on  account 
of  their  personal  virtues  are  placed  among  others,  in  honour  and 
dignity.  And  in  this  ioapeet  we  follow  the  written  laws,  which 
do  not  attribute  the  crime  of  parents  to  their  children,  nor  with- 
hold from  them  any  dignity  or  honour.  (1) 

i  5.  Natural  children,  procreated  out  of  wedlock,  are  legiti-  Natural  ani- 
mated, and  obtain  in  every  respect  the  same  right  with  legiti-  iJjJl^JjJ 
mate  children ;  provided  their  parents  enter  into  lawful  marriage  legitimate 
with  each  other,  even  although,  after  the  birth,  either  of  them 
was  married  to  another,  (2)  without  its  being  necessary  thereto. 
So  some  are  of  opinion,  that  children,  procreated  before  wedlock 
should  themselves  be  present  at  the  confirmation  of  the  marriage, 
as  if  they  are  declared  legitimate  by  the  clergyman  themselves ; 
whence  the  proverb,  "  many  with  the  child  under  tie  cloak" 
seems  to  have  proceeded. 

If  the  mother  die,  or  any  other  impediment  occur,  so  that  the 
father  cannot  enter  into  lawful  marriage  with  her,  and  yet  he  is 
desirous  that  the  child  or  children  procreated  by  her  out  of  mar- 
riage should  be  considered  and  reputed  as  legitimate,  he  may 
obtain  it  as  a  favour  from  the  government  of  the  country,  which 
grants  such  favour  easily,  especially  if  he  have  no  other  children, 
or  if  they  also  consent  thereto.  (3). 

Which  favour  makes  the  natural  children  obtain  the  sariae  right, 
in  every  point,  with  those  who  are  legitimate,  so&r  as  conctorns 
the  father  himself;  but  it  does  not  concern  the  other  relations 
of  the  father,  except  such  as  have  expressly  consented  thereto; 
neither  does  it  extend  to  feudal  property,  unless  it  is  especially 
expressed.  (4) 

Bastards  procreated  in  adultery  cannot  be  legitimated  by  a 
subsequent  marriage ;  because,  according  to  the  spiritual  laws,  it 
cannot  exist  with  those  with  whom  a  person  has  lived  before 

(t)  L.  26.  Ff.  de  pctnis,  L  6.  Iff.  de  I  (4)  Gap.  uatunles,  ti  de  feudo  defimcti 
tonionib.  I    contentio.  See  Grotiue,  luleyd.  b.  i.e.  is. 


(1)  §  uh.  Instil,  de  Nupt.  $  2.  Instit 
At  fczredit.  quae  ab  intestat.  Novell,  74. 
tv'nfin.  Fide  Zyp.  Not.  Jur.  Belg. 
tk.  de  rat.  fib.  peg.  fmihi)  177.  Carall. 
Sj*L  Aw.  quaest.  600. 

(3)  Novell.  74*  Nov.  89.  c  10.  1.  *4- 
Ft  de  Nttafib.  rest.    GaiU  lib.  3.  oba.  4a. 


Neosud.  de  feutfi  Holland,  success,  c.  5. 
in  fin.  And.  Gtil.  lib.  a.  obs.  140.  n.8. 
Gudelin  de  Jure  noviaauno,  lib.  f.  c.  15. 
Zyp.  Notit.  Jur.  belg:  de  natuialib,  lib.  — 
Cbristin.  vol.  1.  dects.  199.  n.  i8s  and 
voL  3.  decia.  145.  n.  ao.  et  teq. 
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in  adultery;  and  no  favour  is  granted  by  the  government 
to  legitimate  those  who  were  bom  with  such  ignominy,  ac- 
cording to  the  edict  of  the  emperor  Charles  V.  of  the  20th  Oc- 
tober 1541,  art  SI.;  and  ordinance  respecting  remission  of 
the  punishment  of  murder,  letters  of  legitimation,  &c  of  the 
19th  May,  art.  28.  which  command  that  no  letters  of  legitimation 
should  be  granted  to  bastards  procreated  by  persons  at  the  time 
of  their  marriage.  (1) 


CHAP.  VIII.  - 

Of  Consanguinity  or  Relationship. 
[Grot.  II.  27.] 


4  1.  Relationship  of  the  Father's 
or  Mother's  8ide  how  to 
he  distinguished. 

2.  Differences  in  the  genealo- 
gies of  Jesus  Christ,  re- 
corded by  Matthew  and 
Luke,  explained. 

3*  Relationship  is  distinguished' 
into  Lines  and  Degrees, 
or  Members. 

4.  Of  the  right  and  collateral 

Lines  of  Relationship. 

5.  The   right   Line    between 
Parents  and  Children  how 


to    be   reckoned    in     its 

members. 
6.  The  Collateral  Line  how  to 
be  reckoned  in  Us  Members. 
7*  Degrees    of  Relationship, 

how  to  be  reckoned  accord" 

ing  to  the  written  Laws. 

8.  Wherein    they  differ  from 

the  Enumeration  of  Re- 
lationship according  to  the 
Canon  Law. 

9.  Affinity,  how  to  be  reckoned 

in  enumerating  Degrees  of 
Relationship. 


Relationship  by 
the  Father's  or 
Mother's  Side 
how  to  be  dis- 
tinguished. 


^MONG  those  who  are  related  to  each  other  by  birth,  a  dis- 
tinction is  to  be  made,  whether  they  are  related  to  each  other 
by  descent  from  one  and  the  same  stock ;  namely,  whether  they 
are  descended  from  one  man  or  from  one  woman. 

§  1.'  Those  who  are  related  to  each  other  by  one  stock  of 
descent  through  one  man,  are  denominated  from  the  side 
of  ike  sword,  and  through  one  woman  from  the  side  of  the 
spindle. 


(i)  See  Zurk.  Cod.  Bat.  op.  Legitimatie,  (in  Legitimacy). 
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Relations  from  the  side  of  the  sword  retain  the  same  name  and 
coat  of  arms  of  the  family;  as  in  the  children  of  two  brothers) 
and  in  ulterior  descendants  from  the  malestock.  (1) 

Relations  from  the  side  of  the  spindle  are  two  sisters'  chil- 
dren and  their  descendants.  (2) 

$2.  The  difference  between  these  two  kinds  of  relationship  is  °ifl^uc^1? 
shewn  in  the  genealogies  of  Jesus  Christ,  which  are  variously  of  Christ  re- 
related  by  the  Evangelists  Matthew  and  Luke.     Matthew,  ac-  ^^lST, 
cording  to  the  Hebrew  manner,  has  enumerated  the  genealogy  explained. 
of  Christ  on  the  side  of  the  sword,  from  Joseph  upon  Jacob  the 
father  of  Joseph,  and  mother's  brother  and  uncle  of  Mary,  who 
in  failure  of  other  male  heirs  must  retain  the  name  of  the  family 
of  Mary ;  for,  among  the  Jews,  no  woman  could  make  out  the 
number  or  name.     Whereas  Luke  has  given  the  same  genealogy 
without  regarding  the  Hebrew  custom,  according  to  the  true 
descent,  likewise  through  the  intervening  women* 

§  3.  Relationship,  whether  from  the  side  of  the  sword  or  *dftfaa*"P«i 
spindle,  is  distinguished  into  lines  and  degrees,  or  members  (3).  into  lines  and 

A  line  is  a  connected  series  of  several  persons  descended  from  ^J^SnT 
one  common  stock,  and  who  are,  as  it  were,  linked  together. 

This  is  further  distinguished  into  the  right  line  and  the  collate* 
ral  line.  (4) 

i  4.  The  right  line  is  that  between  parents  and  children.  Q£ *•  H*t  ■■* 

i_     *   i_  i  ii*t  collateral  Lines 

ascending  to  the  father,  mother,  grandfather,  grandmother,  great 
grandfather,  and  great  grandmother,  and  so  forth ;  and  descending 
to  children,  grandchildren,  great  grandchildren,  and  6o  forth.  (5) 

The  collateral  line  is  that,  which  runs  sideways  through  two  or 
more  brothers  or  sisters  and  their  descendants.  (6) 

The  lines  are  again  distinguished  into  degrees  or  members, 
by  which  the  one  is  linked  to  the  other,  and  through  which  we 
reckon  from  the  one  to  the  other,  from  and  to  those  from  whom 
they  were  all  descended  (7) ;  of  whom  the  nearer  or  farther  enume- 
ration of  relationship  produces  the  difference  in  law,  which  con- 
sists especially  in  obtaining  inheritances  and  the  undertaking  of 
guardianship,  which  appertains  to  the  nearest  of  the  family;  and 
likewise  in  marriage,  which  is  prohibited  within  certain  degrees 
of  relationship  (8)  (as  will  be  treated  of  in  a  subsequent  part 
of  this  work) ;  and  as  this  entirely  tlepends  upon  the  proper 


(i)  $  I.  tatit.  de  Legitim.  Agnat. 
Svcsnu  i  7.    Ffi  de  legitim.  tutor. 

(1)  L.196.  FT.de  Verb.  Signtf.  I.  to. 
t  a.  Ft.  de  Giadfe.  d.  }  i.  ln*it,  da 
m&ni.  Agistor  Succeas. 

(3)Lo.  FT.  de  Gndib. 


(4)  L.  1.  Ff.  de  Gndib, 

(5)  Ibid. 


(6)  Ibid. 
(7) 


Ibid. 
(8)  §  i.  et  peo..  Inst,  de  Nupt. 
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enumeration  of  the  degrees  or  member*  of  nearer;  or  more  remote 
relationship,  it  is  necessary  to  treat  of  them  in  particular. 

§  5.  Between  parents  and  children  we  reckon  straight  up* 
wards  or  straight  downwards,  through  the  rule,  so  many  descents, 
so  many  members :  for  example,  in  the  ascending  line,  the  father 
is  the  first;  the  grandfather,  the  second;  the  great  grandfather, 
the  third;  the  great  grandfather's  father,  the  fourth;  the  great 
grandfather's  grandfather,  the  fifth;  and  the  great  grandfather's 
great  grandfather,  the  sixth  member  is  enumerated  from  myself; 
and  likewise  through  mother,  grandmother,  great  grandmother,&c 
And  also,  ip  the  descending  line*  my  child  is  the  first;  the  grand- 
child, the  second;  the  great  grandchild,  the  third;  the  great 
grandchild's  child,  the  fourth;  the  great  grandchild's  grand 
child,  the  fifth ;  and  the  great  grandchild's  great  grandchild, 
the  sixth  member,  and  so  forth. 

§  6.  But  in  the  collateral  line9  because  it  springs  up  and 
spreads  itself  in  several  branches,  all  of  which  proceed  from  one 
stock,  so  we  oughts  as  it  were,  to  climb  up.  first  sideways  to  the 
common  stock  that  produced  them  all,  and  thence  to  descend 
again  sideways  to  the  person  concerning  whose  relationship  en- 
quiry is  made,  counting  likewise  according  to  the  same  rule ; 
namely,  so  many  descents  between  me  and  him  of  whose  rela- 
tionship enquiry  is  made,  so  many  members;  or  otherwise  so 
many  persons,  so  many  members,  excepting  one,  whether  we 
deduct  previously  the  common  stock,  which  of  itself  makes  out 
no  member  or  descent,  or  whether  we  deduct  for  it  the  first  per- 
son from  whom  we  begin  to  reckon,  who  likewise  from  himself 
makes  out  no  member  pr  descent;  so  that  the  second  person  is 
always  the  first  member,  (1) 

§  7.  "With  regard  to  the  exact  enumeration  of  degrees  of  re- 
lationship, according  to  the  written  k}ws»  (which  we  follow  in 
the  enumeration  of  members  of  relationship)  we  have  inserted  an 
illustration  of  them,  in  the  annexed  engraving,  reckoning  from 
the  middle  point,  which  we  have  takeri  to  be  the  person  patting 
the  query ;  and  from  him  we  have  reckoned  right  upwards  or 
downwards,  and  in  the  crooked  or  side  line,  obliquely  or  side- 
ways, going  upwards  and  downwards  through  the  common  stock 
to  the  person  concerning  wjhose  relationship  enquiry  i*  made,  as 
far  as  the  sixth  degree,  according  to  the  rule*  so  many  persons^  so 
many  members,  with  the  exception  qfone :  for  instance,  to  know 
how  near  brothers*  and  sisters9  children  utt  related  "to  each  other, 


(!)  4. 1,  ip.  5  9.   FT.  de  Gradih. 
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we  ought  to  reckon  in  this  way,  viz. — myself—- my  father — my 
grandfather — (from  whom  we  all  proceeded)  my  uncle,  and  my 
uncle's  child,  are  five  persons;  one  being  deducted,  who  is  not 
reckoned,  there  remain  four  persons ;  so  we  are  related  to  each 
other  in  the  fourth  degree.     Or  otherwise,  according  to  the 
ru'e,  so  many  descents,  so  many  members,  in  which  case,  we 
should  reckon,  viz.—  my  grandfather  (from  whom  we  all  pro* 
ceeded)  begat  my  father  and  my  uncle,  who  again  begat  myself 
and  my  cousin,  which  are  two  descents,  consequently  likewise  two 
members ;  each  descent  being  reckoned  one  member,  unless  it  be 
reckoned  double  and  on  both  sides,  which  consequently  would  also 
make  out  four  descents,  and  of  course  four  members ;  and  ac- 
cording to  this  example,  the  result  will  be  the  same.     But  as  the 
other  mode  of  reckoning  is  more  certain,  and  has  been  followed 
by  us  in  every  point,  we  consider  it  to  be  more  easily  understood 
and  lo  be  followed  in  every  case  as  is  sufficiently  pointed  out 
through  all  the  members  in  the  accompanying  engraving,  both 
in  the  ascending  as  well  as  in  the  descending  and  collateral  lines, 
as  far  as  the  sixth  member ;  whence  it  may  easily  be  extended  to 
any  additional  number  of  members, 

§  8.  The  preceding  enumeration  of  relationship  differs  from  Wherein  they 
that  followed  by  the  canon  law,  which  likewise  in  the  collateral  ^ehr;  £™*bg 
line  reckons  only  from  the  common  stock  downwards,  the  first  Law. 
descendants  thereof  being  reckoned  in  one  row  for  the  first 
member;  the  second  for  the  second  member;  the  third  for  the 
third  member,  according  to  die  following :— /n  proportion  to  the 
distance  from  the  common  stock  of two  persons,  where  they  are  equal, 
or  of  the  lowest  y  where  they  are  unequal,  so  /or  are  they  likewise 
from  each  other.  Agreeably  to  this  rule,  in  equal  degree,  two 
brothers9  children,  and,  in  unequal  degree,  an  uncle  and  his 
brother's  child,  are  related  both  in  die  second  degree,  with  dis- 
tinction of  equal  or  unequal  degrees  (1) ;  which,  according  to  the 
written  laws  and  preceding  example,  make  each  other  rdated 
in  the  fourth  and  third  degree;  and  thus  confusion  m  often 
crested  in  the  enumeration  of  the  degrees  of  consanguinity  by 
persons  who  cannot  wall  distinguish  them.  On  this  account,  as 
this  mode  of  reckoning  degrees  of  consanguinity  has  not  been 
admitted  by  us,  we  have  inserted  the  following  tables,  in  order 
to  point  it  out  and  elucidate  it. 

(0  Vifc  c*p»  ad  Mdem,  id.  ct  cap.  primo  jndu  to6.  on*  35.  qua*,  j. 
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From  the  preceding  tables  it  appears,  that  this  mode  of  reckon- 
ing degrees  of  consanguinity  with  that  of  the  Romans,  agrees 
in  the  right  line  in  the  ascending  and  descending  line,  but  in  the 
collateral  line  it  differs;  which  according  to  the  canon  law  con- 
nate in  two  different  or  divided  lines,  from  the  stock  descending 
in  equal  or  unequal  degrees,  and  likewise  only  from  above,  from 
the  one  descent  counting  to  the  other  descending  line,  whereas 
the  other  ascends  from  him  who  puts  the  question  to  the  common 
stock,  and  thence  descends  to  the  person  concerning  whose  rela- 
tionship enquiry  is  made,  according  to  the  example  already  ad- 
duced and  explained. 

i  9.  The  same  enumeration  of  relationship,  which  exists  in  Affinity,  bow  to 
relationship  by  blood,  exists  likewise  in  affinity ;  whereby  two  dif-  enumerating 
ferent  degrees  of  relationship  by  marriage  are  connected  with  each  P?"f[ rf  R°~ 
other,  but  existing  between  the  husband  and  between  his  wife's 
relations,  and  again  between  the  wife  and  her  husband's  relations, 
unless  the  relationship  proceeds  farther  between-  the  husband's 
relations  and  wife's  relations,  or  unless  we  can  truly  say,  that 
affinity  exists  between  husband  and  wife  themselves,  although  the 
same  in  every  point  has  its  origin  in  each  of  them ;  to  which  good 
attention  is  to  be  paid,  in  order  to  discover  therein  the  error  of 
the  common  people ;  who  think  that  two  men  married  to  two  sis- 
ters, and  two  women  married  to  two  brothers,  are  related  to  each 
other  in  affinity,  and  that  the  wife  of  the  one  and  the  husband  of 
the  other  bear  affinity  to  the  other  man  and  the  other  wife,  but  < 

not  the  two  husbands  of  the  two  sisters,  or  the  two  wives  of  the 
two  brothers ;  who,  they  think,  are  and  remain  strangers  to  each 
other,  and  that  they  are  not  connected  by  blood  mutually  through 
marriage,  which  really  makes  out  affinity,  although  they  other- 
wise, on  account  of  the  honesty  of  their  wives  and  husbands,  call 
each  other  brothers-in-law.  But  this  topic  will  be  extensively 
discussed  more  at  large  in  a  subsequent  page,  where  we  treat 
of  persons  who,  on  account  of  relationship  by  blood  or  affinity, 
cannot  marry  with  each  other. 

So,  the  wife's  relations  and  relations  by  blood  are.  the  hus- 
band's relations  in  affinity;  and  again,  the  husband's  relation* 
and  relations  by  blood  are  the  wife's  relations  in  affinity,  in  one 
sod  the  same  degree  of  enumeration  of  relationship;  namely, 
&ther-in-law,  mother-in-law,  son~in*law,  daughter-in-law,  bro- 
ther-in-law, sister-in-law,  and  so  forth.  (1) 


(i)  1*4*  {  if  «t  Itq.    K  da  fiadib.  et  affiniU 
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$  1.  £T  the  end  of  the  fifth  Chapter  it  was  stated  (1),  that  all 
persons  of  this  country  were  free  from  the  cruel  slavery 
which  prevailed  among  the  Romans,  and  which  still  exists  in  the 
unchristian  world;  the  masters  of  which  have  the  right  to  dis- 
pose of  the  life  and  death  of  the  slaves.  But  common  servitude 
existed  in  these  regions,  to  a  certain  extent,  though  with  m 
reservation  of  natural  liberty:  far  in  these  countries  the  people 
were  antiently  divided  into  noMes,  well-born  persons,  and  ser^ 
vasts.  The  same  condition  of  persons  existed  amorig  the  Frank* 
and  Saxons,  from  whom  we  derive  our  origin*  and  by  when 
they  were  denominated  EsBietgs\  Frilingi>  and  JLota,  that  i* 
mblc,Jree9  or  vutfr&ora,  wnd  nhserinnrri  ear  serving  people  (£)» 
In  the  case  of  the  weB-born  men  of  Maasland^  impetrators,  «mI 
the  tnasurera  of  the  northern:  part  of  Hollaed*  and  some  hue- 
bandmen  of  the  same  manor,  it  was  espmssl^  acknowledged.  (*> 


<M«^i 


j 


Ji)  Seep*  ae>  viderapn. 

[»)  Joann.  Pontan.  Ocgin.  Fnnckar. 
lib.  6.  c.15.  P.M.Wechner,  FractObe. 
dt  verbor.  Signif.  in  verb  Land.    Sentence 


of  the  €onrt  of  Helland  «f 

(3)  Math,  vender  Hoove, 
Chrooyk,  book  8.  «v  18. 
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Nobility  is  an  advantageous  superiority  and  dignity  above 
others,  either  by  descent,  or  derived  from  the  illustrious  deeds 
of  the  person  who  bears  it ;  and  those  are  deemed  noble  who 
possess  such  dignities  above  persons  who  are  ignoble,  whether 
by  birth  or  in  consequence  of  their  own  demerits. 

Noble  by  birth  arc  those  who  are  lawfully  descended  from  a 
father  who  inherited  such  excellency  and  dignity  from  his  an- 
cestors; whether  he  can  prove  that  he  was  descended  from  an 
emperor,  long,  prince,  eount,  baron,  knight,  or  lord ;  or  whether 
his  family  had,  from  very  antient  times,  been  acknowledged  to 
be  noble.  Of  this  description  there  are  many,  and  most  of  those 
among  us  who  are  not  able  to  trace  the  first  stock  and  origin  of 
their  nobility  from  the  one  to  the  other,  yet  have  been  acknow- 
ledged to  be  noble  from  very  antient  times;  and  this  reputation 
is  considered  to  be  sufficient  proof  of  nobility:  Such  are  those 
who  were  andently  summoned  by  writ,  to  appear  in,  such  a  dig- 
ojty  in  the  council  of  the  states  of  the  country. 

\  2.  To  prove,  that  a  person  is  of  noble  descent,  it  is  sufficient  Nobility,  how  to 
that  he  be  descended  from  a  noble  man,  by  lawful  wedlock,  pro"  * 
although  the  wife  was  not  noble,  as  she  is  ennobled  by  her  hus- 
band ( 1 ) ;  hut  an  ignoble  person,  although  born  of  a  noble  woman, 
cannot  be  considered  as  a  noble  man  (2) ;  for  a  woman  does  not 
confer  nobility  or  derive  it  from  her  children,  who  are  to  follow 
the  condition,  dignity,  and  situation  in  life  of  her  husband.  (3) 

$  3.  The  children  of  counts  and  barons,  although  born  out  of  Natunl  Children 
marriage  or  of  concubines,  are  also  reckoned  among  nobles,  but  Barons  are  con- 
nidi  this  difference,  viz.  that  they  may  not  bear  the  coat  of  sideredii  NoWe« 
arms,  except  with  a  stripe  drawn  from  the  left  hand  obliquely 
upwards  so  the  right  hand  (4);  whence  the  old  proverb  seems 
to  have  arisen,  "  A  stripe  rum  across  &"    By  which  we  under- 
stand, that  it  is  something  which  is  not  thoroughly  clear. 

$  4.  The  nobility  of  Holland  does  not  derive  its  origin  so  o^*** 
much  from  the  natural  privileges  of  birth  as  from  gifts  or  remu-  Holland.0 
nentkma  for  great  and  valiant  deeds;  whereas  in  very  antient 
tiiaesnokingsoroountshad  any  hereditary  possession  of  preced- 
ing rights,  either  in  Holland  or  among  the  Germans,  from  whom 
the  Dutch  counts  were  chiefly  descended.  For,  previous  to  the 
year  90Q»  there  were  not  so  many  degrees  of  nobility:  the  only 


^•^■yp^i 


(0  L.13.   Cod.  dedigtth. 

(*}  U19.   IT.  da  Statu,  h 

.  (a)  h*  so- "S>  fin.    Ff.de 

jnctd.  L19.  F£de$catnbom.  Steal* 
TaaaneUdeMbstnttts^c.1 8.  a.  i|.so^t  seq. 


(4)  Set  Chausaa*,  a*  ojawet*  Augend, 
rubric.  8.  $  3.  n.  18.  et  tea.  Troaudl  <U 
Nobifitato,  e.  15.  tt.5.  S5nx  Notit.  Jut. 
Bftjg.  t>  dtautsfe,  van.   Ut  8pqriq, 
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Of  Duke*. 


Of  Counts,  and 
their  various 
Appellations. 


degrees  then  existing,  were  emperors,  kings,  and  princes; 
dukes,  counts,  margraves,  and  palsgraves.  Knights  and  barons 
were  names  of  officers,  but  with  no  hereditary  manors  attached 
to  them. 

§  5.  A  duke  was  the  chief  or  first  commander  over  troops, 
who  was  chosen  by  the  prince,  and  placed  in  certain  provinces. 
So  it  appears  in  a  certain  letter  concerning  the  institution  of  a 
convent  at  Lucerne  in  Switzerland,  dated  in  the  year  840,  com- 
mencing thus :  "  I,  Wighard,  and  my  brother  Rupert,  Dukes  of 
the  military  troops  of  Swabia  under  king  Louis,"  #c.  and  in 
Latin,  a  Duke  is  denominated  Dux,  i.  e.  a  leader,  guide,  or 
lord  of  the  expedition. 

§  6.  A  count  was  a  judge  or  chief,  placed  by  the  emperor  or 
the  king,  and  possessing  a  certain  peculiar  jurisdiction.  Of  this 
description  are  the  counts  by  us  called  Dyk  Graven  who  are 
chiefs  or  dyke  judges;  and  the  counts  called  Pluym  Graven, 
who  have  the  superintendence  over  swan-quills  and  the  fishery 
ofVroon  (Vrdonrvisseryen). 

The  Counts  called  Landgraves,  (Landgraven)  were  judges 
of  certain  provinces. 

The  Counts  called  Margraves  (Markgraven)  were  judges  over 
certain  marches  or  limits  of  countries. 

The  Counts  called  Palsgraves  (Palsgraven)  were  judges,  or 
lieutenants  of  the  king  in  a  conquered  city  or  country. 

Counts  called  Burgraves  [Burg-graven)  were  judges  over 
certain  villages  or  manors,  or  keepers  of  certain  ditches  or 
castles. 

All  these  services  or  offices  were  usually  given  to  persons  of 
noble  birth,  and  especially  to  those  who  were  the  moat  able 
among  the  barons. 

§  7.  But  since  the  time  of  the  emperor  Otho,  (who  ascended 
D*w«es  were     ^xe  imperial  throne  in  936)  the  dignities  of  dukes  and  counts  have 

become  hereditary ;  and  these  nobles  have  been  placed  above 
barons :  to  them  have  been  given  the  hereditary  direction  and 
possession  of  whole  provinces.  These  titles,  but  especially  those 
of  barons  and  knights,  were  conferred  upon  the  Dutch,  also  on 
account  of  their  courageous  deeds,  by  the  counts,  who  gradually 
intruded  themselves,  and  with  their  favoured  subjects  made  them- 
selves both  great  and  powerful :  and  together  with  these  titles 
the  Dutch  were  favoured  with  the  hereditary  possession  of 
~  baronies,  counties,  manors,  castles,  or  other  good  income ; 
but  with  direction  that  they  should  be  at  the  service  of  the  pub- 
lic, and  the  counts  upon  the  confines  of  the  territories. 


When  th 
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$  8.  Knights  were  those  who  obtained  the  highest  honour  and  of  Knight* 
dignity  in  a  certain  order,  by  their  glorious  achievements  in 
arms,  as  a  token  of  courage  and  their  own  deeds ;  and  under 
certain  great  circumstances  they  were  incorporated,  and  gifted 
with  the  possession  of  lordly  property  as  already  stated. 

J  9.  Barons  were  free  Lords,  who  exercised  the  highest  juris-  Of  B*na*. 
diction;  whose  baronies  were  free  and  independent  of  counts,  as 
appears  in  the  decisions  of  Philip  duke  of  Burgundy,  of  the  1 1th 
June  1452. 

Grids  of  troops  were  also  denominated  Barons,  (Bander  or 
Baander  heeren)  because  they  conducted  the  same  and  were 
lords  of  banners  or  ensigns  which  they  established  (1). 

These  were  very  numerous;  for  we  read  that  when  count 
William  the  third  was  installed  at  Harlem  in  the  year  one  thou- 
sand three  hundred  and  five,  there  was  present  on  that  occasion 
the  number  of  one  thousand  Dutch  knights,  and  one  hundred 
barons.  (2) 

\  10.  Those,  who  were  possessed  of  nobility  alone,  and  who°fEMiuirn- 
had  the  possession  of  such  property  from  their  family,  were  .de- 
nominated Esquires.  These  also  formed  a  particular  order, 
until,  by  their  achievements,  they  attained  the  degree  of  knight- 
hood, and  are  now  indiscriminately  termed  Gentlemen.  Among 
the  privileges  which  they  possessed,  the  principal  were  baronies 
and  lordships  (on  which  account  they  are  denominated  barons 
and  lords),  under  which  is  comprized  all  other  inferior  hereditary 
income,  such  as  tenths,  quit  rents,  rents,  tributes,  and  the  like. 

§  11.  To  a  barony  belongs  the  privilege  of  exercising  the  Privilege*  it- 
highest  jurisdiction,  as  well  in  civil  as  in  criminal  cases.*  For  t£^£ t0  a 
this  purpose  a  baron  is  authorized  to  keep  a  gallows  of  four 
posts  (which  we  call  having  the  gallows  and  engine);  and  further, 
to  brand,  hang,  draw,  behead,  cut  off  ears,  banish,  confiscate,  and 
declare  forfeited ;  to  establish  public  markets ;  to  draw  or  enjoy 
the  fifth  penny  of  all  fines  (whereby  a  person  may  engage  oneself 
by  writing  or  letters) ;  to  succeed  to  the  inheritances  of  bastards, 
which  inheritances  used  formerly  to  devolve  on  the  counts,  but  in 
almost  all  the  cities  were  remitted  by  charters,  &c. 

$  12.  The  burgrave,  antiently,  had  a  middle  kind  of  jurisdic-  Of  aBuigme- 
tion;,he  could  take  cognizance  of  fines  to  the  amount  of  fifty  *'?* 
shillings ;  he  could  cause  thieves  to  be  hung  to  a  gallows  of 


(i)  See  Beacbrejving  van  Zuid  Holland  1  (a)  See  the  Chsonvk  van  Holland 
(AncHptim  •/  the  Soutktrn  Part  of  I  (Ckromdes  of  Holiand)  under  the  laid 
Aflead,)  f.  101.  |    Count  William,  the  zzud  Count. 
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posts,  but  he  could  neither  have  nor  keep  a  gallows  unless 
it  was  required;  further,  he  was  to  take  cognisance  of  thefts 
committed  within  his  lordship:  and  the  gallows  was  to  be  placed 
without  posts  and  sides ;  and  if  it  happened  to  fell  down  by  any 
accident,  be  could  not  cause  it  to  be  raised  again,  unless  lie  was 
under  the  necessity  of  hanging  another  thief;  he  could  make 
statutes  with  respect  to  the  harvest,  and  the  using  of  no  instru- 
ments of  war ;  and  he  might  once  a  year  make  enquiry  with 
respect  to  the  same. 

$  13.  To  a  military  barony  (Baanrodschap)  appertained  the 

following  privileges,  viz.    None  of  such  a  baron's  subjects  might 

bake  bread,  except  in  an  oven  of  the  lord  to  whom  the  lordship 

belonged.     No  one  might  cause  his  corn  to  be  ground  but  in 

the  mill  of  the  said  lord,  upon  forfeiture  of  the  bread  and  flour; 

and  no  other  oven  or  mill  could  be  erected.     Of  this  custom, 

some  vestiges  still  appear  to  remain  in  certain  villages,   the 

inhabitants  of  which  may  be  compelled  to  use  certain  mills,  in 

which  mills  all  the  inhabitants  are  obliged  to  cause'  their  corn  to 

be  ground,  as  well  as  the  benefit  of  the  wind :  it  being  a  privilege 

that  no  mills  can  be  erected  without  the  consent  of  the  lord,  who 

stipulates  for  a  yearly  acknowledgment  for  such  liberty. 

OftktBistinc-        $  1*.  In  these  various  territories  or  lordships  there  existed, 

^bm!ddk,aiid  antiently,  a  distinction  othigh,  middle,  and  lam  jurisdiction,  ac- 

low  Jurisdiction;  cording  to  Jan  Botengier(l);  which  at  present  is  distinguished 


Of  a  Military 
Barony  (B*an- 
rodschap). 


into  kig/tji.  e.  criminal,  and  into  lew,  i.e.  civil  jurisdiction;  whereof 
the  villages  having  such  jurisdiction  are  denominated  free,  or 
numors  with  jurisdiction  over  life,  and  the  others  are  simply  de- 
nominated manors* 
and  it*  incidents.       Under  this  jurisdiction  there  is  a  civil,  otherwise  middle  or 

inferior  jurisdiction,  which  is  exercised  by  the  bailiff,  in  the  name 
of  the  lord  of  the  manor.  The  order  and  management  of  the 
daily  police,  and  also  the  administration  of  country  justice ;  the 
infliction  of  punishment  by  fines  and  forfeitures,  and  distinction 
of  crimes  and  great  offences,  (in  the  punishment  whereof  govern- 
■lent  and  the  public  are  much  interested)  are  respectively  Exer- 
cised by  the  bailiff  alone:  and  therefore  it  is  denominated  high 
jurisdiction*  To  it  belongs  also  the  keeping  in  repair  and  good 
eider  of  the  dikes,  banks,  roads,  streets ;  and  also  the  curatorahip 
of  orphans  and  of  the  property  of  churches*  Further,  the  bailiff 
has  the  superintendance  of  church-mass,  fairs,  shrove- tide,  ped- 
lars, gamblers,  &c.    To  this  jurisdiction  likewise  belongs  the 


4^ 


(i)  Somme  Ruraal,  c.  a;a.  374,  et  seq. 
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enjoyment  of  the  third  part  of  all  fines  condemned  by  the  bai- 
liff under  the  utme  jurisdiction,  which  he  is  to  receive  and  to  ren- 
der an  account  thereof  pursuant  to  the  great  privilege  of  the 
Lady  Margaret  given  in  the  year  1346,  whereby  die  lords  of 
tbe  manors  were  allowed  the  third  penny  of  all  forfeiture!  within 
their  manors  or  concerning  the  same,  in  the  jurisdiction  whereof 
the  bailiff  acts ;  although  through  the  ignorance  of  somepeasant 
bailift  this  seems  to  have  fallen  into  disuse,  yet  it  does  not  pre- 
vent others  from  exercising  and  introducing  such  right,  because 
the  neglect  of  another  can  neither  hinder  me  Aor  deprive  me  of 
lay  right  (1),  as  was  understood  in  several  similar  cases,  as  appears 
more  extensively  in  my  memorandum  upon  the  customs  of  Ryn> 
land,  art.  10. 
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J  15.  A  further  distinction  between  noble  and  ignoble  persons  ^"^LJ^*"*" 
is  to  be  found  in  the  following  particulars;  if  a  person  wound  or  noble  and  ign©^ 
murder  a  noble,  the  offender  is  punished  with  greater  severity,  b!e  Penoo»' 
than  if  he  had  committed  the  same  offence  against  an  ignoble 
person;  as  appears  fay  the  charter  of  Jan  van  Henegeuwen, 
granted  to  the  people  of  Kenmerland  in  the  year  1303.    An 
ignoble  person  cannot  pronounce  judgment  against  a  nobleman; 
and  in  many  cases  he  cannot  bear  witness :  moreover  nobles  are 
fee  from  the  contributions  which  were  aatiently  paid  for  keeping 
in  repair  gardens,  fishponds,  bridges,  and  roads,  which  are  stilt 
paid  by  die  inhabitants  of  villages,  each  according  to  his  por- 
tion* under  tbe  denomination  of  Herbet  beede,  Ebttingen,  and 
XicMtalen,  the  latter  whereof  is  still  only  in  use. 

Further,  noblemen  have  the  free  hunting  of  hares,  rabbits, 
sad  all  other  wild  and  superior  animals  and  birds,  as  is  treated 
of  aS  large  by  P.  Merula  (2). 

Ignoble  persons  are  again  distinguished  into*  wett~6orn  and  Of  wtU-bam 
comwum  people. 

J  16.  Well-born  men  were,  of  old,  such  as  were  born  of  free 
and  respectable  parents  and  ancestors. 

Free  are  those  who  have  lived  upon  their  own  income  and 
never  exercised  any  servile  handicraft  or  trade.  Many  of  this 
description  antiently  went  and  resided  in  the  cottfltty?  and  many 
were  elected  jndges  of  the  highest,  that  is,  of  the  criminal  tri- 
bunals, and  many  charters  direct  that  none  but  such  free  people 
may  be  elected  thereto,  as  appears  in  the  charter  of  Count  Moris, 
given  on  Friday  after  half  fast-time  (3)  in  the  year  1281,  to 


Men. 


(i)  L-  37.  §  4.  FT.  de  ptct.  1. 3.  Ff. 
at  tnaoct.  L  x.  et  cat.  tit.  Cod.  Rep. 
■Kcrifiaactt. 


(ft)  Van  de  WildernBSen,  b.  %  tit.  a. 
c.i. 

(3)  Tbe  Friday  after  Midlent  Sunday. 
Edit. 
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Of  the  indent 
Cooditioaof 
serrile  People. 


the  people  of  Kennemerland ;  namely,  "  That  no  bailiff,  nor 
lords  of  manors,  nor  sheriffs,  should  try  free  men,  except  by  chosen 
free  men ;  that  the  sheriff  shall  be  free  and  well-born,  who  shall 
administer  justice  to  a  free  man  ;  andjitrther,  whoever  pronounces 
judgment  upon  a  free  man  before  a  sheriff,  he  must  be  likewise  a  free 
and  well-born  man  "  and  by  a  charter  of  the  Empress  Margaret, 
given  to  the  people  of  the  northern  part  of  Holland  before 
Whitsuntide  in  the  year  1346,  to  the  following  purport;  u  We 
and  our  descendants  will  take  no  one  for  our  sworn  counsellors, 
unless  they  be  well-born  men"      And  on  that  account  the  judges 
who  sit  with  the  bailiff  to  administer  high  justice,  are  still  usually 
denominated  well-born  men;  in  consequence  whereof  one  writer 
says,  that  the  well-born   men  of  Rynland  had,  antiently,  the 
privilege  of  carrying  their  arms  publicly  and  of  riding  with 
spurs ;  and  others  have  added  thereto,  that  Count  Floris  had 
made  those  of  his  time  noblemen  and  knights  (1).     But  the 
authenticity  of  these  statements  I  do  not  undertake  to  certify; 
on  which  account  some  of  them  would  maintain  that  the  well- 
born men,  as  well  as  noblemen,  were  free  from  paying  contribu- 
tions.   With  us,  however  as  far  as  respects  justice,  they  are  in 
every  point  equal  with  the  common  people,  and  have  no  privilege 
except  that  while  they  are  in  office,  they  are  free  from  being 
elected  as  aldermen,  as  we  pointed  out  before  more  at  large.  (2) 
$17.  Servile  people  were  such,  as  were  subject  to  servitude 
under  the  lord ;  which  seems  to  have  had  its  origin  when  these 
countries  were  waste  and  abandoned,  either  from  the  inhabitants 
who  remained  from  theCimbri,who  in  these  countries  had  posses- 
sions, or,  as  some  are  of  opinion,  from  the  Hessi,  or  Catti,  who 
are  denominated   Nether » Saxons,   which  people  were    ruled 
and  taken  possession  of  by  the  noblemen  of  the  said  place ;  who 
were  followed  by  their  servile  men  and  women,  to  whom  they 
gave  the  full  right  of  property  in  grounds,  and  divided  lands, 
under  certain  servile  obligations  and  contributions  and  other 
obligations.     But  this  bore  no  similarity  to  the  severity  of 
Roman  and  Heathen  slavery,  which  was  never  known  among 
us.     This  subjection  and  obligation  consisted  in  the  following 
particulars;   viz.  Servile  people  could  not  marry  without  the 


\i)  See  Math.  Vander  Hoeven't  Hand- 
rest-Chronyk.  b.  2.  c.  2.  p.  89.  Oude 
HoUandae  Chranyk.  div.  19.  c.  21.  W. 
▼an  Goudhoven  in  de  Beschryving  ran 
Oraaf  Fiona,  p.  329.  Handretten  van 
Zuyd-HoHand,  pig.  (mini)  579. 


(2)  See  my  Redening  van  hct  Regt  en 
oorqirong  der  Edelen  en  JPelgeboren  in 
Holland,  (i.  e.  Treatise  on  the  Right  and 
Origin  of  Noblemen  and  well-torn  Men. 
in  Holland.)  , 
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consent  of  their  lord,  and  provided  they  gave  a  certain  dowry; 
they  could  do  nothing  else  except  attend  to  husbandry.  They 
were  obliged,  at  their  death,  to  leave  the  best  pledge  to  the  lord, 
which  was  denominated  the  death-pledge  {dodenpand).  They 
were  obliged  to  assist  the  lord  against  his  foreign  enemies  and 
the  like:  but  all  these  obligations  have  now  become  obsolete. 


CHAP.  X. 

Of  natives  and  foreigners :  Of  citizens  and  freemen,  and  the 

distinctions  between  them. 


}  I.  Of  Native*. 

2.  Of  Foreigners,  and  how  their 

Rights  are  to  be  distin- 
guished. 

3.  Cf  Burghers. 

4.  Of  Freemen,  whether  and 


how  they  are  to  be  distin- 
guished from  Burghers. 

5.  Who,  and  what  Cities,  are 

free  from  Tolls. 

6.  Of  Letters  of  Naturalisa- 

tion. 


JJETWEEN  natives  and  foreigners,  burghers  and  freemen, 
the  difference  used  to  be  very  great  with  respect  to  their 
rights. 
$1.  Natives  are  those,  who  are  born  in  the  country  (1).        Of  Natives, 
§  2.  Foreigners  are  those  who  were  born  in  another  country.     Of  Foreigner*, 
Antiently,  foreigners  in  this  country  could  not  dispose  of  their  *aAk**  *» 
property  by  last  will,  but  their  estate  devolved  entirely  to  the  distinguished, 
counts.    Neither  could  they  give  evidence,  nor  bear  witness,  as 
appears  by  the  charter  granted  by  count  Floris  to  the  people  of 
Monnikkendam  and  Waterland,  in  the  year  1288.     In  case  of 
any  wrong  or  injury  done  to  foreigners,  the  punishment  and  in- 
demnification were  less  than  those,  where  natives  were  the  plain- 
tifls ;  and  they  were  excluded  from  all  offices  of  dignity/as  appears 
by  the  charter  of  John  Duke  of  Brabant,  given  to  the  city  of  Delft 
at  the  end  of  February  1424,  and  of  the  Lady  Maria,  14th  March 
1476,  granted  generally  to  the  people  of  Holland,  Zealand,'  and 
Friesland  (2).    Of  these  charters,  the  former  has  become  entirely, 
and  the  latter  partially,  obsolete;  and  since  the  edict  of  theEm- 


(i)L.i.  (z.   PtsdMcnkiwL  I    Cml  L*  tit. 9.  c.  1.     Chriafe.  veij. 

(ft)  Art. 4.    Sea  also  Mend.  Prn.    |    dec.  35.  n.13. 
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OfBurghen. 


peror  Charles  V.  of  the  17th  May  1555,  it  has  not  been  in  farce* 
except  against  those  foreigner*  who  are  in  the  habit  of  putting  h 
in  practice  against  the  natives  of  this  country  (1). 

Again,  natives  are  either  butghers  born  in  a  city,  or  freemen* 
that  is»  persons  born  out  of  a  city  who  have  acquired  the  pri- 
vileges of  citizenship  (2). 

§  3.  Those  are  not  only  considered  as  burghers  by  birth,  who, 
as  well  as  their  ancestors,  were  born  in  the  city,  but  also  those 
who  reside  in  the  suburbs,  and  within  the  jurisdiction  thereof: 
such  as  bleachers,  millers,  and  others,  who  are  in  the  service 
of  the  burghers  of  the  city,  and  are  in  every  point  subject  to  the 
jurisdiction  of  the  city;  because  a  law  or  custom  of  a  city  is  also 
in  force  in  the  suburbs;  and  the  inhabitants  of  the  suburbs 
likewise  enjdy  the  privileges  of  die  city  in  common  with  the 
burghers  (3).     For  which  purpose,  by  a  charter  of  John  Duke  of 
Brabant,  dated  at  the  end  of  February  1420,  it  was  granted  to 
the  city  of  Delft,  that  all  those,  who  either  then  did  or  should 
thereafter  reside  southward  of  the  city  of  Delft  aa  far  as  the 
Mease,  within  fourteen  rods  on  both  sides  of  the  channel,  should 
have  and  enjoy  all  such  liberties,  rights,  and  privileges,  as  are 
enjoyed  by  inhabitants  being  freemen;  every  lord  of  the  manor 
reserving  his  right.    And  by  a  charter  of  Joan  Count  of  Hol- 
land, dated  on  St.  Valentine's  Day  in  1290,  to  the  people  of 
Haarlem,  it  is  granted,  that  the  common  people  residing  without 
the  city  in  the  Rysevoort,  separated  by  a  bridge  on  the  north 
towards  Schooten  and  on  the  other  side  towards  the  south,  and 
those  who  reside  outside  the  forest  under  the  city,  should  have 
and  retain  the  right  of  the  citizenship  of  that  city,  and  be  reck- 
oned among  the  number  of  burghers. 

Those  are  also  considered  as  native  citizens,  who  by  accident 
were  born  out  of  the  fixed  residence  of  their  parents ;  as  when 
any  persdn  is  by  accident  out  of  the  city,  or  in  the  service  or 
embassy  of  the  public  in  another  city,  and  his  wife  happens 
to  be  confined  there,  the  child  would  according  to  the  right  of 
citizenship,  not  be  reckoned  as  born  at  the  place  of  his  birth,  but 
the  place  where  the  parents  had  their  fixed  and  real  residence ; 
which  by  accident  or  embassy  on  behalf  of  the  public,  they  are 
not  understood  to  have  abandoned,  as  is  treated  of  in  a  subse- 


(i)  8eeMen1UuPnx.Chr.L4.  tit.  9. 
**t.  11.7.  tiid  Htaxfe  via  P.  Baft*, 
b.  «t.  p.  68. 

-fa)  L.  1.  in  pr.  &  §  a.  Ff.td  municip, 
Ooi.  da  fart*,  L  u**  »»*,  $  ».  ft* 
Verb,  Signif. 


(3)  L.  ft.  1.  87.  Ff.  de  veils.  $gm£ 
1. 99.  j  1.  Ftf.eod.  1.  x.  ttpudlgifeatttta. 
Ff.  de  Aq.  Pluv.  See  sin  Faberad  Cod. 
fib.  d.  tit.  19.  def.  17.  n.  3. 
Stnde,  L*  tit  5.  def.  J* 


quant  part  of  tihia  work  ft).  Moreover*  by  rtotue  of  seeacel 
statutes  and  coafaam  orighfc,  it  is  observed  theft  aqy  aia%  who 
Marries  the  daughter  af  eoitusenby  bu^  begomee  thereby  abo 
tttfiaen  of  thai  phas ;  and  their  children,  although  they  are 
afamaNb  bom  out  of  the  city,  are  considered  *s  <atieeo*»  by 
birth,  of  die  cky  where  die  mother  we* bom  (S);  according  to 
Gems  Lepnins  (3),  this  custom  is  observed  wx  Sicily  for  aeytnal 


§*.  Freemen  a»  soeh  aa  are  born  out  of  the  city,  a*d  have  of  Freemen; 
puiehaaed  the  right  of  citizenship,  and  of  Q^ryu^oo  the  trade  +$£&" 
rf  burghers,  which  is  granted  to  any  one  apoo  applicator  for  <N*"»guUhed 
t  triflfag  ton,  pimided  he  tahea  the  oath  of  alhgbnee.    g^  *°*  *"*""• 
persons,  after  they  have  been  free  men  for  some  years*  dfain 
lihaaae  the  fall  right  of  chbanAipj  and  aia  eligiUe  to  ail  the 
dlcss  and  dignities  attached  to  the  cky,  together  with  other 
burghers.    So  h  was  granted  by  the  charter  granted  by  die  Lady 
■Jacobs  to  die  people  of  Delft  <m  the  90tb  Dtraobe*  1417,  wb. 
"  TTiat  no  one  miry  be  burgomaster  or  alderman  there*  mdess 
he  has  been  a  freeman  for  the  space  tf  four  yeanev  longer."  A 
similar  charter  was  granted  to  the  people  of  LeyAsnt  and  con- 
firmed by  Goont  Wiltian*  on  the  ete  cf  St.Ckmant,  AJQ*  1351, 
*z.  "That  no  one  should  there  bold  the  cttee  of  haitiC  site-  • 
man,  tounsdW,  churehmaster,  rimnA warden,  or  tejantar  of 
a  hospital,  &c.  unless  he  had  baen  a  freeman  iar  aome  years 
previously."     WMeh  charter  was  sabseqaeady  renewed  by  Dake 
Albert  on  the  15ft  Jane  1999.    A  similar  charter  was  gnaated 
to  the  people  of  Amsterdam  by  Duke  Albert  of  Beyerea  on  the 
25th  January  1994,  vie.  "That  no eae  abeald  be  bailiff,  alder- 
man, or  counsellor,  unless  be  bad  been  freemao  wittnathe  said 
city,  and  had  constantly  resided  there  for  the  space  of  seven  years 
successively  j*  winch  was  likewise  granted  by  a  charter  of  Count 
Fiona  to  the  people  of  Gouda  on  Thursday  after  the  Feast  of 
St  Peter  and  Paul;   and  by  a  charter  of  Duke  William  Tan 
Beyeren  granted  to  the  people  of  Naardea  on  the  80th  May 
1355. 

$5.  Further,  freemen  have,  in  every  respect,  the  same  right  Who,  u»d  whet 
with  citizens ;  and  to  several  was  granted  by  charter  the  freedom  jjjJJJrS!^ 
6am  all  tolls  upon  their  importing  and  exporting  merchandize, 
according  to  the  charter,  granted  by  Count  Floris  to  the  people 
of  Haarlem  on  Sunday  se'nnight  after  Easter  in  1S66;  by  the 

(t)  Tide  hfe,  book  Hi.  c.iS.  5  10.  (a)  Ai*.  I.196.    Ff.  de  Reg.  Jur. 

^Ai^Lptn.  Ff.deSexnttr,  Coi».Jr  (s)  Decii.89. 

Ad»yi.  toakU  coat.  15s. 
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•same  Count  Floris  to  those  of  Delft  on  St  Pontianus's  Day  in 
1266;  and  renewed  by  Count  William  afterwards  in  1311  and 
1815;  by  the  same  Count  Floris  to  the  people  of  Leyden  on  Sun- 
day after  St  Luke  in  1266,  and  by  the  same  Count  to  those  of 
Amsterdam  on  Sunday  before  the  Feast  of  St  Simon  and  Jude  in 
1291 ;  afterwards  renewed  by  Count  William  on  Monday  after 
4St  Nicholas  in  1342 ;  by  Duke  William  II.  on  May  evening  in 
1409 ;  and  by  Duke  Jan  van  Beyeren  on  the  18th  January  1420; 
and  by  the  said  Count  Floris  to  the  people  of  Monnikkendam 
•on  Lady  Day  in  1288,  renewed  by  Count  William  on 
Tuesday  before  Easter  in  1340,  and  by  Duke  Albert  on  the 
•ere  of  St  Lambert  in  1400,  and  by  the  same  Duke  to  those  of 
Weesop  in  the  year  1401. 

Freemen  are  obliged  to  observe  the  privileges,  and  to  assist  in 
taking  upon  them  all  the  incumbrances  and  services  of  the  city, 
and  to  reside  therein,  on  penalty  (if  they  go  out  of  the  city  to 
avoid  h)  of  paying  for  the  right  which  is  called  issue  on  behalf 
of  the  city,  that  is,  the  tenth  penny  upon  their  moveable  pro- 
perty, concerning  which  there  are  in  several  cities  peculiar 
charters  and  statutes.  (1) 

§  6.  Besides  the  privileges  above  stated,  there  is  in  feet  but 
litfle  difference  between  foreigners,  burghers,  and  freemen;  the 
real  difference  consisting  chiefly  in  this,  viz.  that  foreigners  are 
not  promoted  to  high  offices  and  dignities,  and  to  the  manage- 
ment of  the  affiiirs  of  the  country,  so  mijch  as  the  natives; 
"wherefore  letters  of  naturalization  •  are  sometimes  granted  to 
foreigners  by  favour  of  the  states  of  the  country,  on  account  of 
their  merits ;  Jby  which  they  are  declared  to  be  admissible  to  all 
offices  and  dignities  of  this  state  equally  with  the  natives. 


Leydc 


(iVSee  the  Statutes  of  the  City  ef 
eyden,  ait.  83.  and  Chan,  granted  to 
it  on  the  13th  July  1493;  of  the  3d 
November  15153  and  of  the  14th  No- 
vember 1542.  Charter!  of  Amsterdam 
of  the  year  1*13,  page  36.    Gnats  of 


Emperor  Charles  to  those  of  Delft  on  the 
27th  March  1545,  which  is  treated  of 
more  extensively  in  b.  3.  c.  11.  tu  13. 
See  also  Christin.  v.  5.  vers.  31.  GaH, 
lib*  2.  obs.  35.  n.  9.  &c.  obs.  36. '  sk  10. 


(   «    ) 


CHAP.  XL 


Of  spiritual  and  secular  persons,   of  learned  and  unlearned 
persons,  and  their  Privileges  in  law. 


1 1.  Distinction  in  law  between 
Spiritual  and  Secular  Per- 
sons. 

2.  Ofthe  Privilege  of  Sanctuary 

to  Offenders ;  and  whether 
it  extended  to  Churchyards 
and  other  sacred  Places. 

3.  Whether,  and  how  far  Spiri- 

tual Persons  are  exempt- 
ed from  Expeditions  and 
Guards 9  and  likewise  from 
Excise  and  Imposts. 


§4.  How  far  the  Property  of 
Spititual  Persons  may  de- 
volve, by  inheritance,  upon 
the  Clergy. 

5.  Whether,  and  how  far,  the 

Spiritual  Law  and  Tribu- 
nals obtain  amongst  us. 

6.  Of  learned  and  unlearned 

Persons,  and  tlieir  Prtri- 
leges. 


§  1.  gETWEEN  spiritual  and  secular  persons,  a  very  great  Dfatinctkain 
-     .  difference  subsisted  .with  respect  to  jurisdiction  and  the  ^j^t^n 
comae  of  law.     No  person  could. have  cognizance  of  a  spiritual  •pmomlPe*. 
person,. but  the  spiritual  judge;  on  which  account  the  high  tribu-  *** 
nslat  Utrecht  was  instituted,  and  was  under  the  direction  ofthe 
bishop.    In  like  manner,  .every  offender,  for  what  offences  soever 
he  was  liable  to  prosecution,  had  free  access  to  churches,  con- 
vents, churchyards,  and  other  grounds  belonging  to  the  clergy, 
ss  well  as  tf>  places  dedicated  to  God ;  whence  he  could  not  be 
taken,  nor  could  his  person  be-  molested  in  any  way  what- 
soever. 

§2.  This  privilege  of  sanctuary  having  been  grossly  abused,  of  thePrivilegt 
and  many  enormous  oflkncesjpassing  unpunished,  in  consequence  offenden^Ld 
of  many  places  being  reputed  to  be  sanctuaries  which  had  no  whether  it 

:    r  ,        °  .   .\  ,    .  extended  to 

pretensions  to  that  privilege,  an  agreement  was  entered  into  Churchyards 
towards  the  end  of  February  14S4,  between  Roeloffvan  Diephout,  SiidPkcsi. 
bishop  of  Utrecht,  and  Philip  Duke  of  Burgundy,  Count  of 
Holland,  (which  agreement  was  afterwards  renewed  by  and  on 
behalf  of  the  said  Duke,  and  was  published  on  the  26th  Sep- 
tember. 1464),  by  which  it  was  settled,  that  "  no  person  should 
enjoy  the  privilege  of  a  clerk  or  clergyman  who  had  not  the 
tonsure,  and  who  did  not  wear  a  proper  clerical  dress,  or  who 
did  not  live  as  a  clerk  is  obliged  to  do :  and  if  any  parson  or 
derk  shall  commit  any  excess  within  the  counties  of  Holland, 
Zealand,  and  Friesland,  whether  by  breaking  the  peace,  fighting, 
drunkenness,  or  any  other  misconduct  unbecoming  a  rational 

£  3 


54  Qf  Spiritual  and  Sectdar  Persons,  &p,    [Book  I. 

clerk,  the  Duke  of  Burgundy  may  cause  him  to  be  apprehended 
by  his  bailiff  or  justices,  and  May  4ettoer  him  into  the  hands  of 
the  bishop,  or  his  dean  or  deputy  (1),  of  the  place  where  the 
case  occurred ;  and  those  whom  4hey  know  to  be  clerks  they 
may  not  release  until  they  have  made  amends  to  the  Count  whom 
thtey  *Siall  have  offended,  according  to  their  offences.  And 
further,  if  any  one,  on  account  of  any  offence  committed  by  him, 
proceeds  to  the  church  or  churchyards,  who  may  not  protect  the 
liberty  of  the  church  fuUy,  according  to  the  written  laws,  the 
Count  of  Holland  may  cause  such  offender  to  be  apprehended 
in  the  churchyard  or  in  the  church,  without  violating  such 
cka*efe  w  churchyards ;  tfnd  the  liberty  of  the  church  shaft  not 
atafl  those  who  with  premeditated  design  murder  any  one,  when 
fully  convicted;  nor  those  who  have  been  banished  by  the 
Count,  or  who,  by  the  justice  of  the  country,  have  been  banished 
-  offences,  and  high  treason  or  similar  crimes ;  and  the  Count 
may  cause  such  persons  to  be  apprehended  in  any  churches  or 
churchyards,  witlgqEt  violating  das  privilege  tif  such  church  or 
chufdhjoupd."  And  likewise,  subsequently,  by  certain  articles 
<aHd  memoirs  for  the  oJfeers  of  His  Imperial  Majesty,  several 
agreements  between  the  Empwor  Charles  V*  send  the  Bishop 
and  the  cathedral  chunch  of  ttaecfat  mmm  conformed  on  the 
1st  'February  &5S&,  and  28th  August  15^9,  containing  all  the 
above  points,  together  <mh  the  ifotloww^  Jadditiend  clause,  -vi*, 
"  That  theofficenrof  Bis  laap^r^  Mijei^  swing  the  rigbtrf 
the  Emperor,  saay,  agafast  all  secular  pmons  ia  the  firtt  instance, 
take  «ogttfeatfee  of  all  offences  eoitttifCted  by  secular  pertttM* 
within  their  jurisdiction,  as  well  as  of  all  cases  which  may  be 
denominated  miatii  Jari,  ihat  is  wtooh  belong  both  to  setfofcr 
and  4o  spiritual  tribunals."  Th«re  was  likewise  *  fibrillar  Jim 
place  (or  saiwnitory)  withamhe  city  of  Leyden,  vpon  the  Rsk 
Bridge,  under  the  protection  of  a  certain  chapel  situated  mtte 
ortrartr  of  the  ttridtoidge  /by  the JtfatHNtida,  andwtttndbg'to 
tte  High  Street,  wtofcb  the4m*g<Jtttfiiter  Osiers  4$afleH  Be  fftaft 
Qtptfk,  at  4he  Rah  Chapel.  Akd  in  otto  to*t«jgw*eithk 
frtitftpkee,  a  targe  white  st€«e  ^was  plac^  coiisiMasio^y  upm* 
cfcttwfr  of  *fae  sasie  bridge,  'to  ^distinguish  it  frdm  the  Wae^tttno 
ift  -the  Bi«ad  Street,  «tat*  the  deprivation  of  the  sigh*  <of 
cftlhfeririiip *t*(tebts  ms  dfested ;  ofVhtoh  tmeirtton 
b^f  the  btfitgottfedtef  J0rler»(«) :  and  from  the  Mil  swne  <* 


*(i)  Prbvueir,  in  (he  original.  I        (»)  In  iiis  description  e?  die  city  of 

1   I»yde*><f#3. 
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Marendorp,  where  formerly  justice  was  administered,  and 
punishments  were  inflicted  for  crimes  that  incurred  corporal 
punishment. 

§3.  Among  the  other  immunities  enjoyed  by  the  clergy,  the  ^^^ 
principal  were,  exemption  from  military  expeditions  and  mount-  persons  «n> 
inggoard,  and  also  from  all  excise  and  imposts  (1).   The  former  ^£S£i0Iliand 
of  these  exemptions  is  still  in  force  with  respect  to  spiritual  Gum*,  «* 

*    .     _  -«»i  «i  a.    ±      —  from  Excise  in* 

persons    in  particular,   and  the  latter  with  respect  to   poor  Impo-B. 
hospitals  in  general. 

J4.  The  clergy  likewise  introduced  a  custom  (2),  that  all  the  *£^rf 
property  of  persons  going  into  any  convents  or  spiritual  congre-  spiritual  *«**• 
gatkms  belonging  to  certain  orders,  should  be  entirely  for  the  ^rittnoe/ 
benefit  of  such  convents  or  congregations:  in  consequence  of  upon  the  Cl«iy» 
this  usage,  the  clergy  engrossed  such  treasures  as  would,  in  all 
probability,  have  rendered  them  masters  of  almost  all  the  lands, 
rents,  and  premises  of  the  country.     In  order  to  provide  against 
this  mischief,  Philip  Duke  of  Burgundy,  by  the  advice  of  the 
knights  and  citizens  of  Holland,  Zealand,  and  Friesland,  about 
the  year  1440,  appointed  certain  commissioners  to  examine  the 
state  of  the  spiritual  order,  and  afterwards  to  fix  the  number  and 
extent  of  houses  and  congregations,  to  make  regulations  con- 
cerning their  property  and  rents,  and  attach  to  them  property 
sufficient  to  maintain  them  honestly  and  reasonably;  and  to 
make  good  ordinances  and  agreements  with  them  relative  to 
their  future  inheritances  and  disbursements  :  accordingly,  these 
commissioners  summoned  the  heads  of  such  convents  and  eccle- 
siastical congregations  before  them,  and  communicated  to  them 
the  ordinance  just  .cited;  but  as  they  would  not  disclose  either 
the  state  of  their  convents  nor  the  amount  of  property  possessed 
by  them,  of  which  they  were  desirous  to  continue  in  possession, 
the  said  Duke  Philip,  upon  the  advice  aforesaid,  ordained,  by 
a  proclamation  of  the  26th  October  1446, — "  that,  in  future,  no 
ecclesiastical  persona  actually  ordained,  of  what  order  soever 
they  may  be,  should  take,  in  Holland,  Zealand,  or  Friesland, 
any  inheritance  from  their  parents,  relations,  or  friends,  in  any 
manner;  whatsoever,  nor  purchase  any  more  lands  or  premises, 
ner  obtain  the  same  by  last  will  or  otherwise,  until  such  persons  • 
so  ordained  should  have  sent  to  the  said  commissioners,  in  order  ' 
to>mske  some  agreement  or  order  concerning  the  said  property/9 
It  nas  likewise  further  ordained  by  the  Emperor  Charles  V. 


(1)  Amh.  1. 5.  et  $eq.  Cod.  de  Stcro- 
"Kt.  Ecdet.  Auth.  Item  nulla.  Cod.  de 
Epcop.  &  Cleric. 

£4 


(a)  Arg,  L  %.    Cod.  de  Episcop.  & 
Cltfric.  contra  Auth.  lkentUm,  £  eeg. 
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on  the  6th  July  1515,  (which  ordinance  was  subsequently  renewed 
on  the  20th  March  1524),  "  that  no  convents  or  hospitals  may 
retain  for  themselves  any  fee,  premises,  houses,  hereditary  rente, 
or  any  other  moveable  property,  which  may  devolve  upon  any 
one  of  their  domestics  by  the  death  of  their  relations ;  but,  after 
v  their  decease,  the  persons  to  whom  such  property  devolved, 

should  be  obliged  to  deliver  up  and  allow  the  same  to  pass  to  the 
next  secular  heir  who  ought  to  succeed  to  such  property.'9 

This  ordinance  is  still  in  force  among  us :  so  that,  in  hospitals 
for  the  maintenance  of  poor  and  necessitous  persons,  if  they 
obtain  any  tiling  by  inheritance  or  otherwise  from  their  family, 
they  cannot  enjoy  it,  except  a  reasonable  compensation  be  made 
for  whatever  has  been  expended  for  them.  To  this  effect,  sta- 
tutes have  been  expressly  made  in  some  cities  (1),  with  the 
exception,  however,  of  such  hospitals  as  had  such  privilege 
particularly  granted  to  them  by  charter.  This  privilege  was 
granted  to  the  hospital  of  St.  Catherine  at  Leyden  by  Duke 
Albert  Van  Beyeren,  on  the  14th  August  1401,  viz.  that 
"  whosoever  shall  be  admitted  into  that  hospital,  is  aqmitted  with 
all  his  property,  and  with  whatever  he  may  succeed  to ;  which 
shall  remain  for  the  said  hospital,  unless  he  be  so  rich  as  to 
keep  property  out  upon  conditions,  when  such  person,  whether 
husband  or  wife,  may  dispose  of  the  same  by  will." 
Whether  and  §  5.  With  regard  to  the  jurisdiction  and  tribunal  of  the  clergy, 

s^tudl-U  ^^  ^,e  reformation  of  religion  and  the  revolution  in  the 
and  Tribunals  Netherlands,  all  popish  convents  and  monastic  orders  have  been 
obtain  among  us.  ^ji,^^  *m  Holland,  and  their  property  has  been  confiscated 

to  the  public,  for  the  maintenance  of  churches,  hospitals,  and 
schools,  and  other  general  purposes;  and  all  ecclesiastical  laws, 
jurisdictions,  and  tribunals  have  entirely  ceased ;  and,  among 
us,  the  ministers  of  the  church  have  no  peculiar  privileges  above 
secular  persons,  neither  have  they  retained  any  peculiar  tribunal 
or  jurisdiction,  except  in  matters  pertaining  to  ecclesiastical 
discipline  among  their  church-members,  whom,  for  •  public 
wickedness  and  scandalous  lives,  they  may  compel  to  submit. to 
the  discipline  of  the  church,  pursuant  to  the  34th  and  following 
•  article  of  the  church  ordinance  prescribed  to  them  by  the  Statea 
of  Holland  in  May  1591.  Independently  of  which,  in  Friesland, 
according  to  the  testimony  of  John  Van  den  Sande  (2),  the  church 
ministers  have  the  privilege  of  appearing  in  judgement  in  the 
first  instance  before  the  High  Court. 

(x)   See    the  JCtarai    van    Leyden    |        (i)  Lib.  i.  tit.  I.  de*n.  i. 
(Statutes  of  Leydfcn),  art.  o&  | 
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j6.  Between  the  learned  and  unlearned  there  is  this  differ-  Ofletroedmd 
ence,  that  among  the  learned  (who  have  already  attained  the  ,<„•,  and  thefr 
highest  degree  of  knowledge),  those  also  are  reputed  whoare.1Priv^eSa 
zealously    and  diligently  exerting  themselves  to   attain    that 
degree  in  the  schools  and  academies;  these  enjoy  certain  pri- 
vileges, which  were  conferred  on  them  by  Emperor  Frederic 
Barbarossa,  in  the  year  1158(2),  and  likewise  by  the  written 
laws;  viz. 

1.  That  they  may  return  and  go  with  their  property,  free 
from  all  tolls,  and  without  any  molestation  whatever. 

2.  That  both  their  persons  and  property  shall  be  exempted  from 
letters  of  reprisals,  arrest,  or  detention,  for  the  public  service. 

3.  That  they  shall  be  free  from  the  lodging  of  soldiers,  and 
from  all  expeditions  and  guards,  and  other  services  and  burdens 
to  which  citizens  are  liable. 

4.  That  they  shall  have  and  reserve  their  peculiar  tribunal 
before  their  instructors,  school-council,  and  other  similar  pri- 
vileges. 

To  the  same  effect  are  the  38th  and  89th  articles  of  the  laws 
and  statutes  of  the  university  of  the  city  of  Leyden ;  the  88th 
article  of  which  is  of  the  following  tenor,  viz. 

"  The  rector,  professors,  and  officers  of  the  University,  and 
the  doctors  and  magistrates  who  have  obtained  their  title  in  the 
said  university,  and  all  students  who  still  study  there  continually 
with  diligence,  and  who  do  not  carry  on  any  trade,  or  exercise 
any  handicraft,  or  earn  their  subsistence  like  freemen,  shall 
(themselves  as  well  as  their  families),  be  free  from  lodging  any 
soldiers  or  courtiers  at  their  houses,  and  shall  further  be  free 
from  all  day  and  night  guards,  and  likewise  from  all  contribiu- 
tions  to  the  works  or  fortifications  of  the  city;  unless  it  be  • 
otherwise  understood,  for  some  urgent  necessity  and  important 
causes,  upon  the  advice  and  with  the  approbation  of  the  rector 
and  senate  of  the  university." 

This  exception  did  not  take  effect  during  die  emergency  that 
occurred  in  the  years  1672  and  1678,  when  the  French  extended 
their  conquests  to  the  very  gate  of  the  city  of  Leyden,  into 
which  they  were  expected  to  make  their  entrance.  On  this 
urgent  occasion  the  students  themselves  were  obliged  to  take  up 
aims,  and  they  continued  to  mount  guard  day  and  night,  for  a 
whole  year,  and  were  occupied  much  more  than  the  citizens  in 
the  extraordinary  military  exercises  which  were  then  necessary, 

(i)  Auth.  habit*.    Cod.  tie  Alius  pro  patre. 
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under  the  able  direction  of  tbeir  preceptor  and  professor  Chris- 
tiaou*  MeBer,  as  their  captain  and  commander*  -  To  the 
preceding  statement  we  may  add  that  the  States  of  Holland 
declared  the  Members  of  the  said  university  to  be  free  from 
paying  esotse  «nd  impost  upon  such  quantity  of  wine  and  beer 
as  every  man  could  use  with  propriety;  which  quantity  was 
lmtted  for  those  under  twenty  and  up  to  the  age  of  forty;  and 
all  above  forty  were  allowed,  in  like  manner,  eighty  measures 
ejrtme  hundred  and  sixty  bottles  in  a  year,  to  be  fetched  four 
times  a  year;  and  (farther,  the  single  men  were  allowed  half  a 
baixel  a£  beer,  and  ihe  {householders  twenty  half  barrels  in  a 
year. 

The  39th  article,  which  treats  on  their  trial  before  the  tri- 
bunal, is  of  the  following  tenor;  viz.  "  that  all  students  and  alt 
persons  belonging  to  the  university,  both  in  civil  and  in  criminal 
causes,  whether  they  be  plaintiffs  or  defendants,  shall  not  appear 
in  judgement  but  -before  die  rector  and  two  assistants,  with 
burgomasters  and  two  aldermen  of  the  city  of  Leyden,  whether 
they  have  any  difference  with  students  or  with  burghers.99  But 
on  *hk  subject  we  shall  treat  more  particularly  in  a  subsequent 
part  of  this  work.  (1)  +    > 


CHAP.  XII. 
Qf  Persons  who  are  qfjidl  age,  and  cf  Minors. 

[Grot.l.  7.] 


§  1.  0/ Persons  of  full  Age,  and 
Minors. 
2.  Of  aged  Persons,  and  from 


what  Burthens  and  Ser- 
vices they  are  excused. 
J  3.  Of  Minors,  and  how  they  are 
to  be  considered  such. 


^pHE  difference  between  persons  who  are  of  foil  age  and 
minors  is  very  great. 
Of  Perro  of        £  L  Persons  of  full  age  are  those  who,  having  attained  the 
*"         J       qge  of  perfect  understanding  and  wisdom,  we  capable  of  ma- 
naging both  themselves  and  their  property  (1).    Among  the 
persons  who  are  of  full  age,  some  are'  aged  and  others 
not  aged.  * 


ftiD  age,  and 
Minors. 


T 


(i)  Vide  infra,  Book  V.  ch.vi.  53.  (»)  t.i.  fa  fin.  Ft  d«  minor*. 
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§8.  The  precis*  commencement  of  oM  ^  u  i^  and  OfqgedPtr- 

is  Jsft  to  the  discretion  of  ike  judge  to  determine,  except  in  web  what  burthen* 


under  such  circumstances  as  are  expressed  by  tfce  ^^ZZS*** 
tar,  viz,  in  cases  of  guardianship,  and  in  trowbksome  public 
services,  as  expeditions,  mounting  guard  during  tire  night,  aai 
the  like;  from  which  a  man  of  seventy  is  excused  upon  ins 
application  according  to  law,  as  he  ako  may  be  excused  iom 
sk  efcril  and  personal  offices  (1)-  So  long,  however,  aanotatona 
incapacity  does  sot  interfere,  aged  persons  are  commonly 
pre&ned  to4beir  juniors  in  die  management  of  public ittma, 
because  their  counsels  are  considered  wise ;  and  therefore,  m 
most  cities,  the  supreme  council  for  conducting  public  affairs  iaf 
composed  of  a  certain  number  of  persons  who  have  during  their 
lifetime  been  continually  employed  in  public  business. 

§3.  Minors  are  all  unmarried  young  persons  under  twenty-  Of  Minor*,  and 
five  years  of  age,  whether  male  or  female,  and  until  they  attain  bTc<^^t° 
that  age,  they  are  neither  masters  of  themselves,  nor  can  they  *«b« 
take  the  management  of  their  own  property  (2) ;  but,  according 
to  the  statutes  of  the  orphan-halls  of  almost  all  the  cities  in 
Holland,  the  period  of  minority  was  formerly  limited  to  fifteen 
years,  and  subsequently  to  eighteen  years,  at  which  time  our 
ancestors  considered  young  persons  to  be  capable  of  earning 
their  own  subsistence,  and  at  the  same  time  allowed  them  to 
take  the  management  of  themselves  and  of  their  own  property, 
according  to  Grotius  (S),  and  various  antient  writings  that  are 
«dD  extant;    whence  it  appears  to  be  the  present  practice  in 
the  country,    that  bonds  for  payment  of  the   inheritances  of 
children,  under  the  charge  of  the  surviving  father  or  mother,  are 
not  made  out  exactly  payable  at  their  twenty -fifth,  but  at  the 
eighteenth  and  twentieth  years  of  their  age ;  the  children  con- 
tinuing to  remain  under  the  management  of  their  guardians 
mini  their  twenty-fifth  year-of  age.    To  Are  same -effect  ore  A* 
statutes  tif  Rotterdam  of  the  year  1595,  (art.  37.)  relative  to 
pqa]*,  via.  That  •*  whoever  promises  to  maintain  children  ntftfl 
tey  are  twenty-five  years  of  age,  shall  send  off  the  males  at  4he 
eigtaaenth  year  ef  their  age,  -and  the  females  art;  their  sixteenth 
jm."  And,  aeoordiag  to  <he  customs  of  Ae  city  andcoufltry*rf 
Hmden,   art  *&.  k  h  an  old  right,  "that  minors,  having 
attained  the  eighteenth  year  of  age,  become  their  own  masters." 


(*)  4  h  bait**  eneoMt.  tutor,  junct. 
L*.  It  **V«ft.  mm*.  1$.  9f.it  Jut* 

■irtia.1,3.  f**wu    «r.*sM«- 

•oik 


(a)  L.  i.  FT.  de  Mincrib.  pr.  Insist. 

O)  GrodDS,lnleftf.%eoki,c.7*  **• 
©•stoning. 
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Under  minors  are  also  comprehended  all  deaf,  dumb,  mad, 
silly,'  and  frantic  persons,  or  those  who,  in  consequence  of  some 
other  defect,  are  incapable  of  managing  themselves  and  their' 
property  (1),  and  likewise  all  spendthrifts  or  prodigals  to  whom 
the  management  of  their  property  has  been  publicly  prohi- 
bited. (2) 

Minors  are  further  distinguished  into  marriageable  and  on-, 
marriageable,  viz.  beys  under  fourteen,  and  girls  under  twelve, 
years  of  age,  and  they  are  under  the  power  either  of  their, 
parents  or  of  their  guardians,  of  which  we  shall  treat  separately 
in  the  following  chapters. 


CHAP.  XIII. 


Qf  the  Power  of  Parents 

§  1 .  Of  the  Power  of  the  Father, 
and  wherein  it  consists  at 
present. 

2.  How  far  Parents  may  enjoy 

the  Usufruct  of  their  Chil- 
dren's Property.  ' 

3.  Of  the  Adoption  and  Edu* 

cation  of  Children  among 
us. 

4.  The  Father's  Power  ceases, 

and  Children  become  (heir 
own  Masters,  by  Mar- 
riage ; 

5.  Also  by  allowing  them  to  Ime   I 


over  their  Children* 

away  from  them,  and  earn 
their  own  Support. 
§  6.  When  they  become  of  Age* 
'7.  The  Education  qf  Children; 
how  and  by  whom  to  -be 
effected*       *  * 

8.  How  and  by  whom  Founds 

lings  are  to  be  maintained, 

9.  Agreements  and  Statements 

concerning  Children's  Pro- 
perty,   relative    to    their 
Education,  $c.  how  to  be 
carried  into  execution,  and' 
how  far  to  be  understood* 


Of  the  Power  of  §  1.  fHE  great  and  peculiar  power,  which  the  Romans  had 

where**  u'co^  over  Aeir  children,  does  not  agree  with  the  manners  of 

tabu  present,   our  country  (3) ;  so  that,  at  present,  it  consists  in  nothing  else- 

but  that  reverence  which  children,  on  behalf  of  God,  owe  to 
their  parents ;  and  on  the  other  side,  in  that  succour  and  assist- 
ance which' is  due  from  parents  in  managing  and  executing  their 
children's  affairs.    Further,  children  are  still  prohibited  from 


(0  $  3*  4*  In**  de  Curator.  1. 1.   FT. 
de  Cuntor  furioe.^ 

•  (*)  $.3.  Inttit  de  Curator.  1. 6.  FT.  de 
Verb.  obUg.  §  1.  in  fine.  Instit.  quib.  nott 
est  permbe.  fac  tettam.  See  also  Grotius, 


Inleyd.  book  i.  chap.  7  &  1 1.  and  the 
toms  of  Antwerp,  o>  43.  art.  66  8c  90. 

(3)  See  Grotiua,  Inleyd.  lib.  1.  c*  6. 
n.  }•  Godefin  de  Jure  Nonas,  lib.  1.  ci  3- 
wra.  quia  moribus,  Cons.*  Adv.  tom.u. 
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contracting  matrimony  without  their  parents  full  consent;  viz. 
sons  under  twenty-five  years  of  age,  and  daughters  under 
twenty  (1);  and  a  father  is  allowed  moderately  to  punish  his  ' 

child,  if  he  see  cause  for  chastisement  (2).  And,  where  children 
inherit  property  in  their  own  right,  the  management  and  guar- 
dianship of  such  property  belong  to  the  father,  unless  the  person 
bequeathing  the  same  appoint  guardians ;  of  whose  powers  and 
functions  we  shall  treat  at  large  in  a  subsequent  chapter. 

§2.  No  parents,  however,  can  enjoy  the  usufruct  of  their  H°*ftfP*™» 
children's  property,  which  they  obtain  from  others,  (as  was  al-  u2fr2%f  the* 
Wed  by  the  written  laws),  but  they  ought  to  cause  the. same  to  Chadren'8  ?ro" 
increase  for  the  children,  but  with  this  single  exception,  that  it 
may  be  appropriated  to  defray  the  expense  of  their  education ;  for 
which  purpose  the  same  may  be#  disbursed.  For  no  father  is 
obliged  to  maintain  his  child  when  the  latter  is  himself  possessed 
of  the  means  of  support  (3).  Antiently,  this  practice  so  far 
obtained  in  Holland,  that  a  widow,  who  had  young  children, 
usually  continued  in  the  possession  of  the  estate,  miunt«fafng 
them  from  its  produce,  until  the  eldest  son  became  of  age.  .  But 
this  practice  is  no  longer  in  force,  unless  by  last  will  or  agree- 
ment (4),  and  provided  the, children  have  their  free  and  unin- 
cumbered legitimate  portion ;  the  fruits  or  produce  of  which, 
although  so  bequeathed  by  last  will,  may  however  not  be  enjoyed, 
but  the  said  legitimate  portion  ought  always  to  devolve  upon  the 
children  free  and  unincumbered  (5).  On  this  point  a  decision 
vis  given  by  the  Court  of  Holland,  and  confirmed  by  the  High 
Court  on  the  17th  September  1613,  between  Lady  Elizabeth 
van  Arkel,  Lady  of  Waardenburg,  and  Thomas  van  Thjenes, 
Lord  of  Heukdom  and  Castren,  impetrators  in  a  case  of  appeal, 
and  Adrian  de  Noyelles  knight,  Lord  of  Maries,  &c.  defendant. 

$8.  The  adoption  of  children,  which  obtained  among  the  of  the  Adoption 
salients,  does  not  exist  and  is  unknown  among  us;  and  children  ©fclLtoen90 
who  among  us  are  brought  home  and  .educated,  may  lik^  other  tmoat  USa 
persons,  be  constituted  our  heirs,  but  without  our  being  under 
the  necessity  so  to  do.    But  neither  as  children,  nor  as  relations 
by  blood,  can  they  inherit  ab  intestate  (6). 


(i)  See  Politic.  Ordonn.  ait,  3. 

(1)  L.  3.  Cod.  de  Patr.  Potest. 

(3)  Contra.  1.  1.  et  tot.  tit.  Cod.  de 
bonis  maternis,  Ac  tit.  De  bonis  quae  libera. 
Coatoym  van  Antwerp  (Customs  of  Ant- 
werp),^ 36.  art.  5.  Cons.  &  Adv.  vol.  i. 
coos.  146.  and  vol.  ii.  cons.  119.  Grotius, 
Herd.  lib.  1 .  c  9.  n.  9, 10.  Neerl.  Adv.  1 . 

(4)  Groins,  Inleyd.  lib.  *.  tit.  X3.  n.  a. 


(5)  See  Sande,  lib.  4.  tit.  7.   def.  1. 
Gall.  lib.  %.  obs.  144.  n.  1. 

(6)  Vinn.  ad  pr.  Inst,  de  Adopt.  Gro- 
tius, Inleyd.  lib.  1 .  c  6.  in  princip.  Gudelin 
de  Jure  Noviss.  lib.  z.  c.  13.  in  fin.  Chris- 
tin,  vol  iv.  Decis.  185.  n.  4,  j.  Irnbert, 
Enchirid.  in  verb,  filii  adoptie.  Pons, 
Practiq.  des  Cours,  ad  tit.  instil,  de  adopt 
Stokmans,  dec.  69.  adoptioncm  adhue 
practicabilem  cen$ft. 
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The  Father's 
Power  ceases, 
and  Children 


DOMttUt^fff 


By  allowing 
them  to  live 
away  from  them 
and  earn  their 
own  support* 


The  power  of  pa*ent*  «nr  their  children  is  not  petpetnil, 
bat  ceases  and  termfnatea  on  certain  occurrences ;  but,  never- 
theless, children  remain  obliged  to  shew  their  patents  obedience 
twid  reverence  according  to  the  laws  of  nature  and  of  God,  which 
am  recorded  in  the  twentieth  chapter  of  the  book  of  Exodns. 

1Tie  power  of  parents  over  their  children  terminatee, 

$4*.  First,  by  marriage,  by  which  children  no!  only  cease  to 
be  under  Che  power  of  their  parents,  but  even  minora  eo  for 
become  ^  age  and  their  own  masters  (1),  that  a  widow,  not- 
withstanding  ^e  ia  under  the  age  of  twenty-five,  is  among  us 
considered  to  be  of  age,  and  doe*  not  again  &B  under  the  power 
of  her  parents.  (9)  This  is  Hkewise  dearly  expressed  in  the 
statute*  and  orders  relative  to  matrimonial  aflairs  within  Am- 
atardam,  (art.  IS.)  with  which  the  customs  and  statutes  of  *bnost 
aH  the  dries  in  Holland  agree,  as  will  be  hereafter  shewn*  In 
consequence  of  these  regulations,  wkh  respect  to  &e  guardiaft- 
flttpof  hia  highness  WHliam  the  third  Prince  of  Orange,  k  was 
adjndged  by  the  court  of  Holland  on  the  90th  May  1051, 
(itfcose  decision  was  confirmed  by  the  High  Court  on  the  f9th 
h&f  fbllowingX  that  her  royal  highness  hia  mother,  being  a 
widow,  and  baring  obtained  the  right  of  majority,  (notwich* 
standing  she  waa  still  a  minor),  retained  that  right,  and  e*  that 
account  was  entitled  to  have  die  guardianship  of  her  son  then 
being  a  mine*,  as  appears  more  at  large  in  the  work  of  L.  Van 
Aitaema,  Untitled  Be  Herstelde  Leetm($\  and  in  the  observa- 
tions of  Mr.  Jacob  Van  Heems  Kef*,  intkled  the  Aremiitcvf 
H6Ban&.{4) 

$5.  Secondly,  Children  whose  parents  are  no*  dead,  eease  to 
lie  under  their  power  through  a  release  or  removal  (5),  and  that 
not  only  a  clear  and  express  release,  hot  also  through  a  tacit 
toleration;  for  instance,  when  children  separate  themselves 
item  their  parents  with  respect  to  their  habitation  and  liveBhood, 
and  maintain  themselves,  by  wbidh  weans  chldren  obtain  the 
tnaaagement  of  their  own  property,  and  may  appear  »  J*dg&- 
«ttut  for  themselves.  (6) 


■tea 


(i)  See  Grotius,  Inleyd.  lib.  u  c.  6. 
n.  9.  &  c.  10.  n.  3.  Sand.  lib.  a.  tit.  7. 
Defin.  5.  Gudelin,  de  Jur.  Noviss.  lib.  1. 
CIS.  circa. fin.  Christin.  vol. iv.  decis.. 
185.  n.  7.  e"t  ad  Leg.  Mech.  tit.  9.  art.  14* 
n.  7.  Zypse  Notit.  Jur.  Belg.  th.  ad 
Macedon.  Argentr.  ad  Coosuet.  Britann. 
art.  499.  Gomes,  ad  1. 47.  Taurinum. 

(a)  L.i 8.  Cod.  de  Nupt.  TiraqueL  in 
legjb.  coanub.glaes.3.  n.  1  &  a,  Boer,  ad 


Consuetud.  Bitufift.  tit,  1.  J  a.  &  deds. 

1 97»  n.  3. 

(3)  PP-  348. 3^». 

U)  Hollands*  Arcadia,  p.  14k  edit,  of 

1 66a. 

(5)  j  InsdtxiuibLmod.juspttr.  potest.  aoWL 

(6)  Novell.  Leon.  25.  in  fin.  Gocno- 
fired, ad L3.  Cod.  de  Emancip,  Grotius, 
Inlaid.  Kb.  x.  c.  6.  a.  10,  xi.  Christin. 
Tol.k.  dbciB.x86»  a«xn  Cust.  of  Ant- 
werp, th.  43.  art.  73. 
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$  &  Thirdly,   Chfldwn   whose  pirate  awe  not-  itotnwr^  whtathty 
become  their  own  inaeters  as  sow  as  dray  an  above  *e  age  of  be0Qm9cfast* 
twenrr-five(l),  as  will  be  hereafter  shewn.    The  power  and 
gwdeutship  of  fathers  over  their  children  sonsetime*  also  cease*, 
without  the  children  becoming  their  own  matter;  at, 

1.  When  the  fcther  binjself  i»  placed  under  gumtfamhip.  (*) 

3.  The  paternal  power  is  not  regarded  in  the  management  of 
property,  which  cbiUren  obtain  from  ethers  by  inheritance  er  # 
beqnert,  &c  of  which  property  the  cere  and  management  aw* 
left  to  parent*,  but  with  regard  to  which  they  are  considered  hi 
no  other  Ugh t  than  as  guardians.  (9) 

With  respect  to  the  farther  dignity,  employment,  or  offices  ' 
of  children,  .by  which  the  paternal  power  ie  ranch  contracted* 
there  is  but  little  doubt  among  us,  whether  the  power  of  parents 
oser  their  children  ceases  or  not,  where  such  &gahy  or  canoe 
consists  either  m  an  ottte  of  state,  (such  as  burgomaster,  alder- 
men, or  counsellor  of  a  city  or  corporation  of  eftiaens,  or  similar 
higher  office*  in  the  management  of  the  oonntnr),  to  which  only 
persons  who  are  above  their  majority  are  admissible ;  but  if  the 
office  or  dignity  be  an  inferior  one,  it  cannot  dissolve  the  special 
power  of  parents  over  their  children.  (4) 

§7.  To  the  obedience  and  reverence  which  children  owe  their  The  Eduction 
parents,  correspond    the  education   and  mamtenanee  wbidt  howandb^ 
parents  ewe  to  thev  chun^en,  acettrdiiig  tr>  thek  si^  dEZZd1" 

sad  their  circumstance^  and  which  may  legally  be  demanded 
from  them  (5);  unless  the  children  can  maintain  themselves  by 
means  of  any  art  or  handicraft,  or  unless  they  have  stfcccedcd 
to  or  obtained  any  property  from  others,  the  fruits  or  produce 
of  which  may  be  laid  out  for  their  maintenance  (6),  but  not  other* 
eke.  Whei«aa,jiHKmg  us,  tte  father  ha^ 
As  properly  of  the  children,  as  he  formerly  had ;  but  he  ought 
to  be  responsible  for  itin  the  same  manner  as  the  guardums  of 
minors  are,  as  already  stated  (7).  The  education  and  mainte- 
nance of  children  is  a  common  charge,  and  is  to  be  born  both  by 
the  mother  as  well  as  by  the  father  (8),  although  such  children 


(i)  Cbrbtia.  toL  m.  decb.  186,  a.  9. 
Boer,  ad  Couuetud.  Bfcurig.  th.  z<  {a. 
G«Wm.  dt  Jure  Nona.  lib.  r.  c.  X> 

(»)  Gratiot,  Inleyd.  lib.  1.  c  6.  in  fin. 

(3)  Van.  ad  f  nit.  Inttit.  qiub.  mod* 
atr.  potest  solratur. 

U)  V*  Anbaam  de  Rep*,  lib.  1. 

(S)  Tot.  tk.Ff.et  Cod.  dt  ignoeccpd. 
«  ileal  6b.  vd  pmarib. 


(6)  L.5.  §;.  Ff.7.  de 
lib.  Cuatent  of  Antwerp,  tit  $6,  art.  5. 
Com.  a  Advyt.  nut  1.  coo*.  14a*  a 
puts.  cona.  139.  Grau»,la\eya>lib.B. 
put  9.  n.  9. 

8)  See  p.  61.  §  *• 
)  1*.$.  4ju    Ft  da  ipioaiaidi  t* 
•lead.  Kb. 
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aire  born  out  of  wedlock  (1).  But  if  one  of  them  has  no  means 
or  capacity,  the  other  will  be  obliged,  under  such  circumstances, 
solely  to  maintain  the  child;  so  that  natural  children,  whose 
father  is  known,  ought  likewise  to  be  maintained  by  him  (2) : 
however,  in  doubtful  cases,  the  father  must  be  proved ;  and  as 
this  is  sometimes  difficult  to  prove,  and  on  the  side  of  the  father 
cannot  be  fully  proved,  he  therefore  is  considered  as  such,  who 
being  stated  to  be  the  father,  dares  not  deny  upon  oath  that  he 
never  carnally  knew  the  child's  mother,  provided. the  woman 
swears  that  he  is  the  father  of  the  child;  but  if  he  can  declare 
upon  oath  that  he  never  carnally  knew  such  woman,  her  oath  will 
not  be  credited,  although  she  should  make  it  whilst  in  labour.  (5) 

If  there  be  no  Either  and  mother,  or  if  they  be  unable  to  main- 
tain their  children,  the  grandfather  and  grandmother,  on  either 
side,  are  obliged  to  support  them  (4),  in  which  case  a  grandfather 
will  likewise  be  obliged  to  educate  and  maintain  the  child  which 
his  son  has  begotten  on  any  one  out  of  lawful  marriage.  (5) 

As  children  have  a  claim  to  be  maintained  by  their  parents, 
so  they  are  bound  to  maintain  the  latter  when  reduced  to 
poverty.  (6) 

Further,  a  brother  is  obliged  to  maintain  and  educate  his 
brother,  sister,  or  brother-in-law,  either  of  the  whole  or  of  the 
half  blood,  if  they  be  reduced  to  poverty  (7);  and  likewise  his 
natural  brother  (8) ;  but  the  maintenance  of  further  relations  or 
friends  is  not  obligatory,  so  that  an  uncle  is  not  bound  to 
maintain  his  nephew  (9).  Those  who  cannot  maintain  them- 
selves, and  who  have  no  relations  who  are  obliged  or  willing  to 
maintain  them,  are  to  be  maintained  from  the  poor's  funds  of  the 
city  or  place  where  they  reside,  unless  they  be  small  and  young 
orphans ;  for  which  purpose  there  are  in  many  places  peculiar 
hospitals  established,  under  the  denomination  of  Poor  Orphan 
Houses. 


(z)  Cap.  5.  in  fin.  x.  de  eo  qui  duxit  in 

Matrim.  quam  polL  Adulter.  Christm.  ad 

Leg.  Mechlin,  tit.  18.  art.  6.  n.  1.    Surd. 

•  de  Aliment,  tit.  1  •  quest.  14.  n.  4.    Gro- 

tiua,  Inleyd.  lib.  3.  vol.  35.  n.fto. 

(ft)  L.5.  J  z.    Ff.  da  agnoecend.    et 
"aland,  lib. 

(3)  See  Grotiue,  Inleyd.  book  ifi.  c.35. 
at  the  end.  Sande,  lib.  1.  tit.  zcx  def.  ft. 
Christin.  ad  leg.  Mechlin,  tit.  18.  art.  5. 
Customs  of  Antwerp,  tit  45.  art.  9.  Gail, 
fib.  ft.  obs.  97.  Coot.  fr  M*.  of  Dutch 
lawyers,  (Coiu.  en  Admften  van  de  BoU 
kmdu  Xegttgeietrden)  voLi.  0008.301. 
and  toLUL  cons.  156.  Mascard.  de  pro- 
bat,  rol.iL,  coachis.  786,  etitf. 


(4)  L.  5.    Ff.  de  agnosc.  lib. 

(5)  See  Faber,  ad  Cod.  tit.  No  fiKus 
propstre,  def.  3.  Surd  de  Aliment,  tit.  4. 
qusest.  12. 

(6)  L.5.  §  item  rescript.  Ff.  de  lib. 
Agnosc.  Parentibut,  says  Cicero  (Orat. 
de  Respons.  rlarusptc.)  nos  primmn  na« 
tun  conciliat  quoa  non  aiere  netarium  eat. 

(7)  Sande,  lib.  ft.  tit.  8.  def.  ft.  Cons. 
Ac  AAf.  vol.  it.  coot.  70*  o*  5* 

(8)  NoreH.89.tt  Auth.  licet  Cod.de 
naturaEb.  lib. 

(9)  Sonde  Diet,  def  .  ft.  CoM.voa.aw 
com.  178  k  179. 
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J  8.  In  like  manner,  poor  exposed  foundlings*  are  usually  I^wiSf  ^ 
maintained,  among  us,  out  of  the  poor's  fund  of  the  place  where  lings  are  to  be 
they  are  found  (1).  In  the  Roman  Catholic  countries,  as  raaintainc<i- 
France,  Italy,  Brabant,  and  elsewhere,  special  houses  have  been 
instituted  for  foundlings :  and,  in  order  to  prevent  farther  mischief 
and  danger  to  young  and  recently  born  children,  who  are  often 
abandoned,  and  killed,  all  children  who  are  brought  there 
secretly,  and  laid  down  at  a  certain  place  made  for  that  purpose 
outside,  clam  tesiibus,  are  accepted  and  further  maintained ;  but 
recourse  is  not  always  had  to  these  establishments  in  consequence 
of  poverty  (which  seems  to  have  been  the,  original  design  of 
their  institution),  but  they  are  frequently  and  chiefly  resorted  to, 
even  by  persons  of  property,  in  order  to  palliate  and  conceal 
their  lewd  conduct ;  and  in  the  clothes  in  which  such  children  are 
found  wrapped  up,  their  names  are  marked  and  hung  to  their 
necks,  and  likewise  a  penny  from  which  a  piece  is  cut  off,  with 
similar  other  tokens  by  which  such  children  may  be  known  when 
they  grow  up,  and  to  perceive  the  silent  opinion  of  the  mariagers'of 
such  houses  relative  to  the  same :  but,  since  the  reformation  of  re- 
ligion among  us,  these  establishments  for  foundlings  have  been  con- 
sidered both  impolitic  and  immoral,  as  being  a  public  inducement 
to  lewdness,  and  therefore  have  been  abolished  and  condemned. 

Under  the  terms  '  education '  and  '  maintenance '  are  not  only 
intended  meat  and  drink,  but  likewise  clothes,  lodging,  accom- 
modation, correction,  instruction,  and  learning,  both  in  the 
fear  of  God  and  also  in  other  arts  and  trades,  according  to  every 
person's  situation  in  life  and  circumstances.  (%) 

§  9.  Promises  of  education  are  likewise  often  made  by  the  Agreements  and 
survivor  of  two  married  persons  to  orphans,  on  a  division  of  the  salte.meiJ?  «m- 

r  *  9  cerning  Chil- 

estate  by  appraisement,  proof,  or  agreement,  and  the  survivor  is  dren's  Property, 
even  often  directed  by  last  will  and  testament  to  undertake  S*uS«t** 
their  education.     On  a  division  of  the  estate  by  valuation  and  how  to  be  car- 

^  j  c  j  ned  into  execu- 

agreement,  an  express  appraisement  and  proof  are  required  tion>  an<j  how 
according  to  the  orphan  statutes  of  Rhynland,  (art.  32.) ;  but  by  fa^?be  under" 
the  orphan  statutes  of  Leyden,  (art  25),  and  of  Oudewater, 
(art  176.)  the  officers  for  registering  and  taking  care  of  orphans' 
estates  may,  upon  good  faith  in  the  survivor,  make  the  agree- 
ment without  an  inventory  being  produced. 

The  survivor,  whether  father  or  mother,  making  a  statement  of 
the  property  of  their  children  to  such  officer  by  way  of  agreement 


(i)  SeeChrittm.  ad  Leg.  Mechlin,  tit. I  / 
"Ml  Sande,fib.a.tit.&dcf.* 


(a)  D.  1. 5.  non  tantum.  Ff.  de  Agnosc. 
lib.  1.  ult.  Ff.  de  Aliment,  legaf.  &  Li.  Cod. 
de  AleniJ.  lib.  1. 4.  Ubi  pupil  educari. 
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or  otherwise  in  case  of  a  separation,  or  by  last  will,  Sec.  and 
taking  the  charge  upon  themselves,  are  obliged  to-maintain  such 
children  for  the  interest  of  the  property  proved,  how  trifling 
soever  it  may  be;  and  to  preserve  such  property  until  they  come 
of  age,  enter  /ntb  matrimony  or  any  other  sta{e  to  be  approved 
of,  which,  in  making  the  agreement,  is  taken  into  consider*** 
tion  (1),  otherwise  the  interest  or  produce  of  such  property  as 
the  children  may  afterwards  obtain  from  others,  by  last  will  or 
otherwise,  will  be  applicable  to  their  maintenance  and  education* 
unless  it  was  allowed  in  the  bequest,  or  otherwise  contracted, 
when  the  division,  agreement,  or  valuation  took  place  (2),  either 
because  something  more  is  allowed  to  the  parents  when  the 
separation  or  agreement  takes  place,  or  that  the  amount  of  the 
interest  was  much  greater  than  is  required  for  the  maintenance 
of  the  children. 

If  children  be  not  properly  maintained  by  the  parents  or 
others,  they  are  to  be  placed  somewhere  else  upon  advice  of  the 
orphan-registers  (Weesmaslers),  at  the  expense  of  those  who 
took  the  burden  of  the  maintenance  upon  them,  or  were  obliged 
thereto,  and  who,  on  that  account,  will  be  compelled  by  parate 
execution.  (3) 

But  where  the  longest  liver,  whether  father  or  mother,  departs 
this  life  encumbered  with  the  maintenance  of  the  children  before 
their  education  has  been  completed,  it  is  by  no  means  clear  what 
line  of  conduct  is  to  be  followed  under  such  circumstanoe ;  on  this 
subject,  indeed,  there  are  in  some  cities  special  statutes.  Thus, 
at  Leyden,  if  agreement  and  proof  be  made,  with  direction  to 
educate  the  children,  and  the  survivor  afterwards  marry  again 
v  and  depart  this  life,  the  widow  or  widower  of  such  survivor  shall 
be  obliged,  during  the  continuance  of  such  education,  previously 
to  return  out  of  the  common  estate  as  much  as  the  orphan* 
registers  (Weesma$ter$\  according  to  their  discretion,  shall  deem 
expedient,  for  the  purpose  of  contributing  towards  their  mainte- 
nance. (4) 
•  At  Delft,  such  education  ceases  at  the  death  of  the  survivor, 

unless  it  was  otherwise  expressed  by  the  agreement  (5) 


(i)  See  the  Orphan-Statutes  (Xeuren 
van  de  fVees-Kamer)  of  Edam,  Monik- 
kendam,  and  Purmerent,  tit.  4.  art.  a;  of 
Briel,  tit.  4.  art.jp.;  and  of  Alkn}aar,tiJU4, 
art.  %  ic  3. 

(*)  See  the  Orphan-Statutes  of  Amster- 
dam, an.  31. ;  of  Alkmaar,  tit.  4.  art.  4.; 
of  MonikkendaiD,  tit.  4.  art.  4.;  and  of 
Briel,  art.  61. 


(3)  See  the  Orphan-Statutes  (JCpatre* 
ran  de  Wtttkamtr)  of  Leydea,  ait.  54. ; 
of  Alkmar,  tit.  4.  art.  13. ;  aud  of  Amster- 
dam, art.  33. 

(4)  See  the  Orphan-Statutes  of  Leyden, 
art.  38. 

(5)  $••  the  Orato-Sututea  «f  tjat 
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At  Rotterdam,  it  is  required  to  be  specially  expressed  in  the 
sets  and  promises  concerning  the  agreement,  whether  the  main- 
tenance shall  cease  or  not  at  the  death  of  the  person  who  makes 
such  promise.  (1) 

But  the  orphan-statutes  of  Middleburgh  require  that  orphans, 
provided  they  enjoy  their  promised  or  proved  inheritance,  shall 
have  no  further  claim  upon  the  estate  of  the  deceased,  who  had 
pnnised  to  maintain  them  until  such  time  as  they  come  of  age, 
bat  that  the  estate  shall  be  released  from  further  maintenance, 
unless  the  guardians  or  orphan-registers  (Weesmasters)  deem  it 
advisable  to  make  a  different  agreement  (2) 

At  Alkmaar,  the  estate  of  the  survivor  remains  encumbered 
with  the  maintenance  of  the  children,  unless  it  be  otherwise 
agreed,  or  unless  the  heirs  of  the  deceased  or  the  holder  of  the 
estate  be  wilHng  to  allow  the  orphans  such  property,  as  they  might 
have  acquired  independent  of  the  property  proved,  or  at  least  to 
increase  the  statement  or  proof  accordingly,  as  the  Weesuiasters 
or  registers  of  Orphans9  Estates,  direct.  (3) 

At  Antwerp,  it  is  sufficient  if  such  widower  or  widow  satisfy  the 
agreement  so^far  as  it  goes,  and  continue  to  educate  the  children 
for  the  interest  of  the  property  proved,  and  if  they  take  care  of 
the  principal,  or  give  the  pupils  the  property  which  they  might 
have  acquired  Independently  of  such  agreement  (4) 

But  where  there  are  no  special  statutes,  the  general  and  more 
estimable  opinion  of  the  doctors  ought  to  be  followed,  who  say 
that  such  obligation  ceases  entirely  and  becomes  void  of  itself  on 
the  death  of  the  survivor;  whereas,  by  the  death  of  the  survivor 
aO  the  property  of  the  whole  estate  devolves  upon  the  children, 
and  as  the  minor  child  in  such  case  enjoys  also  his  share,  and  is 
in  possession  of  all  the  property  out  of  which  that  child  was 
maintained  by  the  survivor,  so  far  as  concerns  the  property 
dftsinfd,  any  further  promise  is  entirely  personal,  and  involves 
no  other  or  further  obligation ;  as  however  the  power  of  dis- 
charging such  obligation  exists,  (as  it  often  happens  that  the 
surviving  father  or  mother,  without  any  or  very  little  detained 
property,  take  upon  them  the  education  of  the  children),  it  is 
understood  that,  when  the  property  does  not  extend  so  far,  they  • 
do  not  bind  themselves  further  than  they  are  otherwise  obliged, 
which  obligation  of  course  ceases  with  death,  and  does  not  go 


(x)  See  the  Orphan-testates  of  that 
fact,  art.  37. 

(a)  See  the  Orphan-Statutes  of  that 
fvoa,  art»3Q. 


(3)  See  the  Orphan-Statutes  of  A2kmar  , 
tit. 4,  art.  A  ft  3. 

(4)  See  the  Customs  of  Antwerp,  tit.  43  • 
an.  9a.  N 
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over  to  the  heirs  or  other  children ;  but  if  the  longest  liver 
'afterwards  enter  into  a  second  marriage  without  any  ante-nuptial 
contract,  and  consequently  in  community  of  property,  in  which 
xase  the  detained  property  (from  which  the  child  was  to  be 
maintained)  may  happen  to  be  alienated  and  diminished ;  or  if 
the  longest  liver  become  notoriously  insolvent,  whereby  the  said 
foundation  ceases,  and  as  the  children  cannot  obtain  the  pro* 
perty  which  they  otherwise  would  have  acquired  independent  of 
the  property  proved; — in  these  cases,  they  retain  their  right  of 
education,  and  must  be  indemnified  for  it;  such  at  least  is  the 
view  which  I  have  taken  of  this  subject,  with  others ;  and  there- 
fore it  is  adjudged,  that  a  widow  or  widower  of  such  survivor 
(who  has  promised  to  the  children  of  the  former  marriage,  when 
the  property  was  proved  or  by  agreement  beyond  a  certain 
amount),  is  bound  in  law  to  educate  such  child  or  children  until 
be  or  they  come  of  age,  and  to  give  him  or  them  their  respec- 
tive portion  when  they  come  of  age,  after  the  death  of  the 
surviving  father  or  mother :  but  children,  who  are  of  age,  are 
not  bound,  after  the  death  of  father  or  mother,  to  take  upon 
them  the  burden  of  the  education  of  their  minor  brothers  and 
asters,  nor  can  the  minors  with  regard  thereto  enjoy  any 
indemnification;  but  on  the  partition  of  the  property,  such 
child  or  children  ought  to  be  satisfied  each  with  his  lawful 
portion  without  any  distinction.  (1) 

(i)  See  the  Cons.&  Advyi.  vol.  L  com. 46  Jc  17a. 
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CHAP.  XIV. 

Of  Marriage. 

[Grot.  1. 5] 


§  I.  Nature  and  Origin  of  Mar- 
riage. 

2.  One  Wife  only  allowed  to  a 

Man,  and  why. 

3.  What  is  necessary  for  the 

Consummation  of  a  Mar- 
riage. 

4.  Whether  the  Publication  of 

Banns  may  be  shortened, 
and  whether  the  Marriage 
of  a  sick  Person  can  be 
celebrated  before  the  Bed. 

5.  Whether  and  how  a  Person 

residing  abroad  can  be 
married  by  Proxy. 

6.  The  Marriage   of  Minors 

illegal,  without  the  Con- 


sent of  Parents,  or  the 
Survivor  of  them. 

7.  Legal  Causes  of  Refusal  of 

Marriage. 

8.  No  Appeal  against  the  De- 

cisions of  them. 

9.  The  Consent  of  Guardians 

not  necessary. 

10.  Legal  Impediments  to  Mar- 

riage. 

11.  Previous  Promises. 

12.  Consanguinity. 

13.  Affinity. 

14.  Second  and  further  Mar* 

riages;  within  what  Time 
and  under  what  Restric- 
tions allowed. 


ruge. 


THE  power  of  parents  over  their  children  consists  chiefly  in 
refusing  or  allowing  them  to  marry.  In  discussing  this 
subject,  we  propose  to  treat  of  the  nature  of  marriage,  of  the 
parties  who  may  enter  into  this  contract,  and  in  what  manner 
marriages  may  take  place  according  to  the  laws  of  this  country. 

§1.  Marriage  or  matrimony,  by  the  Germans  culled  Eke,  Nature  and 
from  which  our  word  Egt  is  derived,  is  a  social  contract  between  9"8"1  rf  ****" 
man  and  woman,  obliging  them  to  an  inseparable  cohabitation 
daring  life  (1).  From  this  contract  marriage  has  its  origin, 
because  the  education  of  children  could  not  be  properly  attended 
to  if  each  person  did  not  separately  know  his  own,  which  could 
not  take  place  if  a  woman  cohabited  promiscuously  with  different 
men.  Again,  the  stronger  affection  a  man  has  for  the  education 
of  his  children,  the  less  it  is  divided ;  therefore  reason,  and  the 
more  comfortable  existence  of  human  being,  rendered  matrimony 
necessary,  by  which  a  wife  should  inseparably  be  bound  to  her 
husband,  and  a  husband-  to  his  wife.  This  union  is  undoubtedly 
observed  after  the  example  of  Adam  and  Eve,  and  seems  to  be 


(i)  Pr.  Inst,  de  Patr.  Potest.  L  i.   Ff.  dc  Ritu  Nupt. 
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inculcated  in  the  soul  of  men  as  a  command,  so  that  every  one 
knows  his  own  wife,  and  keeps  himself  to  her  alone ;  therefore 
Jesus  Christ  reproved  the  Pharisees  and  Scribes,  as  related  by 
Matthew  (xix.  8 — 6.)   "  Have  you  not  read  that  he,  which 
made  them  at  the  beginning,  made  them  male  and  female:  and 
said,  they  twain  shall  be  one  flesh;"  explaining  the  same  with 
this  emphasis — "  What  therefore  God  hath  joined  together,  let 
not  man  put  asunder;"  whence  follows  the  inseparableness  of 
matrimony.    So  the  said  command  is  noted  down  by  Moses, 
(Gen.  ii.  24.) ;  and  has  been  transmitted  through  Noah,  Japhet, 
Gomar,  and  others,  to  the  present  European  people,  by  whom 
it  is  still  observed. 
One  Wif«  only        §  2.  Therefore  it  is  a  constant  law  among  Christians,  that  a 
Man,  and  Shy.    man  may  ^ave  but  one  wife,  and  a  wife  but  one  husband  in  mar- 
riage at  one  time;   those  who   do  otherwise  are  punished  as 
adulterers  (1).    Although,  in  the  mean  time^  both  before  and 
after  the  age  of  Moses,  a  man  was  permitted  to  have  more  than 
one  wife,  and  God  had  pointed  out  by  the  example  of  Adam 
and  Eve  what  was  good  and  best,  it  does  not  thence  follow  that 
it  was  always  and  uniformly  good,  or  that  it  was  unlawful  to  do 
otherwise.     So  Sarai  endeavoured  to  make  up  for  her  barren- 
ness by  giving  her  handmaid  Hagar  to  Isaac,  and  it  was  good 
in  the  eyes  of  God  (2).     It  also  appears  from  many  examples  in 
the  Old  Testament,  that  polygamy  was  not  always  observed  after 
the  time  of  Moses,  nor  was  it  judged  bad  in  itself,  but  was 
considered  as  an  indifferent  thing,  and  in  antient  times  was  so 
understood  by  many  people.    Thus  Josephus  says  (8),  that  it 
was  an  antient  practice  among  the  Jews,  to  have  many  wives 
at  the  same  time.     Among  the  Athenians,  we  learn  from  the 
example    of  Socrates  and   others,   that  more  than  one  wife 
was  allowed  at  one  time ;  and.  the  same  practice  still  obtains 
among  the  Persians,  Turks,  and  other  oriental  nations,  who 
permit  a  man  to  marry  as  many  wives  as  he  can  maintain ;  and, 
with  them,  the  greatness  of  a  man's  power;  and  state  is  repre- 
sented by  the  multitude  of  wives.   With  regard  to  the  Germans, 
Tacitus  testifies  (4),  that  of  all  the  foreign  nations  with  whom 
the  Romans  had  any  intercourse,  they  only  kept  themselves 
contented  each  with  one  wife ;  the  same  practice  obtained 


\ 


(i)  L.  30.  §  ult.  FT.  ad  1.  Jul.  de  Adult. 
Novell.  134.  c.  to.  See  Sande,  lib.  5.  tit.o. 
*fia.  16.  Meooch.  de  Arbitral-.  Judic. 
caau  430.  no.  1,  a,  et  see.  BelL  Jurid. 
p.  60  7. 


(t)  Oen.xvL  1—5. 

(3)  Am.  Jnd.  book  zvii.  c.  1. }  ft. 

(4)  De  Morib.  Germ. 
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amodg  the  Romans,  and  therefore  it  k  praised  by  them  hi  the 
Germans.  (1) 

The  persons  who  may  enter  into  matrimony  ought  to  be 
jftrtg  mto  above  fourteen  years  of  age,  and  young  women  above 
twelve  Jreato  of  age  (2) ;  but  no  mad,  foolish,  or  senseless 
persons  (i.  6.  idiots)  (3)j  may  marry*  According  to  the  old 
German  laws  and  customs,  it  was  reckoned  shameful  for  a  girl 
to  enter  into  matrimony  before  die  had  completed  the  twentieth  . 
year  of  her  age  (4-).  Whence  it  seems  to  have  proceeded,  that 
a  daughter,  being  reckoned  marriageable  at  her  twentieth  year, 
the  parents  could  not  impede  her  without  lawful  reasons,  which 
they,  before  her  twentieth  year,  may  do  without  assigning  any 
reasons,  as  will  be  shewn  more  at  large  in  §  6.  p.73,  74.  infra.  (5) 

$3.  Antiently,  in  these  countries,  the  requisites  to  the  con-  What  ism 
summation  of  a  marriage  were  very  few,  and  of  little  importance,  coasammgticm 
consisting  almost  solely  in  cohabiting  together,  with  the  know-  <**  Mintage. 
ledge  of  the  nearest  relations  on  both  sides.    On  many  occasions 
this  usage  was  very  dangerous ;  for  it  sometimes  happened,  that 
persons  entered  into   matrimony  contrary   to  their  previous 
promises,  or  with  their  near  relations  by  blood  or  in  affinity,  and 
also  without  the  previous  consent  of  those  who  ought  to  have  been 
apprised  of  such  marriage.     To  prevent  such  abuses,  it  was 
subsequently  introduced,  that  no  marriage  should  be  considered 
as  consummated,  until  after  three  legal  publications  of  the  banns 
either  in  the  churches,  or  before  the  court  of  justice,  (pursuant  to 
die  rqle  and  order  enacted  thereupon  by  the  political  ordinance), 
such  marriage  has  been  duly  confirmed ;  which  agrees  likewise 
with  the  divine  laws  (6).     And  so  rigorous  is  our  law  on  this 
subject,  that  if  the  least  thing  be  wanting  thereto,  the  trans* 
action  itself  amounts  to  no  marriage  (7).     And  again,  a  mar- 
riage so  consummated  ought  to  have  its  full  force,  although  ho 
actual  cohabitation  had  followed  thereupon ;  as  it  was  deter- 
mined in  the  case  of  the  new-married  couple  who  were  both 
drowned  in  their  return  home.  (8) 


(i)  See  Grotius,  de  Jure  belli,  lib.  a. 
«-5.  n.9. 


8)  $  1.  Inst,  de  Nupt. 
)Quot 


_„  Juorum  nullum  animi  est  judicium, 
4-5-  H. t*IL  Jar. 
m  (4)  Csmr.  lib.  vL  de  Mar.  Germ.  Ta- 
<*>■»  nt  supra. 

(i)  See  Polit.  Ordin.  art.  3.  See  also 
the  statutes  of  Zealand  of  the  year  1496, 
ca.  art.  aj. 

(6)  C«f .  4.  Extr.  de  clandettio.  spousal. 


cap.  cum  in  toe.  %y»  Extr.  eod.  cap. 
alitert  3.  quest.  5.  Censtantin.  Harfneno* 
pulus,  lib.  4.  Epitom.  tit.  4. 

(7)  See  Political  Ordinance,  art.  3.  Arg. 
$  ult.  Instit.de  nupt. junct.  1.  non  dubium, 
c.5.  Cod.  de  legib.  et  1.  relegatorum,  7. 
$  4.  Ff.  de  interdict,  et  relegat.  Sande, 
lib.  %,  tic.  x.  def.  1. 

(8)  See  Neostad.  de  pact  ante  nupt. 
obs.  15,  16, 17.  Coren,  Cons.  %6.  0.64. 
Groenw.  ad  IS.  C.  de  latest* 
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The  following  particulars  are  requisite  to  constitute  a  legal 

marriage  among  us ;  viz.  All  persons  desirous  of  marrying  are 

obliged  to  appear  before  the  court  of  justice,  or  the  ministers  of 

the  church  of  their  place  of  abode,  where  they  have  had  their 

fixed  domicile  for  the  last  year  and  day;  and  to  apply  there  for 

three  Sundays  or  market-days,  when  publications  of  the  banns 

are  to  be  made  in  the  church,  or  the  court-house,  or  other  places 

where  the  court  of  justice  is  held ;  and  every  one  who  may  have 

any  impediment  to  propose,  may  and  ought  to  do  it  in  the 

mean  time,  on  pain  of  being  otherwise  deprived  of  that  right. 

The  legal  impediments  to  marriage  are,  previous  promises  or 

too  near  relationship,    which   will-  be    treated  at    length  in 

§§10—13,  pp.  78—8 1 .  infra. 

I^ikriontf         $ *"  ^  k»  however,  questionable  whether  any  person  can  in 

Banns  may  be     any  wise  be  excused  from  these  necessary  observances  in  a  case  of 

whether  the"      necessity  which  admits  of  no  delay ;  for  instance,  whether  any 

Marriage  cf  a      person  who  is  dangerously  ill,  or  one  who  is  obliged  suddenly 

be  celebrated      to  go  abroad,  should  make  application  that  the  three  proclama- 

before  the  Bed.    tions  of  banns  may  be  made  on  one  day  and  at  one  time  by  three 

successive  performances,  or  that  any  person  lying  sick  in  bed 
may  be  married  before  his  bed  by  a  clergyman  ?    It  is  under- 
stood that  the  three  proclamations  of  the  marriage  banns  were 
only  to  preserve  the  right  of  a  third  person,  and  that  the  marry- 
ing in  church  is  but  an  external  ceremony  of  a  public  confirma- 
tion, introduced  likewise  for  better  security,  and  that  we  can 
and  may  deviate  therefrom,  for  legal  reasons ;  provided  that  a 
third  person  preserves  his  right  so  far  as  concerns  the  three 
proclamations  of  banns,  if  any  person  has  any  right-;  and  there- 
fore it  takes  place  by  consent  of  government,  upon  previous 
cognizance  of  the  case  (1) ;  but  the  greatest  difficulty  is,  in  case 
the  necessity  should  be  so  urgent  that  there  is  not  sufficient  time 
to  apply  to  government,  and  obtain  leave.     In  similar  cases, 
some  are  of  opinion  that  it  may  be  granted  by  the  daily  judge  § 
because  all  the  necessity  of  observing  the  law  is  excused,  espe- 
cially if  it  so  happens  that  life,    honour,  or  dignity  depends 
thereon,  as  is  maintained,  in  conformity  with  the  general  opinion 
of  the  Doctors,  by  Jerome  Caevallus  (2) ;  and  it  agrees  also  with 
the  institution  of  the  Council  of  Trent (3),  in  these  words; 
previously  to  the  consummation  of  the  marriage  three  procla- 
mations ought  to  be  made  in  church,  in  order  that,  if  there  be 

(i)  DJ>.adl.ji.  Ff.de  legib.  Gail,    I        (a)  Hieronymi  CmlL  Specul.  Cam- 
lib.  I.  obs,  14*  n.  6.  I    muo.  opin.  qua*. 906.  n. 53, 54. 

I       (3)  &***-  *4-  c.  1. 
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any  impediment,  it  may  the  more  easily  be  seen;  unless  the 
ordinary  judge  deems  it  proper  to  remit  the  said  banns,  which 
therefore  is  recommended  to  his  good  precaution :  and  it  is  not 
certain  whether  it  can  likewise  be  made  applicable  at  present  to 
the  Protestants ;  because  the  said  remission  and  excuse  of  the 
law  through  the  punishment  against  transgressors  thereof,  (con- 
tained in  the  3d  art.  of  the  political  ordinance),  are  attached  to 
the  highest  power,  and  are  made  a  case  wherein  the  daily  judge 
cannot  act. 

§  5.  Further,  the  doctors  assert,  that  any  person  being  abroad  Whether  and 
may  be  married,  by  virtue  of  letters  and  power  of  attorney,  midfogatowd 
without  his  being  present  himself  (1);  which  opinion  also  agrees  P*^  *•  ****** 
with  the  ecclesiastical  laws  (2) ;  and  Groenewegen  (3)  testifies  that 
it  is  observed  with  us  also;  and  in  my  time  a  person  who  was  in 
India,  was  thus  married  by  another  in  the  church  here  with  a 
certain  daughter,  by  virtue  of  a  power  of  attorney  empowering 
him  to  marry  and  receive  her  in  the  name  of  the  constituent. 

§6.  Again,  no  banns  are  allowed  to  minors,  young  men  The  Marriage 
under  twenty-five,  and  daughters  under  twenty  years  of  age,  jJSJjJJ^'cSl! 
before  the  free  consent  of  the  parents,  or  the  survivor  of  either  tent  of  Parent^ 
of  them,  has  clearly  appeared,  (see  the  political  ordinance  art.  S.) ;  *iwr  ^  thy^ 
which  consent,  according  to  the  written  laws,  is  the  substance 
of  the  marriage ;  so  that  marriages  entered  into  without  consent 
ofparetits  are  of  themselves  of  no  effect.  (4) 

Reason,  indeed,  also  teaches  that  parents  who  have,  thus  far 
brought  up  their  children,  may  merely  have  the  honour  of  con- 
senting to  the  marriage  of  such  children  from  whom  they  expect 
their  heirs  (5) ;  especially  in  the  case  of  minors,  whose  judgement  * 
is  too  weak,  and  subject  to  many  snares  and  seductions  (6). 
This  is  especially  necessary  with  respect  to  girls,  who,  on 
account  of  their  fickle  weakness,  cannot  be  allowed  to  deprive 
themselves  of  the  wise  advice  of  their  parents  (7),  as  they  are 
mostly  found  to  be  acting  against  their  own  interest  (8) ;  so  that 
with  the  Romans  it  was  the  duty  of  the  father  to  marry  his 
daughter,  and  to  look  out  a  fit  consort  for  her. 


(i)  Ex.  L  5,  6.  L.  34.  de  Ritu  Nupt. 
Duaren.  de  Nape  c.  2. 

(9)  L.  final,  de  procurat.  in  6  Gloss,  in 
caj*.  cum  societas,  27,  quxst.  2. 

(3)  Tract.de  legib.  abrogat.  edd.  L5. 
deRicumipc 

(4)  Seethe  Political  Ordinance,  art.  13. 
L34.  Ff.  de  Rim  Nupt.  1.  Paulus.  11; 
de  Rata  hoaunum.  L  7.  1. 12.  Cod.  de 
Nope  i  unicB.  §  1.  verac  Oportet.  Cod. 
de  Raptu.  Vug.     Schneidewm  ad  tit.  de 


Nupt.  part  2.  requis.  4.  Tholoeen.  Syntag. 
Jur.  lib.  9.  c.  3.  n.  9, 10.  20.  Sande,  lib.2. 
tit.  1 .  defin.  4. 

(5)  L.  12.  $  3.   Ff.  de  cape.  &  postlira. 
rev. 

(6)  Theophil.  ad  pr.  Inat.  de  Nupt  1. 1. 
Ff.  de  Minorib. 

(7)  L.  1. 1. 2.  FC  ad  Senat.  Veflejan. 

(8)  L.  4.  Cod.  de  Sponsalib. 

(9)  L.  19.   Ff.  de  Ritu.  Nupt.  1.  fin. 
Cod.  de  dot.  Proraisskn. 
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And  therefore  a  distinction  is  made  by  some  doctors  between 
the  father  and  mother,  as  if  the  consent  of  the  mother  was 
merely  required  for  the  sake  of  chastity  (1) ;  but  this  is  contra- 
dicted by  others*  who,  where  there  is  no  father,  deem  the 
consent  of  the  mother  so  necessary,  that,  in  case  it  is  wanting, 
a  marriage  would  be  declared  unlawful  (2).  And  so  it  is  likewise 
understood  with  us,  in  conformity  to  the  words  of  die  political 
ordinance,  (art  3.)  "  The  consent  of  the  parents,  or  the  Survivor 
of  them  /'  but  this  consent  of  parents  is  also  understood  to  take 
place '  tacitly,  and  per  ratihabitionem,  if  parents  wilfully  and 
knowingly  hate  suffered  the  banns  of  the  children  to  be  pub- 
lished, and  allowed  the  marriage  to  be  consummated,  without 
saying  any  thing  against  it  or  impeding  it  (3) ;  and  so  it  waa 
likewise  understood  in  Friesland,  according  to  Sande(4);  so 
that  a  marriage,  consummated  secretly  without  the  knowledge 
of  the  parents,  cannot  exist,  and  may  by  them  be  annulled,  and 
be  declared  to  amount  to  no  marriage,  as  it  was  frequently 
adjudged  in  my  time.  (5) 

But  if  the  persons  were  of  age,  namely,  the  young  men 
twenty-five,  and  the  women  twenty  (who  antiently  were  judged 
to  be  marriageable  at  twenty  (6),  in  such  case,  likewise,  the 
consent  of  parents,  or  of  the  survivor  of  them,  is  required ;  but  the 
parents  are  then  compelled  either  to  consent  to  the  application, 
or  to  allege  good  and  lawful  reasons  for  their  refusal;  for  this 
purpose,  in  such  a  case,  they  are  summoned  to  appear  before 
the  consistory  or  the  government,  in  order  to  allege  their 
reasons ;  und  if  they  do  not  appear  there,  their  silence  is  consi- 
dered as  a  consent;  or  if  their  reasons  be  not  found  good  and 
lawful,  no  regard  is  taken  thereof  and  the  publication^  of 
banns  is  granted  notwithstanding ;  and  if  no  objection  be  made 
thereto  by  any  person  within  the  said  time,  or  if  those  who 
oppose  be  wanting  in  their  right,  die  petitioners  may  be  mar- 
ried lawfully  and  publicly  in  the  church  or  before  the  court  of 
justice.  (7) 

§  7.  The  causes  for  which  parents  may  impede  the  progress 
of  the  marriage  of  children  who  are  of  age,  are  left  to  the  die- 


(i)  Masuer.  de  Nupt.  p.  331.  Menoch. 
1.  a.  Presumpt.  4.  Covarruvius  de  Matri- 
monii), Pan  a.  §  8. 

(a)  Per.  I. 18.  St  Lao.  Cod. de  Nupt. 
Cujac.  3.  Obtenr.  c  5.  Donell.  lib.  3. 
Comment,  c.  ao. 

(3)  Per.  1.  j.  Cod.  de  Nupt.  Pecc.  de 
Testam.  Conjug.  lib.  x.  c.  5.  Cujac  lib.  16. 
Obtenr.  cap.  ult. 


(4)  Lib.  a.  tic  z.  dettn.  a. 

(5)  See  Sande,  lib.  a.  tit.  1.  defin.  4. 

(6)  According  to  the  atatutea  of  the 
country  of  Zealand,  of  the  year  1496, 
chap.  a.  art.  15. 

(7)  See  Polit.  On),  ait.  3.  and  Gretius, 
Inleyd.  lib.  x.  cj.  vera.  Nameatr/k  da*. 
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cretion  of  the  judge ;  and,  in  these  cases,  the  following  dream* 
stances  are  especially  regarded;  viz. 

1.  Too  great  disparity  of  rank,  parentage,  and  fortune ;  by 
which  the  family  of  the  person  marrying  would  be  disgraced  or 
degraded,  and  the  young  man  be  unable  to  bear  the  charges  of 
the  marriage.  Disparity  of  fortune  is  not  otherwise  so  mueh 
regarded,  because  every  one  is  at  liberty  to  endeavour  to  derive 
benefit  by  a  good  marriage;  and  property,  in  a  strict  sense, 
does  not  amount  to  the  substance  of  a  marriage,  but  is  only 
accidental  and  contingent  (1) 

2.  If  the  future  consort  be  accused  of  any  crime,  or  leads  ft 
dishonest  life.  (2) 

S.  Difference  of  religion ;  as,  between  members  of  the  Re- 
formed religion  and  the  adherents  of  the  Pope;  yet  some  are  of 
opinion,  that  since  we  neither  persecute  the  latter,  nor  suffer 
them  to  persecute  others,  this  is  a  question  that  needs  not  be  so 
narrowly  investigated.  (S) 

4.  That  the  daughter  has  been  misled  and  deceived,  against 
the  exhortation  of  the  parents. 

5.  That  an  implacable  enmity  exists  between  the  parents,  and 
that  further  evil  may  be  expected,  &c. 

In  which  cases  the  judge  ought  chiefly  to  regard  the  just 
complaints  of  the  parents,  and  so  much  is  confided  to  him,  that 
by  resolution  of  the  States  of  Holland  it  was  understood,  "  that 
in  matrimonial  matters,  wherein  the  declaration  of  the  magis- 
trate agrees  with  the  declaration  of  the  parents,  or  the  survivor 
of  them,  no  reformation,  appeal,  provocation,  or  any  provisions 
shall  be  granted  against  the  same."  Conformable  to  this 
resolution  was  the  decision  in  the  case  of  Miss  Agatha  Welhouk 
against  Geraldo  Welhouk,  her  hither,  residing  at  Delft.  In 
this  case,  the  plaintiff  had  been  prevailed  upon  and  misled  by 
the  minister  Arnoldus  Bornius,  of  Delft,  to  give  him  her  affec- 
tions, under  pretence  of  instructing  her  in  the  catechism  and 
exercises  of  the  church,  while  she  was  yet  a  minor,  and  in  which 
affections  she  refractorily  persisted,  notwithstanding  her  parents 
eflbrts  to  the  contrary,  and  the  repugnancy  manifested  by  them* 
The  magistrates  of  the  city  of  Delft,  therefore,  dismissed  her 
demand  to  many  the  said  Arnold  Bornius  against  her  said 
lather's  consent,  by  decree  of  the  10th  December  1661 ;  against 


(i)  L.  I*.  $  i.  Ff.  dc  Spomtalib.  1.  II. 
L 18.  Cod.  de  Nuptiis  &  Covarrar.  dc 
Nation,  pm*.  c.3.  $7.  11.3. 

(»)  L.SKX  Cod.  de  Adatt.  L  41.  L  43. 


in  pr.  &  $  seq.     Ff.  de  Ritu  Nupt.  1. 3. 
Ft  Si  quia  a  par*  manumisf. 

(3)  Utr.  Cam.  %  D.  c.  133.  See  abo 
Hear.  Brouwer.  de  Jura  Coonubior.  lib.  a. 
c.  04.11. 17. 
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this  decree  "she  appealed  to  the  court  of  Holland ;  and  the  case, 
having  been  carried  in  the  high  court,  the  following  edict  followed 
thereupon  of  the  States  of  Holland,  of  the  27th  September  1663 ; 
viz. 

$  8.  "  By  renovation  and  ampliation  of  the  preceding  resolu- 
tion, it  was  found  good,  ordained,  and  enacted  by  form  of  an 
eternal  edict ;  that  in  future,  if  any  dispute  arise  between  a  child 
or  children  on  the  one  side,  and  the  parents,  or  the  survivor  of 
them,  on  the  other  side,  in  matrimonial  matters,  such  differences 
and  matters  should  be  decided,  with  regard  to  the  nobility  and 
the  officers 'of  the  court,  by  the  said  court  itself;  and  with 
regard  to  all  others  who  are  under  the  jurisdiction  of  the  court, 
in  die  closed  or  walled  cities  of  the  country,  including  the 
Hague,  by  the  law-college  or  the  court  of  such  cities,  the  full 
and  complete  number  (as  far  as  is  possible),  and  not  less  than 
two  third  parts  of  the  meeting,  being  present ;  with  the  excep- 
tion of  the  city  of  Delft,  where  it  shall  take  place  before  aldermen; 
provided  also,  that,  as  far  as  is  possible,  the  full  and  complete 
number,  and  not  less  than  two  third  parts  of  the  aldermen,  be 
present;  and  that  those  of  our  courts,  laws,  and  justices,  as  well 
as  the  aforesaid  aldermen,  shall,  on  hearing  the  parties,  and 
upon  proper  cognizance  of  the  case,  decide  in  a  summary  way 
and  de piano,  as  they  shall  deem  it  expedient;  and  whenever 
their  disposition  or  declaration  agrees  with  the  approbations  and 
assertions  of  the  parents,  or  the  survivor  of  them,  then  the  said 
disposition  and  declaration  made  by  the  said  court,  by  the  law- 
college,  or  aldermen,  shall  fully  take  effect,  unless  an  appeal, 
reformation  and  provocation,  revision,  or  other  provisions  of 
justice  be  granted  against  the  same.  Provided,  however,  that  the 
above  shall  not  extend  to  any  other  than  the  aforesaid  places, 
magistrates,  or  judges  in  the  aforesaid  country."  (1) 

J  9.  According  to  Grotius  (2),  the  consent  of  guardians  is  not 
necessary  for  the  consummation  of  marriage  of  their  wards ;  pro- 
vided it  be  not  of  the  management  of  guardians  or  relations 
whether^  the  daughter  marries  or  not  (3).  The  same  great  writer 
says,  among  other  points,  that  such  statutes  as  prohibit  a  daugh- 


(x)  The  above  subjects  are  treated  with 
more  prolixity  by  Basil.  Moner.  de  matri- 
monio,  c.  2.  n.  10.  Menoch.  Consil.  69. 
CorarruY.  pan  2.  de  Matrimonio,  c.3.  §  7. 
Cyprae.  de  Spotualib.  c.  13.  35.  Alber. 
Gentil.  de  Nupt.  lib.  3.  c.4.  Henric. 
Brouwer.  tract,  de  Jure  Connubior.  lib.  2. 
c.  24.  n.  it.  &  acq. 


(2)  Arg.  1.8.  Cod.  de  Nupt:  Grotius, 
Inleyd.  lib.  i.J  c  8.  verie  't  Huwelyk 
(Marriage). 

(3)  L.20.  de  Ritu  Nupt.  d.  L  8.  Cod. 
de  Nupt.  Quod  latius  tractat  Georgius 
Thotosan.  Syntagm.  Jur.  Civil,  lib.  9  c.  3- 
n.  13.  ft  Schneidewin  ad  tit.  Inst,  de  Nup- 
titty  pari  2.  requisitio  4.  n.  40.  et  ad  tic* 
de  Actionibus,  $  omnium,  n.  49, 50. 
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ter  or  young  man  from  marrying  without  the  coriseftt  of  their 
guardians  or  other  relations,  cannot  exist,  because  they  would 
militate  against  the  freedom  of  marriage  (1 ) ;  but  that  such  con- 
sent is  only  required  for  the  sake  of  chastity.  And  it  is  to  be 
observed,  that  although  a  marriage  may  take  place  among  us, 
at  present,  without  the  consent  of  guardians,  yet  those  who 
enter  into  matrimony  with  minors  against  the  will  of  their  guar- 
dians, cannot  enjoy  of  their  property  by  contracts,  last  wills,  or 
otherwise.  (2) 

But  some  are  of  opinion  that  as  the  proclamation  of  the 
Emperor  Charles  V.  became  entirely  obsolete  in  other  respects 
on  account  of  its  severity,  therefore  it  ought  not  to  take  effect 
in  this  respect  also,  so  far  as  relates  to  the  penalty :  and  it  is 
understood  that  consent  has  been  tacitly  given  if  the  banns  were 
published  in  the  church  without  any  impediment;  because  at 
the  time  of  the  proclamation  of  the  Emperor  Charles  V.  those 
orders  were  already  given,  and  children  could  then  marry 
without  the  knowledge  of  their  nearest  relations  or  guardians. 
But  such  provisions  having  been  made,  such  marriage,  by  the 
Political  Ordinance,  cannot  take  place  without  their  knowledge ; 
and  if  they  mean  to  offer  any  reasons,  they  can  impede  it ;  so  it 
follows  thence,  that  the  penalty  ceases  therewith  of  itself.  (3) 

Therefore  the  law  of  the  country,  by  which  a  community  of 
property  is  introduced,  so  far  as  it  may  be  prejudicial  to  minors, 
has  likewise  no  place  with  regard  to  such  persons  (4) ;  but  it  is 
to  be  taken  in  a  very  narrow  sense,  that  if  the  guardians,  before 
the  third  publication  of  the  banns,  have  not  alleged  good  and 
lawful  reasons  for  their  refusal,  it  is  to  be  considered  as  a  tacit 
consent  (5);  besides,  in  Zealand,  and  in  some  cities  of  Holland 
(where  certain  peculiar  orders  have  been  made  with,  regard  to 
matrimonial  affairs),  minors  are  not  only  obliged  to  exhibit  the 
consent  of  their  parents,  or  the  survivor  of  them,  but  also,  if 
they  have  no  parents,  from  their  guardians  or  nearest  rela- 
tions. (6) 

The  preceding  statements  concerning  the  consent  of  parents 
to  the  marriage  of  their  children,  do  not  apply  to  a  second 


(i)  Per  DD.  in  L  Titia.  134.  Ff.  dc 
Verb.  Obligat. 

(1)  See  the  Proclamation  of  the  Empe- 
ror Charles  V.  of  the  4th  Oct.  1540, 
art.  17.  Political  Ordinance,  art.  13.  in  As. 
See  Saode,  lib.  4.  tit.  4.  def.  5.  Chriatin. 
ad  leg.  Mechlin,  tit.  16.  art.  z.  n.  9.  Cus- 
toms of  Antwerp,  tit.  43.  n.  93. 

(3)  See  Pectins  de  testam.  conjug. 
ft.  1.  cj.  Sande,  lib.  9.  tit.  Z.  defin.  3, 


(4)  Grotius,  Inleyd.  lib.  1.  c.  8.  n.  a. 

(j)  Sande,  lib.  2.  tit.  1.  defin.  %.  in 
verbis  succedit.  Pecciua  de  testam.  con* 
jug.  lib.  z.  c.5. 

(6)  See  the  Political  Ordinance  cf 
Zealand,  art.8.;  and  the  Provisional  Orders 
made  relative  to  matrimonial  matters  within 
Leyden,  art.  3. 
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marriage ;  although  the  marriage  of  widows,  being  minora  (who 
are  deprived  of  assistance  and  left  to  themselves),  without  consent 
of  the  father,  seems  not  to  be  permitted  by  the  written  laws  (1) ; 
so  it  was  adjudged  in  Friesland,  according  to  §ande  (2) ;  which, 
pursuant  to  the  conclusion  of  the  ecclesiastical  law,  is  under- 
stood to  take  place  for  the  sake  of  modesty  only,  without  neces- 
sity (3);  which  agrees  likewise  with  the  words  of  die  Political  Ordi- 
nance (art.  S.),  where  it  is  only  spoken  of  young  men  and  young 
daughters,  which  words  cannot  be  otherwise  interpreted  and 
made  applicable  but  to  the  first  marriage ;  and  so  it  was  expressly 
explained  in  the  statutes  of  Amsterdam  (4) ;  to  which  we  may  add, 
that  with  us  the  marriage  always  makes  a  person  his  own  guar- 
dian and  master,  without  subjecting  widows  and  widowers  (being 
minors)  again  to  the  power  of  their  parents,  as  we  have  shewn 
in  the  preceding  and  following  chapters ;  in  which  the  power  of 
parents  over  their  children,  and  of  guardians  over  their  wards, 
are  treated  at  considerable  length. 

$  10.  Among  the  legal  causes  which  can  impede  the  consum- 
mation of  a  marriage,  these  are  the  principal ;  namely,  previous 
promises,  or  too  near  relationship. 

§  11.  If  any  person  have  bound  himself  to  more  than  one 
person  by  marriage  promises,  the  first  must  take  effect  and  the 
others  be  considered  void (5) ;  for  a  man  may  have  but  one  wife, 
and  a  wife  but  one  husband,  at  one  and  the  same  time  (6) ;  the 
second,  however,  preserves  his  or  her  right  to  indemnification  to 
such  an  amount  as  he  might  have  been  prejudiced  by  such  mar- 
riage, because  the  promises  so  previously  made  could  not  be 
fulfilled. 

§  12.  With  regard  to  consanguinity  or  relationship,  blind 
nature  and  instinct  teach  us  that  the  nearer  the  relationship 
the  greater  the  affection  is ;  and,  therefore,  from  the  beginning 
it  was  not  deemed  either  wrong  or  not  to  be  permitted,  but 
necessary,  that  brothers  and  sisters  should  be  united  in  marriage, 
wherein  the  children  of  Adam  have  undoubtedly  continued  to 
live  frojn  the  beginning,  as  well  as  the  descendants  of  Noah 
after  the  flood. 

After  the  confusion  of  tongues  at  Babel  this  practice  was 
carried  among  all  nations,  by  whom  it  was  observed  for  a  long 


(t)  L.  18.  Cod.  de  Nupt.  N 

(a)  Lib.  a.  tit.  x.  def.  3. 

(3}  Secundum  Gloss.  Bsrtol.  k  Salicet. 
add.  1.  iS.  Covarr.  de  Sponssl.  pais  a.  c.3. 
§  8.  n.  4.  &  Gloss,  in  cap.  suffidat.  a.  caus. 
47.  quaest.  a.  a  ult.  et  ibi.  Gloat,  caus.  3a. 
qtuest.  2* 


(4)  See  the  Instruction  of  Matrimonial 
Matters  of  that  place  (Instruct*  wamig 
Huwdyze-saken  gUaar%  art.  13* 

iS)  Arg.  1 29.    Ff.  de  Reg.  Jv. 
6)  L.x8.  Cod. ad  leg.  JuLde Adult. 
La.   Cod.de  incest.  Nnpu    FdibCMia. 
art  14, 15,  &  aeq. 
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timet  and  it  still  obtain*  among  tome  barbarians.    Among  the 
Athenians,  JEmilius  Frobu*  (1)  has  related,  that  Cimon  nuurried 
Elpinezen,  bis  fall  sister,  not  so  much  from  the  ardour  of  his 
affection  for  her,  but  because  it  was  the  custom  of  the  country. 
Historians  have  also  recorded  the  same  usage  of  the  antient 
Egyptian*  and  Persians,  who  not  only  intermarried  with  bro- 
thers and  sisters,  but  also  with  parents  and  children  (2) ;  and 
Julius  CflBsar  (9),  speaking  of  the  Britons*  who  were  of  the 
German  origin  and  confederacy,  says,  "  they  had  among  them 
ten  or  twelve  wives  in  common,  and  even  more,  brothers  with 
sisters,  and  parents  with  children ;"  and  therefore  the  reasons 
assigned  by  those  who  are  skilled  in  the  scriptures,  (viz.  that  the 
prohibition  of  marriage  between  too  near  relations  ought  to 
consist  in  an  innate  aversion  and  too  narrow  obligation  and 
shame  between  the  one  and  the  other,  which  would  be  dimi- 
nished and  removed  by  marriage;  for  a  man  would  not  be  able 
to  shew  so  much  respect  to  his  mother  as  he  owes  her,  if  he  had 
her  for  hjs  wife ;  and  that  it  is  also  improper  and  would  be  con- 
trary to  nature,  that  brothers  and  sisters  should  discover  their 
shame  to  each  other),  together  with  other  far-fetched  reasons, 
which  are  discussed  at  length  by  Orotius  (4),  are  rather  insuffi- 
dentas  they  only  have  a  peculiar  emphasis  upon  the  ascending 
and  descending  line ;  and  with  respect  to  farther  relations,  one 
would  be  able  easily  to  refute  them,  if  political  and  secular 
wise  reasons  were  not  added  thereto;  viz.  that  in  proportion  as 
population  increased,  it  was  discovered  that  in  consequence  of 
such  unions,  some  generations  became  too  powerful  and  began 
to  exalt  themselves  above  others  who  were  not  so  strong,  and  to 
role  over  them.    Hence  originated  wars;  and  in  many,  who 
amid  not  bear  each  other  amongst  them  on  account  of  the 
greatness  of  their  generation,  it  burst  out  so  violently,  that  the 
destruction  of  the  human  race. was  apprehended.     In  conse- 
quence thereof,  and  for  the  better  existence  of  the  same,  the 
civil  law  enacted,  that  the  more  divisions  of  generations  there 
were,  the  closer  and  more  certain  the  communion  would  be 
among  them;  and  therefore,  in  conformity  with  the  law  of 
Moses  (6),  it  is  established  among  almost  every  people,  as  a 
general  law  of  nations,  that  marriages  within  certain  degrees  of 
relationship  are  bad  and  injurious. 


(i)  In  Ciroooe. 

(i)  Vide  Cyrill.  cootn  Jul  imp.  lib.  6. 
Ladan.  dialog,  de  Sacrifices  Strab.  fib.  to. 
fc  Craaaib.  Theodoret.  ant.  o.  de  legi- 
k*i  Diaj.  Ltert.  in  Procem. 


(3)  De  Bell.  Gall.  lib. 5. 

(4)  " 


De  Jure  Belli  et  Pads,  lib.  a.  c.  J. 
n.  13,13.  ' 

(5)  Ler.xriii.  7.  Numb,  xxxvi.  11. 
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Pursuant  to  this  law,  all  ascending  and  descending  relations 
ad  infinitum,  are  considered  as  being  too  near  to  allow  any  of 
them  to  intermarry  (1);  but  in  collateral  relations,  the  excep- 
tion extends  only  to  the  fourth  degree;  so  that  the. marriage 
between  a  sister's  and  brother's  children,  (who  are  related  to 
each  other  in  the  fourth  degree),  is  not  prohibited,  either 
by  the  divine  or  by  any  secular  laws;  although,  according 
to  the  canon  law  (which  are  observed  by  the  adherents  of  the 
Pope  in  this  country),  no  marriage  may  take  place  among 
them. 

,  §  IS.  This  prohibition,  likewise,  extends  to  relations  by  affi- 
nity, that  is,  between  those  who  are  related  to  each  other  in  the 
ascending  and  descending  line  ad  infinitum,  or  in  the  collateral 
line  by  affinity  related  in  the  third  degree.  (2)  Thus  it  prohibits 
a  marriage  between  me  and  my  wife's  relations,  and  between 
my  wife  and  my  relations  mutually,  but  not  between  my 
relations  and  my  wife's  relations,  or  my  wife's  relations  and  my 
relations,  who  are  related  to  each  other  neither  by  blood  nor 
affinity;  so  that  the  wife  and  husband  are  the  beginning  and 
ground,  of  affinity,  as  we  have  already  shewn.  (3) 

Grotius  (4)  has  carefully  enumerated  who  those  persons  really 
are  between  whom  no  marriage  can  take  place,  either  on  account 
of  relationship  or  of  affinity,  for  the  purpose  of  affording  infor- 
mation to  those  who  cannot  well  reckon  the  degrees,  whereof 
we  shall  mention  a  few  of  the  most  doubtful  cases. 

The  question  having  occurred,  whether  any  person  may  be 
allowed  to  marry  his  previously  deceased  wife's  sister's  daughter, 
or  her  previously  deceased  husband's  brother's  son,  it  was  under- 
stood on  the  27th  April  1580,  by  the  states  of  Holland,  upon 
the  petition  of  Dirk  Janz  Stierman,  that  he  may  marry  his 
wife's  sister's  daughter;  but  upon  second  consideration,  that  the 
same  obligation  exists  between  such  persons  as  between  parents 
and  children,  it  was  judged,  that  such  marriage  was  contrary 
to  the  political  ordinance,  to  the  divine  laws,  and  also  to 
common  chastity;  and  therefore  it  was  refused  on  the  7th  April 
1584  to  Gerbrand  Borre2,  residing  at  \**orburg,  and  on  the 
26th  February  1609  to  Gillis  Van  Flory,  procurator  general, 
upon  advice  of  the  high  court;  and,  subsequently,  itwascon- 


(i)  See  Political  Ordinance,  art.  5. 
Polit.  Ord'tn.  of  Zealand,  art.  13.  $  1.  &  %. 
Instic.  de  Nupt. 

(a)  $  6.  Instk.  de  Nupt.  Politic.  Ordi- 
nance, art.  8.;  of  Zealand,  art.  16. 


(3)  See  chap.  viii.  $  8.  p.39— 41.  supra. 

(4)  Inleyd.  lib.  1.   c.  5.  vers.  Onder 
Bloed»ver  wanten. 
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stantly  refused,    particularly    to   Claas    Cornelisz   Nieuwland, 
burgomaster  at  the  Hague,  notwithstanding  the  banns  had  been 
twice  published  in  the  year  1626  between  him  and  his  deceased 
wife's  sister's  daughter,  with  the  consent  of  the  Prince  of  Orange. 
The  third  publication  of  the  banns,  however,  was  prevented, 
and  he  was  prohiipted  from  marrying  her,  although  he  had  no 
children  by  his  wife ;  and  thereupon  it  was  resolved  by  the  States 
General  that  similar  marriages  should  not  be  allowed  in  future ; 
and  so  it  was  subsequently  refused  to  Nicholas  Ley,  residing  at 
Amsterdam,  in  the  year  1627 ;  and  in  the  year  1636,  to  Wiltem 
EngelszVisser,  residing  at  Bergen  op  Z6om(l).  Finally,  in  order 
to  remove  all  further  doubts  on  this  subject,  it  was  declared  by  the 
States  of  Holland  on  the  24th  May  1664,  that  marriages  with 
a  person's  deceased  wife's  brother's  or  sister's  daughter  (notwith- 
standing they  are  not  particularly  forbidden  in  the  18th  and  fol- 
lowing article  of  the  Political  Ordinance)  are  to  be  considered  as 
unpermitted  and  void.  Whence  it  follows,  that  all  other  degrees 
of  affinity,  not  expressed  in  the  Political  Ordinance,  and  which 
are  not  prohibited  by  any  other  explanations,  are  to  be  con- 
sidered as  permitted.  Upon  similar  grounds  I  have  lately  decided 
that  the  marriage  with  a  deceased  wife's  aunt  must  be  considered 
as  permitted. 

In  the  Political  Ordinance  mention  is  made  only  of  the  .first 
sort  of  affinity  (that  is,  those  who  are  related  in  the  ascending  and 
descending  lines) ;  but  no  notice  is  taken  of  the  second  kind  of 
affinity,  as  it  is  denominated  by  some,  by  which  any  one, 
although  in  the  same  degree  of  affinity,  is  however  not  so  nearly 
related  to  me ;  as  my  step-father's  and  step-son's  widows  are  in 
die  ascending  and  descending  lines,  and  as  my  wife's  brother's 
widow ;  and  in  the  collateral  line,  my  wife*s  uncle's  or  brother's 
widow  respectively,  are  in  the  collateral  line.  The  question, 
therefore,  is,  whether  marriages,  in  the  second  sort  of  affinity, 
are  prohibited  among  us?  Although  by  the  canon  laws  (2)  all 
such  marriages  seem  to  be  free,  however  as  it  is  said  in  the 
civil  law  (3),  that  no  one  may  marry  his  step- son's  widow,  so  it 
is  understood  .  that  in  the  ascending  and  descending  line  of 
affinity  such  marriages  are  prohibited ;  but  not  when  the  affinity 
comes  from  the  collateral  line.  So  that  it  is  understood  that  I 
may  marry  with  my  wife's  brother's  widow,  and  likewise  her 


(i)  Concerning  this  case,  see  an  opinion 
rfdw  Profeaon  of  Theology  in  the  Uni- 
*«wy  of  Leyden,  of  the  23d  Sept.  1638, 
■  Com.  fc  Advysen,  vol.  Sii.  com.  3*3. 


(2)  Per  tit.  in  Decret.  Gregoivde  con- 
sang,  et  affinit. 

(3)  L.  15.  Ff.  de  Rku  Nupt. 
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further  Mar- 
riages, within 
what  Time  and 
under  what 
Restrictions 
allowed. 


uncle's  widow ;  although,  in  point  of  chastity,  it  appears  some- 
what contradictory,  especially  if  there  be  children  on  both  sides>(  1 ) 

Among  the  further  prohibited  degrees  which  do  not  much 
militate  against  chastity,  as  often  occurs  among  those  related  by 
affinity,  dispensation  is  sometimes  granted.  (2) 

How  and  in  what  manner  the  degrees  in  the  relationship 
ought  to  be  reckoned,  and  what  serves  to  render  them  lighter, 
we  have  already  pointed  out  in  the  eighth  chapter. 

Antiendy  no  marriage  could  take  place  between  guardians 
and  orphans,  governors  and  subjects;  but  since,  in  the  con- 
summation of  marriage  such  necessary  observances  have  been 
introduced,  that  all  deception  is  thereby  understood'to  be  ex* 
eluded;  so  no  prohibition  lies  against  the  marriage  of  guardians 
with  their  wards,  or  of  governors  with  their  subjects.  (S) 

§  14.  According  to  our  laWs  a  man  may  have  only  one  wife 
and  a  woman  only  one  husband,  at  one  and  the  same  time,  as 
already  stated.  But  second  and  following  marriages,  subse- 
quently contracted,  are  neither  prohibited  by  laws  nor  in  daily 
practice  (4) ;  except  that  a  widow,  in  order  to  avoid  confusion 
of  blood,  ought  to  wait  six  months  after  the  death  of  her  first 
husband,  unless  she  be  delivered  of  the  child  of  which  she 
might  be  pregnant  (5) ;  so  that  a  woman  is  allowed  to  marry 
within  one  year  after  the  death  of  her  husband,  against  the 
written  laws,  without  subjecting  herself  to  infamy  or  disgrace, 
as  whs  understood  bv  the  Court  of  Holland,  in  the  case  of 
Mrs.  Anna  van  Charu,  plaintiff  in  reconvention  against  Mr.  Otto 
van  Arkkel,  in  the  year  1586 ;  and  it  agrees  with  the  ecclesias- 
tical laws  (6) ;  as  was  determined  by  Antonius  Faber  (7).  But 
the  penalties  in  the  written  laws  against  a  widow,  introduced  for 
the  benefit  of  children  of  the  former  marriage,  are  still  in  fiill 
use  (8):    And  according  to    the    authorities  cited  below  (8), 


(i)  See  Con*.  &  Adv.  voLii.  com.  156. 
and  vol.  in.  cons.  107.  et  seq. 

(a)  See  Grotius,  Inleyd.  1. 1.  c.5.  n.17. 
Coren,  cons.zi.  n.  27*  »8.  in  nods. 

(3)  Zypae,  Not. Jur.  Belg.  tit.  dt  Spousal, 
in  pr.  Gudel.  de  Jur.  Novtss.  lib.  1.  cap.  9.  in 
6ne.  Montan  de  Tutelis.  c.  3 1 .  Argent,  ad 
Consuetud.  BHtann.  art.  35.  not.  1.  n.4. 

(4)  Tot.  tit.  Cod.  de.Secund.  Nupdis. 

(5)  See  Instruction  of  Matrimonial 
Matters  (Instructie  van  Huwelyxe-taken) 
of  Leyden,  art.  14. ;  of  Delft,  art.  9. ;  of 
Amsterdam,  art.  14. 

(6)  Cap.  penult.  &  ante  penult.  Extr. 
de  Secund.  Nupt.  Covamiv.  de  Sponsalib. 
pars  z.  c.3.  J  9.  a.  7.  Zanch.de  Matrim. 


lib.  7.  disput.  87.  n.  33.  et  seq.     Pecc.  de 
Testam.  Conjug.  lib.  1.  c.  la.  vers.  Utrum. 

(7)  Ad  Cod.  lib.  J.  tit.  5.  def.  1.  and 
Coren,  cons.  XI. 

(8)  See  the  Resolution  of  the  Court  of 
Holland,  upon  the  revisal  of  the  suit  of  the 
said  Mrs.  Anna  van  Charu  against  Mr.Otto 
van  Arkkel,  taken  on  the  34th  Feb.  1586. 
See  also  1.  3.  I.  6.  Cod.  de  Secund* 
Nupt.  Sande,  lib.  a.  tit.  3.  def.  I.  oc  seq. 
Christin.  vol.  i.  decis.  223.  %yi,  n.  ai, 
4a.  336.  vol.  Hi.  decis.  131.  n.9.  Gode- 
lin,  de  Jur.  Noviss.  lib.  z.  c.  11.  fine. 
Zypae.  Notit.  Jur.  Belg.  de  Secund.  Nupt. 
Coren.  cons.  11.  n.  zi.  Cons.  &  Advys. 
vol.i.  cons.  47.  vers,  ten  Iaatsten. 
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because  the  husbands  or  wives  (to  please  their  second  husbands 
or  wives)  are  often  urged  on  and  do  not  hesitate  to  prejudice 
the  children  of  the  first  marriage*  and  often  prejudice  them  in 
their  rights,  it  was  introduced  into  these  countries  also,  for  the 
benefit  of  children,  that  any  person  marrying  with  a  widow  or 
widower,  having  children  of  the  former  marriage*  may  not  enjoy 
more  by  last  will,  contracts,  donations  mortis  causd\  or  other- 
wise, in  the  second  marriage,  than  die  smallest  portion  of  a 
child  {1);  provided  however  that  the  community  of  property 
introduced  by  the  common  law  of  the  country  be  not  thereby 
hindered,  as  will  be  shewn  at  length  in  the  subsequent  part  of 
thif  work. 


e.a  ar  , : ::  i  t  gr   ? 


CHAP.  XV. 
Of  Divorce. 


§  1.  Divorce,  token  granted  ;  and 
of  what  Effect  it  is. 

2.  The  giving  of  a  BUI  of  Di- 

vorce, whether  and  by  whom 
customary,  and  for  what 
Causes. 

3.  Never  admitted  as  a  Practice 

among  us,  except  in  case  of 


Separation  from  Bed  and 
Board* 

4.  The  Case  of  the  Lady  Jacoba. 

5.  Divorce  on  account  of  Impo- 

tency. 

6.  Of  the  Education  of  Children 

in  case  of  Separation. 


§  1.  MARRIAGE  is  to  last  during  the  lifetime  of  the  parties;  Dim*,  whem 
and  no  divorce  is  allowed,  but  by  the  death  of  one  of  wC^^itlj. 
the  parties,  or  on  account  of  preceding  adultery  (2),  if  prayed 
for  by  the  party  injured ;  in  which  case,  likewise,  the  injured 
party  may  many  another  during  die  lifetime  of  the  adulterous 
person (3);  this  is  often  inserted  in  the  verdict.  So  it  was 
decided  by  the  court  of  Holland  in  a  suit  between  Guilliam  de 
Gordyn,  plaintiff,  against  Anne  Van  Hohenlo,  defendant ;  by 
which  the  husband  was  allowed  to  marry  another ;  and  in  the 
case  of  Janneken  Lexyes,  impetrator  in  a  case  of  divorce  against 


(i)  L.  6.  Cod.  de  tecund.  NupC. 

(i)  §  i.  line,  de  patr.  potest.  1.  i.  Ff. 
de  Rita  Napt.  Matth.  ibc.  9. '  1. 8.  cum 
Auk.  seq.  Cod.  de  Repud. 

0)  See  Politic.  Ordinance,  art.  18.  of 

0  2 


Zealand,  art.  33. '  Ritterthua.  de  Differ. 
Jur.  Civ.  &  Canon,  lib.  a.  c.  8, 9.  Ben 
dedivort*  Church  Ordinance  of  Genera, 
art.  145, 146. 
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Nicolas  Egger,  defendant,  whereby  the  wife  was  allowed  to 
many  another;  decided  on  the  3d  July  1617.  But  the  adulte- 
rous person  may  not  marry  again  with  another,  according  to 
the  canon  laws(l);  but  amongst  us  such  persons  are  also 
allowed  to  marry  again,  if  the  injured  party  marry  another,  and 
on  that  account  all  hopes  of  reconciliation  are  removed*  (2) 

We  say,  upon  the  prayer  of  the  party  injured,  because  the 
divorce  is  not  actually  grounded  upon  the  adultery,  and  is  not 
as  it  were  a  penalty;  but  because  it  can  only  be  effected  at  the 
request  of  the  party  injured,  but  not  without  the  will  of  the  said 
party;  from  which  right,  after  he  becomes  entitled  thereto,  he 
may  deviate,  and  forgive  the  adulterer  his  crime;  and  it  is  like* 
wise  tacitly  understood  to  take  place,  if  a  husband  had  carnal 
knowledge  of  his  wife  subsequently  to  his  becoming  privy  to  her 
adultery,  which,  in  such  case,  is  considered  as  a  tacit  forgive- 
ness ;  so  that,  if  he  afterwards  prays  on  that  account  for  divorce, 
his  prayer  will  not  be  heard.  (3) 
The  giving  of  a  §2.  According  to  the  civil  law  of  Moses  1 4),  a  man  who 
whether  a^T^  married  a  woman  in  whom  he  found  no  pleasure,  because  he 
whomcustc-  discovered  something  dishonest  in  her,  could  before  ten  wit- 
whtt  Ctanet.  nesses  give  her  a  bill  of  divorce,  and  therewith  cause  her  to  depart 
from  his  house;  frhich  bill  was  not  allowed  to  women.  (5) 
This  practice,  Among  the  Romans,  was  judged  unlawful  at  the 
beginning,  according  to  the  institution  of  Romulus,  without  any 
adultery,  and  continued  to  be  observed  until  it  was  also  under* 
stood  to  be  applicable  to  incapacity  to  propagate  (6).  Of  such 
divorces  Spurius  Corbulus,  otherwise  called  Servilius  Corbilius 
Ruga,  set  the  first  example,  according  to  Valerius  Maximus  (7) 
and  Aulus  Gellius  (8) ;  until  at  length  bilk  of  divorce  and  separa- 
tions were  allowed  by  the  emperor  Domitian,  on  account  of  dis- 
agreements, which  were  subsequently  extended  to  many  other 
cases  (9),  the  abuse  of  which  amongst  the  Romans  (who  likewise 
allowed  them  to  women)  became  so  great,  that  women  began  to 
use  them  as  a  privilege  for  their  inconstancy.    Alluding  to  this 


(i)  Cap.  Uteris.  1 2.  extr.  De  pnesumpt. 
et  Canon,  quaedam  cum  fratre,  l%  quest. 
7.  Can.  Siquis  viduam.  Can.  qui  dormierit. 
Can.  concubuisti  caua.  &  quaest.  ead. 

(a)  See  Beaa,  tract,  de  divort.  per 
adult.  Ritterahus.  de  differ.  Jur.  Civil,  fc 
Canonici,  lib.  a.  c.  9.  in  fin.  Cons.  &  Adv. 
vol.i.  cons.  307.  vol.  iii.  0008.73.  Groenew. 
ad  1. 8.  de  repudiis. 

(3)  L.  13-  $  xo.  1. 40.  Ff.  1.  a.  Cod. 
ad  leg.  JiuVde  Adulter.  Groenew.  ad  L  a. 


C.  ad  leg.  Jul.  de  Adult.  Sande,  lib,  a. 
tit*  6*  def.  1  • 

(4)  DeuLxxiv. 

Is)  See  Grotius,  annotat.  ad  Deuter. 
xxiv. 

(6)  L.  zo.  Junct.  auth.  aeq.  Cod,de  re- 
pud.  L  39.  §  x.  Ff.  de  Jure  dot. 

(7)  Lib.  a.  ch.  x. 
?8)  Lib.  4.  ch.  3.  &  lib.  17.  cult. 
(9)  Tot.  tit.  Ff.  et  Cod  de  Divort.  fc 

Repud. 


t 
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drcamstance,  the  poet  Juvenal  thus  disdainfully  expresses  him- 
self; 

Sic  crescit  numerus ;  sic  fiunt  octo  mariti 

Quinque  per  autumnos.  (1) 

And  likewise  Seneca  (2)  complains  of  the  corruption  of  morals, 
namely,  that  some  women  began  to  compute  the  years,  not  ac- 
cording to  the  number  of  consuls,  but  according  to  the  number 
of  their  divorced  husbands,  which  number  was  limited  by  the 
emperors  Diocletian  and  Maximian  (3),  but  was  subsequently 
extended  much  farther  by  the  emperor  Justinian.  (4) 

§3.  All  the  causes  for  which  divorce  was  allowed  by  the  Never  admitted 
written  laws    (besides  death    and  adultery),     were    antiently  ^ogj^cept 
unknown  among  us  (5);    and  they  are  still  unknown,   except  »ncaseo£Scpa- 
only  when  ill  treatment  on  the  part  of  the  husband  or  wife,  and  Board, 
renders  cohabitation  insupportable,  so  that  ill  consequences  are 
to  be  apprehended  therefrom.     In  this  case,  separation  from  bed 
and  board  and  cohabitation  is  allowed,  though  the  matrimonial 
contract  remains  inviolate,  and  under  constant  hopes  of  recon- 
ciliation, according  to  the  institution  of  the  canon  laws,  which 
in  this  instance  are  in  force  among  us.  (6) 

$4.  Conformably  to  this  rule  was  the  determination  and  The  Case  of 
decree  of  the  court  of  Rome,  in  the  year  1426,  in  the  case  of  theU^  Jacoba- 
Duke  John,  Duke  of  Brabant,  and  the  Lady  Jacoba,  the  only 
daughter  of  Duke  William  Van  Beyrens,  the  twenty-fifth 
Countess  of  Holland,  namely,  that  she  was  wrongly  and  unlaw- 
ftJJj  divorced  from  the  said  Duke  John,  her  husband,  (on 
dissolution  of  marriage  with  whom,  she  had  in  the  mean  time 
married  Humphrey  Duke  of  Gloucester,  brother  of  Henry  V. 
King  of  England) ;  and  that  she  was  to  return  to  her  uncle 
Amadeus  Duke  of  Savoy,  who  was  to  have  the  custody  of  her 
until  she  should  be  again  reconciled  to  her  said  divorced  hus- 
band. (7) 

But  if  either  of  the  consorts  wilfully  abandons  the  other  for 
a  long  time,  without  any  cause,  and  without  any  intention  of 


(i)  Sat.  6.  v.  228. 
u  Tbna  grows  the  number:  she  eight 
hmbandstak.es, 
Id  autumns  fire." 
(*)  Da  beaesc.  lib.  3.  c.  16. 

(3)  L.S.  Cod.  de  Repud. 

(4)  NWeD.  140.  Dion.  Cassius,  Hist. 
&■&.  c.  54.  Brian,  ad  leg.  Jul.  de  Adult. 
Tract  sagol  verb.  Dnrortia  8eptem. 

(J)  See  Groove,  lnleyd.  book  z.  c.  j. 
vcne  Votjens  Chnstus    reananing  (ac- 


G3 


cording  to    the  exhortation   of  Christ). 
Neostad.  de  pact,  antenupt.  obs.  7, 8. 

(6)  Cap.  litteras  in  fin.  extr.  de  restitut. 
Spoliator,  ft  Cap.  ex  traasmtssa.  cod.  cap.i. 
Ut  lite  non  contestata.  See  also  Grotius, 
d.  loco.  Neostad.  d.  obs.  8.  in  not.  Sande, 
lib.  2.  tit.  def.  i. 

(7)  See  a  more  copious  account  of  this 
case,  by  Petrus  Scriverius,  under  the  said 
lady  Jacoba,  page  (mihi)  392.  J.  van 
Heemskerks,  Bat.  Arcad.  p.  507.  ft  acq. 
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returning,  a  divorce  is  likewise  allowed  on  that  account  (1) ;  and 
so  it  has  been  decided  by  the  court  of  Amsterdam,  where  such 
occurrences  easily  take  place;  and,  most  recently,  on  the  29th 
June  1650,  in  the  case  of  Mathys  Van  Gerven  and  Arnolda 
Van  Eyk,  in  which,  for  a  similar  cause,  a  divorce  was  not  only 
granted,  but  the  party  abandoned  was  even  allowed  to  marry 
with  another  (2).  And  at  Leyden,  in  the  year  1644,  in  a  case 
of  divorce  between  Maria  Dammen,  plaintiff,  and  Freuri  Beuri- 
cant,  defendant,  who  ran  away  from  a  convent,  and  pretending 
to  be  of  the  Reformed  Religion,  married  her,  and  during  the 
marriage  returned  to  the  convent;  which  marriage  was  dis- 
solved, according  to  the  advice  of  several  professors  of  theology 
at  Leyden,  and  she  was  allowed  to  marry  another;  and  so 
lately,  on  the  2d  October  1662,  by  a  decree  of  the  aldermen  of 
Leyden  in  a  suit  between  Jan  Kneliszoon  Van  Oudshoorn, 
plaintiff,  and  Katherine  Scfiaak,  who  went  away  from  him ;  in 
*which  marriage,  after  the  third  and  fourth  legal  description  and 
summons  had  been  issued,  without  receiving  any  answer  or 
vindication,  a  malicious  desertion  was  declared  to  have  taken 
place ;  and  he  was  released  from  the  matrimonial  tie,  and  was 
allowed  to  marry  with  another.  This  decree,  on  account  of  the 
manner  of  proceedings  held  therein,  is  worthy  of  being  carefully 
inspected.  And  in  a  similar  case,  sentence  was  likewise  pro- 
nounced by  the  court  of  Holland,  on  the  26th  February  1658, 
between  Andries  Doys  and  Catherine  Del  Beek.  (S) 

If  a  person  depart  from  the  country  without  any  intelligence 
being  received  of  him  for  some  years,  it  is  the  opinion  of  some 
jurists,  that  his  wife  may  petition  to  marry  another  (4),  and 
that  such  petition  may  be  granted ;  but  this  is  to  be  understood 
only  in  case  of  malicious  desertion ;  for,  if  any  war  intervene,  or 
any  voyage  be  commenced,  how  many  years  soever  may  elapse 
without  the  wife  having  any  intelligence  of  her  husband,  she 
must  remain  satisfied  until  she  obtains  certain  intelligence;  but 
this  rule  is  not  very  narrowly  observed  (5) :  and  if  many  years 
elapse  without  any  intelligence,  the  husband  is  considered  as 
dead,  or  a  malicious  deserter ;  and  so  it  was  understood  by  the 


( i)  See  Beaa  de  divert,  per  desert.  Ames, 
de  cask,  conacientue,  lib.  5.  c.38.  n.6,7. 
Zanchea.  de  opcrib.  Dei,  lib.  4.  c.  1. 
the*,  j. 

(*)  See  Pecc.  de  teatam.  conjug.  c.  4. 
Beaa  de  divert,  per  deiert 

(3)  See  Hemic.  Brouwer.  de  Jure 
Conmibier.  lib.  a.  c.  18.  n.  u,  the  local 


law  of  Overyesel,  part  a.  tic  1.  art.  18. 
which  likewise  appears  in  the  Church  ordi- 
nance of  Geneva,  which  is  continually 
observed  in  France. 

(4)  Arg.  L  6.  I.  7.     Cod.  de  repod. 
junct.  Novell.  21.  c.  14. 

(5)  I«  pen.  Ff.  deSpoMalib.  aut.hodie. 
Cod.  de  repud. 


Ch.15.] 


Of  Divorce. 


87 


court  of  Holland  in  the  year  1645 ;  the  decision  and  proceedings 
thereof  are  inserted  in  the  Papegay.  (1) 
§5.  Further,  if  a  marriage  was  accidentally  contracted  with  a  Divorce  on 

i         -^i  ,ii  •  i»        •  i  i      tcoount  of  Im- 

person,  who  either  naturally,  or  m  consequence  of  an  incurable  potency, 
defect,  is  found  incapable  of  procreation,  such  marriage,  on  the 
petition  of  the  injured  party,  would  be  declared  to  be  of  no 
force,  and  even  to  be  lawfully  dissolved,  and  the  injured  party 
would  be  allowed  to  enter  into  a  lawful  marriage  with 
another  (2),  as  was  understood  by  the  court  of  Holland,  by  its 
sentence  of  the  24th  April  1592,  in  a  suit  between  Mrs.  Maria 
Van  Bekesteyn  and  Dirk  Van  Hoye  (5) ;  and  a  similar  decree 
was  given  in  a  suit  between  Adriaantje  Adriaans,  plaintiff,  and 
Jacob  Harmensz,  defendant,  on  the  17th  March  1617* 

§6.  The  matrimonial  tie  being  dissolved  during  the  lifetime  OftheEduca- 
of  the  parties,  the  children  must  be  brought  up  and  educated  m  ^  0f  Sepa- 
by  both  parties  equally,  according  to  their  ability  and  the  extent  ntio11* 
of  the  estate,  without  distinction ;  and  so  it  was  understood  by 
the  court  of  Holland,  December  13th,  1664,  in  contradictorio 
judicio.  (4) 

But  in  whose  house,  and  under  whose  care  the  children  are  in 
such  case  to  remain,  is  a  questionable  point,  which  is  trusted  to 
the  discretion  of  the  judge ;  who,  according  to  circumstances, 
allows  the  boys  either  to  remain  with  their  father,  and  the  girls 
with  their  mother,  or  otherwise ;  that  is  to  say,  all  of  them, 
without  distinction,  either  with  the  father  or  with  the  mother  (5) ; 
but  the  mother,  ceteris  paribus,  and  if  there  be  no  reason  to  the 
contrary,  would  be  the  nearest,  if  she  wishes  it ;  and  so  it  is 
understood,  even  in  other  cases,  as  in  the  education  and  main- 
tenance of  natural  or  illegitimate  children,  as  was  understood  in 
France  (6),  in  Brabant,  and  other  adjacent  places  (7)*  and 
likewise  in  Friezland.  (8) 


to  P*«  sv  , 

(2)  Arg.  1.  xo.  cum  auth.  seq.  Cod.  de 
repad.  1. 39.  J  i.  Pf.  de  Jure  Dot.  Chris- 
tin. toL  i.  decis.  338.  Sc  vol.  v.  deds.  192. 

(3)  This  sentence  is  given,  Peter  Bor's 
Mtderlandse  Historie,  (History  of  the 
Netherlands)  book  29.  torn.  4.  p.  15.  and 
the  proceedings  thereof  are  inserted,  under 
unknown  names,  in  the  Papegay,  p.  57. 
ttseq. 

(4)  Cap.  quoin  haberet.  j.  extr.  de  eo 
qui  duiit  in  matrim.  quam  poll,  adult. 
Grotius,  Inleyd.  lib.  3.  part  35.  n.  ao. 
Christin.  ad  Ug.  Mechlin,  tit.  18.  an.  6. 
Swed.  de  Aliment,  tit.  1.  quaest.  14.  n,  4. 


(5)  Per  Gloss,  in  L.  Uajc  Cod.  de 
divortio  facto.  Menoch.  de  Arbitr.  judic. 
cas.  168. 

(6)  A.  Robertus,  lib.  1.  rer.  Judicatar. 
c.9. 

(7)  Christin.  ad  Leg.  MechL  tit.  18. 

ait.  0. 

(8)  According  to  Joan,  van  den  Sande, 
lib.  a.  tit.  8.  def.  1.  See  A.  Peres,  ad  tit. 
Cod.  ubi  pupill.  educari.  deb.  in  fin.  May- 
nard,  lib.  6.  dec.  50.  Anton  Faber  ad  Cod. 
eod.  tit.  Ordonantie  van  de  Weeskamer, 
tot.  Atkmar  en  Edam  (Ordinance  of  the 
Orphan's  Register  of  Alkraar  and  Edam) 
tit.  4.  art.  5.  7.    Coren.  Consil.  5  &  1 7. 
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CHAP.  XVI. 
Of  Guardianship  and  Guardians. 


Guardianship 
defined. 


Different  Kinds 
of  Guardians. 


[Grot.  I. 

§  1.  Guardianship  defined. 

2.  Different  kinds  of  Guardian- 

ship. 

3.  Of  Guardians  by  Will. 

4.  Legal  Guardians,  how  and 

by  whom  appointed. 

5.  In   what  Cases  Guardian* 

may  give  up  their  Office. 

6.  Of  the  Powers  and  Duties 

of  Guardians. 

1.  Penalty  on  Guardians  con- 
cealing Property. 

8.  How  far  the  Proceedings  of 
Guardians  shall  enure  to 
the  Benefit  or  Prejudice 
of  their  Wards.— In  what 


7.  et  seqJ] 

Cases  moveable  Properly 
may  be  sold  by  them. 
9.  In  what  Cases  immoveable 
Property  may  or  may  not 
be  sold. 
10,11.0/  the  Termination  of 
Guardianship,  by  Wards 
coming  of  Age,  or  other- 
wise. 

12.  On  the  Termination  of  his 
Guardianship,  in.  what 
Cases  the  Guardian  is 
bound  to  make  good  all 
Losses. 

13.  Of  the  giving  up  of  the  Pro* 
petty  by  Guardians,  on 
Minors  coming  of  Age. 


$  1.  QUARDIANSHIP  is  the  legal  management  over  any 
one's  person,  who,  on  account  of  minority  or  incapa- 
city, is  unable  to  protect  himself  (1).  Guardians,  tutors,  or 
providers,  are  the  managers  and  inspectors  of  orphans;  that  is, 
of  all  parentis*  fatherless,  or  motherless  children,  who  are 
under  twenty-five  years  of  age,  whether  males  or  females  (2). 

§  2.  Guardians  are  appointed  to  superintend  minors,  either 
by  last  will,  or. by  the  lawful  government (3).  Guardianship, 
therefore,  is  divided  into  testamentary,  that  is,  such  as  is  con- 
stituted by  last  trill,  and  legal. 

Guardians  torn  or  guardians  by  blood,  who  formerly  had  the 
power  of  guardianship  of  themselves,  are  not  at  present  ad- 
mitted, unless  they  are  empowered  by  government  upon  infor- 
mation taken  and  previous  enquiry  made  (4) ;  except  only  in  the 


(i)  Inst.  lib.  i.  tit.  13.  de Tutel.  §  i. 

(a)  Cost.  Antwerp,  c  43.  art.  66. 
Christin.  voLiii.  decis.  148.  n.  14.  et  ad 
Leg.  Mechl.  tit.  19.  art.  %?.  Montan.  de 
Tutel.  c.  37.  n.  86.  Andr.  Gail.  lib.  9. 
obs.  96.  n.  1.  Grotius,  Inleyd.  Kb.  1.  part  7. 
n.  1.  Vinn.  ad  pr.  inst.  quib.  mod.  tutel. 
fiititur.  Et  ad  pr.  Inst,  de  curator. 


(3)  Zypae  **<*•  Jur«  Belg.  de  tutorib.  in 
verbis  tuteb. 

(4)  Neostadt.  sopr.  cur.  decis.  59. 
circa  fin.  Christin.  ad  Leg.  Mechl.  tit.  19. 
art.  3.  n.  10.  et  vol.  Hi*  decis.  147.  n.  4, 5. 
Rebuff,  ad  constit.  reg.  de  seateat.  pro? is, 
art.  3.  Gloss,  a.  n.  3. 
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territory  of  Voornland,  where  the  surviving  father  or  mother 
continues  to  be  guardian  in  preference  to  others,  and  if  there  be 
neither  father  nor  mother,  the  eldest  and  nearest  male  relation 
by  the  father's  side,  and  so  from  the  eldest  to  the  nearest  (the 
nearest  by  the  father's  side  being  always  preferred  to  any  by  the 
mother's  side),  provided  security  be  given.  And  in  case  of  in- 
capacity or  inability  in  giving  security,  and  securing  the  orphan, 
die  nearest  following  after  him  is  constituted  guardian ;  and  so 
on,  until  a  fit  person  be  found,  according  to  the  74th  article  of 
the  proclamation  confirmed  by  the  emperor  Charles  V.  in  the  ' 

year  1519. 

This  mode  of  choosing  guardians  is  also  chiefly  observed  with 
ns,  but  only  upon  information  taken,  and  enquiry  and  election 
made,  the  power  and  choice  remaining  always  with  the  magis- 
trates, who.,  without  any  regard  to  the  nearest  by  blood,  are  to 
choose  for  guardians  such  persons  as  they  may  think  most  proper 
for  the  benefit  and  advantage  of  the  pupils  or  wards. 

$  3.  By  last  will,  guardians  are  constituted  over  the  persons  Of  Guartiani 
of  minors,  as  well  by  the  mother  as  by  the  father  (1);  and  7  '  '' 
although  such  guardians  were  appointed  by  the  party  first 
deceasing,  the  survivor  may  afterwards  also  appoint  guardians 
with  the  same  right  (2) ;  and,  indeed,  every  one  without  distinc- 
tion may,  among  us,  appoint  such  persons'as  he  shall  think  proper 
to  superintend  and  take  the  management  of  his  goods  (3);  the 
same  practice  also  obtains  in  France,  according  to  Argentre.  (4) 

But,  at  Alkmaar,  testamentary  guardians  ought  also  to  be 
previously  confirmed,  that  is,  approved  of  by  the  Weesmasters  or 
Orphans9  Registers  (5) ;  who,  if  there  be  sufficient  reasons,  may 
pass  by  or  overlook  such  guardian,  or  nominate  another  person 
to  act  as  joint  guardian  witli  them.  (6) 

If  the  testamentary  guardians,  or  any  of  them,  in  case  of  death 
or  otherwise,  be  wanting,  others  ought  immediately  to  be  placed 
in  their  room,  by  those  who  were  empowered  thereto  by  the* 
same  will,  or  otherwise  by  government  (7) ;  but  this  is  to  be 
understood  without  any  further  interference  of  the  Weesmasters 
or  Orphans9  Registers  in  the  government  and  administration  of 


(1)  Contra.  1. 1.  Ff.  de  testam.  tutel. 
L40.  Ff.  de  administrat.  tutor.  1. 1.  Cod. 
foaado  nralier. 

(*)  Contra.  L  47.  Ff.  de  Testament, 
tntel.  et  tot.  tit.  Cod  in  quib.  caus.  tutor, 
rtl  cunt,  habent. 

(3)  Contra.  §  3.  Inerit,  de  tuteL  &  5  4* 


Inst,  quibua.  testam.  tutor,  dar.  pos.  Gro* 
tiua,  lnleyd.  book  c.  7.  et  seq* 

(4)  Ad  consuetud.  Britann.   an.  474. 
Gloss,  a.  &  ait.  475.  Gloss.  5.  n.  4. 

(5)  Ordonantie  van  de  Wecskamer  Al- 
daar.  tit.  7.  art.  2. 

(6)  Ibid.  art.  i*. 

(7)  L.  xi.  Ff.  de  testam.  tutel. 
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thfe  orphan's  person  or  property,   as  it  militates  against   the 
ground  and  propriety  of  testamentary  guardianship  (1),  in  which 
die  legal  guardianship  never  takes  place,  except  for  want  of 
testamentary  guardians ;  and  when  testamentary  guardians  are 
once  appointed,  the  legal  guardians  can  in  no  case  be  substituted 
for  them.     But  although  a  legal  guardianship  be  renewed  by 
the  law,  a  testamentary  guardianship  continues;  so  that  the 
Weeskamer  or  Orphan's  Register,,  being  once  excluded  by  the 
right  of  father  or  mother,  and  without  any  distinction,  it  remains 
always  excluded  (2).     This,  however,  is  not  so  strictly  observed 
(though  contrary  to  law)    by  some  Weeskamers  or  Orphans' 
Registers ;  who,  upon  the  least  deviation  or  neglect,  maintain 
that  the  guardianship  devolves  upon  them.    I  have  seen  instances 
of  this  kind,  in  which  the  Weeskamer  excluded  unlimitedly  and 
perfectly.     But  if  no  election  of  guardians  be  made,  or  if  the 
Weeskamer  be  excluded  by  two  married  people  in  a  mutual 
will,    the  survivor  being  placed  as   guardian,  with  power  to 
choose  another  guardian  with  him,  or  (in  case  of  death)  instead 
of  him ;  and  if  the  survivor  depart  this  life  without  having  pro- 
vided a  guardian  by  will,  it  has  been  understood  by  the  Wees- 
kamer in  similar  cases,  contrary  to  the  opinion  of  the  lawyers, 
that  the  guardianship,  and  consequently  the  estate,  had  devolved 

upon  him.  (5) 
Legal  Guardian^      §  4.  Antiently,  where  ho  pfovision  had  been  made  by  the  last 
l^m^pWcxj.  ™&  of  parents,  or  of  either  of  them,  respecting  the  guardianship 

of  their  minor  Children,  the  guardianship  over  orphans  usually 
appertained  to  the  Counts ;  until  it  was  granted  by  the  Empress 
Margaret  to  the  people  of  the  southern  part  of  Holland  by  a 
charter  of  the  10th  May  1346,  "  that,  in  future,  no  guardian- 
ship should  devolve  by  death  upon  the  Counts,  but  that  the 
orphans  should  have  for  their  guardians  one  of  the  eldest  persons 
who  was  most  nearly  related  to  them  by  the  side  by  which  they 
became  orphans."     In  like  manner,  it  was  allowed  by  the  same 
Empress  Margaret,  on  the  Friday  after  Ascension-day,  to  the 
people  of  Kenmerland,  in  the  same  year,  that  one  of  the  relations 
of  the  four  sides,  viz.  the  nearest  by  the  side  of  the  father's 
father,  by  the  side  of  father's  mother,  by  the  side  of  mothers 
father,  and  by  the  side  of  mother's  mother,—"  being  a  male, 
shall  be  placed  as  guardian  over  the  children,  who  shall  render 


(i)  Arg.  L9.  §  z.  Ff.  de  TuteL  fc  ra- 
tiontb.  distrah.  &  d.  L  1 1.  Ff.  de  Tecum, 
tut. 


(a)  See  Consult.  &  Advys.  Aimtel. 
vol.  iii.  coos.  65.   Rotteid.  vol.  iii.  cons. 7  7. 

(3)  See  the  Cons.  &  Advys.  vol.iv. 
cons.  167. 
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an  account  to  tbem  annually"  (1) ;  but  in  the  southern  part  of 
Holland,  those  who  officiated  as  guardians  were  obliged  to  do 
every  thing  in  the  presence  and  with  the  approbation  of  the 
justice  or  magistrate,  and  to  render  an  account  to  him  every 
year  (2) ;  and  if  there  were  no  guardians  by  blood,  or  if  they 
did  not  accept  the  guardianship  within  one  month,  the  lord  of 
the  manor  or  the  sheriff  was  to  be  guardian  of  the  orphans  (3); 
and  as  the  nearest  relations  were  not  always  the  fittest  or  moat 
capable  persons,  it  was  afterwards  resolved  that  the  government, 
i.  e.  the  court  of  Holland  (4),  or  the  justice  or  weeskamer  (in 
cities  and  in  the  country  under  their  jurisdiction)  of  the  place 
where  the  death  occurred,  should  appoint  guardians  and  super- 
intendents, or  others  reserving  the  superintendence ;  for  which 
purpose  the  surviving  parent  (whether  father  or  mother),  and 
some  of  the  nearest  relations  of  the  deceased,  or  (if  there  be  no 
lather  or  mother)  two  of  the  nearest  relations  alone  of  each  side, 
are  obliged  to  appear  within  a  certain  time  before  the  justice  or 
weeskamer  where  the  death  occurred,  and  desire  that  guardians 
may  be  placed  over  the  surviving  orphans ;  and  such  justice  or 
weeskamer,  after  information  taken,  is  in  the  practice  and  under 
the  obligation  of  appointing  two  guardians,  who  are  the  eldest 
and  nearest  of  kin  by  the  side  of  the  deceased,  if  they  be  fit  and 
proper  persons;  but  if  they  be  not  duly  qualified,  the  two  eldest 
and  nearest  following  after  them  are  to  be  appointed,  and  so  forth ; 
and  on  failure  of  relations,  two  other  capable  men,  either  quite 
strangers  to  the  deceased*  or  related  by  the  side  of  the  survivor* 
are  to  be  appointed,  upoft  previous  information  relative  to  the 
matter,  and  investigation  had  concerning  their  ability  and 
fidelity;  provided  that  the  rather  or  mother,  grandfather  or 
grandmother,  being  eapable  and  willing,  should  be  chosen  ra 
preference  to  others,  with  the  addition  of  another  guardian  or 
guardians,  the  highest  superintendence  consequently  remaining 
always  with  the  court  of  justice  or  weeskamer  (5) ;  and  tins, 
although  they  were  deprived  of  the  inheritance  of  their  children 


(i)  See  the  Customs  of  the  southern 
P*R  of  Holland  (Costuymrn  van  Zuid 
Holland)  p.  584.  and  the  Chatters  of  Ken* 
merland  (Handvetten  van  Ktnmerland}^ 

(a)  See  this  stated  at  large  in  the  Cost. 
van  Zuid  Holland,  p.  501. 

(3)  Ibid.  p.  502. 

(4)  Cur.  Holland,  decis.  ult. 

{S)  Tit.  Instil,  de  legitim.  parent,  tutela 


authent.  Matri  8t  Avia?.  Cod.  quando 
mulier  tut.  off.  Cost.  Antwerp,  tit.  43. 
art.  1.  Grotius,  Inleyd.  lib.  1.  c.  7.  Arg. 
1.x.  Ff.  de  Jurisdict.  'Cost.  Antwerp, 
tit.  43.  art.  1.  Vinn.  Instit.  de  legitim. 
agnator.  tutel.  in  fin.  See  also  KeuTen  van 
Zeland,  anno  1496,  c.a.  art.  7.  Van  den 
Lande  van  Voorn,  anno  1598,  art.  74. 
Keuren  van  de  Wees-kamer  van  Leyden, 
art.  23. ;  van  Rotterdam,  art.  8. 
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by  ante-nuptial  contract  or  otherwise  (1);  without  such  appoint- 
ment women  cannot  be  guardians  over  minors.  (2) 

But,  at  Amsterdam,  a  father,  if  he  had  been  excluded  from 
the  inheritance  of  his  child  by  any  bequest  or  conditions,  ban 
neither  be  guardian,  nor  can  any  woman  accept  any  guardian- 
ship there,  although'  a  mother  or  grandmother,  not  even  when 
they  may  be  heirs  of  their  children ;  in  which  case,  if  they  be 
capable  thereof,  they  may  have  the  administration  of  the  pro- 
perty of  their  children  or  grand-children,  upon  giving  secu- 

But  where  lathers  or  mothers  are  constituted  guardians,  in 
case  of  separation  or  of  difference  with  their  children,  their 
guardianship  ought  to  cease,  and  another  person  ought  for  that 
time  to  be  placed  in  their  stead.  So  also,  in  case  of  a  suit  being 
commenced  between  a  guardian  and  his  ward,  in  as  much  as  the 
guardian  cannot  exercise  his  authority,  as  such,  against  himself, 
another  guardian  is  appointed,  by  whose  intervention  the  suit 
is  carried  on;  and  when  it  is  determined,  his  guardianship 
ceases.  (4) 

This  guardianship  the  lather  and  grandfather  retain  continu- 
ally until  its  termination,  without  distinction,  in  the  same 
manner  as  other  guardians,  but  the  mother  and  grandmother 
hold  it  only  until  they  marry  again,  and  mostly,  under  a  renun- 
ciation of  the  benefit  of  the  Senates  constdti  Vettejani,  and  good 
security  (5);  but  according  to  some,  this  practice  is  now  no 
longer  in  use,  except  in  those  places  where  it  is  expressly  stipu- 
lated by  statutes,  as  often  is  the  case.  (6) 

In  the  appointments  of  guardians,  governments  and  magistrates 
ought  particularly  to  ascertain  whether  the  guardians  be  sub- 
stantial men ;  and  for  that  purpose,  if  there  be  any  doubt,  to 
take  good  security.  (7) 

Whoever  is  debtor  or  creditor  of  an  orphan,  may  not  be  his 
guardian,  and  may  be  rejected  on  that  account  (8),  unless  he 
had  been  so  constituted  by  last  will,  upon  the  previous  know- 


(i)  See  Onion,  van  de  Wees-kamer, 
Alkmair,  Monikendam,  Edam,  &  Purme- 
rend,  tit.  7.  art.  9.  Briei,  tit.  7.  art.  7. 

(2)  L.  16. 1.  ult.  Ff.  de  Tutel. 

(3)  See  the  Ordinance  of  the  Weet- 
lcamer  there,  art.  35, 36. 

f  4)  Inst.  lib.  1.  tit.  ai.  De  Auct.  tutor. 
§ult. 

(5)  Auth.  Seaunen.  Cod.  quando  mu- 
tter tutel.  offic  Be  Anton.  Fab.  ad  Cod.  tic 
eodem.  Sande,  lib.  %,  tit.  9.  def.  3. 


(6)  See  particularly  the  Statutes  (Xen- 
ren)  of  Leyden,  art.  13. ;  of  Amsterdam, 
art.  36.;  of  Rynland,  art  17.  et  sea]. 
Groenewegen,  de  legib.  ahrog.  ad  auth. 
matri.   Cod.  quando  mulier  tut.  off 

(7)  Inst,  lib.  1.  tit.  04.  De  Satbdau 
tutor.  Grotras,Iiueyd.  book  i.e.  9.  Sande  k 
lib.  ft.  tit.9.  dcfin.9. 

(8)  NoreU.  74. 
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ledge  of  the  debt,  according  to  the  opinion  of  some  writers  (l)« 
This  circumstance  he  is  obliged  to  make  known  before  he 
accepts  the  guardianship;  otherwise  he  loses  his  debt,  if  he  be  a 
creditor  (2) ;  and  so  it  was  decided  against  a  guafrdian  (who  had 
been  appointed  upon  a  previous  knowledge  of  the  debt),  by  the 
court  of  Holland  on  the  17th  February  1615,  in  the  case  of  Jan 
Peter  Maartensz,  appellant,  against  Jan  Peter  Bolles,  defend- 
ant ;  which  case  contains  various  other  important  points,  and  is 
therefore  worthy  of  being  examined. 

If  guardians  or  their  heirs  be  found  to  have  no  sufficient 
means  to  answer  for  the  execution  of  their  guardianship,  the 
governments  who  appointed  them  were  accustomed  to  be  respon- 
sible for  it  (3) ;  which  agrees  with  the  tenor  of  a  certain  charter, 
granted  to  the  people  of  South  Holland  by  Count  Jan  Van 
Henegouwen  on  Sunday  after  St  Boniface's  day,  1S03,  and 
containing  the  following  among  other  points; — "and  if  it  so 
happen,  that  the  guardian  alienates  the  property  of  the  pupil 
(or  ward),  when  he  becomes  of  age,  the  lord  of  the'  manor  is 
to  pay  for  the  same,  in  the  manor  where  the  succession  occurred, 
and  that  lord  of  the  manor  shall  have  his  remedy  against  the 
guardian,  if  he  can."  (4)  But  as  the  appointment  of  guardians 
takes  place,  among  us,  upon  a  perfect  knowledge  of  all  the  cir- 
cumstances, and  upon  good  faith,  although  the  pupils  or  wards 
may  meet  with  some  difficulties  therein,  in  the  judgement  of 
many,  such  difficulties  are  not  chargeable  against  the  magistrates, 
unless  there  had  been  any  unfaithfulness  or  fraud.  (5) 

But  since  orphans  are  nowhere  expressly  deprived  of  that 
right,  nor  by  any  general  custom  contrary  thereto,  except  only 
that  it  might  seldom  or  never  have  occurred;  it  certainly 
appears  to  be  an  equitable  opinion,  that  the  magistrate  or  go- 
vernment is  bound  for  the  deficiency,  if  it  can  be  proved  to  them 
that  they  either  took  no  security,  or  took  insufficient  security,  at 
the  time  of  the'  appointing  such  guardians.  And  so  it  was 
determined  (6),  on  the  23d  May  1646,  by  the  court  of  Holland, 
in  the  case  of  Kasper  Bussche,  plaintiff,  against  Arnold  Altera, 
defendant,  and  confirmed  by  the  high  court  on  the  30th  May 
1653. 


93 


(i)  See  Sande,  lib.  ft.  tit.  9.  def.  i. 
(ft)  Novell.  74.  c.  4. 

(3)  lust,  lib.  1.    tit.  04.  de  Setisdat. 
Curator,  et  tot.  tit.  de  Magbt.  coot.  J  ft. 

(4)  Cost.  Zuid-HoUand,  p.  466. 

(s)  Gothof.  &  Autumn,  ad  tit.  Cod.  de 
Mjpst  conven.  Peres,  cod  in  fine.  Chrii- 


tin.  vol.  iii.  ded*.  181.  n.  4.  Zyps,  Notit. 
Jut.  Belg.  de  tutoribua,  in  verb.  Magistral. 
Vinn.  ad  $  ult.  de  Satadat.  tutor,  n.  ft. 
Gfothis,  Inleyd.  book  z.  c.  9. 

(6)  L.  z.  Si  prases,  &  seq.    Ff.  de 
Magistral,  conv. 
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In  what  Cases 
Guardians  may 
give  up  their 
Office. 


Of  the  Powers 
and  Duties  of ♦ 
Guardians. 


Penalty  en 
Guardians  coa- 


ling 
Property* 


$  5.  If  the  guardian,  whether  appointed  by  last  will  or  by  the 
government,  be  unable,  or  otherwise  be  under  great  inconve- 
nience, they  may  inform  the  court  of  their  dislike  and  reasons, 
who,  according  to  its  discretion,  will  take  cognizance,  and  pro- 
vide as  they  think  it  expedient  for  the  benefit  of  the  orphans  (1). 
But  if  guardians  cannot  absolve  themselves  by  lawful  and  suffi- 
cient reasons,  at  the  discretion  of  the  court,  they  may  (when 
unwilling  to  accept  of  the  guardianship)  be  compelled  thereto 
by  imprisonment.  (2) 

§  6.  Concerning  the  power  and  duty  of  guardians  in  executing 
their  office,  the  following  things  are  particularly  to  be  remarked ; 
on  entering  upon  their  guardianship,  they  ought  to  make  a 
proper  statement  and  description  or  inventory  (3)  of  all  the  pre* 
perty  belonging  to  the  pupil  or  ward,  to  his  or  her  nearest 
relations  by  the  side  of  the  deceased,  likewise  to  the  weeskamer 
or  orphans'  register,  where  it  is  not  excluded ;  and  annually, 
or  once  in  every  two  years,  to  render  a  proper  account  of  their 
administration,  and  to  lay  out  the  surplus  according  to  their 
advice  (4).  This  was  at  first  enacted  by  the  emperor  Charles  V. 
in  the  year  1548,  at  Augsburg,  and  is  now  always  observed  (5) ; 
notwithstanding  they  were  excused  from  producing  such  inven- 
tory and  account  by  the  last  will ;  whereof  notice  is  taken  by 
the  weeskamer  or  the  officers  of  the  court  of  justice,  at  their  dis- 
cretion, to  the  most  advantage,  without  being  required  to  con- 
sider themselves  entirely  bound  thereto  by  the  said  last  will.  (6) 

$  7.  Whosoever  conceals  any  property  unfaithfully  when  the 
inventory  is  made,  forfeits  his  share  in  the  same,  if  he  have  any 
right  thereto  (7) :  so  it  was  also  determined  by  the  court  of 
Holland,  where  a  widower,  or  a  person  remaining  in  the  pos- 
session of  the  estate,  unfaithfully  concealed  property,  by  making 
and  delivering  in  a  false  statement  and  inventory,  as  occurred  in 


(i)  See  the  Keuren  van  de  Weeskamer 
(or  Statutes  of  the  Orphans  Register)  of 
Alkmar  &  Edam.  tit.  7.  art.  17.;  Briel, 
art.  1 15. ;  Amsterdam,  art.  38. ;  Rotter, 
dam,  arc  iz. ;  Leyden,  art.  x6, 17.  Cost, 
Antwerp,  tit.  43.  art.  26. 

(3)  Arg.  $  3.  Instit.  de  Satisdat.  Tutor. 

(3)  L.7.  Ff.  1.  24.  Cod.de  adminis- 
trat.  tutor.  Lult.  $z.   Cod.  arbiter. 

(4)  Zypa?,  Notit.  Jur.  Belg.  tit.  de 
Tutor,  in  verb.  Tutor.  Contr.  1. 1.  §  fin. 
1. 4*  $  1. 1.  2. 1.9.  $  4*  I- 10.  Ff.  de  To- 
tel  &  rat.  distrah.  Quibus  demum,  finht 
tuteli,  rationes  redduntur. 

(5)  See  the  Keuren  van  de  Weeskamer 
(or  Statutes  of  the  Orphans1  Register)  of 


Leyden,  art.  53.;  of  Rynland,  art.  44.; 
of  Oudewater  of  the  year  1609,  art.  196.; 
of  Alkmaar,  tit.  8.  art.  5. ;  of  Monjkken- 
dam  and  the  Briel,  tit.  9.  art.  x. 

(6)  Arg.  1.2.  $  44.  Ff.  ad  Senatuscons. 
TetuU.  junct.  1.  xo.  Ff.  de  confirm,  tutor. 
1. 5-  §  7.  Ff.  de  administr.  tutor.  St  L  7. 
Ff.  de  ann.  legat.  Covarruv.  var.  resol. 
lib.  2.  c.  14.  n.  4.  DD.  ad  d.  I.5.  §  7.  de 
Administrat.  tutor.  Montan.  de  tuteli*. 
c.  32.  reg.  5.  Neostad.  Deris,  cur  Hol- 
land. 20.  Ordon.  van  de  Weeskamer,  tot. 
Rotterdam,  art.  16.  Alkmaar.  tit.  9.  axt.2. 
Cons.  &  Advys.  vol.  i.  cons.  30. 

(7)  L.  59.  Ff.  ad  Leg.  Falrid.  I.  48. 
Ff.  ad  Senat.  Trebell.  1. 5.  Cod.  cfe  legat. 
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the  case  of  Henrifc  and  Mayken,  Geurs,  as  heirs  Elsjen 
Gaas  Van  Swieten,  against  Marytje  Bodein,  widow  of  Gerrit 
Pietersz  Knuysting,  on  the  10th  November  1662(1).  If  such 
concealment  takes  place  on  the  part  of  other  guardians,  they  are 
punishable  on  that  account,  and  are  bound  to  make  good  the 
loss  (2).  At  Leyden  they  forfeit  the  just  value  of  the  property 
out  of  their  own  effects,  for  the  benefit  of  the  orphan,  besides 
being  subject  to  arbitrary  correction  (3).  If  any  property 
be  concealed  without  their  knowledge,  or  be.  afterwards  dis- 
covered, the  guardians  are  obliged  to  add  the  same  to  the 
inventory.  (4) 

§  8.  The  achnipistering  guardians  ought  also  to  lend  out  and  H""  *" th* 
employ  the  money  for  the  benefit  and  good  security  of  the  wards  Guardians  shall 
or  pupils,  directly,  upon  good  mortgage  or  good  security ;  or  &£££" 
otherwise,  in  soi#e  places  after  two,  and  in  others  after  three  Prejudice  of 
months  negligence,  they  may  be  obliged  themselves  to  pay  the     elr 
proper  interest  thereupon.  (5) 

Xhe  power  of  guardipqa  over  their  pupils  or  wards  is  so  com- 
plete, that  all  transactions  whatsoever  relating  to  them  ought  to 
be  made  by  their  guardians,  and  in  their  name  (6);  and  all 
transactions  and  engagements  made  by  the  pupils  without  their 
guardians  will  be  considered,  as  not  subject  to  be  enforced  by 
law,  and  of  no  effect  so  far  as  they  might  have  been  deceived  or 
prejudiced  by  such  transaction ;  but  if  they  be  enriched,  it  shall 
remain  effectual;  so  that  pupils  or  wards  may  make  a  contract 
for  their  own  benefit,  and  bind  another  thereby,  and  likewise  be 
held  responsible  pro  tanto ;  but  they  may  not  bind  themselves 
to  their  prejudice,  (7)  This  mostly  takes  place  in  mutual  trans- 
actions, such  as  purchase,  hire,  or  the  like. 

The  moveable  property  of  pupils  may  be  sold  by  them  for  their  in  what  Cues 
use  with  the  knowledge  of  the  weeskamer  or  register  of  orphans'  ^n^may  bT 
effects,  where  the  latter  is  not  excluded.  (8)  >°ld  bJ  ™"- 


(1)  See  the  Wees-keureu  (Orpkan- 
Aatafes)  of  Amsterdam,  art.  5. ;  of  Ley- 
den, an.  29.;  Oudewater,  art.  177. ; 
Wesop,  art.  16. ;  Alkmaar,  art.  8. 

(a)  L.  ult.  $  1.   Cod.  arbitr.  tut. 

(3)  Wees-Keuren,  Leyden,  art.  29. 

(4)  The  Wcce-kamer,  Amsterdam, 
art.  5.;  Briel,  an.  29. ;  AUcmar  &  Edam, 
tk.a.art.8. ;  Leyden,  art.  30.  Cost.  Ant- 
werp, tit.  43.  art.  34. 

(5)  L.  7.  $  xx.  Ff.  de  administrat.  tu- 
tor. See  also  Neostad.  Suprem.  Cur. 
dec.  51.  Sande,  lib.  2.  tit.  9.  def.  13.  & 
1&.  3.  tit.  14.  def.  6.  Grotius,  Inlcyd. 
book  1.  c.  9.  vers,  de  Penningen.  Cons.  & 


Advys.  panz.  cons.  117.  pan  2.  cons.  146. 
tn/ra,  book  4.  ch.  7.  §  6.  Neerl.  Adv.  1. 
c.  61.  Ordon.  van  de  Weeskamer,  Ley; 
den,  an.  39. ;  Alkmaar  &  Edam,  tit.  8. 
an.  9.  ix.;  Rotterdam,  an.  26.;  Middel- 
burg,  an.  37.;  Briel,  an.  124.  126.; 
Monikkendam,  tit.  8.  an.  9.  Cost.  Ant- 
werp, tit.  43.  an.  41. 

(6)  Tot.  tit.  Inst.  Dig.  &  Cod.  de  au- 
thoritate  tutorum. 

(7)  §  2.   Inst.  quib.  alienare  licet,  et 
Vinnius  ad  idtm.  L  47.  Ff.  de  Solut. 

(8)  L.  5.  §  9.    Ff.  de  reb.  eorum  qui 
subtutela. 
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§  9.  But  immoveable  property  may  not  be  sold  without  the 
knowledge  of  the  court,  or  the  judge  of  the  place  (1);  but 
such  sale  is  only  permitted  when  It  is  necessary  to  satisfy  a 
debt,  to  maintain  the  pupils,  or  otherwise  for  their  public 
benefit  (2) 

In  both  cases  the  property  is  to  be  sold  publicly,  and  to  the 
highest  bidder  (S) ;  and,  so  far  as  relates  to  moveable  property, 
should  any  loss  be  incurred,  it  will  be  chargeable  to  the  guardians. 
They  will  likewise  be  chargeable  with  the  amount  of  the  loss,  so 
far  as  relates  to  the  immoveable  property;  besides  which,  the 
sale  would  be  of  no  effect;  viz.  if  the  pupils  should  suffer  loss  in 
consequence  of  the  property  not  having  been  sold  publicly,  but 
not  otherwise,  as  was  judged  by  the  high  court  in  the  case  of 
Meester  Gysbert  Van  Netse,  as  guardian  of  his  deceased  son,' 
against  Joost  Henrixsz  and  Gerrit  Van  Bracum.  (4) 

§  10.  Further,  by  the  death  of  the  pupils  pr  guardians,  and 
by  their  becoming  incapable  or  unable,  or  by  any  such  cause, 
the  guardianship  terminates  (5) ;  as  it  antiently  used  to  do  with 
some  at  their  eighteenth,  and  with  some  at  their  twentieth  year ; 
as  may  be  seen  in  several  old  charters,  until  at  length  the  written 
laws  were  followed  in  this  respect.  -  Accordingly,  the  guardian- 
ship, both  of  young  men  as  well  as  of  young  wooden  (eonfitsa 
curationis  et  tuteUe  distinctione)  ceases  on  their  attaining  their 
twenty-fifth  year,  or  on  the  marriage  of  the  pupils  (6);  unless 
for  great  reasons  (at  least  with  regard  to  immoveable  property) 
such  guardianship  be  extended  beyond  the  twenty-fifth  year, 
or  after  the  solemnization  of  matrimony.  Such  an  extended 
guardianship  is,  in  many  places,  left  with  the  guardians  ap- 
pointed, at  the  discretion  of  the  judge  or  of  the  weeskamer  (or 
orphans  register)  (7) ;  and  in  such  places  the  minors  or  married 
persons  do  not  even  become  their  own  guardians  until,  after 
examination  of  the  weeskamer,  they  are  legally  released,  and 
permitted  to  be  their  own  guardians. 


(i)  See  the  Ordon.  van  de  Weeskamer, 
Leyden,  art.  34.;  Briel,  art.  103.;  Alk- 
maar  &  Edam,  tit.  8.  art.  15,  x6.;  Rotter- 
dam, art.  25.    , 

(a)  L.  5.  §  9.  &  §  15.  de  reb.  ear.  qui 
aub  tatela.  1. 5.  Cod.  de  praed.  minor*  Arg. 
1. 8.  §  17.  Ff.  de  transact. 

(3)  Arg.  1.  z.  Cod.  de  fid.  &  jar.  hast, 
foe.  Rebuff,  ad  Constitut.  Reg.  torn.  a. 
de  reatit.  artic.  a.  Gloss.  7.  n.  8. 

(4)  L.  1 1.  §  1.  1. 27.  fif.  de  Minorib. 
Montan.  de  tutel.  c.  33.  n.  450. 

(5)  §  3*  InstR.  quib.  mod.  tutel.  finitur. 
tot.  tit.   Ff.  &  Cod.  de  suspect,  tutor. 


(6)  Pr.  Inst,  de  Curator.  GudeKn.  de 
Jur.  Noviss.  1. 1,  c.  uh.  in  fine.  Christin. 
vol.  iii.  decis.  148.  n.  14. 16.  &  vol.  vi. 
decis.  82.  n.  9.  Zyps,  Nottt.  Jur.  Belg. 
tit.  de  Tutoribus,  ▼exs.Matrimooio.  Quod 
in  Germania  receptum  esse,  testatur.  Gail, 
lib.  9.  obs.  96.  £t  in  Gallia,  Baro.  ad  pr. 
inst.  quib.  mod.  tutel  fin. 

(7)  See  Keurcn  van  de  Weeskamer 
(Statutes  of  the  Orphans*  Register}  of 
Leyden,  art.  59, 60;  of  Rotterdam,  art.38, 
39. ;  Keuren  van  den  lande  Zeland  (Sta- 
tutes of  the  country  of  Zealand),  ch.  2. 

Mt.3*' 
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$  11.  I  have  said  the  twenty-Jiftk  year,  or  state  of  matrimony ; 
because  with  us  the  matrimonial  state  usually  constitutes  a 
person  his  own  master,  as  appears,  in  the  statutes  of  the  wees- 
kamer,  or  orphans'  register  of  Dordrecht,  and  other  places.  (1) 
Thus,  by  a  charter  of  Duke  Albert,  it  was  granted  to  the  people 
of  Delft  on  St.  Nicholas's  day,  in  the  year  1S89,  "  That  the 
counsellors,  who  are  to  be  guardians  of  orphans,  should  be  until 
their  twentieth  year,  unless  they  marry  upon  hearing  common 
friends."  And  this  agrees  with  the  custom  of  Guelderland,  and 
other  provinces  (2),  which  also  is  observed  throughout  France, 
according  to  Montanus.  (S) 

Sometimes,  however,  minors  are  permitted  by  licence  from 
government,  for  some  reasons,  to  have  the  free  and  complete 
management  of  their  property,  am)  to  be  their  own  masters  and 
guardians,  even  before  they  come  of  age.  This  is  usually 
granted  to  young  men,  who  conduct  themselves  well,  at  their  * 
twentieth,  and  to  daughters  at  their  eighteenth  year ;  in  order 
that  they  may,  from  that  period,  have  the  entire  management 
and  direction  of  themselves,  their  property  and  afiairs,  without 
the  interference  of  guardians  (4).  But  with  us  it  is  even 
granted  by  the  States  of  Holland  (who  have  complete  authority, 
and  to  whom  application  is  to  be  made  for  such  purpose)  to 
persons  under  eighteen  years  of  age;  viz.  upon  application  to 
the  States  of  Holland  by  petition,  which  petition  is  referred  to 
the  government  under  which  the  petitioner  resides,  for  its  advice 
thereupon,  after  information  taken  of  the  matters,  the  life  and 
conduct  of  the  petitioner;  which  being  done,  such  licence  is 
granted  or  refused*  as  circumstances  require,  But  persons  who 
are  thus  made  of  age,  cannot  alienate  their  immoveable  property, 
except  with  the  knowledge  of  the  judge,  unless  it  was  expressly 
granted  by  the  letters  of  the  court  (5) 

$  18.  On  the  termination  of  the  guardianship,  the  guardian  on  the  Ten** 
may  be  summoned  to  make  good  all  losses  and  inconveniences  g^u^o 
which  were  occasioned  by  their  public  omission  or  negligence  in  in  what  Case* 

jl      *>'        i«a  si     /*•>  the  Guardian  hi  /- 

the  affairs  of  the  pupils.  (6)  u.We  lo  make 

! good  all  Lotwt. 


(i)  Keuren  van  de  Weeakamer,  Dor- 
drecht, arc  59. ;  Haarlem,  art.  6. ;  Am- 
Kcrdan,aft.  34.;  Uriel,  tit.  10.  art.  154.; 
AJkmaar,  Edam,  Monnikendam,  Purme- 
rtnd,rit.  10.  arr.J- 

(*)  Landregt  van  d«  Velew,  c.  %6. 
«rt.  I.  Brabant;  C04.  Antwerp,  tit.  43. 
art. 48.;  Mechlin,  tit.  19.  art.  ay.;  Har- 
tofenboa,  c.  *3«  art.  aa. »  Friealand,  corf, 
focal,  art.  9. ;  Zealand,  Ordonnantie  van 
*t  Weet-kamer  oer   Stad  Middelburg, 


art.  5a.;  Flanders,  Costuymen  Ghent, 
rubric.  aa.  art.  10.;  Bruges,  tit.  18.  art.  a.; 
Siuys,  rubric.  18.  art.  ij.  n.  18. 

(3)  Montanus,  de  tuteL  c.  15.  n.  18. 

(a)  L.  z,  1.  Cod.  de  hiaqui  ven.  setat. 

(5)  Grothis,  Inleyd.  lib.  )•  c  10.  vera, 
Ten  derden.  Zypat  Not.  Jur.  Bclg.  tit.  de 
imegr.  restit.  &  tit.  de  tutorib.  vera.  Map 
trimonio* 

(6)  L.  7.  Cod.  Arbitr.  tutel 
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For,  further,  guardians  are  not  liable  to  make  good  misfor- 
tunes or  losses  which  have  occurred  accidentally,  without  their 
i  fault  or  omission ;  -but  'such  losses  ought  to  come  in  prejudice 

of  the  pupils  themselves  ( 1 ) :  far  instance,  if  a  guardian  had  laid 
out  the  money  of  his  pupils  to  the  best  advantage,  with  persons 
who,  at  the  time  of  its  being  so  laid  out,  were  judged  good  by 
every  one,  and  had  full  credit ;  or  if  he  had  left  the  money  upon 
bond  in  the  hands  of  the  same  persons  with  whom  the  father  or 
mother  of  the  children  had  placed  the  same,  because  he  knew 
nVrt  of  their  insufficiency  •;  if  such  persons  afterwards  happen  to 
decay,  or  become  bankrupt,  he  will  not  be  obliged  to  make  good 
the  loss  which  may  thus  be  sustained  by  the  pupils  (2).  And  so 
it  was  judged  by  the  court  of  Holland,  in  the  case  of  Claai 
Lbttens  Gaal  plaintiff,  against  Hendrik  Bakker  defendant,  on 
the  1 8th  December  161  3. 

In  like  manner  an  inspecting  guardian  (3)  is  not  obliged  to  make 
good  any  loss  incurred  in  the  property  of  pupils,  so  long  as  the 
administering  guardian  can  pay;  because  the  administering 
guardian  ought  to  be  careful  in  all  his  transactions.  So  also* 
guardians  who  bad  not  the  administration,  have  the  benefit  of 
excussion  (4) ;  by  virtue  of  which  the  person  who  had  the  actual 
administration  of  the  property  of  tha  ward,  was  liable  to  be 
first  sued :  find  it  is  only  in  case  of  his  being  found  insolvent 
that  the  inspecting  guardians  (who  had  no  such  administration) 
are  liable  for  the  deficiency.  (5)  And,  agreeable  to  this  rule,  was 
the  decision  of  die  court  of  Holland,  in  the  case  of  Janhetjen  Aerte 
appellant,  agaihst'Gules  Gerards,  on  the  25th  March  1615.  (6) 
Ofthegiringup       §13.  For  the  benefit  of  the  pupils  or  ward*  it  is  to  be 

iSjJSXvw  remarted5  '&***  "B  acts  passed  bef6re>  the  toeesmasters,  or  registers 

Minor*  coming    of  orphans'  estates,  with  respect  to  those  whose  property  remains 

****  in  the  weeskamery  or  orphans'  haH,  are  considered,  and  are  of 

the  same  force  as  judicial  bonds.  (7) 

By  the  various  Statutes  referred  to  below  (7)  it  is  enacted, 


(t}  Arg.  I.23.  Ff.  deReg.  Jur. 

(%)  L.37.  §  1.  Ff.  de  Negot.  gestis. 
4. 1. 7..  Cod.  Arbitr.  tutel.  junct.  1. 3.  Ff. 
de  cood.  ie  demonstrat.  &  ibi  Castrens. 
Cyn.  et  Alberic.  ad  Auth.  novissimo  Cod. 
de  administrat.  tutor,  quos  sequitur  Hart- 
man  Pistor.  lib.  l.  quest.  40.  n.  29.  See 
Saride,  lib.  2.  tit.  9.  def.  13. 

(3)  A  guardian  who  has  no  aflual  ma- 
nagement of  the  money. 

(4)  In  the  original,  beneficte  van  exclu- 
de, answering  to  the  beneficium  €*cua* 
Miorus  of  the  civil  law,  which  was  a  seizure 
and  detention  of  goods,  until  full  payment 
was  made.— Epitoi. 


(5)  L.3.$3f  Ff.  de  adminastr.  tutor. 
1.  ult.  Cod.  dt  tfwid.  rut.  1.2.  vkts.  cum 
alter.  Ff.  Si  tut.  vel  curat,  non  gess. 

(6)  See  Carpsov,  Defin.  For.  pars  3. 
const.  11.  def. 36.  NTch.  Everh.  oonail.pf . 
n.  2.&  consil.ioi.  n.y,  8,9.  Moman;in 
tract,  de  tutel.  c.  59.  n.  149.  155.  i$o. 
178.  etseq.  Christra.ad  Leg.McchJ.rit.19t 
art.  23.  n.  3.  Sc  vol.  1.  decis.  180. 

(7)  See  the  Ordinance  of  the  Wees- 
kamer,  Leyden,  art.  42. ;  Amsterdam, 
art.  29.;  Charters  of  Wesop,  p.  30. ;  Re- 
solution of  the  States  of  Hound  of  the 
2d  September  1592. 
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among  other  points,  that  the  principal  of  orphan  rents  may  be 
desired  to  be  paid  off,  and  must  be  redeemed  when  the  chil- 
dren come  of  age ;  and  also,  that  if  the  principal  be  at  any 
time  requested  to  be  paid  off,  on  six  months  previous 
notice,  it  must  be  paid ;  and  that  those  who  are  desirous  of 
redeerooig  must  give  three  months  previous  notice  thereof:  so 
that  if  the  children,  on  coming  of  age,  wish  that  the  said  rents 
should  be  redeemed,  the  notice  for  such  redemption  ought  to 
be  made  within  six  months  after  the  children  have  come  of  age; 
otherwise  the  rents  ought  to  be  further  continued  until  it  shall 
be  convenient  to  the  debtor  to  redeem  the  same:  it  is  also 
provided,  that  the  payment  of  the  rents  ought  to  be  made  pre* 
cisely  on  the  day  the  same  becomes  due;  namely,  without 
deducting  any  known  or  unknown  incumbrances ;  and  that  when 
the  redemption  takes  place,  the  parties  levying  the  rents  have 
the  option  of  taking  them  either  according  to  the  currency  at 
the  time  of  the  redemption,  or  the  rate  of  the  three  previous 
months,  or  of  the  subsequent  currency ;  lastly,  it  is  provided, 
that  the  securities  are  bound  as  debtors,  each  for  the  whole ;  and 
that  the  wives  are  also  bound,  although  they  had  not  renounced 
the  benefit  of  the  senatus  consulti  velleiani,  ordinis,  divisionis  et 
excussionis ;  all  which  is  included  in  the  term  of  weeskamers 
regt,  or  the  right  of  the  orphan-hall,  without  any  further  or 
other  expressions  being  necessary.  (1) 

By  the  ordinance  of  the  weeskamer  of  Haarlem  (art  29.)  it 
was  also  enacted,  that  the  money  of  orphans  lent  out  by  wees* 
masters,  or  registers  of  orphans9  property,  should  be  preferred 
to  all  other  debts,  unless  they  are  older  letters ;  and  that  the 
orphan  book  should  be  of  the  same  force  as  judicial  sealed 
letters,  and  have  the  same  power  upon  the  property  entered  on 
the  orphan  book,  so  long  as  it  is  not  discharged  and  redeemed. 
The  same  right  was  conceded  to  the  people  of  Wormer  and 
Gisp,  by  a  grant  of  the  States  of  Holland  of  the  10th  May 
1617. 

Guardians  are  also  appointed  over  those  who  have  no  power 
over  themselves  on  account  of  incapacity,  or  want  of  under- 
standing and  senses;  such  are  mad  and  frantick  people,  who 
stand  in  need  of  some  superintendent  :•  and  those  persons  also, 
who  ^dusough  their  loose,  inconsiderate,  voluptuous,  and  pro- 
fligate He,  squander  their  property,  are,  upon  information  of  the 


(t)  8t«  fbm  Weokamer  or  Orphan    I    seq.;  of  Delft,  art.  a6  &  175  andof  Alk« 
Statm  of  Leyden,  art.  43,  43,  44,  ec    |    maar,  art.  6. 

.     H  2 
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matters,  placed  under  guardianship,  and  proper  care  is  to  he 
taken  of  their  property,  like  that  of  minors;  and  every  one  is 
prohibited  by  advertisement  from  having  any  transactions  with 

them.,(l) 


^0  $  3*  fatit*  d«  Cunt.  tt  tit.  de  curat,  rurios.  Grotto,  Inleyd,book  i.  en. 
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CHAP.  I. 

Of  the  Nature  of  Things,  and  the  real  Distinctions  thereof? 

[Grot.*.  L]     - 

§  1.  Thing*  defined. 

2.  Things  are  either  simple, 

3-  or  Compound  f. 

4.  Corporeal; 

5.  Incorporeal; 

6.  Moveable  or  immoveable* 

7.  How  Actions,  Credits,  Rents$ 

SfC.  are  to  be  considered. 

8.  Of  the  different  Manner*  in 

which  Things  are  treated 

of- 

9.  Of  Things  belonging  to  nor 

body. 
10.  Of  the  different  Kinds  of 


Things  belonging  to  any- 
body. 
U.  Of   Things    belonging    to 
every  one, 

12.  Of  the  Nature  and  different 
Kinds  of  Things  which  are 
in  common  among  Man- 
kind in  general. 

13.  Of  the  Right  of  Fishing  and 
Fisheries* 

14.  Of  Things  common  to  the 
Public. 

16.  Of  Things  belonging  to  par* 
Ocular  Persons. 


§  1.  JJAVING  already  treated  of  persons  in  the  foregoing  Things  defined, 

book,  let  us  now  proceed  to  enquire  concerning  things ; 

by  which  we  are  to  understand  whatever  may  be  opposed  to 

persons,  and  of  which  it  cannot  be  said  that  they  are  persons. 

Things  are  to  be  considered  either  according  to  their  own 

nature,  or  according  to  their  uses. 

Things  considered  according  to  their  own  nature,  are  distin- 
guished into  simple  or  cojnpouftck 

HS 
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Things  are, 
cither  ample, 


.  or  compound ; 


Corporeal, 


or  Incorporeal. 


Moveable,  or 
immoveable. 


How  Actions, 
Rents,  Credits, 
&c.  are  to  be 
considered. 


§  2.  A  simple  thing  is  one  that  has  no  concern  with  any  thing 
else,  but  is  a  mere  demonstration  of  a  proposition,  as  for  ex- 
ample, that  man,  that  land,  that  money. 

§  3.  Compound  things  are  those  in  which  are  included  things 
of  various  kinds,  demonstrating  what  has  been  proposed,  and 
consisting  of  a  whole,  which  comprehends  many  parts ;  as,  an 
inheritance  or  a  generation,  to  which  belong  many  of  the  same 
kind :  for  example,  under  the  term  animal  are  included  man  and 
beast ;  under  the  word  beast  are  comprised  a  ^q^  ga  0JCy  and 
an  ass  ;  and  to  the  word  man  belongs  John,  Peter,  Paul ;  and 
to  an  inheritance  belong  all  the  goods  of  the  deceased,  viz.  house, 
garden,  chattels,  &c.(l) 

Things  are  further  distinguished  into  corporeal  and  incor- 
poreal. 

§  4.  Corporeal  things  are  those  which  may  be  touched  and 
seen ;  as,  for  example,  houses,  lands,  cloth,  &c.  (2) 

§  5-  Incorporeal  things  are  those  which  are  not  subject  to  the 
touch  or  sight,  but  consist  in  rights  and  privileges ;  as  a  right  of 
inheritance,  a  right  to  go  over  land,  and  the  like.  (3) 

§  6.  Corporeal  things  again  are  either  moveable  or  immoveable* 

Moveable  things  are  those  which  move  by  themselves,  as  beasts, 
horses,  cows,  &c.  (4) ;  or  must  be  moved  by  others,  as  a  stone 
or  a  sword. 

Immoveable  things  are  houses,  grounds,  &c.  under  which  is 
also  included  whatever  is  immoveable  by  nature,  or  is  fastened 
with  nails.  (5) 

$  7.  But  in  order  to  judge  whether  debts,  actions,  and  credits 
are  considered  as  immoveable,  the  following  distinction  ought  to 
be  observed ;  viz.  the  actions,  and  the  right  that  one  has  upon 
or  to  immoveable  property,  are  considered  as  immoveable  goods, 
and  all  others  are  as  moveable  (6) ;  whence  it  arises,  that  some 
persons,  without  distinction,  consider  annual  rents  albo  as  Im- 
moveable goods,  if  the  same  are  established  and  secured  upon 
immoveable  things  (7)*     Nevertheless  it  is  to  be  understood, 


(l)  L.i.  §7.  Ff.  ad  1.  falcidia. 
(a)  §  i.  Inftit.  de  reb.  ctnp.  8c  incorpo- 
raluYua* 

(3)  §  %4  Insjut.  de  reb.  corn*  1.  ac#.  £& 
de  verb,  signif. 

(4)  1~3Q.  Ff.de  vetb.5i£ijfl&&.  I.3. 
§  13.  Ff.  de  acq*  vet  aroittenda  possess. 

(5)  L.  17.  in  pr.  cum.  §§  seq.  FF.  de 
act.  evpt.  qwod  eieganter,  tractat  Maotica 
de  tacitis  &  ambiguis  convent,  lib.  4.  tit. 
15  &  16. 

(6)  Bartol.  in  L  si  sic  7$.  Jjfin.  Ff.  de 
legal*  z  &  in  1.  moventium  93,    Ff.  de 


verbar.  signif.  and  cons.  50.  Chassen  ad 
Cons.  $urg.  rubr.  4*  £  3.  vert.  oBinityn 
mobilhim,  num.  9.  Christin.  ad  Leg^f  edt- 
Ihu  tk.9.  art.*  8„nui»>  i&fctt.  16.  art.  a. 
n.  14.  Gail,  lib.  a.  observ.  1  \.  num.  9. 
Tfliqtseft.  de  retract,  munic^).  $  1.  CHoss.j. 
num,x.  Zyp%Notk.Jyr.  jtejg.o>i^t<jU 
vel  act.  vend. 

(7)  SeeJCfarnftm.  ad  L«g.MectO».  tit.11. 
artic.  25.  nuns.  8,  9.  and  Vol.  decisu  *ft-a» 
num.  &  decis,  213.  num.  7.  1. 14.  Cod. 
deKcupdttupt.  Fab.adCed.  lit*.  6*11.19. 
defin.  ix. 
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that  such  actions  may  be  reckoned  as  immoveable  property,, 
provided  they  really  consist  in  enjoyment  and  possession ;  as  quit- 
rents,  tributes,  power  of  redemption,   or  the  like:  but  other 
common,  secured,  or  mortgaged  rents,  which  are  redeemable, 
consisting  of  a  sum  of  money,  as  a  capital  sum,  and  of  an- 
nual rent,    are  to   be  considered  as  nothing   else*  but  im- 
moveable property,   because  the  creditor  never  becomes  the 
owner  of  the  mortgaged  property ;  for  it  may  only  be  sold  ac- 
cording to  the  judgement  and  decree  of  die  judge,  for  the 
purpose  of  realizing  the  capital  srita  and  the  interest  which  has 
accrued  thereon,  so  that  it  always  is  and  remains  an  potion  of 
money  (1) ;  and  it  was  accordingly  understood  so  by  the  Supreme 
Council,  in  March  1661,  in  the  case  of  William  Lauwer  versus 
the  heirs  of  Nielaas  Lauwer,  and  lastly  on  the  24th  June  1664, 
in  the  case  of  Maria  Van  San  ten,  widow  of  Doctor  Johan  Van 
Henkvliet,  versus  Adriana  Van  Gufibrp,  widow  of  Domihicus 
Van  Blenkvliet ;  and  on  December  23,  1674,  the  court  of  Hol- 
land decreed,  in  the  case  of  Abraham  Van  Bassen  against  N. 
N.,  that  bonds  for  securing  the  payment  of  relit  should  be  con- 
sidered as  moveable  goods.  (2) 

$8.  With  regard  to  the  use  of  things,  there  are  two  points  Of  the  dHfant 
to  be  observed,  they  are,  1.  either,  things  belonging  to  anybody,  *wi^Thi!L, 
or,  2.  things  belonging  to  nobody.  aro  treated  ^f* 

Things  belonging  to  nobody  are  those,  which  neither  belong- 
to  the  property  of  any  person,   nor   are  possessed    by  any 
one;  such  as  newly-discovered  islands,  shells  cast  up  by  the 
sea,  wild  animals  never  caught,  or  property  thrQwn  away  or 
abandoned. 

§9.  Further,  things  belonging  to  nobody,  being  generally  of  Things, 
divided,  may  be  brought  into  the  possession  or  property  of  some  beloDsing  to 
person,  such  as  things  that  never  had  any  owner*  or  things  °°    y* 
abandoned  by  their  proprietors,  as  fishes,   birds,   and  wild 
annals,  which  have  never  before  been  possessed  by  anybody  (S)y 
goods  which  abandoned  by  their  original  owner,  as  the  finding 
of  sea,  and  hidden  treasures,  which  belong  to  the  first  occupant 
sad  finder  of  them  (4) ;  of  which  we  shall  hereafter  treat  mom 
parficularly. 


(0  See  Alienor,  ad  cons.  Brit.  art.  61. 
&«.  I.  n.j.  art.  219.  Gloss.  6.  per  tit. 

(?)  Vide  Neoet*  de  Pact,  antenupt. 
jj*3.  a.  13.  $  in  notis.  Vide  Wesel  ad 
Nov.  Ufcr.  ait.  12.  qua;  novella  qiiosdam 
it&us  annuo*  pro  immobilibus  babel.   Et 


circa  alia  hups  materia  Wesel  Cirm  Ro* 
denburgo,  ibidem  allegato,  non  ejuSd«n> 
cum  van  Leeuwen  opinionis  est. 

(3)  §  6t  7*  xa.  Inst,  de  ter.  divis. 

(4)  d.  §  12.  juncr.  j  46.  Instit.de  row 
divis.  1.  iy.su  ft  pro  dexelicu 
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.     Of  the  Nature  (if  Things,  [Book  II. 


Of  the  different 
kinds  of  Things 
belonging  to 
anybody. 

Of  Things  be- 
longing to  any 
•lie. 


Of  the  Nature 
and  different 
Kinds  of  Things 
which  are  com- 
mon among 
Mankind  in 
in  general* 


Among  the  things  which  can  be  no  man's  property  are  things 
sacred,  religious,  and  holy,  and  places  dedicated  to  God ;  such 
are  churches,  chapels,  graves,  and  the  dikes  of  towns,  and 
the  like  (1) ;  but,  since  the  reformation,  we  pay  no  such  venera- 
tion to  sacred  places  (2) ;  and  persons  have  a  complete  right  and 
property  in  the  graves  which  are  in  churches,  and  they  may  be 
sold  and  alienated  by  the  true  proprietors  as  their  own  pro- 
perty. (S) 

§  10.  Things  belonging  to  anybody  may  be  said  to  belong, 
either  to  all  men,  or  to  any  community  of  men,  or  to  particular 
persons.  (4) 

§  11.  Things  belonging  to  all. mankind  are  the  sea  and  the 
air,  as  also  the  sand  and  the  shore  of  the  sea  (5) ;  which,  according 
to  the  law  of  nations,  every  one  is  at  liberty  to  navigate,  fish  in, 
and  to  make  use  thereof  as  he  may  think  proper,  but  without 
injuring  any  body  (6);  and  how  far  this  liberty  extends  among  us 
may  be  seen  in  the  writings  of  Grotius,  Selden,  and  others.  (7) 

The  air  may  be  used  by  every  one  without  restraint,  for 
building  right  above  his  ground,  in  length  and  breadth  pro- 
portioned to  his  ground.  (3) 

$  12.  Things  belonging  to  any  community  are  either  common 
to  the  land,  or  common  to  the  people. 

Common  to  the  land  are  those  things  which  belong  to  the 
whole  civil  society ;  viz.  waters,  streams,  rivers,  highways,  fords, 
navigation  from  each  province^  as  also  the  ground  and  banks  of 
those  waters,  forasmuch,,  as  they  are  covered  for  the  most  part 
of  the  time  (9).  For  example,  the  communication  of  Holland  and 
West-Vriesland  comes  to  the  Rhine,  the  Waal,  the  Maas,  the 
Yssel,  the  Leek,  the  lakes  and  navigable  waters,  together  with 
the  ground  and  shore  appertaining  thereto ;  and  forasmuch  as 
they  run  within  the  limits  of  Holland,  the  government  has  the 
power  and  right  to  lay  upon  them  taxes,  gabels,  and  other 
impositions,  payable  by  the  strangers  who  eventually  may  make 
use  of  such  streams  and  waters.  (10) 


(i)  §  7*  juncr.  J  12.  irutit.  eod.  No- 
vell. 76.  cap.  1.  ft  vers.  131.  cap.  7.  &  tot. 
tit.  z.  &  in  6.  de  Eccles.  conseq. 

(2)  Calvin.  Instit.  lib.  3.  cap.'io.  n.  30. 
Ames.  Anti-BeIlarmin>tom.2.  lib.  6.  cap.7. 
quaest.  3.5. 8.  seq«  Rivet,  Controv.  tract.*, 
quest.  42. 
%  (3)  Grot.  Inleyd.  lib.  2.  part  z.  n.  34. 

(4)  Pr.  instit.  de  rer.  decis. 

(5)  §  1  3c  3.  Instit.  de  rer.  divis. 

(6)  L.  4.  Ff.  de  rer.  divis.  §  5.  instit* 
eod. 

(7)  Sec  Grotius  de  Jure  Belli,  lib.  a. 


c.  3.  n.  0.  ejusd.  Mare  Liberum,  cj. 
Selden,  Mare  Claus.  &  Pontan.  versa* 
Selden;  I  van  Heemskirk,  in  bis  Batavise 
Arcadia,  page  462,  and  the  continuation 
thereof,  printed  in  the  year  1663,  page 
298.  300,  et  aeq. 

(8)  L.  8.  Cod.de  Servit. 

(9)  §  2.  Instit.  de  rer.  divis.  ft  cap.  unic. 
quae  sunt  Regalia  feud. 

(10)  See  Grotius,  Inleyd.  lib*  2.  c.  I. 
n.  15, 16.  26.  &  de  Jure  Belli,  lib.  2.  c  3. 
11,14- 
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§  13.  But  as  the  same  were  antiently  granted  to  the  Earls  of  Of  th§  Right  of 
Holland  for  their  support,  so  the  principal  use  and  right  thereof  Fisheritt. 
have  belonged  ever  since  to  the  dignity  of  the  Earls;  in  which 
is  also  included  fishing  in  the  same  waters,  which  every  one  at 
present  may  not  pursue  (1)  unless  it  be  granted,  farmed,  or 
otherwise  duly  allowed  to  them  (2) ;  but  fishing  with  an  angling 
rod  at  all  places  is  allowed  to  every  one  without  injuring 
another.  See  Placaat,  April  IS,  1558,  by  the  States  of  Hol- 
land, June  S,  1609,  junct,  the  Placaat  of  the  Court  of  Holland, 
Aug.  3,  1613,  and  May  18,  1643.  By  which  corporal  punish- 
ment is  denounced  against  those,  who,  under  pretext  of  angling, 
trespass  on  the  lands  in  Rhineland  and  its  dependencies,  and 
cause  any  damage  to  any  person's  hay,  turf,  reed,  small  and 
thick-set  alder  trees,  or  other  plantations. 

§  14.  Things  common  to  the  public  are  those  which  in  a  Of  Thing*  aim- 
smaller  degree  also  belong  to  civil  society ;  such  are  the  goods  j^y* thc 
of  cities,  villages,  manors,  the  precincts  or  liberties  of  a  town 
or  village,  guildhalls,  or  those  belonging  to  handicraft  societies, 
families,  assemblies,  and  other  communities  ;  as  senate  houses, 
houses  appropriated  to  particular  districts,  villages,  and  manors, 
markets,  churches,  guildhalls  of  fraternities,  artillery  yardsy-play- 
houses,  burying  places,  courts  of  justice,  tribunals,  and  the  like  (3). 
Which  things  may  serve  for  many  purposes,  but  each  of  them 
must  be  made  use  of  separately,  agreeably  to  the  regulations  con- 
cerning them,  unless  it  happens  otherwise  with  common  consent. 

§  15.  The  things  belonging  to  particular  persons,  are  many  Of  Things 
snd  various,   and  they  are  distinguished  into  moveable  and  J*K£«. 
immoveable. 

Moveable  things  are  those,  which  from  their  own  nature  may 
belong  to  one  as  well  as  to  another,  and  may  be  acquired  from 
every  person  with  the  consent  of  the  proprietor,  and  may  be 
disposed  of. 

Immoveable  things  are  such  as  belong  to  particular  persons, 
and  can  by  no  means  be  acquired  (4).  They  are  either  entirely 
subject  to  disposal  or  not,  as  the  air  or  the  sea,  or  are  only 
partially  disposable,  the  alienation  and  disposal  of  them  being 
prohibited  by  right  and  laws  (of  which  we  have*  treated  in 
$8.)  or  by  the  will  of  the  former  proprietor,  as  fiduciary  and 
mortgaged  goods,  as  also  all  spiritual  chattels  and  incomes,  of' 
which  we  shall  treat  in  the  ensuing  part  of  this  work. 


(0  Secundum  $  fl.  Iottit.  de  rtr.  dWis. 
(*)  Placaat,  April  io,  1550 ;    Sept.  8, 
15J*;  April  13, 1558;  May  14,  1586. 


(3)  Arj.  §  6.  da  rer.  diva. 

(4) 


1»34*J$«   Ff.  de  Cootr.  Empt. 
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CHAP.  II. 

Of  Property^  and  how  it  may  be  acquired. 

[Grot.  2,  3.] 
§  1.  Property   defined.  |    §2.  How  acquired. 


Property  dc-      §  1.  A  LL  right  to  any  goods  consists  either  in  property,  or  in 
fin*  *  right  of  possession. 

Property  is  that* right  which  appertains  to  every  thing  (1), 
whether  it  be  in  possession  or  not ;  because  it  may  consist  of 
property  without  possession,  or  of  possession  without  pro- 
perty (2);  in  consequence  of  which,  property  is  distinguished 
intojtdl  and  defective  property. 

Full  property  is  that  which  any  person  has,  besides  the  right 
of  property,  and  also  the  complete  use  thereof. 

Defective  property  is,  when  a  thing  belongs  to  one  person,  the 
benefit  of  which  is  enjoyed  by  another  (S) ;  or  in  which  tfcere  is 
some  defect,  so  that  the  proprietor  cannot  fully  dispose  of  it 
agreeably  to  his  desire.  (4) 

Full  property,  Qgai&,  consists  of  one  or  of  many  things,  or  of 
corporeal  and  incorporeal  things,  agreeably  to  the  distinction 
above  stated. 
Jiow  acquired.  $  2.  The  property  of  a  single  thing,  whether  it  be  possessed 
by  any  pne,  or  have  already  appertained  to  another,  is  acquired 
in  various  ways  and  means;  soipe  persons  have  enumerated 
eleven  ways;  others,  nine;  and  others,  again,  seven,  five,,  and 
less ;  but  it  would  be  more  proper  and  convenient  to  divide  them 
into  three  glasses,  under  the  general  appellation  of  acquisition? 
viz.  first,  by  occupancy,  or  entering  into  and  taking  possession 
of  a  thing  that  is  hitherto  unowned;  secondly,  by  obtaining  it 
afterwards  by  increase;  and,  thirdly,  by  a  donation  made  by  the 
owner.  Of  these  three  modes,  the  two  first  relate  to  the  acqui- 
sition of  things  which  have  no  owner ;  and  t)ie  last  to  the  acqui- 
sition pf  things  which  belong  to  another  person. 


*m 


{%)  L.  17/  F£  wt  L.  Aqnil.  L  it;  %t.   \       (3)  $  uk.  Inst,  dtf  uaiftvcttt. 
t  «k  Umi  et  habitat..  }.       U)  L.  15.  $  1 .  Ff.  de  Serritpi 

(»)  L.  1  a.  Ff.  de  acq.  vel  amitt.  posses.  |    Ff.  dc  Qper«  Nov.  nunciat. 
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CHAP.  III. 


Of  Occupancy,  or  the  Acquisition  qf  Property  hming  no  Oamer, 
by  entering  upon  it9  and  taking  possession  thereof. 


J  1.  Of  the  acquisition  of  living 
Things,  having  no  owner. 

2.  Of  the    hunting ,  of  wild 

Animals ; 

3.  To  whom  permitted, 

4.  Of  Fowling. 

5.  Penalties  an  faking  Swans. 

6.  Who  may  have  Decays,  and 

in  what  Manner,  and  of 

their  Privileges. 
1.  Of  the  Right  of  Fishing. 
8.  Of  the  Acquisition  ofvnanir 


mate  Things,  having  no 

Owner , 
9.  Tilings  found  in  the  Sea$ 

or  stranded,  or  lost,  by 

whom  to  be  appropriated. 
10.  Of  the  Booty  and  Plunder 

of  Enemies. 
11.0/  barren  and'  abandoned 

lands* 

12.  The  Nature   of  Bomur- 

regt. 

13.  Of  Treasure-trove. 


§  1.  TWO  kinds  of  things  are  comprised  in  the  taking  posses-  Of  the  Acquiji- 
sion  of  any  thing  that  has  no  owner,  viz.  animated  TOu^Jwfng 
creatures,  as  wild  and  uncaught  animals,  or  of  inanimate  things,  no  Owner.  . 
wkfeh  include  every  other  kind  of  things.  x 

I  »y  wild  n*$mn\* ;  because  animals  are  either  tame  by  nature, 
or  made  tame  by  custom,  or  entirely  wild  by  nature.  Of  these, 
such  as  are  wild  can  become  the  property  of  any  one  only  by 
possession  and  occupancy  (1);  for  animals  which  usually  go 
from  and  return  again  to  the  house,  as  bees,  pigeons,  ducks., 
swans,  and  the  like,  though  they  are  wild  by  nature,  and  though 
they  go  to  a  great  distance,  are  nevertheless  considered  as  being 
oar  property ;  and  they  may  not  be  possessed  by  any  other  per- 
son, unless  they  have  been  out  beyond  their  time,  given  up,  and 
abandoned  by  us,  without  a  hope  of  their  returning  back.  (2) 

All  other  wild  animals,  viz.  birds,  fishes,  and  other,  beasts 
living  in  the  sea  or  in  any  other  waters,  in  the  air,,  or  upon  the 
earth,  according  to  the  first  institution  of  laws,  may  be  caught, 
and  possession  may  be  taken  of  them  (3) :  such  was  from  the 
^ginning  the  general  right ;  and  it  was  pursued  by  .every  one, 
whether  rich  or  poor;  till  such  time  that  the  hunting  and  flight 
of  the  wild  animals  became  peculiar  and  hereditary  to  the  princes 
and  gentlemen,  and  to  other  supreme  magistrates,  and  limited 


(0  $ 12.  Inst,  dc  rer.  divis. 
W  § 15.  Instit.  de  re/,  divis*  L4,  1. 5. 
«.  de  aq.  rer.  domin. 


(3)  §  xj.  bait,  de  rer.  divis.  L3.  Ff. 
de  acq.  rer.  domin,  6ee  Oea.  i»  9,  Cicero 
deOffic.lib.i. 
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Of  Occupancy. 


[Book  II. 


Of  the  hunting 


under  certain  orders  (1) ;  in  consequence  of  which  some  of  tfient 
keep  their  game  in  their  inclosed  parks  and  fisheries :  hence  it  is 
to  be  understood  that  those  persons  who  keep  their  game  in  their 
own  inclosed  parks,  are  the  owners  thereof,  and  they  may  not 
be  caught  by  any  other  person  whosoever  (2).  Fishing  in  the 
confluence  of  waters,  fish-ponds,  &c.  belonging  to  the  vassals 
of  his  imperial  majesty,  or  to  other  subjects,  has  several  times 
been  prohibited  under  a  severe  penalty ;  nor  may  any  person 
kill  their  swans,  geese,  and  pigeons,  or  any  other  birds,  or  shoot 
them  with  guns,  bows,  or  catch  them  with  nets,  cords,  fells,  or 
with  any  other  instruments;  or  steal  the  eggs  of  those  birds;  or 
interrupt  them  in  any  way  whatsoever.  (3) 

$  2.  I  shall  now  proceed  to  shew  particularly,  how  far  the 
of  wild  Animals;  jmntJDg  of  wild  animals  extends  among  us,  and  to  whom  it  is  al- 
lowed, and  to  whom  not.  It  is  to  be  observedythat  the  hunting 
and  appropriating  of  wild  animals  may  be  done  in  three  different 
ways;  viz.  on  the  earth,  in  the  air,  and  in  the  water;  and  they 
are  generally  distinguished  by  the  terms  of  hunting,  fowling,  and 
fishing.  (4) 

$  3.  The  hunting  of  the  wild  animals,  viz.  deer,  does,  roes, 
hogs,  &c.  may  not  be  pursued  by  every  one  indiscriminately,  but 
only  by  those  permitted  by  the  earls  or  counts ;  and  barons  are 
allowed  to  hunt  only  one  deer  annually.  (5) 

Small  wild  animals,  such  as  hares  and  rabbits,  may  be  hunted 
by  all  nobles  and  principal  officers  of  the  country  (except  in  cer- 
tain places  which  were  antiently  appropriated  to  the  Counts), 
who  are  specified  by  Merula  (6);  who  has  discussed  at  length 
both  the  mode  of  granting  permission  for  hunting,  as  well  as  the 
manner  in  which  the  chase  was  to  be  pursued*  With  the  ex- 
ception of  these  persons,  no  one  is  allowed  to  catch  either  hares  or 
rabbits  (7),  even  in  his  own  land.  (8) 

§  4.  With  respect  to  the  flight  and  catching  of  birds,  it  is  not 
so  positively  fixed ;  but  the  common  people  are  only  forbidden 
to  catch  the  following,  by  means  of  birds  of  prey,  viz.  partridges* 


to  whom  per- 
mitted. 


Of  Fowling. 


(i)  See  Merula,  van  dc  Wilderneuen, 
lib.  a.  tit.  a.  cap.  x.  Grotius,  Inleyd.  book  a. 
part  4.  See  also  Christin.  vol.  v.  decis.  84. 
Gndelin.  de  Jar.  Noviss.  lib.  a.  cap.  a. 
Andr.  Gail,  lib.  a.  observ.  68. 

(a)  Arg.  Jia.  Instit.  de  rer.  divis. 
vtrs.  quicquid  autem.  juact.  1. 3.  §  14.  Ff. 
de  acq.  reJ  unit.  pan.  Zyp.  Not.  Jur.  Belg. 
tit.  de  jure  £«ci.  vera.  fene. 

(3)  Placaat,  April  10,  1550 ;  Sept.  8. 
155*;  May  14,1568;  Feb.  47,  1602; 
aid  Jan.  11,164a. 


(4)  §xa<  Instit.  de  rer.  divis.  £c  Lav 
§  1.  Ff.  de  acquir.  rer.  domin.  See  Me- 
rula, van  de  Wildemessen,  lib.  a.  tit.  a. 

(5)  Zypse,  Not.  Jur.  Belg.  tit.  de  venae., 
ferar.  Merula,  van  de  Wilderne»en,1ib.l. 
tit.  a-  c  1 .  in  pr.  Placaat,  Dec.  a6,  1  Ji  7  ^ 
art.  19.    May  19,  1544;    and  Feb.  I  a* 
I56i.art,7. 

(6)  Wetten,  dcr  Wildemessen,  fib.  x^ 
tit.  2  ft  3. 

(7)  Grotius,  Inleyd.  lib.  1.  c.  14. 

(8)  Ibid.  lib.  a.  c.  4*0.96. 
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pheasants,  bitterns,  herons,  quails,  crane*,  wild  swans,  bus- 
tards, guillemots,  divers,  and  grebes,  boat-bills,  &c.  the  pur- 
suing of  which  belongs  exclusively  to  the  Counts  only,  and  to 
rach  nobles  as  are  favoured  therewith  by  the  Counts,  with  the 
knowledge  of  the  foresters  and  esquires.  (1) 

§5.  By  a  placaat  of  the  13th  April  1559,  all  persons  are  *f?alri?,cn 
prohibited  from  shooting  either  old  or  young  swans,  or  catching 
them  with  nets,  or  with  any  other  instruments,  or  from  hunting 
them  with  dogs,  so  as  to  make  these  bite :  and  further,  no  per- 
son may  steal  either  the  eggs  of  swans,  or  their  young,  on  pain 
of  being  fined  for  the  first  offence  twenty-five  gilders,  and  thirty 
for  the  second,  besides  arbitrary  and  exemplary  correction. 
Moreover,  no  person  may  carry  any  wild  or  tame  swans,  either 
marked  or  unmarked,  without  heads  or  feet,  for  sale,  or  sell  the 
flame,  either  on  market  days,  or  make  a  present  of  them  to  any 
person  without  declaring  the  person  from  whom  they  obtained 
them,  and  to  whom  they  did  belong,  and  also  by  whose  order 
they  did  so,  on  the  penalties  above  specified.     By  a  decree  of 
the  Court  of  Holland,  dated  Dec.  22,  1555,  it  was  declared,  in 
the  suit  between  Mr.  Philip  van  Ligne,  Lord  of  Wasnaar, 
plaintu%  and  Jan  Vorn  van  Wyngaarden  defendant,  that  in 
Holland  there  is  an  old  custom,  that  those  who  fetch  a  swan,  or 
take  it  away  from  any  person,"  are  to  be  punished  by  the 
ftuymgraqf,  or  overseer  of  the  poultry,  in  the  following  manner ; 
viz.  that  officer  hangs  the  same  swan  or  swans  on  a  piece  of 
umber  fixed  in  a  large  parlour,  one  foot  above  the  level  of  the 
floor,  and  pours  over  the  swan  a  quantity  of  good  red  wheat, 
until  the  bird  is  completely  covered    with  it,  which  wheat 
is  declared  to  be  forfeited  to  the  parties  whose  right  of  fowl- 
ing was  violated,  besides  such  pecuniary  penalty  as  may  be 
awarded.  (2) 

If  any  person  unintentionally  take  any  noble  birds,  he  will  be 
declared  not  guilty  of  such  taking,  provided  he  carry  the  bird 
to  the  hawk-house  (valk-hw/$)  -  at  the  Hague,  but  will  receive 
for  it  a  reasonable  reward.  (3) 

All  other  wild  birds  may  be  caught  by  any  person  without 
distinction;  and  as  soOn  as  they  are  taken,  they  instantly  become, 
die  property  of  the  captor.  (4) 


(i)  In  the  original  Zfieutcr-Knapcn,— 
See  Gnxius,  Inleyd.  lib.  3.  tit*  4.  vers. 
Dm  Moet-  Placate,  Sept.  35,  1549  *  m^ 
Uor*  18,  1555. 


Si)  Vide  Sententie  Boek,  n.  4*. 
3)  Placaat*  September  as,  1549  i  **4 
November  18,  1555. 
(4)  $  u«  lost*  ds  roc.  divis, 
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Who  may  hive  $  (j.  The  regulation  concerning  the  talriqgof  wild  ducks  was 
m^^uineT^  renewed  by  two  placaats  of  the  20th  Dec.  1550,  and  the  30th 
p^  m^1**  '**•  160*,  for  the  purpose  of  preventing  the  damage  sustained 
thereby  in  the  tithes,  grass  and  corn  lands;  and  it  was  ordered, 
that  no  person  may  henceforth  make  any  new  decoys  within  the 
dikes,  on  pain  of  forty  gilders,  and  that  the  same  should  be 
broken  down,  unless  such  person  has  so  much  land  on  which  he 
can  make  a  decoy  without  any  injury  to  his  neighbours ;  and 
for  the  making  of  such  decoy  he  may  obtain  leave  on  application 
to  the  chief  magistrate:  it  was  further  ordered,  that  those  who 
shall  within  ten  years  thereafter  fix  a  decoy ;  and  if  it  does 
not  contain  eight  morgen  (or  sixteen  acres)  of  land,  it  shall  be 
broken  down,  excepting  those  of  lords  of  manors,  who  are 
entitled  to  keep  the  fowls  tied  on  lines  (it  is  to  be  understood, 
that  this  is  a  right  belonging  to  the  dignity  of  Count) ;  and  that 
those  who  keep  decoys,  either  within  or  without  the  dikes,  shaft 
be  obliged  to  shut  up  their  birds  during  the  seasons  of  sowing 
and  reaping;  that  is  to  say,  from  the  middle  of  March  to  the 
1  st  of  May,  and  from  the  middle  of  July  to  the  1  st  of  September, 
on  pain  of  forfeiting  six  pounds,  besides  the  uninclosed  birds. 

In  like  manner  it  is  ordered  by  a  placaat  of  Jan.  28,  1591, 
hi  the  country  of  the  Rhinej  and  of  May  13,  1610,  and 
May  10*  1611,  at  Delft,  that  no  person  who  is  not  possessed 
of  landed  property  to  the  amount  of  twelve  morgen  (or  twenty- 
four  acres)  either  freehold  or  leasehold ;  of  which  land,  in  the 
territory  belonging  to  Delft,  six  morgen  (or  twelve  acres)  must 
„  annually  be  cultivated ;  he  may  neither  rear  any  pigeons  nor 
construct  pigeon-houses,  on  pain  of  forfeiting  six  gilders  for  the 
first  offence,  twelve  for  the  second,  and  for  the  third  offence  he 
shall  be  subject  to  arbitrary  correction,  and  such  pigeon-hotise 
shall  be  demolished. 

The  privilege  of  fowling,  however,  is  so  far  granted  by  a 
placaat  of  Jan.  8, 1585,  that  no  person  may  attempt,  either  by  day 
or  nigh%  to  approach  the  decoys,  creeks,  canals,  rivers,  or  any  other 
waters,  to  or  within  the  distance  of  five  hundred  roods,  or  run 
towards  them,  or  towards  any  wharf  situated  near  them,  and  shoot 
with  any  long  or  short  fire-arms,  or  knock  at  their  fences,  toss  their 
sails,  or  throw  them  over,  and  make  any  noise  whatever,  either 
by  calling  or  screeching  in  or  about  the  before-mentioned 
creeks,  canals,  rivers,  or  any  other  waters,  by  which  the  fowls 
may  be  chased  away  or  disturbed  from  their  cages,  on  pain  of 
forfeiting  such  fire-anus,  and  of  being  fined  ten  gilders  for  the 
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first  ofence,  and  for  the  second  aucb  offender  thsll  be  subject 
to  arbitrary  correction. 

Moreover,  by  the  placaats  of  May  2»  1605,  Sept  10,  160S, 
and  Oct.  27,  1610,  die  shooting  of  any  pigeons  or  tame  docks 
in  the  country  is  prohibited,  6n  pain  of  forfeiting  twelve  gilders 
for  the  first  offence,  arfd  afterwards  twenty-four  gilders,  bcradra 
the  forfeiture  of  the  fire-arms  and  arbitrary  correction. 

If  any  persons  chase  and  shoot  a  wild  bird,  and  if  it  does  not 
fell  immediately,  it  afterwards  may  be  caught  or  taken  op  by 
any  other  person.  (1) 

j  7.  The  right  of  fishing  in  the  North  and  South  Seas  belongs  j*j£  Rish<  <* 
to  all  the  fishermen  of  the  adjacent  countries.  (2) 

But  fishing  may  be  practised  with  an  angling  rod  in  rivers, 
and  in  other  waters  (which,  as  we  have  already  stated,  are  among 
royalties  (3) ;)  provided  that  no  person,  under  pretext  cf  anfih 
angling,  injure  the  freeholders  in  Rhineland  in  their  hay,  reed, 
tar£  alder  trees,  or  any  other  plantations.  (4) 

Those  only  who'are  possessed  of  the  right  of  sovereignty-may 
fiah  wifh  fishing  Apparatus  in  the  rivers  and  navigable  waters.  (6) 

The  placaats  of  the  8th  February  1521,  titd  the  26th  April 
1578,  the  9th  March  1580,  the  10th  April  1586,  the  8d  June 
1609,  5th  March  1610,  20th  of  May  1624,  and  18th  of  March 
1648,  prescribe  the  manner  of  fishing,  and  also  the  kinds  of 
apparatus  *which  must  be  made  use  d£  as  wstt  an  the  North  Sen 
as  upon  the  herring  fishery  and  great  fishery;  and  likewise 
direct  the  manlier  of  fishing,/ tand  the  filhing  apprartus  which 
n  to  be  employed  in  the  rivers,  hakes,  and  ^hartnels,  both 
within  and  without  the  dikes. 

$8.  All  inanimate  things  which  have  no  owner,  belong  to  the  Of  the  Acquis*- 
perwwtofim  finds  or  takaeth^  rt^SS^ 

Of  this  ^description  are  unknown  islands  discovered  in  the  no  Owner, 
sea  (7) ;  as  also  goods  abandoned  by  their  proprietors  (8) ;  money 
thrown  away  to  make  people  scramble  for  it  (9) ;  and  likewise 
the  productions  of  the  sea  itself,  and  whatever  may  be  cast  on 
shore.  (10) 


(0  J  13.  hath,  de  ttr.  tfiris.  l.j.  §  z. 
*£  de  acq.  Ttr,  dontin. 

(1)  L.  1.  Ff.  de  acqoir.  rer.  doto.  Vide 
«iim  Satirise  Arcad.  p.  300. 

(j)  Fbcaat,  April  13, 1558 ;  tnd  of  the 
fioteiof  Holland,  June  3,  1609,  artic.  21. 

(4)  Art;.  $  ia.  Instk.  de  rer.  divis.  vers. 
IW.  Pbcatt  of  the  Court  of  Holland, 
Aug.  3, 1613  ;  and  May  18,  1643, 

(j)  Haciat,  April  10,  1550;  Sept/*, 


155a;  April  Xi,  4J5&;    and  May  14, 
1568. 
(6)  £.3.  Ff.de  acquir.  rel  amitttneV 


(7)  §  **•  Instit.  de  rer.  divis. 

(8)  $  45t  46.  Inst,  de  rer.  divis.  1.  *• 
K  de  his  quae  pro  derelict,  et  Groenewef, 

ad  $47. 

(9)  §  45*  loalu  de  rer.  divk. 

(10)  $  18.  Instit.  de  rer » divis. 
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Stranded  goods  which  are  lost  by  high  floods  or  shipwrecks, 

being  taken  up  from  the  sea,  and  found  on  the  shore,  remain 

under  the  property  of  their  former  master  and  proprietor,  and 

cannot  become  the  property  of  any  other  person  (1).     These 

regulations  were  at  first  neglected  by  us,  but  afterwards  it  was 

understood,  that  all  shipwrecked  things  'found  in  sea,  and  all 

stranded  goods  should  devolve  among  us  to  the  Counts;.. but  in 

process  of  time  the  equity  of  the  Roman  laws  for  the  most  part 

relaxed  these  regulations. 

Things  found  in       §  9.  First  of  all,  in  consequence  of  the  stranding  of  a  ship  of 

•traded  or  lost,   Hamburg  near  Schevening,  in  the  year  1442,  it  was  ordered 

^  who!n2.bc    ^or  the  future,  that  every  person  who  should  lose  his  property 

by  shipwreck,  may  again  appropriate  it  to  himself  wherever  he 
may  find  it,  except  the  inhabitants  of  such  countries  where  a 
different  practice  obtains  against  the  inhabitants-  of  Holland, 
concerning  which  subject  several  decrees  have  been  issued. 
Such  goods  were  taken  care  of  faithfully  and  carefully  by  the 
treasurer  general  of  Espergne  (2),  and  publicly  sold  for  the 
advantage  of  those  who  may  thereafter  be  found  entitled  thereto, 
and  the  proceeds  thereof  were  to  be  given  to  die  owner  of  the 
goods,  after  deducting  a  reasonable  sum  for  salvage ;  all  persons 
seizing  such  property  without  giving  information  thereof  either 
to  the  treasurer  or  his  overseers,  and  receiving  salvage  for  the 
same,  will  be  punished  as  thieves,  as  well  as  those  who  receive 
and  detain  such  goods.  (S) 

A  similar  practice  obtains  in  the  case  of  all  other  goods,  if  not 
intentionally  abandoned,  strayed,  lost,  or  mislaid  by  the  proper 
owner ;  the  right  to  which  goods  is  not  forfeited  by  the  proper 
proprietor  thereof  (4) ;  but  the  finder  of  such  goods  must  take 
fhem  to  the  public  keeper  (5).  If  such  goods  be  not  claimed  by 
the  right  owner,  they  will  devolve,  in  the  last  place,  to  the 
Count  (6) 


(1)  §  47-  Instit.de  rer.dwis.  L  1.  Cod. 
Ntofiig.  l.ult.  Ff.  de  incend.  ruin,  et 
naufrag. 

(l)  The  original  term  is  Rent-Meetier 
Ceneraal  van  Stpergne.  We  have  no  cor- 
respondent English1  Officer.— Editoe. 

(3)  See  the  Placaats,  March  10, 1520; 
Sept.  13,  1549;  renewed  July  27,  1556; 

J™y  8,  1559;  Juty  i»»  1563 ;  March  9, 
1567;  July  £  1559;  May  17,  1574; 
and  Feb.  29,  1579;  also  the  Placaats  of 
Nor.  4,  1606 ;  May  24, 1613  ;  April  20, 
i6aoj   Oa.  31,  1626;    Feb.  4»  1*48; 

•fcy  *7i  ifji ;  «nd  Dec.  a,  1663,    See 


further,  Grotius,  Inleyd.  lib*  a.  tit*  4.  in 
fin.  vtrs.Wat  belangt.  De  Jure  Belli,  lib.  2. 
c,  7,  n.  1.  Andr.  Gail,  lib.  i.  obserr.  it. 
Zyp.  Mot  Jur.  Belg.  tit.  de  Jure  fisci,  in 
verb.  Bona  Naufmga.  Christim  voL  5. 
deck.  94.  Batav.  Arcad.  p.  (mini)  447, 
and  p.  288.  etseq.  edit.  1663. 

(4J  L.  67.  Ff.  de  rei  vind. 

Is)  Burgund.  ad  consuetud.  Flaad. 
Tract.  12.  num.  2, 3, 4. 

(6)  Tot.  tit.  Cod.  de  ban.  vacant.  Coat. 
Antwerp,  titul.  58.  art.  %.  Goris  Adrersaiw 
^fisceQ.  Tract. 3.  c.  12.  n.  1.  etseq.  C**« 
mad  Coonictud.  Burg,  rob,  i*$%, 


Ch.3.]  Qf  Occupancy.  118 

§10.  Among  things  that  have  no  owner  are  also  to  be  Of  the  Booty 
reckoned  the  booty  and  prey  taken  from  our  enemies  in  war;  Enemies.  ** 
of  which  the  immoveable  goods  devolve  to  the  commonwealth, 
bat  die  chattels  and  moveable  things  devolve  to  the  right 
owner  (1).  The  same  may  be  said  of  such  goods  as  may  have 
been  taken  and  obtained  in  certain  particular  cases,  or  to  booty 
acquired  on  highways ;  but  things  obtained  by  soldiers  when 
on  public  service  during  war,  and  conquered,  are  to  go  to  the 
treasury  of  the  state,  with  the  exception  of  a  small  dividend 
amongst  them  as  a  gratuity.  (9) 

{11.  According  to  the  Roman  laws,  under  this  description  Of  barren  and 
are  comprehended  barren  and  abandoned  lands,  which  may  be  J^,°ncd 
appropriated  by  every  one  after  the  expiration  of  two  years  (3), 
bat  this  practice  does  not  obtain  among  us;  but  the  same  may 
not  be  owned  by  others,  and  such  lands  must  remain  under  the 
property  of  the  former  owner,  even  though  the  same  should  have 
been'abandoned  in  consequence  of  war,  or  influx  of  water,  or  any 
other  occurrence  and  inability;  for  Philip  II.,  in  the  year  1587, 
by  letters  patent  offered  certain  lands,  which  had  been  aban- 
doned by  the  inhabitants,  in  consequence  of  the  surprise  of  war 
and  famine,  to  be  possessed  and  cultivated  according  to  their 
desire ;  and  added  to  (his  clause,  that  the  expences  incurred  in 
improving  such  lands  must  be  defrayed  by  the  former  owners.  (4) 

§  12.  The  taxes  laid  upon  the  dikes  in  South  Holland  and  The  Nature  of 
Gdderland,  are  an  old  right.  No  person  may  abandon  his  lands  in  £9etem"Re&- 
consequence  of  the  taxes  introduced  for  the  purpose  of  keeping 
the  dikes  in  repair,  without  abandoning  all  his  other  lands,  houses, 
rents,  and  other  goods  situated  within  the  circumference  of  the 
dikes,  from  which  the  taxes  may  be  realized  or  levied ;  and  if  they 
prove  inadequate,  a  claim  may  be  made  upon  such  other  lands, 
and  the  whole  bosom  {boesem)  proceeding  from  the  same  lands 
subjects  the  owner  to  the  duty  for  keeping  dikes  in  repair,  which 
is  called  the  boesem  regt,  or  bosom-right  (5).  Further,  no  per- 
son may,  in  the  countries  mentioned  below  (5),  abandon  his 
lands  on  account  of  the  expences  of  the  ze-weer  or  sea  weather  ; 
otherwise  the  sheriff,  who  has  laid  Out  his  money,  if  the  land 
is  not  good,  may  seek  his  remedy  against  his  other  goods.  (6) 


(0  $17-  Ia&tit.  de  rer.  divis.  Grotius, 
fckjd.  Kb.  2.  part  4.  num.  3 1 . 

(*)  Grot,  de  Jure  Bell.  lib.  3.  c.  6. 
Vmn.  ad  \  17.  inst.  de  ler.  divis. 

(3)  L.  8.  de  omni  agro  deserto. 

(4)  See  Zyp.  Nam.  Jur.  feelg.  de  Jure 
Eoipbyth.  in  fin. 


(5)  See  Beschryving  van  Zuid-Holland, 
p.  578.  Gereformecrde  Dyk-regten  van 
*tryk  Nymegen,  over-en-neder  Betuwe, 
Sampt  Maas  en  Waal.  c.  1 1 .  art.  3,  4. 

(6)  See  Keuren  van  de  Landen  Voorn* 
an .  09  &  seq. 
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§  13.  Any  concealed  treasures,  which  a  person  ma  J  find  upon 
or  in  his  own  ground,  belong  to  himself  in  propriety;  but  if  any 
such  treasure  be  found  in  the  land  of  another  person,  one  half 
thereof  belongs  to  the  owner  of  the  soil,  and  the  other  half  to 
the  finder.  (1) 

In  many  countries,  where  treasure  is  found,  it  is  seized  and 
appropriated  by  the  government  of  such  countries;  and  this 
usage,  according  to  Christin  (2),  has  obtained  in  almost  every 
place :  but  Grotius  says  that  this  is  uncertain  among  us  (3) ;  and 
the  right  of  the  Count  to  such  treasure  was  objected  to  on  good 
grounds.     Where,  however,  there  is  no  sufficient  proof  thereof, 
other  writers  are  of  opinion,  upon  good  grounds,  that  in  such 
case  we  ought  to  follow  the  written  laws,    Propterea  quod, 
nempe,  quicquam  de  eo  cautum  repcriatur  legibus  propriis9  neque 
Romani  Juris  vigor  dissuetudine  usuve  corUrario  hoc  in  parte 
enervates  sit  (4) ;  of  which  there  is  a  good  example  in  the  case 
of  Klein  Fietersz  of  Langweld,  who,  in  digging  a  sewer  at 
Gjgravenbage,  found  a  small  pot  containing  some  gold  eoin%  to 
which  the  chamber  of  accounts  could  not  prove  themselves  to  be 
entitled;  but  as  he  could  not  afford  to  go  to  law  with  that 
chamber,  (having  previously  agreed  with  the  owner  of  die 
ground),  be  petitioned  the  chamber,  that  all  the  right  which  any 
Count  might  have  to  such  money  might  be  entirely  transferred 
to  him ;  and,  after  a  previous  advice  of  the  treasurer  of  the 
perquisite-money  of  the  country,  denominated  Mspergne  (5),  and 
of  die  advocate^fiscal,  his  application  was  granted  in  consequence 
of  his  poverty*  by  certain  letters  written  on  that  subject*  and 
bearing  date  June  80th,  1686,  but  with  a  condition  tbst.  he 
should  pay . sixteen  of  such  coins  to  the  dignity  of  Count.  («►) 


(x)  §  39-  !■*•  *«  rer.  dWis.  Jfc  L  rarfc. 
Qotl  4c  Ttottur. 

(l)  Ad  Consuetud.  Mechlin,  tit.  I. 
ait.  ji.  aniOratiuc  de  Jure  Belli,  fib.  a. 
c.  8.  n.  7. 

M  Inleyd.  Kb.  %.  in  fine. 

(4)  8m  Groeneweg  de  legfr.  abrogat. 
•4  §  39.  Inst,  de  rer.  diy.  and  B*av,  Arcjtd. 


p.  (mini)  441,  or  p.  18s  et  seej.    of  the 
edition  of  the  year  1663. 

(5)  In  the  original,  Xent-meeUer  wan 
Etpergne;  this  officer  teem*  to  hmre  an- 
swered to  our  receivers-general  of  coun- 
ties*—Ed  !  TOE. 

(6)  Vide  Register  B.  A.  UL  x$6» 


(    ns    ) 


CHAP.  IV. 
of  Property  by  A 


§  1.  Accession  defined. 

2.  Increment,  how  and  by  whom 

to  be  appropriated. 

3.  How  far  Lords  of  Manors 


are  entitled  to  the  Right  of 
Increment, 
4.  In  what  Cases  the  Right  of 
Property  in  Land  is  lost  by 
Inundations,  ftc. 


§  1.  ACCESSION  is  a  mode  of  acquiring  property,  in  which 

any  corporeal  thing  receives  an  increase,  either  by  dcfincd' 
natural  or  by  artificial  means. 

§2.  With  respect  to  such  increase,  it  has  been  maintained  increment,  how 
in  behalf  of  the  Counts  in  Holland  and  West-Friesland,  that  J"d5l^S?-2 

-  7  be  appropriate** 

that  the  same  belongs  to  than  (1) ;  but  this  has  been  denied  by 
ethers,  because  the  variety  of  customs,  and  the  decrees  passed 
in  consequence  of  their  being  considered  as  right,  would  render 
such  claim  very  uncertain  (2).  It  is  probable,  that  islands  and 
increments  formed  in  rivers  and  in  the  common  waters  of  the 
country,  and  which  are  separated  from  the  other  land,  may 
appertain  to  the  dignity  of  Count,  while  the  flowing  rivers 
till  this  present  time  belong  to  the  Count,  and  are  consequently 
reckoned  among  the  revenues  of  the  country,  whence  it 
follows  that  all  increment  in  the  same  belongs  to  him  also  (3). 
But  it  cannot  be  applied  to  whatever  the  sea  and  the  rivers 
imperceptibly  cast  upon  any  person's  land,  whereon  it  begins 
to  lake  root;  and  as  we  have  no  rule  on  this  subject,  it 
must  therefore  be  understood,  according  to  the  Roman  laws, 
that  such  dttmrion  or  imperceptible  increase  belongs  to  the 
owner  of  the  land  where  the  increase  had  taken  place  (4).  But 
it  is  otherwise  in  respect  to  lands  which  are  overflowed  only : 
for  an  inundation  does  not  alter  the  face  and  nature  of  the 
earth;  and  therefore,  when  the  waters  have  receded,  it  is  appa- 
rent, that  the  property  will  be  found  s^ill  to  remain  in  him  in 
whom  it  was  vested  before  the  inundation.  (5) 


(i)  Pbc  May  22, 1559. 

(*)  Grot.  Infoyd.  lib.  2.  c.  9.  vers.  In 
Holland. 

(3)  On  this  subject,  see  Plac.  May  22, 
1559.  Grot.  Inleyd.  fib.  2.  tit.  9.  ven. 
Dat  fodanig,  &  de  Jure  Belli,  lib.  a.  cap.  8. 
sum.  i  o.  Christin,  vol.  iv.  decis.  86.  num.;. 


Goris  de  differ.  Jur.  §  23.  Zyps,  Nocit. 
Jut.  Belg.  tit.  de  Jure  fisci  vers.  Res  com- 
munes Pen,  ad  Cod.  de  Alluv.  num.  8. 
Consult.  &  Advys.  torn.  2.  cons.  26, 

(4)  §  20,  ax.  Instit.  de  rer.  acquis. 

IS)  §  24.  Instit.  de  rer.  acquis.  1. 7. 
§  0. 1. 30.  §  3.  de  acquir.  rer.  domin. 


IS 
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Of  the  Acquisition  of  Property     [[Book  II. 


Antiently,  it  was  customary  that  increments  in  rivers  belonged 
so  far  to  the  adjacent  lands  as  a  person  could  ride  on  both  sides 
with  a  dung  cart,   or,  according  to  the  old  customs  of  the 
country,  wells  may  be  dug;  of  which  increments,  before  the 
justice  of  Maas-sluice  in  the  year  1568,  a  dam  was  made  by 
some  old  people,  which  extended  so  far  in  the  river,  that  a 
person  going  from  his  land  could  reach  to  the  opposite  side 
with, his  sword.  (1) 
How  far  Lords        §  3.  In  Holland  and  Zeland  the  lords  of  the  manors  pretend, 
writfcdto  Incre-  tnat  ^y  vhtue  of  their  manors  they  have  a  right  to  increment, 
menu  though  no  mention  is  made  thereof  in  their  letters  of  investi- 

ture; unless  such  right  was  expressly  excluded  from  the 
letters  of  investiture ;  and  accordingly  it  was  so  understood  by 
the  court  of  accompts  of  the  sovereignty,  in  the  years  1557  and 
1560. 

The  treasurer  of  Beooster  Scheldt  (Blast  Scheldt)  was  ordered 
to  make  a  collection  of  the  duty  imposed  upon  the  furzes  and 
increase,  and  as  the  lords  of  manors  who  possess  the  same  in 
the  district  under  his  receipt  had  refused  to  pay  it,  and  in  con- 
sequence of  this  refusal  he  was  unable  to  make  the  intended  collec- 
tion, he  informed  the  chamber  thereof,  by  which  he  was  ordered 
to  submit  the  case  to  the  consideration  of  the  full  college  of  the 
court  of  Holland,  where  it  was  understood  that  the  lords  of 
manors  were  entitled  to  such  furzes,  thickets,  and  increase,  pro- 
vided they  raise  their  manors,  and  pay  the  duty  imposed 
thereupon. 

But  in  the  countries  where  the  Counts   had  granted   the 
land  under  certain  regulations  (2),  the  right  of  increment  belongs 
v  to  the  Count  (3).     If  the  land  be  drained  up  to  the  river,  ot 

Jhave  accumulated  in  such  a  manner  that  its  just  extent  cannot 
be  ascertained,  the  right  of  increment  belongs  to  the  owner.  (4) 
§  4.  Where  lands  have  been  inundated  by  the  waters  of  the 
country,  and  have  remained  in  conjunction  with  them  for  the 
space  of  ten  years,  and  grow  up  again  with  mud,  and  become 
solid  land,  they  are  considered  by  us  as  abandoned,  and  devolved 
to  the  Count  (5).  To  the  lords  of  certain  downs  or  wildernesses 
belongs  also  that  part  which  was  covered  or  filled  up  with  sand 


In  what  Case* 
the  Right  of 
Property  in 
Lend  is  lost  by 
Inundation,  &c« 


(i)  See  Grotius,  Inleyd.  1.  I.  cap.  7. 
num.  13.  27.  U  de  Jure  Belli,  lib.  a.  c.  8. 
num.  14. 

(a)  Jfaetafoi,  in  the  original,  fin*  which 
no  corresDonding  English  word  is  to  be 
found  in  the  dictionaries. 

(3)  L.16.  Ff.  de  acquir.  rer.  donitn. 
1.  z.  \  6.  Ff.  de  1  lomiuib. 


(4)  Grot  de  Jure  Belli,  lib. 
num.  1  a. 


ip.o. 


(5)  Arg.  $  ax.  tn  verb.  Icogiore  tem- 
pore instit.  de  rer.  divia.  &  pr.  omit,  dm 
usucap.  Grot,  de  Jure  Belli,  fib.  a.  cap.  8. 
num.  10.  contra  J  23.  tnetu.  de  rear,  divis. 


Ch.  4.] 
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for  the  space  of  ten  years,  and  has  the  semblance  of  a  wilder- 
ness, and  which  has  remained  uninclosed.  (l) 

Several  decrees,  corresponding  with  the  above  regulation,  were 
given  in  the  year  1525,  by  the  court  of  Holland,  because  their 
ancestors,  before  the  great  inundation  of  the  year  1421,  had 
landed  property  there;  but  if  there  have  not  been  from  time  to 
time  some  mark  of  possession,  and  repairs,  as  by  fishing  or 
otherwise,  they  are  considered  as  not  being  able  to  retain  the 
possession  thereof  (2) :  so  it  was  understood  by  the  court  of 
Holland,  in  the  case  of  the  procurator  general,  who  summoned 
all  the  freeholders  of  the  lake  of  South  Holland ;  saying,  that 
in  consequence  of  the  inundation  of  the  year  1421,  he  was 
entitled  to  all  the  lands  and  fisheries  which  they  possessed 
therein ;  upon  which  the  burgomasters  of  Dordrecht  defended  the 
rights  of  their  fellow  citizens,  the  freeholders  of  the  same  lake, 
that  the  procurator  general  was  not  entitled  to  such  a  general 
demand,  but  that  he  should  be  obliged  to  institute  his  action 
concerning  it,  and  that  he  should  consider  it  as  being  the 
privilege  of  the  dignity  of  Count ;  upon  which  a  decree  was 
passed  in  1502,  against  the  procurator  general.  It  was  also 
decreed  on  the  last  day  of  January  1588,  by  the  supreme  court, 
in  behalf  of  the  heirs  of  Gerrit  van  Roon  against  the  procurator 
general  and  dikegrave  and  the  high  inspectors  of  the  banks  of 
Bonaventura,  which  decree  was  afterwards  confirmed  on  a  revi- 
sion. 

They  who  have  a  right  to  the  increment,  may  make  dams, 
indosures,  or  other  works,  provided  they  do  not  injure  the 
interests  of  a  third  person,  or  the  common  navigation  (3)*  For 
the  prevention  of  damages  or  obstructions  to  the  fisheries  or 
neighbouring  grounds  belonging  to  any  person  by  means  of  such 
dams  or  fences,  certain  places  have  particular  statutes  and 
local  laws.  (4) 


(1)  Grotius,  Inleyd.  book  2.  c.  9.  yen. 
Door  overto^p. 

(2)  Contra  1. 23.  quib.  mod.  usufruct, 
onht.  Grotius,  Inleyd.  lib.  2.  c.0.  vers. 
Hoewel.&  De  Jure  Belli,  lib.  2.  C.  8.  n.10. 
Con.  ft  Adrys.  torn.  2.  cons.  26.  oum.2. 
Beschryrtng  van  Zuid  Holland,  (Descrip- 
tion of  Sooth  Holland)  page  578. 

(3)  Aig.  tot.  tit.    Ff.  de  0umm.  Ne 


quid  in  Sum.  publ.  Perei  ad  tit.  Cod.  de 
Alluvionih.  §  1. 

(4)  On  this  subject  the  reformed  Dyke- 
laws  of  Nymeguen,  the  Upper  and  Lower 
Betuwe,  Saint  Maas  &  Wall,  by  the  States 
of  die  principality  of  Geldcr  and  the  county 
of  Zutphen,  agreed  upon  at  the  Convention 
of  Arnheim  on  the  15th  Aug.1640.  cap.  16 
At  17. 
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CHAP.  V. 


y  1.  Artificial  accession  defined. 

2.  What  has  been  sown  or  cul- 

tivated upon  any  person's 
ground,  belongs  to  the  pro- 
prietor of  the  ground. 

3.  Where  Two  Substances  are 

mixed  together,   to  whom 


Of  artificial  Accession. 
[Grot.  2. 8.  9.] 

the  Compound  belongs. 

4.  To  whom  a  Picture  or 
ing  upon  another  Person's 
Pannel  or  Paper  belongs. 

5.  Of  Property  by  Confusion. 

6.  In  what  cases  Compensation 
ought  to  take  place. 


Artificial  Acces- 
son  defined* 


What  has  been 
sown  or  culti- 
vated upon  any 
Person's 
Ground,  belongs 
to  the  Proprietor 
of  the  Ground. 

"Where  Two 
Substances  are 
mixed  together,] 
to  whom  the 
Compound 
belongs* 


To  whom  a 
Picture  or 
Writing  upon 


§  1.    A  RTIFICIAL  accession  is,  when  two  things  being  joined 
together,  that  which  is  of  the  greatest  value  attracts  to 
itself  that  which  is  of  less  value,  in  consequence  of  the  shape 
derived  from  the  commixtion. 

§2.  Whatever  is  inseparably  cultivated  or  sown  upon  the 
ground  of  another  person  belongs  to  the  owner  of  such 
ground  (1);  whether  any  person  had  sown  the  seed  of  another 
person  upon  his  own  ground,  or  his  own  seed  upon  another 
person's  ground.  (2) 

§3.  If  from  another  person's  marble  a  statue  be  produced*  or 
from  another  person's  malt  beer  be  made,  or  from  a  person's 
materials  wine  and  honey,  mead  and  the  like,  be  made ;  or  if  they 
be  made  partly  'from  another's  materials,  and  partly  from  the 
maker's  own  materials:  in  these  cases  the  matters  which  are 
joined  together  cannot  be  separated  from  each  other,  and  as 
the  form  or  shape  contributes  more  to  the  essence  of  the  thing 
than  the  matter,  the  possession  thereof  is  consequently  adjudged 
to  the  person  who  imparted  the  shape,  provided  the  latter  pays 
for  whatever  he  has  brought  upon  another's  ground  (3).  Very 
frequently  it  happens  that  a  thing  which  is  added  to  another 
substance,  is  of  greater  value  and  more  costly  than  the  substance 
to  which  it  is  added ;  it  must,  however,  follow  the  substance  to 
which  it  is  put,  just  as  one  person's  gold  that  is  woven  into  the 
cloth  of  another,  belongs  to  the  cloth.  (4) 

§  4.  I  said  in  consequence- of  a  shape  derived  from  commixtion, 
that  is,  if  the  two  substances  united  together  can  be  conveniently 


(i)  L.  a.  Ff.  de  superfic.  &  1. 50.  Ff. 
de  acquir-  rer.  domin.  §  %i.  Inst,  de  rer. 
dim. 

W  S  29t  3°*  hmk.  de  rer.dms. 


(3)  §  25.  Inst,  de  rer.  divis.  I.  13.  $  t. 
Ff.  de  verb.  Signif.  1. 6.  §  1.  Ff.  de  Auro 
k  Arg.  leg.  1. 9.  §  3.    Ff.  ad  Exhibcod. 

(4)  §  26.  Inst,  de  rer.  divis. 


Ch.5.] 


Qf  artificial  Accession. 
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separated  from  each  other,  and  be  brought  each  to  its  former  another  Person'* 
quality,  just  as  a  thing  that  is  made  of  silver  or  gold  can  easily    Inn*        8a# 
be  converted  into  rough  gold  or  silver,  by  which  the  thing  is  not 
lost,  baton  the  contrary  each  person  retains  his  own  property,  (1) 

An  exception,  however,  is  made  in  favour  of  the  art  of 
painting ;  for,  if  any  one  paint  any  thing  upon  cloth  or  board 
belonging  to  another  person,  such  painting  belongs  to  the 
former  (2) ;  the  same  maxim  is  also  in  force  among  us  in  regard 
to  writings  executed  on  paper  belonging  to  another  person  (3) ; 
for  a  person  may  write  any  thing  of  as  much  value  as  the  paper 
may  be  worth,  just  as  a  painter  may  paint  upon  a  parmel  or 
piece  of  cloth:  for  example,  a  person  may  write  down  his 
accounts,  or  his  thoughts,  or  any  thing  eke  which  he  does  not 
wish  to  communicate  to  any  other  person,  upon  a  piece  of  paper 
belonging  to  another  person.  (4?) 

4  5.  If  the  materials  of  two  persons  be  incorporated  together,  <**J2**f  *t 
any  new  form  or  shape  being  communicated  to  them, 


then  the  whole  mass  or  composition  is  common  to  both  pro* 
prietors.  (5) 

$  6.  In  conclusion,  it  must  be  well  observed,  that  in  mixing  JawhqciMa 
together  the  goods  of  one  with  the  goods  of  another,  or  the  ma-  ougbuoukt 
terials  of  one  with  those  of  another,  if  such  commixtion  have  pUcc* 
taken  place  in  good  faith,  in  this  case  the  person  to  whom  the 
possession  is  allotted,  is  obliged  to  make  a  reasonable  compensa- 
tion to  him  who  must  give  *p  his  property  (6)  i  otherwise,  if 
die  cottmixtkm  had  unfaithfully  taken  place,  in  which  event  the 
ewaer  of  the  materials  must  retain  his  right,  and  the  person 
mixing  them  forfeits  his  labour,  together  with  the  materials 

(7) 


dkJk 


(l)  \  *5-  fastit.  fe  rer.  divis.  1. 38. 
$4-  Ff.de  leg.3. 

(*)  §  34*  Instit.  de  rer.  divis. 

(!)  Gemra.  §33.  Inst,  de  rer.  divis. 

(4)  See  Grotiue,  tafeyd,  I*  2«  epp.  & 
▼en.  Dog  hier,  towards  the  end.  Mynstn- 
t».  Vina,  and  Fans,  psectiq*  de  £0111*.  ad 
4.  §  33.  Into,  de  rer.  divis. 


(5)  S  *7*  Inttit.  de  rer.  divis. 

(ty$*4.  Jmrit.de  rer.  divk  ft  aHYiftm 

num.  4.  Jure  enira  nature  aeopam  est  ne- 

minetn  cum  alterius  jactur*  fieri  locuple- 

rioreim  L 14.  Ff.de  eondiek  iaM;  t.  ao£ 

.*?.  d.  R.  Jur.  lib.  a.  feudor.  tit.  S& 

(?)  i  3°*  J****  •*•  tct*  d">*  " 
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CHAP.  VL 

Of  the  gathering  of  Fruits. 
[Grot.  2.  6.] 


|  1.  Of  the  gathering  of  Fruits 
from     the    Property     of 
another  bond  fide  possessed 
as  a  Persons  own. 

2.  Fruits  defined. 

3.  When  and  how  the  Percep- 

tion of  Fruits  ceases,  and 


Restitution  is  to  be  made  to 
the  lawful  Owner. 
4.  Where  a  Person  possesses  a 
Thing  unfairly,  he  is 
obliged  to  make  Rati' 
to  turn. 


sons  own. 
Fruits  defined. 


Of  fhe  gather-     §  1*  JJY  the  possession  of  an  estate  which  a  person  bona  fide 

jug  of  Fruits  believes  to  be  his  own,  he  acquires  in  consequence  the 

perty  of  another,  possession  of  the  fruits  of  such  estate,  (l) 

seHed*as a'per-  §  2#  Under  the  term  fruits  is  comprized  whatever  the  pro- 
perty so  possessed  could  annually  produce;  viz.  all  fruits  of 
trees,  fruits  of  the  earth,  as  also  whatever  is  produced  from  the 
cattle;  viz.  calves,  foals,  lambs,  bees,  chickens,  young, pigeons, 
geese,  milk,  cheese,  butter,  and  the  like.  (2) 

§  S.  This  possession  and  perception  of  fruits  ceases  as  soon 
as  the  property  is  claimed  by  the  proper  owner;  and  after  a  full 
pleading  at  law  had  thereon,   all  the  subsequent  fruits  and 
profits  must  be  restored  to  him  (3),  as  well  as  the  expences  and 
improvements  made  to  the  said  property;  but  should  such  ex- 
pences and  improvements  exceed  the  benefits  which  the  possessor 
had  enjoyed,  he  may  claim  again  the  whole  of  such  expences  or 
improvements,  provided  the  value  of  the  profits  actually  enjoyed 
be  deducted  and  discounted.  (4) 
Where  i  Person      $4.  No  person  may  in  an  unfair  manner,  and  knowing  that 
Th^unf  iri      ^e  P088688®5  a  thing  belonging  to  another  person,  enjoy  the 


When  and  how 
the  Perception 
of  Fruits  ceases, 
and  Restitution 
is  to  be  made  to 
the  lawful 
Owner. 


(i)  $  35.  Instit.  dc  rcr.  dins.  1.  48. 
Ff.  de  acquir.  rcr.  domin. 

(2)  §  19.  &  §39.  Ir.stit.  dc  rcr.  divis. 
iunct.  1. 7.  §  12, 13.  Ff.  Scluto  matrimon. 
1. 19. 1. 28. 1. 36.  Ff.de  usur.  1. 62.  de  rei 
vind.  1.  3,  4.  Ff.  de  usufr.  car.  rer.  quae 
nsu  consuxn.  1. 121.  Ff.  dc  verb.  Signifk. 
$c  ibi  Gceddaeu*.  Vinnius,  ad  §  5.  Instit. 
de  rer.  divis.  et  Stockmans,  decis.  127. 

(3)  L.  22.  Cod.  de  rei  vindicat.  1. 2.  de 
fruct.  et  lit.  expens.  §  2.  Instit.  de  offic. 
Jud.  Idque  nulls  amplius  distinction-  factor 


fructuum  naturalium  aut  indvstrisiiuta  et 
rejecta  Stricti  Juris  et  bon.  fid.  item  rea- 
lium  aut  personalium  actionum  distinctioae. 
Mornac  &  Autumn,  ad  d.  1.  22.  Cod.  de 
rei  vind.  &  Confer,  du  Drokt  in  L  45.  Ff. 
de  usur.  Rebuff,  ad  Const  it.  reg.  de  fruct. 
art.  1.  in  pr.  Sandc,  1. 5.  tit.  15.  defin.  1. 
(4)  L.  31.  Ff.  de  petit,  heredit.  L  48. 
Ff.  de  rei  vindicat.  1. 11.  de  Noxal.  action. 
See  this  subject  treated  at  length  by  Saade, 
1*  3*  tit.  15.  defin.  2,  3, 4.  U  DD.  ibi  aU 
legat. 
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benefit  arising  therefrom;  nemo  enim  ex  suo  soelere  compendium  *•  »  <*•»«•<  to 
habere  debet;  but  such  person  shall  be  obliged  to  restore,  not  &„. 
only  the  goods  and  the  fruits  enjoyed  by  him,  but  also  whatever 
the  owner  might   have   acquired  otherwise,  after  previously 
deducting  the  expences.  (1) 


CHAP.  VII. 


Of  the  Acquisition  of  Property 

[Grot.  2. 

$  1.  Possession,  how  acquired. 

2.  Of  moveable  Property, 

3.  Within   what   Tme  Goods 

sold  for  ready  Money ,  but 
not  paid  for,  are  to  be 
claimed  back. 

4.  Of  immoveable  Property. 

5.  By  whom  Transfer  may  be 

made. 

6.  The  Property  and  Possession 

of  Goods,  by  whom  to  be 
acquired. 

7.  Whether     and     how    far 

Parents  are  entitled  to 
whatever  Children  may 
acquire  while  boarding 
with  them.. 


by  Tradition  or  Transfer. 

5.] 

§  8.  Who  may  not  deliver  up  or 
transfer  their  own  Pro- 
perty. 
9.  How  private  and  fraudulent 
Transfers  are  to  be  an- 
nulled. 

10.  Whether  a  debtor  may,  to 

the  Prejudice  of  his  Cre» 
ditors,  renounce  and  abdi- 
cate Ids  Right  of  In- 
heritance. 

1 1.  Whether  a  Person  may  pay 

a  Creditor,  to  the  Prejudice 
qf  his  other  Creditors,  a 
Sum  of  Money  before  the 
Day  on  which  it  is  actually 
due. 


§  1.  IN  order  to  acquire  goods  belonging  to  another  person,  a  Pw««k»th0w 

transfer  is  necessary,  for  a  mere  promise  and  agreement  ** 
cannot  make  any  other  person  owner  thereof.  (2) 

§2.  With  respect  to  moveable  property,  it  is  sufficient  that  OfmofcaMe 
it  be  delivered  by  private  contract;  as  also  when  any  body  sells  II^0Pe,ty• 
or  makes  me  a  present  of  any  part  of  his  goods  which  I  had  in 
my  keeping,  or  the  fruits  enjoyed  by  me  as  a  tenant ;  which  things 
per  Actionem  brevis  manus,  are  considered  as  delivered  (3) ;  so, 


(0  S-35-  fo*it«  de  rer.  divis.  L  aa.  Cod. 
fcrei  vradicat.  1. 3.-  Cod.  de  cond.  ex  lege 
Janet.  §  a.  Instit.  de  offic.  Jud.  1. 6a.  $  1. 
Kdereirind.  1. 5.  Cod.eod.  1.  ia.  Ff. 
9*4  met.  cans.  L  7.  pr.  Ff.  sdut.  matiim. 


1. 36.  $  ult.  Ff.  de  petit.  1. 5 1 .  in  pr.  Ff. 
fa  mil.  erciscund. 

(a)  L.  ao.  Cod.  de  pact.  L  xj.  Cod.  de 
rei  vind.  arg.  L3.  Ff.  de  obBg.  &  ait. 
J  40.  Instit.  de  rer.  divis. 

(3)  }  44.  Instit.  de  rer.  dhrii. 
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in  the  ease  of  merchandize  deposited  in  a  waiuekmsa,  If  the  key 
of  such  warehouse  be  delivered  to  the  buyer,  the  mtchaiidise 
is  considered  as  also  delivered  (1);  but  delivery  arising  tram  a 
sale  does  not  follow  the  possession*  unless  the  punrhtst  money 
be  paid,  or  the  purchaser  give  security  for  it,  or  the  purdaase 
money  be  tendered  to  the  vendor.  (2) 

§  3.  In  like  manner  a  merchant  may  sue  for  goods  sold,  and 

claim  them  back  as  his  own  property  (which  he  sold  for  ready 

Money,  b^t' not  money,  on  condition  to  deliver  or  make  them  over)  in  case  the 

be^md back  Purc^iaser  ^^  to  W  ^e  purchase  money;   and  wherever  or 

in  whose  custody  soever  such  goods  may  be,  they  will  be  con- 
sidered as  the  vendor's  own  property,  till  the  sum  agreed  upon 
is  paid  (S),  unless  such  goods  were  in  the  meantime  sold  in  the 
public  market,  where  it  is  understood  that  goods  are  wider  no 
claim,  because  at  a  public  market  one  cannot  properly  inquire 
in  what  manner  the  vendor  has  got  the  goods  thus  sold ;  neither 
can  the  purchaser  see  the  vendor's  person  and  good  faith,  it 
it  being  almost  unknown  to  the  others;  and  without  an  assu- 
rance of  the  possession  of  the  goods  purchased,  the  access  to 
the  market  will  decline,  in  which  case  the  purchaser  who  bought 
the  goods  in  good  faith  at  the  public  market,  cannot  restore 
them  to  any  one  who  may  claim  the  same,  either  under  that 
or  any  other  pretext  whatsoever*  provMsd  the  claimant  pays 
the  purchase  money.  (4) 

If  goods  be  sold  for  ready  money,  but  not  paid  for,  and  on 
their  being  resold  if  a  third  person  purchase  them  bonaJHc,  and 
pays  for  them  accordingly,  if  sueh  goods  be  demanded  back,  it 
would  be  very  hard  upon  him  who  purchased  them  from  the 
last  proprietor,  and  who  did  not  know  but  that  they  were  his 
own  free  goods,  to  be  compelled  to  deliver  them  up ;  concerning 
4  this  point  it  has  been  settled  in  some  places  that  the  right  of 
demanding  goods  sold  for  ready  money,  awl  m  mailing  unpaid 
for,  shall  continue  only  for  a  certain  short  period  ef  tune,  wiflhm 
which  k  must  be  prosecuted.  At  Amsterdam  tin  peribti  is 
limited  to  six  weeks  by  the  statute  of  that  place  of  the  Slat 
January  1558,  and  at  Leyden  to  fourteen  days  by  the  statute 
of  that  place,  dated  the  2*th  Sept,  165& 


^*i 


^ 


(0  $45-  I11**  eod. 

(a)  §  41.  Iratit.  de  fer.  divis.  &  ibt. 
DD.  I.5.  §  pen.  Ff.  de  trib.  art.  Customs 
of  Antwerp,  cap.  58*  art.  7. 

(3)  S  4X*  Inatit.de  rer.diris.  L*$.  Ft. 
de  rei  vindicat.  &  1. 16.  Cod.  de  Evict. 


(4)  See  Grotius,  Inleyd.  book  a.  c.  J. 
vers.  Uytgeneraen.  Costal,  ad  Lj6.  Ft'. 
de  condict.  indebiti,  and  the  DD.  cited  in 
my  Censure  ForensJs,  fib.*,  cap.  11.  n.  3. 
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In  Rynland  it  is  customary  in  the  country  to  agree  that  ships, 
boats,  horses,  or  cows  should  remain  mortgaged  for  the  amount 
of  the  purchase  money  until  it  is  paid;  and  though  such  goods 
fill  into  the  hands  of  a  third  person,  the  right  of  demanding  die 
goods  so  sold  is  there  still  in  force.  (1) 

And  it  is  a  general  custom,  that  in  the  bill  or  bond  the  ship 
be  in  such  a  manner  mortgaged  for  the  amount  of  the  purchase 
money,  that,  to  what  port  soever  she  may  navigate  or  sail, 
and  m  whose  possession  soever  she  may  be,  she  may  be  seized 
and  carried  to  law,  as  long  as  the  amount  for  which  she  has 
been  purchased  remains  unpaid.  (£)  The  same  custom  exists 
with  regard  to  transferred  and  resigned  moveable  property,  of 
which  a  person  has  continued  in  the  temporary  possession  at  the 
will  of  the  owner,  and  to  which  a  third  person  would  not  be  v 

entitled,  although  there  should  be  a  positive  or  tacit  agreement 
between  the  possessor  of  such  property  and  6uch  third  person ; 
provided  the  agreed  right  of  detaining  such  property  should 
fi%  appear  in  die  transfer  of  such  allowed  possession,  agreeably 
to  an  order  made  at  Amsterdam,  May  SI,  1631.  (3) 

j  4.  In  order  to  prevent  the  commission  of  muds  upon  immove-  Of  immo?eabtt 
able  property,  the  law  does  not  allow  evtery  sort  of  livery  or  ft10pelty' 
transfer;  in  consequence  of  which  a  certain  regulation  was 
gradually  adopted  in  Mgard  to  transferring  immoveable  property. 
Land,  houses,  out-houses,  tec.  therefore  are  not  held  by  us  as 
tanafcrred,  unless  the  transfers  thereof  are  previously  passed 
and  executed  before  the  magistrates  and  the  justices  of  the  place 
where  the  property  is  situated.  The  transfer  of  allodial  lands 
ought  to  be  passed  and  executed  before  the  lord  of  the  manor  and 
Us  vassals;  see  the  plaeaat,  May  *,  IMS  (4),  to  which  the  States 
afterwards  added,  in  the  year  1591,  that  where  transfers  are 
nade  of  goods  by  virtue  of  sale  or  exchange*  the  fortieth  penny 
ttadd  be  paid  for  the  same,  <m  pain  of  all  transfers  otherwise 
ffiade  being  annulled  and  declared  void.  (5) 

The  immediate  design  (causa  impulsiva)  of  the  said  placaats 
was,  not  only  to  prevent  persons  from  being  deceived  in  the 
baying,  sellings  and  mortgaging  of  immoveable  property,  (which 
is  very  seldom  possessed  with  such  full,  free  or  right  property, 
as  it  would  otherwise  have  been) ;  but  also  to  ascertain  the  wealth, 


(i)  See    the   Custom    of  Rhynland, 
an.  48. 

t  (i)  Arg.  1.2.    Ff  deleg.  Commistoria, 
*  i.  1 1.  { a,  3.    Ff.  de  pignorat  act. 

(3)  See  it  in  Coos.  &  Advys.   Rotttrd. 
I  •«  3.  cons.  1 74. 


(4)  Grotius,  Inleyd.  lib.  %.  cap.  5.  vera. 
Maar  ontilbaar.  Christin.  rol.i.  detii.  24  . 

(5)  See  Plaeaat,  Vaoder  40  penning, 
(Placart  of  the  40th  penny),  art.  ix. 


124 


Of  the  Acquisition  of  Property     [Book  II. 


By  whom  Trans- 
fers may  be 
nude. 


situation,  and  circumstance  of  the  property  possessed  of  by  die 
inhabitants;  as  well  as  of  each  place;  it  was  therefore  several 
times  decreed  by  the  supreme  court  that  the  clause  mentioned  in 
the  said  placarts,  viz.  that  "  the  sale,  alienation,  and  changes 
otherwise  effected,  should  be  declared  null  and  void/'  has 
relation  to  a  third  person,  but  not  to  the  dealers  themselves  (1)* 
From  the  operation  erf  these  regulations  are  excluded  all  alie- 
nations acquired  titulo  uuiversali,  by  inheritance,  marriage, 
donation,  bequest  by  last  will,  community  of  property  in  conse- 
quence of  marriage,  separation  of  estate,  or  the  like*  (2) 

By  the  statutes  of  Leyden  the  two  following  cases  are  excluded, 
viz.  whenever  the  purchaser  is  immediately  put  into  possession 
of  the  goods  sold,  or  the  sale  has  taken  place  after  the  affixion 
of  cards  (Billetjen).  (3) 

Goods  stolen  from  a  person,  or  unfairly  alienated,  may  be 
recovered  by  an  immediate  seizure  and  demand  from  the  person 
who  may  be  in  the  possession  thereof,  though  he  had  purchased 
them  bonafde,  without  paying  the  cost  of  the  same  (4) ;  but  as 
every  one  may  not  justify  himself  (5),  the  seizure  must  take  place 
with  the  knowledge  and  assistance  of  the  sheriff.  (6) 

In  several  countries,  however,  die  preceding  regulation  is 
not  observed ;  thus,  in  the  case  of  goods  purchased  at  fairs 
or  public  markets,  the  purchaser  is  not  obliged  to  return  them 
again  without  being  paid  the  price  for  which  the  goods  were 
purchased  (7).  The  same  kind  of  right  is  possessed  by  pawn- 
brokers, venders  of  old  clothes,  gold  and  silversmiths,  after 
they  had  previously  exposed  to  public  view,  at  their  door,  during 
the  period  of  eight  days,  the  goods  purchased  by  them.  (8) 

§  6.  Transfers  may  be  made  by  the  owner  himself,  or  by  his 
proxy  (9),  provided  the  power  of  attorney  for  transferring 
moveable  property  be  passed  before  the  sheriffs ;  yea,  such  pro- 
perty passes,  according  to  law,  upon  the  death  of  the  owner  by 


in 


ft)  See  Neostad.  Suprein.  Cur.  deck  70. 

no.  Cur.  Hoi!,  dec.  32.  in  fin. 
•   (2)  See  Neost.  Suprem.  Holland,  decis.8. 
Chrigtin.  vol.  i.  decis.  362.     Zypas,  Not 
Jur.  Belg.  tit.  de  rei  vindicat. 

(3)  Art.  ti4. 

(4)  Kecueil  van  Roaenb.  c.  46.  n.  28. 
et  seq.  Utr.  cons.  2,  D.  coos.  44.  Wissen- 
beg,  ad  1. 2.  C.  de  funis. !.  3. 1.  23.  Cod. 
de  rei  vind.  1. 16.  Cod.  de  evict.  1.  2.  Cod. 
de  furt.  Handvest  (Charter)  of  the  Lady 
Maria,  A.D.  1476. 

(5)  Unic.  Cod.  ne  quia  in  sua  caus.  jud. 

(6)  See  the  Statutes  (Keuren)  of  the 
city  of  Leyden,  artic.  127.   By-law  of  the 


cky  of  Amsterdam,  statute  book  A.  IbL  23. 
In  the  printed  charters  of  the  year  1613* 
page  to 7.  Charter  of  South  Holland, 
page  114.  Statutes  of  the  country  above- 
mentioned,  art.  105  &  106.  Statutes  of 
Zealand,  cap.  3.  an.  23. 

(7)  Zyp.  Not.  Jur.  Belg.  tit.  de  ra 
vind.  vers.  lure. 

(8)  Placan  of  the  States  of  Holland, 
March  17,  1663.  See  also  GrotiuSalnlejd. 
book  2.  c.  3.  vera,  uitgenomen.  A.  Mat- 
thci  Pjrtmis.  7.  n.  17.  et  de  Aucbonib. 
c  1 1.  n.  70. 

(9)  §  4*-  I**"*  dc  nr*  ****• 
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transfer,  (even  against  the  will  of  the  proprietor),  just  as  the 
Justice  delivers  over  to  the  creditor  the  power  which  he  had  in 
his  keeping,  or  the  power  over  all  the  debtor's  other  goods,  or 
the  proceeds  thereof  realized  by  execution.  (1) 
§  6.  The  property  and  possession  of  things  may  be  acquired,  Tne  Property 


indF 


not  only  by  and  through  ourselves,  but  also  by  and  through  those  <*  Goods  by 
who  are  under  our  power  and  command  (2) ;    and  likewise  who,n  to  ** 
through  those  whom  we  commission  to  act  for  us,  and  to  execute 
our  business  to  our  advantage.  (S) 

§  7*  Further,  among  us,  parents  acquire  a  full  property  in  whether  and 
whatever  their  children  may  obtain,  whether  by  acquisition  or  are  entitled*"0 
labour,  while  boarding  with  them  (4) ;  and  they  reserve  nothing  whatever  Chil- 
whoever  therefrom  for  themselves,  excepting  only,  if  a  son,  SKSg" , 
through  his  labour  or  science,  have  considerably  increased  his  Wlth  tnem- 
father's  estate,  it  is  not  without  reason  considered  but  just  by 
many,  that  in  the  division  of  the  said  estate  it  should  be  taken 
into  consideration,  and  that  he  should  therefore  previously  enjoy 
something  more  than  other  children,  viz.  so  much  as  may  be 
deemed  proper  by  arbitrators  in  equity.  (5) 

§8.  Again,  there  are  certain  persons  who  have  no  authority  Who  may  not 
to  alienate  their  property  themselves ;  such  are  all  minors,  whose  tAnSrtheir 
property  is  to  be  delivered  by  the  guardians  and  those  who  are  Property. 
placed  over  them  (6) ;  and  likewise  all  silly,  furious,  and  mad 
persons  (7) ;  and  also  prodigals,  or  those  who  are  proclaimed 
unfit  to  be  credited,  and  from  whom  the  management  of  their 
property  has  been  taken  away  by  public  proclamation.  (8) 

Among  these  classes  of  persons  are  reckoned  all  married 
women,  who  are  under  the  power  of  their  husbands;  for  it  is 
not  without  reason  that  those  to  whom  they  have  trusted  their 
bodies,  should  also  be  allowed  so  far  to  have  the  management 
of  their  property  (9),  that  a  wife  may  not  alienate  or  encumber 
her  own  property  without  her  husband's  consent ;  and,  without 
him,  she  is  not  bound  by  her  transaction,  except  only  as  far  as 
concerns  house-keeping;  and  women  carrying  on  public  trade, 


(i)  Tot.  tit.  Cod.  Si.  in  caus.  Jud.  pig. 
op- 1 15.  $  3.  Ff.  de  re  Jud.  1. 3.  Cod. 
de  Jare,  dotnmii  impetrand. 

(a)  Tot  tit.  Instic.  &  Cod.  per  quas 
pcnon. 

(3)  L.  S.  Cod.  de  acq.  pots,  vide  Jacob 
Coren,  obs.  aj. 

(4)  §  f  •  Insth.  per  quas  person,  arg.  1. 5. 
5)'  Pf.de  Jib.  agnoacend.  Gudetin.  de 
Jure  Nona*,  lib.  z.  ch.  13.  in  fin.  Customs 
of  Antwerp,  ch.  36.  ait.  7.  8tnde,  lib.  a. 
tit.  7.  del  3. 


(5)  Vide  Tholosan.  Syntagm.  Jur.  lib.  1 1. 

c.  8.  n.  ai.  Sande,  diet.  loco.  Grotius,  In- 
leyd.  lib.  z.  ch.  6.  n.  3.  Cust.  of  Antwerp, 

d.  loco. 

[6)  §2.  Instit.  quib.  alien,  lie. 
7)  &  fin.  Inst.  eod. 

[%S  L.  1.  Cod.  de  Curat,  furios. 

(9)  L.  8.  Cod.  de  pact.  conv.  vide 
Neostad.  de  pact,  antenupt  obs.  10.  Gro- 
tius, Inleyd.  lib.  1.  c.  6.  n.  33.  Sande,  de 
prohibit,  rer.  alienat.  Herbal,  lib.  sing. 
c.13.  J  5, 6. 
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so  far  as  concerns  her  trade  (1) ;  of  which  we  have  already 
treated  more  fully  in  the  former  part  of  this  work  (2) :  and  the 
securities  given  for  such  obligation  are  also  not  bound,  because 
the  debtor  herself,  namely  the  wife,  is  not  responsible,  as  was 
determined  by  the  court  of  Holland,  cm  the  80th  December 
1613,  between  Thomas  Jansz,  sail-maker,  'against  Cornells 
Adriaansz  and  company,  defendants. 

Lastly,  defaulters  (3)  and  bankrupts  may  not  alienate  their 
property  to  the  prejudice  of  their  creditors  (4) ;  but  in  such  case 
a  curator  is  appointed,  and  authorized  to  convert  their  goods 
into  money  in  a  proper  way  for  the  benefit  of  the  creditors  who 
have  the  best  tide  thereto  (5),  to  which  office  any  of  the  creditors 
is  deemed  admissible  (6);  as  was  often  understood  by  the  court 
of  Holland,  notwithstanding  it  may  even  be  in  disuse  in  some 
cities.  x 

Provided,  however,  that  any  one,  who  is  indebted  more  than 
his  property  is  worth,  may,  previous  to  his  bankruptcy,  and 
while  he  has  still  credit,  make  payment  to  those  who  demand 
the  same  (7) ;  and  he  may  transfer  to  them  his  immoveable  pro* 
perty,  either  in  payment  or  for  their  security;  provided  every 
thing  be  transacted  sincerely  and  lawfully;  as  was  understood  by 
the  court  of  Holland  in  the  case  of  Peter  Van  Kavenstein  and 
Company,  first  impetraiorsof  a  penal  mandate,  and  subsequently 
plaintiffs  against  Wouter  Alewyn  and  company,  on  the  3d  January 
1631.  The  same  practice  also  usually  obtains  at  Amsterdam, 
(m  account  of  trade.  (8) 

§9.  All  alienations,  transfers,  or  cessions,  to  the  prejudice  of 
other  creditors,  made  for  a  trifling  value  by  any  person  who  is 
indebted  more  than  he  is  able  to  pay,  may  be  annulled  within  a 
year  by  the  said  creditors  (9) ;  and,  with  us,  in  such  a  case  die 
article  .must  be  returned  with  the  fruits,  reserving  the  indemni- 
fication and  restitution  of  whatever  might  have  been  paid  there* 
upon  (10) ;  but  in  the  country  of  Voorn,  any  person  who  has  been 
in  the  peaceable  possession  of  the  goods  for  a  year  and  day,  if 
execution  be  subsequently  levied  against  them,  is  not  bound  to 


(i)  Vide  Joan  a  Sande,  lib.a.  tit.4.def.4. 
Grotius,  lib.  x.  ch.  5.  n.  37.  Customs  of 
Antwerp,  ch.  41.  art.  13. 34.  40.  42,  43* 
Christie,  ad  leg.  Mechlin,  tit.  9.  an.  10. 
Godelin  de  Jure  norisaimo,  lib.  1.  ch.  7. 

(a)  Se«bookI.chvi.§S.pp.3i,32.supra. 

(3)  In  the  original,  Achter-uit-vaarders; 
literally,  those  who  go  backwards. 

(4)  VidePlac.  Oct.  4,  1540.  Customs 
*f  Antwerp,  ch.  65.  art.  4, 5. 


Pf. 


(5)  L.  1.  §  x.  X.%.  in  pr.  &  1.  fin.    Ff. 
de  Curator,  fan.  dand. 

(6)  Secundum,  La.  $4.  Ff.  eod. 

(7)  L.  6m  §  6.  1.  xo.  $  16.  L  34. 
de  hiajquae  in  fraud,  oreditor. 

(8)  Vide  Bell,  jurid.  page  6x9. 

(9)  L.  1.  1.6.  $  8.*  $  ix.  FT.de)  his 
qua  in  fraud,  creditor, 

(10)  Contra.  1. 7.  be.  1.8.  Ft  eod.  Gro- 
tius, Inleyd.  lib.  s.  c.  5.  n.  XO* 
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make  restitution  of  rent,  nor  indemnification  lor  fruits  received 
before  the  trial  of  the  cause,  unless  the  said  possession  was 
maintained  unlawfully  and  fraudulently.  (1) 

It  is  moreover  the  practice  throughout  Holland,  -where  any 
persouia  indebted  more  than  he  can  pay,  to  transfer  and  cede 
lus  moveable  goods  to  one  or  other  of  his  creditors,  provided 
that  he  should  remain  in  possession  thereof  during  their  plea- 
sure and  through  toleration,  which  sort  of  transfer  and  cession 
continues  in  force  for  as  far  as  it  i*  lawful  (2);  but  it  is  in  most 
cases  abused,  and  made  fraudulently,  to  the  prejudice  of  other 
creditors:  for  the  prevention  of  this  deceitful  and  prejudicial     ' 
contrivance,  fay  which  the  trade,  livelihood,  and  prosperity  of 
honest  people  are  considerably  impaired  and  prejudiced,  there 
are  various  good  provisions  and  orders  made  in  die  mercantile 
cities  by  special  statutes  and  ordinances;  and  amongst  others  at 
Amsterdam,  December  3d,  1644 ;  at  Leyden,  March  21st,  1650; 
at  Delft,  May  16th,  1652 ;  and  at  Gouda,  December  8th,  1658 ; 
all  with  approbation  and  aggregation  of  the  states  of  Holland 
against  fraudulent  transfers  and  other  deceitful  acts  committed  by 
bankrupts  to  secure  their  creditors  shortly  before  they  become 
bankrupt*   As  these  statutes  are  too  prolix  to  be  inserted  in  this 
woii,  we  may  briefly  remark  that  they  chiefly  consist  in  the 
following  particulars :— No  transfers, or  cessions  of  moveable 
goods,  in  satisfaction  or  for  securing  former  debts  or  incum- 
brances,, shall  be  valid,    unless  an    entry   be   made  thereof 
within  a  oertain  short  time  after  their  execution,  in  a  public 
register  to  be  kept  for  that  purpose  in  the  secretary's  office,  at 
least  four  weeks  (8),  and  at  some  places  six  weeks,  before  such 
deliverer,  mortgagor,  or  the  person  executing  the  same,  becomes 
fugitive,  or  otherwise  be  found  unable  to  pay  his  debts,  although 
such  goods  were  actually  delivered  into  the  hands  of  the  creditor 
and  replaced. 

§  10.  It  may,  however,  be  asked,  whether,  independent  of  Whether  • 
such  clandestine  transfers  and  alienation,  the  omission  and  neg-  Se*^uaSef 
ligence  of  the  debtor,  when  he  neglects  his  right  to  the  prejudice  hit  Credkon, 
of  his  creditors,  is  careless,  or  remits  or  cedes  the  same,  can  Right  of  Inherit, 
tend  to  the  prejudice  of  his  creditors  ?  and  whether  no  indemni-  aaoe* 
fication  ought  to  be  made  to  him  for  it  ?  With  regard  to  such 
prejudice,  as  it  consists  in  fact,  it  cannot  be  well  proved.    On 


(i)  See  the  Statates  of  tint  place,  tit.  f  $. 

(ft)  On  this  custom,  tee  Cons.  &  Adrys. 
nln.  coos.  174.  n.  1, 1.  where  it  w  fully 
uejte4, 


(3)  Vide  Recueil  de  Rosenboem,  page 


3". 
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such  occasions,  indeed,  it  is  not  so  much  taken  into  consideration, 
as  one  does  not  understand  that  the  creditors  are  prejudiced 
if  the  debtor  neglect  to  obtain  any  thing,  but  only  then  when 
some  part  of  his  already  acquired  property  is  diminished  (1); 
so  that  a  son  may,  to  the  prejudice  of  his  creditors,  cede  and 
remit  his  Cither's  inheritance,  and  even  his  legitimate  portion  (2); 
and  so  it  was  understood  by  the  court  of  Holland,  on  the 
29th  June  1663,  in  the  case  of  Jaquelina  Spiljeurs  and  Peter 
Coenen,  impetrators  for  relief,  in  appeal  against  Frans  van 
Cingelshouk,  curator  of  the  renounced  estate  and  effects  of 
Johannes  Spiljeurs  defendant ;  namely,  that  the  said  Johannes 
Spiljeurs  may  renounce  and  cede,  to  the  prejudice  of  his  cre- 
ditors, the  inheritance  of  his  idiot  sister  (who  had  a  short  time 
before  been  placed  under  curators,  and  had  died  intestate),  and 
also  of  whatever  devolved  on  him  from  his  grandfather's  estate 
ab  intestate,  ex  clausula  Juki  commissi  ;  but  appeal  was  lodged  in 
the  said  cause  to  the  high  court,  on  account  of  fraud  in  the  pre- 
tended deceitful  renunciation,  and  for  other  reasons,  the  result 
of  which  is  expected  daily. 

§  11.  It  is  likewise  doubted,  whether  a  person  may  make  pay- 
ment to  one  creditor  in  prejudice  of  the  others,  before  the  time, 
Prejudiceofiiis  of  a  sum  due  on  a  certain  day,  (Arg.  1. 10.  §  12.  &  1. 14.  FT. 
tswna£M^er  <1U8B  ™  frau^'  CTedftO     But  as  this  text  speaks  only  of  trans- 
before  the  Day    actions  which  have  occurred  after  the  debtor  has  been  declared 

insolvent,  or  after  the  management  of  his  effects  has  been  given 
to  any  one ;  and  as  a  person  may  otherwise  pay  a  debt  due  on 
a  certain  day,  in  spite  of  his  creditors,  before  such  day  of  pay- 
ment arrives;  so  there  is  no  doubt  but  it  may  take  place, 
especially  among  us,  with  whom,  it  is  a  common  usage  in 
trade  to  receive  debts  payable  on  a  certain  day  in  cash, 
after  deducting  die  usual  interest  according  to  the  course  of 
time. 


Whether  a  Per- 
son ma jjpay  a 
Creditor,  to  the 


oo  which  it  is 
actually  doe. 


(i)  L.  6.  FT.  de  his  quae  in  fraud,  cred. 
1.  134.  Ff.  de  reg.  Jar.  Amue  Robbeit. 
rer.  jud.  lib.  3.  ch.  11. 

(»)  Vide  Fschin.  Hb.  r$.  c.  46.  Sande, 


lib.  3.  dr.  13.  def.  uk.  Groeneweg.  de  leg. 

abrupt.  *4  '•  6*  **.  <cTue  m  farad,  cred.  & 
1. 14.   Ff.  de  suit  k  legitim. 


(    1*9    ) 

CHAP.  VIIL 

fa)  Of  the  Right  of  Possession*  and  Prescription*  (b) 

[  (a)  Grotius,  2. 2.     (b)  Grotiitt,  2.  7.  &  3. 46.] 


§  I.  Right  of  Possession  defined. 

2.  By  whom,  and  how  to  be 

proved* 

3.  When  it  is  acquired. 

4.  Of  Prescription,  as  it  an- 

tiently  stood. 

5.  Of  Prescription*  as  it  now 

is,  both  in  Civil  and  in 
Criminal  Cases. 

6.  Exception*   to  Prescription 

in  certain  Cases. 

7.  How  far  Prescription  takes 

Effect  in  the  Case  of  a 
itond,  upon  which  no  De- 
mand has  been  made  for 
Ten  or  Twenty  Years; 
&  Also  in  the  Cases  of  a  Quit" 


rent  or  an  unredeemable 
bent; 
9.  And  in  the  Case  of  a  com* 
mon  hypothecated  Rent. 

10.  In  case  of  the  Division  of 

an  Estate,  in  which  a 
Charge  is  left  upon  an* 
other,  whether  the  hypo- 
thecated  Property  can 
thereby  in  Process  of 
Time  be  redeemed. 

1 1 .  Fees  of  Advocates  and  Proc- 

tors, 8fc.  how  far  affected 
by  Prescription* 

12.  Against  what  Sort  of  Ac- 

tions and  Duties  Prescript 
Hon  never  lies. 


pULL  property  is  not  only  obtained  by  a  direct  delivery,  of 
which  we  have  already  treated,  but  also  by  a  long  and  bond 
fie  possession  of  another  person's  property. 

§  1.  Right  of  possession  consists  only  in  a  naked  and  mere  Right  of  Powii- 
detention  and  holding  of  an  article,  to  use  the  same  as  one's  own  S1°° 
property  (1).     It  consists  in  the  following  particulars;  viz.  when 
any  one  is  in  such  possession  of  any  property  or  right  a  year  and 
upwards,  he  has  a  right  to  hold  it  in  his  possession  until  any 
one  else,  who  opposes  him  therein,  has  legally  taken  over  the 
property  in  question  (2),  without  making  any  distinction  whether         J  %9 
that  possession  was  bona  fide  or  fraudulently  commenced,  be*  By  whom  and 
cause  the  mere  possession  is  sufficient,  and  excuses  any  one  from  proved, 
farther  proving  why  and  how  he  has  such  right  thereto  (3) ;  so 
that,  when  any  one  claims  a  thing  as  his  right,  it  is  always  to 
be  adjudged  to  the  possessor  so  long  as  the  claimant  does  nbt 
plearly  prove  his  right,  although  the  possessor  on  his  part  makes 


(i)  L.j.  §.  FF.de acq. delimit. possess. 

(l)  Vide  Grot.  Inleyd.  book  a.  ch.  a. 
jw-  Het  regt  hier  uk.  &  cb.  7.  vers. Wart. 
«  de  Handvesteti,  Keuren  der  Scad  Lev- 
**,  (Statute*  e/  the  QUy  of  leyiek) 


art.  203.  1.  Cod.  unde  vi.  1.  7.  §  3.  Ff. 
quod  vi  aut  cLixn.  1.  3.  Ff.  de  just.  &  jure. 
(3)  L.  final.  Cod.  de  rei  vindic.  §  4. 
Instit.  de  interdict.  1. 1 1 .  Ff.  de  petit  hai- 
red. 
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When  it  is 
acquired. 


Of  Prescription, 
as  it  anticntly 
stood. 


no  proof  (1).  This  usage  prevails  both  in  incorporeal  and  in 
corporeal  things,  to  which  a  person  has  a  right,  and  is  justified 
in  doing  any  thing,  or  in  allowing  it  to  be  done.  (2) 

§  3.  When  such  possession  is  bona  Jide  and  unmolested, 
and  is  attended  with  prescription,  it  passes  over  into 
full  property ;  and  the  property  so  lawfully  acquired,  may 
be  detained  by  every  person  whomsoever  with  a  good  con- 
science. (3) 

A  person  lawfully  in  possession  may  protect  and  maintain 
both  himself  and  the  property  of  which  he  is  possessed  against 
those  who  wish  to  molest  him  in  his  right  of  possession,  even  to 
the  loss  of  the  adverse  party  (4),  and  may  continue  in  such 
possession  of  which  he  was  deprived,  or  in  which  he  was  mo- 
lested, if  it  only  occurs  whilst  the  fact  is  fresh,  and  without  any 
delay.  This  rule  is  still  understood  to  have  been  observed, 
although  two  or  three  or  more  days  intervene  whilst  the  injured 
party  endeavours  and  makes  ready,  and  collects  his  friends  or 
weapons,  or  otherwise  exerts  his  zeal  to  assist  in  protecting  his 
possession.  (5) 

§  4.  This  prescription  was  various  according  to  the  Roman 
lawyers;  some  requiring  three  years  possession,  by  which  all 
moveable  property  is  obtained  (6),  while  others  require  four  years, 
within  which  the  property  of  unoccupied  goods,  or  of  things  pur- 
chased from  the  treasury,  is  acquired  (7).  Others  again  require  ten 
years  for  acquiring  property  of  all  immoveable  goods  of  those 
who  are  present  (i.  e.  those  who  are  in  the  same  country),  and 
twenty  years  in  the  case  of  persons  being  abroad  (&) ;  others  re- 
quire thirty  years  possession,  by  which  all  things  without  any 
tide  or  good  faith  are  obtained  against  those  who  are  present, 
and  forty  years  against  those  who  are  abroad  (9).  Others  re- 
quire forty  years  possession  of  effects  that  have  belonged  to 
churches,  hospitals,  and  cities  (10) ;  lastly,  other*  require  many 
years  possession,  the  commencement  .of  which  is  out  of  memory 


<  (i)  §  4-  Imtit  de  interdict.  I  a.  Cod. 
de  probe*.  L  4.  Cod.de  edendo.1. 14.  Ff. 
de  rrobat.  Menoch.  lib.  6.  pnesumpt  69. 
n.5.  Pecc.  Tract.  Tin  besetten  en  band 
opleggen  (Treatise  on  arrest  and  apprehen- 
sion) ch.  16.  n.  6. 

(2)  Vide  Schneiduln  ad  $  1.  Inttit.  de 
action,  n.  54.  Cacpot.  de  Servit.  ch.20. 

(3)  Couvarr.  in  cap.  possessor,  de  Reg. 
Jur.  in  6.  part.  3.  §*.  Lessiusde  Justh. 
fc  Jure,  fib.  a.  chap.  6.  dubit.  17. 

(4)  L.  6.  §  1.  Ff.  de  acquirend.  possess. 
fj)  Arg.  I.  3.  5  7#  &  ,eq.   Ff.  eod. 
,6)  Vt.  Inst,  de  usucap.  1.  tmic.  Cod. 


(i 


de  usucap.  tmnsform.  Groefitw.  ad  §  fin* 
de  usucap.  is  of  opinion  that  it  still  prevails 
amongst  us. 

(7)L.i.  §a.  Ff.  de  Jure  fisci.  $  tut. 
Instit.  de  Usucap.  tot.  tit.  Cod.  de  quad- 
rienn.  prescript. 

(*)  Pr.-A  $  x.  Instit.  de  Usucap.  <LL 
unic.  Cod.  de  Usucap.  transform.  1.9. 
1.  penult.  Cod.  de  prescript,  long.  temp. 

.  (9)^3t4*7-Coo\depra9cripc.loo^si. 
temp. 

(10)  Auth.  qua*  actiones.  Cod.  de  Sacro- 
sanct. Eccles.  Novell,  ill.  junct.  Novell, 
131.  c.  6. 
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of  man,  and  by  .which  all  prerogatives  are  obtained,  that  could 
not  otherwise  be  acquired  by  mere  possession;  such  as  the   , 
privilege  of  coining,  and  other  prerogatives  of  the  state  or 
sovereign,  which  are  denominated  "  Regalia. "  (1) 

$  5.  But  at  present  the  prescription  of  the  longest  time  only  of  Prescription 
is  universally  admitted  without  distinction ;  but  in  this  ore-  f8  !l.nf!Ti-»  ^ 

..»!■■  i_  11  .  .      m  Civil  and  in 

scnption  the  doctors  are  by  no  means  agreed  what  time  is  Criminal  Cases, 
requisite  to  obtain  full  property.  Thus  some  are  of  opinion 
that  thirty  years  are  sufficient,  and  that  in  this  respect  we  did 
not  deviate  from  the  written  laws,  with  which  agree  the  statutes 
of  Zealand  (ch.  2.  art  2.)»  by  which  it  was  expressly  enacted, 
that  the  right  to  all  immoveable  property  is  prescribed  against 
those  who  are  present  in  twenty  years,  and  against  those  who 
are  abroad  in  thirty  years.  And  the  statutes  of  the  country  of 
Voorn  (art  56.)  require  a  prescription  -of  thirty  years  of  im- 
moveable goods,  which  number  is  sufficient.  Other  jurists,  on 
the  other  hand,  require  a  third  part  of  one  hundred  years,  or 
thirty-three  years  and  four  months  (2):  or  otherwise  a  dis- 
tinction is  made  between  moveable  and  immoveable  property;  so 
that  with  respect  to  moveable  thirty,  and  respecting  immoveable 
a  third  part  of  one  hundred  years  would  be  required  (S).  This 
last  opinion  we  think  is  the  most  probable,  and  for  the  following 
reasons: 

First,  Because  the  charters  of  Lady  Maria  Duchess  of 
Burgundy,  and  Countess  of  Holland,  granted  May  14th,  1476, 
and  others  (on  which  Grotius  (4)  wishes  to  fix  his  opinion)  speak 
only  of  immoveable  property ;  viz.  feudal  tenures  and  hereditary 

goods- (6) 

Secondly,  Because  the  decision  of  the  vassals  of  the  year 
1550  (which  is  likewise  mentioned  by  Grotius)  cannot  be  ex- 
tended  to  moveable  goods. 

Thirdly,  Because  whatever  i*  not  e^piwdy  contained  in  the 
said  charters,  and  adopted  by  the  general<,custom8  of  Holland, 
most  follow  the  result  of  the  Roman  laws*  as  we  have  elsewhere 
shown. 

§  16.  An  exception,  however*  is  to  be  made  with  respect  to  Eiospdootto 
all  uncommon,  shorter  or  longer  prescriptions,  which  for  special  JSjEsmT 
causes  are  separated  from  the  common  prescription,  which  one 


^•Mtf* 


(x)  L.3.  §  4.  ft  I.  ult.  Ff.  de  «p.  quot. 
ftarir. 

(i)  Vide  Groom,  Inleyd.  book  1.  c.  7. 
i&fin.Radelam,  cur.  traject.  decis.  47.  n.6\ 
G«*i  adreo.mi»ccUf  c  9.  n.  xi. 


(3)  Vide  Groenew.  ad  tit.  C.de  praetor. 
30  vel  40  ana.  Netherlands  Adv.  1.  c.  44. 

(4)  Inleyd.  in  loco. 

(5)  Vide  Charters  above  noticed,  art.  7. 
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cannot  say  to  have  been  specially  annulled,  or  become  obsolete, 
as  in  the  prescription  of  above  a  year  in  cases  of  inquiry  and 
calumny  (1) ;  of  two  years  in  cases  of  craftiness  and  fraud  (2) ; 
of  four  years  in  redresses  (3) ;  of  defrauded  legitimate  portion, 
that  is,  lawful  share  of  inheritance  (4) ;  of  five  years  in  the 
division  of  estates  and  in  cases  of  adultery  (5) ;  and  likewise,  the 
lapse  of  twenty  ^ears,  by  which  all  criminal  actions  are 
annulled  (6).  Those  which  are  not  thereby  understood  to  be 
annulled  or  affected,  are  to  be  found  in  Sande.  (7) 

To  the  preceding  cases  it  is  to  be  added,  that  in  the  year 

1346,  the  Lady  Maria  granted,  by  a  charter  to  the  people  of  the 

•   northern  part  of  Holland,  that  all  crimes,  with  the  exception  of 

:  murder,  arson  attended  with  murder,  and  theft,  by  the  lapse  of 

'  above  a  year,  that  is,  a  year  and  six  weeks,  should  be  considered 

and  left  annulled,  unless  the  bailiff  had  commenced  his  action 

within  that  time-  (8) 

Further,  all  pecuniary  fines  and  civil  amerciaments  are  no  more 

prescribed  against  in  five  years,  but  become  void  within  a  year.(9) 

As,  however,  among  us,'  all  bailiffs  are  strictly  obliged,  on 

pain  of  forfeiting  their  offices,   to  proceed  against  notorious 

offenders  immediately,  and  against  those  who  are  concealed  and 

fugitive,  by  citation  and  ringing  the  bells;  and  in   case  of 

default,  contumacy,  or  otherwise,  to  proceed  to  punishment  and 

executing  the  same  for  all  offences ;  the  court  of  Holland,  after 

the  lapse  of  more  than  one  year,  through  the  attorney  general 

(Jlscal)  takes  cognizance  of  all  offences  that  are  prescribed 

against,  as  well  as  such  as  remain  unpunished  (10) ;  consequently, 

it  can  scarcely  occur,  that  a  crime  which  is  known  would, 

during  the  course  of  five  or  twenty  years,  more  or  less,  remain 

unpunished ;  at  least  there  are  very  few,  if  any,  such  examples 

amongst  us. 

H<wr  far  Pre-  7.  From  this  general  rule,  according  to  the  opinion  of  some, 

Effect°ia  the**     an  exceP^on  *s  macla  in  the  case  of  personal  running  debts  and 

Cue  of  a  Bond,  bonds,  which  are  excepted  from  the  prescription  of  thirty,  oral 


(i)  L.5.  Cod.  do  injur. 

(1)  i*.  fin.  Cod.  do  dolo  jnalo. 

(3)  L,  ult.  Cod.  de  temp,  m  integr. 
rettit. 

(4)  L.  8.  §  fin.    Ff.  de  in  offic.  testam. 
is)  L«  S*  Cod.  ad  leg.  Jul.  de  adulter. 

(6)  L.  querela.  12.  Cod.  ad  1.  Com.  de 
fab.  cap.qaum  venenbilis  extr.  de  except 

(7)  Lib.  5.  tit. ^9.  def.  2.  See  also  An- 
ton. Matth.  de  criroinibus,  lib.  48*  tit.  2d 
c.  4.  n.  14- 

(8)  Vide  Hogerbeetjt  Van  'uanlfggen 


der  processen  (on  the  institution  9fsuits)9 
near  the  beginning.  Charters  of  Momkext- 
dam,  page  2.  Cons.  Jc  Adv.  vol.  Hi,  cons. 
1 16, 1  z 7.  Recueil  of  Rotenb.  ch.  4.  $  &$• 
Charters  of  Amsterdam,  page  7. 

(9)  L.  a*  Cod.  de  vecogaL  tc  <>™ww*w. 
Vide  Placaat  van  de  generate  gemene  raid- 
len  (Proclamation  of  the  general  Comwum- 
weaith)  of  the  4th  Sept.  1603.  Anton 
Matth.  de  Criminib.  lib.  48.  tk.  2.  c.  ulu 
n.  9  &  ult. 

(6)  Instruct,  van  den  Hove,  art.  8. 
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part  of  a  hundred  years,  whereof  no  payment  is  demanded  within  uP°n  wWch  no 

ten  years  among  those  who  are  present,  and  twenty  years  among  been  msdeVor 

those  who  are  abroad  (1) :  as  it  was  understood  by  the  court  of  £cn  *  Tw*nt7 

Holland  also,  on  the  1st  of  February  1612,  in  the  case  of  Baartje 

Willems,  impetrator  against  Abram  Dirksz;  namely,  that  a  bond 

upon  which  no  demand  was  made  in  twenty  years,  is  prescribed 

against  and  annulled ;  but  as  it  rests  upon  np  other  ground  but  that 

of  the  common  prescription  of  ten  or  twenty  years,  introduced  by, 

the  written  laws  in  all  common  cases,  which  amongst  us  is  pro- 

longed  to  a  prescription  of  thirty  years,  it  is  more  probable  that 

it  will  also  not  be  prescribed  against  within  thirty  years. 

And  it  is  also  understood,  that  quit- rents  and  annual  running 
rents  become  prescribed  against  in  respect  to  the  time  that  they 
become  due,  in  thirty  years :  so  that  the  same  become  prescribed 
against  only  after  the  thirtieth  year;  the  other  twenty-nine, 
together  with  the  principal,  remaining  in  full  force,  as  was 
decided  in  the  case  of  Adrian  Molen-yser,  impetrator  of 
reformation,  against  Appolonia  Oet%  on  the  10th  May  1613. 

j8.  It  is  likewise  understood  of  hereditary  rents,  perpetual.  Also,  intte 
irredeemable  rents,  and  feudal  tenures,  which  exist  of  them-  cas«sofaQ««^ 

7  '  rent,  or  an  ir- 

selves  (unless   indeed  we  consider  them  not  as  rent,  but  as  redeemable 
principal  itself),  which  ought  to  be  paid  every  year,  and  as     en  ' 
many  principal  sums  as  there  are  years  elapsed  (2) ;  and  there- 
fore, the  same  do  not  become  prescribed  alike,  but  each  year 
separately  (3).     And  thus  it  was  understood  by  the  court  of 
Holland  on  the  10th  May  1612,  in  the  case  of  Adrian  Molen- 
yser,  impetrator  of  reformation,    against  Appolonia  Gouser; 
namely,  that  a  rent  does  not  principally  become  prescribed 
against,  so  far  as  the  rent  is  concerned,  after  the  thirty  years 
are  expired,  unless  the  said  farm  or  rent  had  remained  unpaid 
beyond  remembrance,  in  which  case  the  whole  right  is  under> 
stood  to  be  prescribed,  as  it'was  understood  in  France,  accord- 
ing to  Faber  and  other  writers  (4);  and  so  it  was  understood 
by  the  court  of  Holland,  on  the  22d  March  1641,  in  the  case 
of  Karel  de  Konink  against  Martinus  Jacobsz.     If  a  demand  be 
duly  made  to  the  debtor,  and  he  refuses  payment,  the  prescrip- 
tion will  commence  from  that  time,  according  to  Balbus.  (5) 


(i)  DD.  ad,  1.  %%.  Cod.  de  pact.  &  1. 6. 
Ff.de  Usur. 

(3)  L.  4.  Ff.  de  ann.  legat.  Vide  Stok- 
«»n,  <feris.  8o. 

0)  L.  7.  §  ult.  Cod.  de  prescript.  30 
ie]  40  annonim.  See  Mevnard.  Decis. 
TTtok&m,  lib.  6.  decis.  34.  in  fin.  Joan,  a 


Sande,  lib.  5.  tit.  6.  def.  z.    Audr.  Gail, 
lib.  a.  obs.  73.  n.  x. 

(4)  See  Anton.  Fab.  ad  Cod.  lib.  7. 
tit.  13.  def.  1 9.  Guidon.  Pap.  decis.  46.  n.  T. 

(5)  See  Balbus  de  prescript.  4.  part*  4. 
prir.cip.  quaesu  1 1 .  n,  3. 


K3 


/ 


134 

And  in  the  case 
of  a  common  hy- 
pothecated or 
mortgaged  rent. 


In  case  of  die 
Division  of  an  . 
Estate  in  which 
a  Charge  if 
left  upon  an- 
other* whether 
the  hypothe- 
cated Property 
can  thereby,  in 
proceaB  of  time, 
befedeemed. 
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§  9.  Otherwise  a  common  hypothecated  or  mortgaged  debt  and 
rent,  the  hypothecated  property  being  with  a  second  strange 
possessor,  becomes  prescribed  and  annulled,  if  thirty  years 
elapse  without  any  demand  for  payment  having  been  made  upon 
him  on  that  account,  and  upon  the  first  debtor  himself,  or  his 
heirs,  after  the  lapse  of  forty  years.  (1) 

Agreeably  to  this  principle,  in  the  case  of  Elizabeth  van 
Nieuwe  against  Gerrit  Jansz  van  der  Eyk  and  Jan  Pietersz, 
(in  which  the  mortgage  (2)  had  been  in  a  strange  hand  nearly 
forty  years,  without  notice  being  given  of  the  rent,  because  it 
"was  always  well  paid  by  the  first  debtor  and  his  heirs),  it  was 
decreed  by  the  court  of  Holland,  that  the  possessors  of  the  said 
mortgage  became  free  by  the  prescription  of  forty  years ;  never- 
theless, as  the  forty  years  were  not  expired,  that  the  impetrator 
could  be  relieved  and  redressed  against  such  prescription ;  and 
therefore  the  civil  petition  was  approved  of,  and  she  was  re- 
dressed against  the  said  prescription,  and  the  defendants  were 
condemned  to  pay  the  rents,  and  the  mortgage  was  declared 
bound  and  executable  for  the  same.  This  decision  was  made 
on  the  5th  June  1609.  (S) 

And  in  the  case  of  Maarten  van  Naarden,  who  caused  a 
purchased  rent  to  be  secured  upon  a  morgen  (or  ten  acres)  of 
land,  which  was  afterwards  sold  without  being  incumbered  with 
the  said  rent,  and  was  delivered  upon  a  decree  of  the  court 
that  was  prayed  for,  and  subsequently  sold  to  others,^  without 
the  proprietors  of  the  rent  having  made  themselves  known  to 
the  possessors  of  the  said  land  in  thirty-nine  or  forty  years,  who 
afterwards  came  in  search  of  their  mortgage,  and  demanded  the 
rents;  the  court  rejected  their  action. — See  the  case  of  Dorothea 
van  Naardeii,  impetratbr  against  Willem  Dirxsz  otherwise 
Wfllem  Corneljsz,  December  22,  1620. 

§10.  But  in  the  case  of  a  division  of  an  estate,  where  an 
agreement  was  made  between  two  joint  debtors,  that  one  of 
them  should  keep  the  mortgaged  land,  and  that  the  other  should 
take  the  rent  with  which  it  was  incumbered  to  his  charge,  who 
having  consequently  paid  the  said  rent  for  forty  years,  after- 
wards became  unable,  on  which  account  the  receiver  of  the  rent 
called  upon  the  other  for  payment  of  it,  and  endeavoured  to 
pursue  the  mortgage:  ij  was  understood  by  the  court  of  Hoi- 


(x)  L.  i.  $  i.  Cod.  de  annati.  except, 
vide  Neostad.  decu.  8.  ).  3.  7.  Cod.  de 
prescript.  30  vcl  40  annor. 


(ft)  Hypoteck,  ta  the  original: 
(3)  See  also  Neoatad.  Cttf.  Holland. 
deds.  8. 
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land,  on  the  28th  October  1608  (1),  that  the  agreement  made 
between  such  heirs  and  joint  debtors  may  not  prejudice  the 
creditor,  nor  diminish  his  right,  but  that  he  retained  his  right 
to  the  mortgage,  and  that  it  was  still  bound  for  the  same. 

And  therefore  it  was  explained,  by  an  ampliation  of  the 
25th  article  of  the  orphan  statutes  of  the  city  of  Leyden,  on  the 
24th  September  1659,  that  whenever  guardians  of  children, 
omitting  to  make  a  division  of  the  estate  or  inheritance,  enter 
into  an  agreement  with  the  surviving  father  or  mother,  whereby 
the  survivor  engages  and  promises  to  pay  all  the  debts  with 
which  the  common  estate  is  incumbered,  and  to  release  the 
children  therefrom ;  and  in  case  he  pays  over  to  them  (by  way 
of  buying  off)  their  inheritance ;  or  if  he  promises  to  pay  over 
certain  goods,  or  a  sum  of  money;  in  such  a  case  the  cre- 
ditors of  the  said  common  estate  would  be  obliged  to  demand 
the  right  which  they  have  against  the  said  common  estate,  and. 
consequently  against  the  said  pupils,  from  the  said  survivor ;  or 
in  case  of  departure  or  delay,  to  institute  their  claim  against  him 
within  three  years,  to  be  computed  from  the  time  that  the  in- 
heritance was  entered  upon  or  bought  off,  which  not  being 
done,  in  case  of  the  longer  delay  of  the  recovery  of  the  said 
debts  they  would  be  under  obligation  for,  having  followed  the 
credit  of  the  said  survivor  or  possessor  of  the  estate,. and  would 
have  no  action  against  the  children,  who  will  be  freed  from  the 
said  debts. 

§  1 1 .  It  was  enacted  by  the  Emperor  Charles  V.  as  a  general  law  Feet  of  Advo- 
of  these  Netherlands,  by  edict  of  the  4th  October  1540,  art.  10.  ^^°^ftH 
and  the  interpretation  followed  thereupon,  of  the  14th  February  affected  by 
1549,  that  all  attendants  of  the  court,  advocates  and  proctors,  Pre"cnPtl0°- 
labourers,  servants,  and  merchants,  should  demand  their  fees 
and  arrears  within  two  years,  unless  there  be  a  bond  for  the 
same,  in  which  case  a  person  will  be  obliged  to  sue  the  debtor 
within  ten  years,  or  his  heirs  within  two  years  after  receiving 
information  of  his  death,  or  otherwise  the  same  will  be  con- 
sidered as  paid :  but  this  seems  again  to  be  annulled  by  custom ; 
which,  however,  is  still  observed  in  Friezland,   by  virtue  of 
a  special  local  law  (2) ;    and  also  in   France,  according  ta 
Papon.  (2) 

S  12.  Besides  the  preceding,    there  are  some  actions  and  Against  wbat 

j    •  .  *     ,  .     .  i  i         v     i         son  of  Actions 

duties,  against  which  no  prescription  ever  runs,  although  they  and  Duties  Prt- 


(i)  Aig.  1.  aj.  Cod.  de  pact, 
i)  Since,  lib.  5.  tit.  6.  def.  %. 
t)  Vide  Jonan.  Papon,  lib.  6.  tit.  i*. 


j 


art.  8.  Corent  consil,  39.  Wesel  ad  Const. 
Ultr.  p.  987. 


scnption  never 
lies* 
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should  not  be  practised  from  time  out  of  memory ;  viz.  dyties 
that  consist  in  a  liberty  of  doing  or  leaving  something,  such  9s 
the  right  of  appropriation,  and  the  privilege  of  going  upon  a 
common  road ;  the  hereditary  rent,  of  which  we  have  spoken 
above,  (§  7.  p.  133);  feudal  rights;  the  right  of  patronage;  the 
rights  of  vicars,  &c. ;  which  are  not  lost,  though  not  practised 
for  many  yeprs  by  the  persons  entitled  to  them,  because  justa 
ignorantia,  minority,  absence,  and  the  like,  are  the  cause  of 
negligence  in  the  exercise  of  such  right;  and  independently 
thereof,  because,  as  is  said,  it  consists  iri  a  liberty  of  doing  or 
leaving;  and  on  the  other  tiand,  the  possessor  who  possesses  the 
same  without  any  good  title,  must  be  considered  as  possessing 
^he  same  fraudulently;  in  which  case  the  lapse  of  time  cannot 
avail  him,  and  he  who  neglected  the  same  must  always  be 
excused.  (1) 


(z)  Facit  textus  in  1. 2.  Ff.  de  via  pub- 
lic, junct.  1. 10.  Cod.  de  pignor.  act.  l.ia. 
Ff.  quibus  mod.  pign.  vel  Hypothec.  DD. 
add.  La.  Ff.  de  via  publica.  Balb.de 
pncacr.  4.  Quint,  part,  princ.  Be  post  abba- 


tent.  Rochus  de  Curte,  tia&.  it  jure  patro- 
nat.  Rubrica  de  translatione  jur.  patron, 
verb,  ipae  vel  is  a  quo.  num.  81.  AlexaiMj. 
lib.  4.  consil.  75.  num.35,  vera,  nee  obstat~ 
Andr.  Gail,  lib.  2.  obs»  18.  n.  4,  J\ 
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CHAP.  IX. 

Of  defective  Property  or  Usufruct. 


[Grot.  2.  33. 

{  1.  Full  Usufruct  defined. 

2.  Nature  of  defective   Usu- 

fruct, or  a  mere  Use. 

3.  What  is  included  in  Usu- 

fruct. 

4.  Iron  and  other  Mines. 

5.  Of  the  Usufruct  of  Turf 

and  marshy  Lands. 

6.  Goods  for  Consumption,  how 

to  be  possessed  for  the  Pur- 
pose of  having  the  Use 
thereof. 

7.  Of  the  Usufruct  of  Furni- 

ture, Clothes,  or  Chattels. 

8.  Usufruct   is    distinguished 

into  Usufruct,  and  into 
{laving  the  Use  and  Profit 
of  an  Estate  for  Life, 
without  having  the  actual' 


Grot.  2.  38.] 

Property  of  such  Estate* 
9.  Whether,     and    in    what 
manner  Usufruct  may  be 
transferred  to  another,  or 
be  incumbered* 

10.  How  to  be  used. 

11.  What  Kinds  of  Charges  are 

to  be  borne  by  the  Usu- 
fructuary. 

12.  Usufruct,  funo  acquired. 

13.  How  it  devolves  again  on 

the  Proprietor ;  and  when 
it  ceases,  and  to  whom  the 
outstanding  Fruits  belong. 

14.  Of  the  Termination  of  Usu- 

fruct  by  Cession  to  the 
Usufructuary  ; 

15.  How  through  Disuse.    . 


^HUS  far  we  have  treated  of  the  acquisition  of  property  in 
general,  and  in  what  manner  it  occurs :  we  now  proceed  to 
shew  the  poirjt  in  which  it  specially  consists,  as  well  with  respect 
to  corporeal  as  to  incorporeal  things,  or  mere  matters  con- 
taining many  thirjgs.  We  shall  therefore  treat,  first,  of  in- 
corporeal things,  as  well  in  mere  matter  as  in  matters  containing 
many  things,  in  general ;  and  afterwards,  of  matters  compre- 
hending many  particular  things,  especially  of  inheritances  and 
the  possession  of  estates,  and  whatever  appertains  to  them. 

Property  is  either/w#  or  defective. 

Defective  property  is  that  in  which  something  is  wanting  to 
the  proprietor,  so  as  to  render  him  unable  to  do  with  his  pro- 
perty what  is  otherwise  not  prohibited  by  the  laws,  and  what 
he  would  otherwise  be  at  liberty  to  do ;  consisting  in  usufruct, 
or  in  an  inferior  title. 

Usufruct  is  on  the  other  hand  either ^/mS  or  defective* 

§  1.  Full  usufruct  is  the  right  of  drawing  and  enjoying  all  the  Umfmct 
finite,  profits,  and  income  of  another's  property,  without  dimi-  d0fintda 
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Nature  of  defec- 
tive Usufruct,  or 
a  mere  Use. 


What  ia  included 
in  Usufruct. 


Iron  and  other 
Mines. 


Of  the  Usufruct 
of  Turf,  and 
Marshy  Lands. 


nution  of  such  property,  and  of  disposing  of  the  same  according 
to  one's  pleasure.  ( 1 )  %     * 

§  2.  Defective  usufruct  is,  when  the  use  of  a  thing  is  limited 
to  certain  modes ;  such  as,  having  the  use,  that  is,  the  right  of 
drawing  not  the  whole,  but  a  certain  profit  from  a  thing,  without 
being  obliged  to  cede  the  same  to  any  one  else.  Of  the  same 
nature  also  is  the  right  to  have  the  use  of  a  house,  to  inhabit  the 
same  with  one's  family. 

$  3.  We  said,  '  without  diminution  of  suck  property ;'  because 
all  benefits  arising  from  the  property  itself,  of  what  description 
soever  they  may  be,  are  included  therein ;  but  not  those  which 
concern  the  existence  of  the  matter  or  thing  itself;  such  as,  grass, 
corn,  the  multiplying  of  cattle,  wool,  milk,  and  so  forth,  rent 
of  houses,  cutting  trees  fit  to  he  cut,  (if  leave  be  given  for  that 
purpose  (2), )  and  likewise  an  annuity  which  becomes  due  an- 
nually, as  was  understood  by  sentence  of  the  court  of  the  13th 
May  1595,  in  the  case  between  Adrian  Van  Stokkum  and  Ca- 
therine Van  Dorp,  and  also  the  division  of  the  actions  in  the 
East  and  West  India  Company.  (3) 

§  4.  And  likewise  iron,  copper,  and  other  metals  dug  from 
the  earth,  are  reckoned  as  usufruct,  if  they  grow  again 
annually  (4) ;  but  if  they  do  not  grow  again,  the  usufructuary 
may  take  the  benefit  of  the  money  which  they  produce ;  but  he 
ought,  at  the  termination  of  the  usufruct,  to  return  the  same  to 
the  proprietor.  (5). 

J  5.  The  same  understanding  takes  place  among  us  in  the 
usufruct  of  turf  and  marshy  lands,  namely,  that  the  mud  may  be 
well  drawn  up,  and  turf  may  be  made ;  but  that  the  money  pro- 
ceeding therefrom  is  not  to  be  used  by  the  usufructuary,  but 
belongs  to  the  proprietor  of  the  soil;  and.  therefore  the  use  of 
the  money  may  be  enjoyed :  but,  at  the  termination  of  the  usu- 
fruct, it  ought  to  devolve  upon  the  proprietor,  for  which  the 
usufructuary  is  bound  to  give  security.  (6) 

But,  whether  it   would  also  be  applicable  to  lands  where 


PJ  Pr.  inat.  de  usufructu.,  &  §  x.  In- 
sfit.  de  usu  et  habitat.  1.  7  &  seq.  Ff.  de 
usufruct. 

(a)  L.  9.  Ff.  de  usufruct.  Ff.  de  usur. 
§  37.  Instit.  de  rer.  dlvis.  1. 68.  §  1.  Ff. 
de  usufruct.  I.  7.  §  z.  Ff.  de  usufr.  1.  fa. 
Ff.  do  ret  vindic.  1. 9.  J  6n.  ff.  de  usu- 
fruct. 

(3)  Vide  Joan.  Castil.  Soto  Major  de 
usufr.  ch.  36.  n.  19.  &  seq.  Sarroient.  Se- 
lects*, quest,  lib.  3.  ch.  xa  and  Cera, 
obs.  7.  Wesel  ad  Nov.  Ultr.  art.  10. 


(4)  L.  9.  §  i.  Ff.  de  usufruct.  1. 7-  ^m 
si  vir.  Ff.  solut  matrimon.  vide  Elbert. 
Leonin.  tract,  de  usufruct.  Cujac.  )ib.  15. 
obs.  ax.  Hottoman.  lib.  x.  anixnadvers* 
respons.  ch.  13.  Fiber  conjeetur.  lib.  1. 
ch.  8.  Zas.  lib.  *.  Sing,  intellect,  ch.  4. 

,(S)  DD.  alleg.  junct.  Berlich.  praede 
qusest.  part  3.  coneltts.  35.  0.21*  a*,  »3- 

(6)  L.  1.  L  9.  Ft  uavfr.  quemd.  cav. 
?tde  b'ande,  lib.  5.  tit.  3.  def.  %  *  3. 
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stones,  pots,  or  pans  are  burned,  or  which  contain  any  peculiar 
kind  of  earth,  and  whether  the  usufructuary  may  take  out  the 
earth  of  such  land  in  the  manner  aforesaid,  these  are  points  that 
may  be  questioned  for  the  -same  or  similar  reasons ;  but  as  the 
proper  use  of  such  lands  does  not  consist  therein,  as  is  die  case 
in  iron  or  other'  mines,  and  as,  among  us,  the  rule  with  respect 
to  the  turf  and  marshy  lands,  which  can  produce,  little  or  no 
benefit,  cannot  be  extended  so  far,  and  cannot  .take  place  with- 
out prejudice  to  the  land  itself  the  usufructuary  ought  to  make 
use  of  them  with  discretion.  (1) 

And  so  it  was  inserted  in  the  statute  of  the  country  of  Voorn 
(art  70),  that,  whenever  land  is  dug  out  by  any  person,  or  by 
the  ancestors  of  any  person,  the  cession  of  such  land  will  not  be 
deemed  sufficient. 

Ail  the  preceding  rules  are  to  be  understood  of  usufruct,  of 
which  the  matter  itself  remains  in  existence  undiminished,  and 
which,  at  the  termination  of  the  usufruct/  is  delivered  up  in  the 
same  state,  good  or  bad,  in  which  it  was  before,  and  the  use  of 
which  can  be  trusted  to  any  one  without  security.  (2) 

§6.  But  in  other  cases,  in  which  the  use  is  productive  of  Goods  for  Con- 
consumption,  such  as  in  coined  money,  clothes  made,  oil,  wine,  *o bepo«e«ed 
grain,  and  similar  articles,  they  cannot  come  into  usufruct,  with-  for  the  Purpose 
out  security  or  appraisement,  in  which  security  is  given  that,  at  u^thefeaff 
the  termination  of  the  usufruct,  so  much  of  a  similar  sort,  or 
the  value  thereof,  shall  be  returned^  and  the  security  is  instead 
of  the  article  itself.  (3) 

}7.  But  with  respect  to  furniture,    clothes,  or  chattels,  as  Offthe  Usufruct 
they  may  be  bona  fide  worn  out  and  returned,  it  will  be  sufficient  ciothes^OT8' 
for  the  usufructuary  to  give  security  that  he  will  use  the  same  Chattels. 
properly ;  'and  that,  on  the  termirtatioii  of  the  usufruct,  he  will 
retarn  them  in  the  state  in  which  the  same  shall  be  then  found ;  as 
ww  understood  by  the  court  of  Holland  on  the  14th  May  1612. 
,  $  8.  Usufruct,  in  general,  is  again  distinguished  into  usufruct,  Usufruct  is  dis- 
snd  into  having  the  use  and  profit  of  an  estate  for  life,  without  t£SL^and° 
being  actually  possessed  of  the  property.     When  the  usufruct  into  having  the 
of  all  the  goods  is  bequeathed  to  any  person,  the  question  is,  o/an  Estate  for 
whether  the  time  of  the  execution  of  the  will,  or  of  the  testator's  J-"* » w«houJ*   . 

having  the  sexual 

death,  ought  to  be  observed;  and  on  this  point,  Van  Zutphen  Property  of 
»J%  there  is  a  great  difrererice  of  opinion  among  the  lawyers.  (4)  wch  Ert,tc* 


(t)  Af£  IrQ  &  1. 6$,  Ff.  de.  usufructu. 
)•  i.  ft  de  usufructu  ouemadinod.  cav> 

(l)  L.  i.  Ff.  de  usufruct. 

(3)  L,  1. 1. 1 1. 7.  tf.  de  usufr.  ear. 
fer.  qu*  usu  cSDffununt.  $  a.  Insth.  de 


usufruct.  See  also  Grotkis,  Iuleyd.  lib.  a* 
c.,39.  at  the  end;  and  Andr.  Gail,  lib. a. 
obs.  46.  d.  a* 

(4)  See  his  Fractic,  under  the  word 
Lyfrtnitvc%  sect.  41.  p.  538. 
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Usufruct  is  limited  to  the  person,  and  to  the  life-time  of  a 
person  who  is  entitled  to  it 
Whether  and  in  §  9.  So  that  the  usufructuary  cannot  cede  his  usufruct  to  any 
UsufSomay  other  person,  excepting  only  that  he  can  allow  the  enjoyment 
be  transferred  of  some  of  its  fruits  thereof  to  another,  during  the  continuance 
be  incumbered,    of  his  usufruct  (1) ;  and  therefore  it  is  also  understood,  that  the 

fruits  belonging  to  an  usufructuary  may  be  arrested,  and  execu- 
tion taken  out  upon  his  right  of  usufruct  (2);  but  he  may  neither 
mortgage  nor  incumber  the  same.  (S) 
How  to  be  used.      §10.  An  usufructuary  may  not  use  the  property  so  that 

the  same  be  impaired  or  diminished ;  and  he  ought  to  give 
security,  that  at  the  termination  of  the  usufruct,  the  same  shall 
be  returned  (4).  Which  security,  and  the  taking  of  the  neces- 
sary inventory  for  that  purpose,  may  not  be  dispensed  with,  or 
prohibited  from  being  demanded  by  a  testator;  and  it  may  be 
freely  demanded  by  the  legatee,  for  the  purpose  of  obtaining 
what  has  been  bequeathed  to  him  by  his  testator,  if  he  finds  it 
necessary,  or  if  it  be  prohibited,  as  will  hereafter  be  more  fully 
proved. (5) 

He  ought  also  to  make  indemnification  for  fruit-bearing  trees, 
and  for  other  trees  planted  for  decoration,  wherever  one  is 
blown  down  or  decays  otherwise ;  and  he  may  cut  down  none 
of  them,  excepting  only  for  the  necessary  melioration,  of  the 
farm.  (6) 

Houses  and  their  roofs  he  ought  to  keep  in  good  repair  at 
his  own  expense ;  but  new  buildings,  and  other  expenses  which 
are  seldom  incurred,  are  to  be  defrayed  by  the  proprietor.  (7) 

With  respect  to  which,  it  was  enacted  at  Gouda  and  Oude- 
water,  "  That  to  whomsoever  a  house  shall  be  given,  or  by 
whomsoever  a  bouse  shall  be  obtained  by  last  will,  to  be  used 
during  his  life-time,  it  ought  to  be  kept  in  good  repair  by  him^in 
whatever  the  house  requires,  or  his  heirs  may  be  required  to  make 
good  the  loss,  or  he  may  be  deprived  of  the  use  thereof  during 
his  life-time.  Whenever  the  property  requires  any  new  repairs 
or  foundations,  he  who  claims  the  property  shall  procure  the 


(0  $3*  lostit.  <fe  usufructu.  1.  66.  Ff. 
de  Jure  dot.  arg.  1.  31.  Ff.  de  pignor. 
lib.  2.  feudor.  tit.  8.  in  pr.  vers,  rei  autem. 
1. 38.  cum  seq.  Ff.  de  usufr.  See  also 
Garsia,  de  expens.  ch.  10.  n.  %J,  Cust.  of 
Antwerp,  tit.  48.  n.  9. 

(a)  Vide  Berlich,  port  1.  condus.  80. 
n.  a6.  Math.  Coler  de  process,  execut. 
part.  a.  ch.  3.  n.  a66  &  270. 

(3)  L.  15.  §  7.    Ff.  de  Usufr. 


cav.  See  Peoc.  de  T&tam.  Conjug.  lib.  5. 
ch.  14.  n.4.  Andr.  Gail,  lib.  2.  ohs.  47. 

(5)  Vide  infra,  book  UI.  ch.  4.  $  18. 
and  ch.  8.  §  18. 

(6)  L.  10,  ix.  Ff.  eod.  vide  Christia* 
ad  1L  Mechlin,  tit.  15.  art.  1,  a.  Cost,  of 
Antwerp,  ch.  48.  art.  3,  4. 

(7)  L.  7.  J  a,  3.  Ff.  de  Usulhict.  See* 
also  Cust.  of  Antwerp,  ch.  48.  art.  3,  4- » 
of  Mechlin,  tit.  15.  art.  1,  a.    Consult.  «c 


(4)  L.  9.    Ff.  de  usufr.  qaemadmod,    |   Advys.  vol.  i.  cons.  133.  qusest.  3. 
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materials  at  the  place  where  they  are  required;  and  he  vrho 
uses  the  same  shall  pay  the  daily  wages.  If  he  who  uses  it 
make  default,  the  proprietor  may  take  the  possession  thereof 
provided  he  pays  the  user ;  if  aged  above  fifty  years,  the  third 
part ;  and  if  under  fifty  years,  half  of  the  value  of  the  hire  or 
rent  which  such  goods  are  annually  worth.  (1) 

$11.  The  usufructuary  is  also  obliged  to  pay  all  charges  What  Kindt  of 
incurred  upon  the  property ;  viz.  duties,  taxes,  poundage,  and  Sborneb7the 
similar  contributions  (2) ;  unless  the  same  concerns  the  property  Usufructuary, 
itself,  which  is  to  be  advanced  by  the  usufructuary,  but  ought  to  \ 

be  returned  at  the  end  of  the  usufruct  (3) ;  as  is  also  contained 
in  the  proclamation  concerning  the  forty  and  twenty  pence 
(art  6.)  "  that  whenever  the  usufruct  of  any  immoveable  pro- 
perty is  bequeathed  to  any  person,  and  such  property  is  be- 
queathed to  another  related  to  the  deceased  in  the  collateral 
line,  in  such  a  case  he  shall  be  bound  to  pay  the  twentieth 
penny  to  the  country,  provided  restitution  be  made  thereof  to 
his  heir  at  the  termination  of  the  usufruct  by  the  proprietor." 

$  12.  Usufruct  is  acquired  by  agreement  (4),  or  by  last  will,  when  Usufruct,  how 
the  mere  property  is  bequeathed  to  any  one,  and  the  usufruct  to  ,cluired- 
another  (5),  or  by  prescription  of  the  third  part  of  one  hundred 
years  (of  which  we  have  already  treated);  and  likewise  by  adjudica-  \ 

tion  of  the  judge  in  estates  of  co-heirs  or  division  of  lands,  in  which 
the  usufruct  is  decreed  to  the  one,  and  the  properly  to  the  other.  (6) 

But  in  order  that  properties  should  not  remain  unbeneficial, 
the  usufruct  is  but  temporary,  and  in  certain  cases  reverts  again 
to  the  properly.  (7)     For  instance, 

{IS.  First,    the   usufruct    ceases   with   the  death,  of  the  How  it  devolves 
usufructuary  (8),   which  is  construed  narrowly,    so  that  the  *£™  f11  ^ 
fruits  standing  on  the  field,  which  are  not  yet  gathered,  are  when  it  cea'ses, 
understood  not  to  belong  to  the  heirs  of  the  usufructuary,  but  to  "^J^10  *** 
4he  proprietor  (9),  with  the  exception  of  rent,  money,  or  hire  of  Fruits  belong, 
lands.    If  the  usufructuary  does  not  survive  the  day  on  which 
the  payment  falls  due,  the  same-is  divided  and  split  (10) :  find  so 
it  was  also  understood  by  the  court  of  Holland,  on  the  27th 
February  1606,  in  the  case  of  Sion  Lus,  impetrator  of  letters 


(x)  Vide  Ordinance  at  Gouda,  in.  *to 
fcsu.  Statutes  of  Oudewater,  art.  15a. 

(3)  L.7.  $».  Ff.  de  usufruct.  l.aft.  d* 
«*  et  umfaict.  kgat.  B.  van  Zutphen, 
ft**,  p.  5*8.  aad  the  authors  there  cited. 

(3)  d.  i  7.  §  2.  L 17.  $  3.*1. 6%.    Ff.  de 

tittfruct.  » 

(4)  §  I.  Iwtiu  d«  Usrfnct. 


(5)  Ibid,  et  1. 19.  Ff.  de  Usufir.  legat. 

(6)  1. 6.  $.  Ff.  de  usufruct. 

(7)  §  1.  Instit.  de  usufruct.  * 
.  (8)  L.  3.  {  fin.  Ff.  quib.  mod.  usufr. 
emit. 

(9)  i  3^*  Instit  de  rer.  di? is.  1. 25.  }  1. 
Ff.  de  usur. 

(10)  U  36.  L361  Ff,  do  usuftuct. 
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Of  the  Termi- 
nation of  the 
Usufruct,  by 
Cession  to  the 
Usufructuary. 
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ddcretal(l)  against  the  burgomaster  of  Dordrecht ;;  namely, 
that  life-rents  are  to  be. paid  until  the  day  of  death. 

But  where  the  usufruct  is  bequeathed  to  certain  inseparable 
communities,  such  as  churches,  hospitals,  societies,  cities,  and 
the  like,  it  is  understood  to  terminate  after  the  expiration  of 
one  hundred  years,  which  in  an  extensive  degree  is  reckoned  a 
man's  life-time.  (2) 

Secondly,  the  usufruct  ceases  by  the  destruction  of  the  thing 
upon  which  the  usufruct  or  the  use  was  placed.  (3) 

$  14.  Thirdly,  it  ceases  by  cession  of  •  the  usufructuary,  or  by 
the  united  mixture  of  the  property  with  the  usufruct,  as  when 
the  usufruct  is  due  to  the  proprietor,  or  the  property  to  the 
usufructuary.  (4) 

Which  is  likewise  to  be  understood  of  the  cession  by  usu- 
fructuaries on  behalf  of  the  proprietor;  for  the  cession  or 
transfer  of  one  person's  right  to  another  does  not  annul  or  alter 
the  usufruct,  but  it  remains  one  and  the  same;  so  that  by  the 
transfer  of  the  ustifruct  on  behalf  of  another,  the  whole  usufruct- 
right  is  not  understood  to  go  oyer,  but  only  the  enjoyment 
thereof  (5),  As  is  rightly  asserted  by  Scipio  Gentil  and  John  Van 
den  Sande  (6),  and  is  distinguished  by  Grotius  (7),  tod  by 
Christin  (7) ;  unless  such  termination  of  the  usufruct  be  effected 
by  deceitfttl  transfer,  and  a  discharge  fraudulently  made  against 
the  right,  and  with  a  view  to  defraud  a  third  person,  which  then 
is  so  completely  void,  that  the  usufructuary  thereby  loses  hia  whole 
right  (9);  and  so  it  was  understood  by  the  high  court  in  Holland, 
namely,  that  a  father,  being  guardian  of  his  children,  had  lost 
the  usufruct,  tod  in  his  lifetime  it  was  joined  to  and  mixed  with 
the  property;  because  he,  on  behalf  of  his  creditors,  had  mort- 
gaged the  house,  and  had  thereby  caused  the  same  t6  be  sold  by 
etecution ;  and  the  purchaser  was  condemned  to  cede  the  house 
purchased  on  behalf  of  .the  children,  and  to  return  the  fruits 
produced  a  tempore  litis  mate,  in  die  case  of  Tfanan-Lutau,  as 
guardian  of  the  children  of  Ysbrand  Jacobsz  Bok,  impetrators 


•    (i)  Or  of  closed  letteu;  the 
Jmpetrant  van  bedote  missive. 

(a)  L.  56.  dt  usufruct;  1.8.  Ff.de  usu- 
fruct, legit.  1. 33.  in  pr.  &  $  1.  Cod.  de 
Sacrosanct.  Eccles. 

0)  §  3*  Imtk.  de  usufruct.  1. 2,  Ff. 
quib.  mod.  usufruct,  amitt. 

(4)  $3*  last  de  usufruct,  ts.  Lj. 
ifl  pr.  Ff.  Si  usufruct,  pet. 

(5)  Arg.  1. 38.  FT.  de  usufruct. 

(6)  Tract,  de  tctipn*  cess,  ch.  j,  n,  35. 


*    (7)  Uuejding  lot.  de  Holhuidse  Rests* 

geleerthekl,  lib.  a.  c.  39.  vtxs.Tenderd«B. 

(ft  -Christiii.  edlig.  Mechlin,*^  ij» 

art.0.  0,7.  aud  art. 7.   a.  3.  and  voLL 

139* 


fp)  Arg.  l.i.  Cc4.efesepoklu\>tfoWt. 
1 1 S.  Ff.  ad  leg.  Jul.  de  adulter.  Li3- 
$4.  F&dehis,  qui  incus*  nourat.  Vide 
Piuell.  in  1. 1.  Cod.  de  boa.  metern.  psrt.3. 
■•  38.  Covsrniv.  var.  tesolut.  libi  1.  c.  8. 
n.  7.  et  DD.  ad  J  3.  iosttt.  de  umfr.  ft 

1.66,  Ftds/urtdou 
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of  reformation  against  Wellim  Dirkot  and  Hubert  Appelman, 
defendants,  decided  on  the  22(1  December  1605,  and  confirmed 
in  revision  on  the  2Sd  February  1608. 
§  15.  Fourthly,  the  usufruct ,  ceases  through  disuse  during  a  How,  through 

^"^  Disuse 

third  part  of  one  hundred  years.  ( 1 ) 

Through  disuse ;  that  is,  by  not  using  the  thing  in  such 
a  manner  as  he  is  entitled  to,  although  he  uses  it  otherwise  (2) ; 
but  if  he  misuses  the  same,  or  renders  it  worse,  he  would  not 
therefore  be  deprived  of  his  right.  (3) 

The  usufruct,  which  is  not  confined  to  a  person's  life-time, 
but  devolves  by  death  from  the  one  to  the  other,  without  dis- 
tinction, unless  it  be  confined  to  a  certain  generation,  is  a  quit- 
rent  right,  or  a  feudal-right  (4) 


CHAP.   X. 

Of  Quit-rent  Right. 

[Grot.  2.  40.  &  3.  18.] 


\  1.  Quit-rent  Right,  what,  and 
how  to  be  contracted  for. 

2.  Whether  and  when  it  ter- 

minates. 

3.  May  be  sold  by  a   Quit- 

renter,   and  be  ceded  to 
another. 

4.  Whether,  in  case  of  a  Dtttf- 

rim  of  Quit-rent  Ground, 
the  Rent  ought  also  to  be 


divided,  and  what  is  cus- 
tomary in  such  Case. 

5.  Whether,   in   case  of  any 

Accident  or  Loss  being 
sustained  in  the  Rent,  an 
Abatement  is  allowed. 

6.  How  Quit-rent  Right  is  ac- 

quired. 

7.  How  it  is  terminated  and 

lost. 


* 

JN  Holland  there  are  several  sorts  of  rents  which  are  all  deno- 
minated quiUrenUy  or  belong  to  that  kind  of  rents. 
$  1.  There  are. quit-rent  right  (emphyteusis),  tithe-right,  tri-  Qutt-rentRJght, 
bute-right,  and  the  like.     Quit-rent  right  (emphyteusis)  is  an  ^  ^contracted 
hereditary  immortal  right,  by  which  the  lord  of  the  uncultivated  for- 
tand  grants  the  perpetual  and  hereditary  usufruct  thereof,  on 
<*nditkm  of  improving  the  land,  provided  he  enjoys  a  good 
annual  rent  for  the  same.  (5) 


(*)  L«  aa  L  %$.  <q«jb.  mod.  usufruct, 
flfakt. 

v1)  L.  i.  Ff.  guem  admod.  senr.  unite 

u)  h*i.  §  c  $.  qucm  admod.  usufr. 
mutt.  **      ' 


(4)  §3.   Inatit.  Iocat.  1.  fin.    Cud.de 
jure  emohyteutko,  in  verb,  necessitates!. 

(5)  L.  1.  Cod.  de  Jur.  emphyt.  1. 1.  & 
%  %.    Ef.  Si  ager,  vecrig. 


144 


Qf  Quit-rent  Bight. 


[Book  II. 


Whether  and 
when  it  termi- 
nate!. 


1  say,  an  immortal  right ;  because  it  does  not  terminate  with 
the  death  of  thfe  possessor  (1),  but  is  transmitted  to  the  heir, 
reserving  the  right  of  making  a  new  entry  at  every  transmission, 
with  a  double  rent  for  the  benefit  of  the  lord,  As  may  be  seen  in 
a  certain  charter  granted  by  Count  Floris  to  the  people  of  Moni- 
kendam  on  Lady-day  in  the  year  1288,  in  the  following  words ; 
"whether  it  be  husband  or  wife  who  dies  possessed  of  die  farm, 
the  nearest  heir  shall  reserve  that  land  with  an  hereditary  rent, 
when  he  has  paid  to  the  right  lord  of  the  land  double  rent,  and 
likewise  from  generation  to  generation,  lasting  for  ever." 

But  there  is  another  sort  of  quit-rent-right,  although  not 
customary  amongst  us,  which  is  renewable  from  five  years  to 
five  years,  or  from  ten  to  ten  years,  or  which  after  death  of  a 
person  ought  to  be  renewed  by  another,  on  pain  of  its  ter- 
mination otherwise.  (2) 

§  2.  This  rent  comes  instead  of  property,  and  is  a  real  pari 
of  such  agreement;  in  which,  if  it  remains  three  years  unpaid, 
the  quit-renter  is  deprived  of  his  right  on  behalf  of  the  lord  (S) ; 
yet  in  such  a  manner  that  it  ought  also  to  be  judged  by  a  final 
judgement  of  the  judge.  (4) 

But  the  quit-rent  is  chiefly  instituted  in  such  manner,  that 
if  the  annual  rent  be  not  paid  exactly  on  the  day  it  is  due,  the 
quit-renter  loses  his  right ;  but  on  the  other  hand,  although  the 
quit-renter  neglects  to  make  an  actual  and  undemanded  offer, 
he  is  at  present  easily  excused,  by  means  of  redress  (5) ;  and 
therefore,  among  us,  the  quit-renter  may  not  only  not  be  de- 
prived of  bis  right  without  a  preceding  judgment  of  the  judge, 
on  account  of  his  default  of  payment;  as  was  understood  in  the 
case  (cited  below)  of  Jan  Knelisz,  at  Moordrecht,  appellant,  against 
Adrian  Doentz ;  but  even  in  contracts  containing  penalties,  no 
judgment  will  be  given  so  far ;  on  which  account  it  is  mostly 
redressed  by  agreement,  and  likewise  by  decree,  with  one  year's 
quit-rent,  or  by  paying  for  a  double  neglect  (6) 


^t>. 


(i)  §  3*  Iasdt.  de  Iocat.  conduct.  1. i.  Ff, 
Si  agex.  vectigal.  L  3.  Cod.  de  fundo  patri- 
monial. 

(%)  Cap.  1.  extr.  de  precar.  On  this 
subject  see  Grottos,  Inleyd.  lib.  1.  ch.  40. 

(3)  L.  a.  Cod.  de  Jure  Emphyteutic*). 

(4)  Grotius,  Inleyd.  lib.  a.  ch.  40.  n.3. 
ch*  43.  n.  5.  Chiittin.  vol.  iii.  decis.  120. 
n.  %  Sentence  of  the  Court  of  Holland, 
between  Jan  Knelisz,  at  Moordragt,  ap- 
pellant, against  Andrian  Doetis,  on  the 
aid  December  2615. 

(5)  Cap.  ult.  extra,  de  Ioeat.   Grotius, 

Inleyd,  fib,*,  ch, 40,  atf.   Onto*,! 


etnphyteut.  qussst.  8.  in  fin.  Sentence  of 
the  Court  of  Holland,  between  the  heirs  of 
Dirk  van  Leeuwen,  doctor  of  law,  impe- 
tratorsjn  the  first  instance  against  the 
possessors  of  the  lands  situate  in  the  Groep 
(Furrow)  pronounced  on  the  ad  November 
zoi6,  and  confirmed  by  the  High  Court 
on  the  aid  of  December  1613. 

(6)  Vide  Coren,  observ.  11.  Sentence 
between  Dirk  van  Leeuwen,  doctor  of  htw, 
and  the  possessors  of  the  lands  situate  est 
the  Groep  (Furrow)  above  cited,  '* 
Cons*  ft  Adv.  voLtf,  coo».£« 


Cfa.  10 J  QfQpit+ent  Right.  145 

Such  is  the  practice  generally  observed  among  us ;  and  it 
agrees  with  the  mode  observed  in  France,  which  we  follow, 
where  (be  same  prevails  also,  saving  any  special  contract  made 
otherwise;  and  therefore,  it  is  a  common  proverb  there,  that 
quit-rent  goods  become  equal  to  a  person's  free  property.  (1) 

§3*  So  that  the  quit-renter,  independently  of  enjoying  him-  May  be  sold  by 
self  the  usufruct  of  the  land,  may  also  transfer  that  right  to  *nd  be  I^ed* 
another.     But  in  case  of  a  sale  he  ought  (according  to  the  to  another. 
Soman  law)  to  give  the  preference  to  the  lord,   in  order  to 
reserve  the  same  for  himself  for  the  same  price  if  he  desires  it, 
within  two  months,  or  to  receive  one  fiftieth  part  of  the  price 
agreed  upon  for  renewing  his  quit-renter,  &  a  token  of  pro- 
perty; but  it  may  likewise  be  given  as  a  donation,  or  be  ex* 
changed  without  the  knowledge  of  the  lord  (2),  provided,  that 
for  making  an  entry  of  it,  and  for  renewing  his  quit-renter,  onq 
fiftieth  part  be  likewise  enjoyed  by  him  upon  the  value  of  the 
property.  (3) 

But  ajaong  us,  the  quit-renter  may  without  distinction,  sell 
and  alienate  his  quit-rent  land  freely  and  unmolested,  in  what 
iwraer  soever  he  wishes,  without  concerning  himself  thereirj 
with  die  lord  (4),  the  latter  reserving  only  his  right  to  appro- 
priate,, the  same  within  one  year  after  it  comes  to  his  know* 
ledge  (5) ;  and  if  he  does  not  use  the  right  of  appropriation,  he 
enjoys  for  making  entry  thereof  in  the  book,  &c.  tor  the  fjrst 
year,  a  double  rent,  besides  the  value  of  a  can  of  wine  for  thf 
receiver  a*  bis  perquisite,  which  is  generally  understood  to  be 
included  in  the  clause  of  quit-rent  right,  although  it  be  not 
further  expressed. 

§  4.  Since  then  the  pecuniary  annual  rent  comes  instead  of  whether,  (■ 
Jhe  property,  and  is  understood  to  be  a  real  part  pf  the  quit-  ^^wen*** 
rept,  \t  is  questionable  whether  in  case  the  quit-fenjer  happens  Ground,  the 
to  sell  part  pf  the  quit-rent  ground,  pr  to  alienate  the  »i»e  tob?drted,«4 
otherwise,  one  part  of  the  quit-rent  ought  to  be  split  and  divided  wha? "  c"£ow" 
in  consequence  thereof;  but  as  the  quit-rent  and  every  part  of  it  St. 
is  indivisibly  founded  upon  the  whole  ground  granted,  it  con- 
sequently follows,  that  although  the  payment  is  split,  the  whole 
ground  stiEb  remains  bound  for  the  least  part  thereof  (6)  $  and  so 


(4  Vide  Gharond,  ]xb.  n.  respon*.  OO. 
*od  Chastui  ad  Cppsuetud.  Burgund.  tit. 
*  fc&  |  en  chose*  Anton.  Fab.  ad  Cod. 
Hb.4.tk,4a.dcf.8. 

(a)  L.  j.  Cod.  de  lure  mphyteut. 

(3)  tata,  d.  1. 3.  in  fin.  &  ibi.  diehard, 
It  19b 


(4)  Vide  Neostarf,<2ur.  Holland,  decie. 
59,  Ac  Supr.  Cur.  decia.  39.  in  611. 

(5)  Vide  Customs  of  Rhynlaod,  art.  40, 
Tiraquell  de  retract,  lign.  §91.  0.3,4* 
Christin.  vol.  decis.  J  2*.  Cap.  ult.  «xtr. 
delocat. 

(6)  Axg.  1.  *.  Cod.  Si  unua  ex  plurimia, 
I    609  the  Customs  of  Rbyaliod,  art.  41. 

1 
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"Whether,  in 
case  of  any  Ac- 
cident or  Loss 
being  sustained 
in  the  Rent,  an 
Abatement  a 
allowed. 


How  Quit-rent 
right  is  acquired. 


it  was  understood  by  the  court  of  Holland  in  the  case  of  amort- 
gaged  annual  rent,  which  was  split,  that  the  whole  ground,  with- 
out the  division  being  taken  into  consideration,  remains  bound 
to  the  receiver  of  the  rent,  and  that  he  has  his  choice  from  what 
part  to  recover  the  same(l);  and  therefore,  generally,  in  case 
of  such  division,  this  clause  is  added  and  contracted  for;  to  wit, 
a  with  hypothecation  of  the  whole  farm  or  rent ,-"  by  virtue  of  which 
a  person  would  be  obliged  to  pay  the  rent,  or  an  indemnification 
in  lieu  thereof,  in  case  the  receiver  of  the  rent  wishes  to  recover 
the  whole  rent  from  the  divided  spot,  with  the  reservation  of  the 
right  of  indemnification.  The  same  construction  is  also  under- 
stood in  the  case  of  a  succession  of  several  joint  heirs,  each  of 
whom  is  specially  responsible  for  the  whole  quit-rent  (2);  although 
the  quit-renter  causes  the  quit-rent,  on  account  of  his  perquisite 
right  of  transfer,  to  be  transferred  upon  one  of  them  all,  at 
their  option,  from  the  one  to  the  other,'  each  reserving  his 
right. 

§  5.  It  is  also  understood,  that,  in  case  of  any  accident,  or 
loss  being  sustained  in  consequence  of  inundation,  war,  or  other 
accident,  to  the  ground  whence  the  quit-rent  issues,  the  quit- 
renter  notwithstanding  ought  to  pay  his  whole  rent  so  long  as 
enough  remains  in  existence  from  which  the  annual  rent  can  be 
raised ;  for,  since  he  enjoys  the  benefit  of  all  acquisition  and 
improvement,  so,  in  like  manner,  he  ought  to  bear  alone  the 
loss  which  the  same  may  suffer.  (3) 

§  6.  The  quit-rent  right  is  acquired  and  granted,  like  all 
immoveable  things,  by  a  lawful  donation  and  transfer  upon 
stamp  and  letters ;  so  that,  among  us,  it  is  unnecessary  to  con- 
sider further  the  doubt  entertained  concerning  it  by  the  doctors, 
viz.  whether  a  writing  is  also  required  therein  (4) ;  and  also  by 
succession,  as  well  by  last  will  as  ab  intestate,  that  is,  by  inhe- 
ritance without  bequest,  unless  the  same  be  bound  by  agreement 
to  certain  generation  when  granted  (5) ;  and  likewise  by  prescrip- 
tion of  a  third  part  of  one  hundred  years,  if  the  property  had 


(i)  Vide  Neostad.  decis.  4.  Radclant. 
decis.  85.  n.  7.  Christie,  ad  leg.  Mechlin, 
tit.  13.  art.  31. 

(2)  Arg.  d.  1.  Cod.  Si  unus  ex  pluribus. 
Jul.  Clarius,  $  emphyteusis,  quaest.  14.  iu 
fin.  Christin.  vol.  i.  decis.  107.  n.  10. 

(3)  Arg.  1. 9.  $  l&  3.  1.  13.  $  5.  Ff. 
de  Usufruct,  juoct.  L  1.  cod.  de  Jur. 
JSmphyteut.  et  ibi  BarthoL  Saljrcet.  Au- 
tuin.  confer  du  droict.  Anton,  Fiber  ad 


cod.  lib.  4.  tit.  43.  def.  36.  Alvar. "Valas. 
tract,  de  Jure  Emphyteut.  quaac  27.  n.  4. 
in  fin.  Andr.  Gail.  lib.  3.  oba.  23.  n.  23. 

(4)  Vide  Arnold  Vinn.  ad  §  instil,  de 

beat,  conduct,  n.  8.  Christin. vokj.  decis. 
119.  n. 5. 

(5)  L.  fin.  Cod.  de  Jure  Emphyteut. 
1. 114.  §  15,  17.  Ff.  de  leg.  1..  1.  67.  §  % 
&  5.  Ff.  de  leg.  2.  Fusar.  de  Subat.  o^uaesu 
3fa  a  8.  £  teq.  et  quest,  in. 
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been  used  for  quit-rent.    And  further,  it  is  acquired  in  {he  same 
manner  as  all  other  goods. 

§  7.  And  it  terminates  likewise  by  the  death  of  the  generation  How  it  is  ter- 
to  which  the  same  was  limited,  with  direction  of  renovation,  ^*tfid  "* 
unless  a  new  grant  be  solicited  in  time  by  the  nearest  relations 
of  the  last  possessor  (1).  Quit-rent  right  is  also  lost  through 
prescription  of  a  third  part  of  one  hundred  years,  from  the  time 
that  the  same  had  not  been  used  by  the  quit-renter ;  but  the 
quit-rent  right  is  otherwise  not  so  easily  lost  on  the  side  of  the 
receiver  of  the  rent,  unless  the  quit-renter  had  not  only  not  paid 
the  rent,  but  had  also  possessed  the  quit-rent  so  long,  as  his 
own  fiee  property.  (2) 

$  8.  As  we  have  already  shown  how  far  this  kind  of  right 
terminates  through  default  of  payment  and  neglect  of  three  years, 
whereby  the  right  devolves  on  the  proprietor,  it  only  remains 
that  we  notice  the  last  and  principal  means  by  which  it  is  lost, 
viz.  the  termination  of  the  cause  itself,  namely,  if  it  entirely 
goes  to  nothing;  but  if  part  thereof  only  happens  to  perish,  for 
example,  if  the  house  happens  to  be  burnt  down  which  was  built 
upon  the  quit-rent  ground,  one  would  understand  that  the  quit- 
rent  ought  notwithstanding  to  be  paid  for  the  remaining 
ground  (S) ;  unless  the  quit-rent  issues  only  from  the  house  or 
building  (4);  or  unless  it  was  stipulated  when  granted,  that 
although  the  property  granted  happens  to  perish  by  accident  or 
otherwise,  yet  the  year's  rent  ought  to  be  paid  (5) ;  which  sort 
of  conditions  may  also  exist  in  law,  and  are  made,  among  us, 
under  the  following  clause,  namely,  "  free  of  every  thing,  with* 
oat  any  deduction  whatsoever/9 


(1)  Vide  Christin.  vol.  3.  deds.  1 23. 
b.I.  Anton  Gabriel,  oommim.  conclus. 
&.  3.  de  Jure  Emphyteut.  conclus.  1. 
Fachki. lib.  1.  controv.c.  ICO. 

(2)  Vide  Neosud  Supr.  Cur.  decis.  39. 
and  abo  what  hat  already  been  said  in 
ch.  riii  $  8.  supra  p.  133. 

(3)  L.  1.  Cod.  de  Jure  Emphyt.  Arg. 
)•  $».  $  8.  Ff.  de  solut.  junct.  See  Anton. 


Faber,  ad  Cod.  lib.  4.  tit.  43.  de£  36. 
Grot.  Inleyd.  lib.  3.  c.  40.  vers.  Tea 
Sesten. 

(4)  Arg.  1. 1.  $  3. 1.  xo.  Ff.  quib.  mod. 
Usufruct,  vel  usus  amitt. 

(5)  Arg.  1.  78.  §  3.  de  contrah.  empt. 
junct.  1. 1.  Cod.  de  Jure  Emphyth.  in  vcr* 
bis  super  omnibus. 


L* 
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CHAP.  XL 

Of  Tithes  and  Tithe-right. 
£Prot.  2.  46.] 
|  ] .  Tithe-right  defined.  I         4.  Whether  certain  Tithe*  do 


£•  It*  Origin,  not  from  ike 
spiritual  Law,  but  from 
Secular  Grants. 


exist. 
5.  Whether  Hemp  i$  tufted  fe 
I  Tithe. 

3.  Different  Kinds  of  Tithes.     '  6.  Tithe*,  how  to  he  collected. 


Tithe -right        §  i .  rjiITHE-RIGHT  is  a  right  to  enjoy  a  certain  part  of  fruits   - 

annually,  whether  it  be  one  tenth,  one  eighth,  one 
eleventh^  one  fifteenth,  one  sixteenth,  one  twentieth,  ope  thir- 
tieth, or  one  fortieth  part;  namely,  of  the  principal  kind  which 
is  mostly  usesi.(l) 

And  sp  the  tithe-right  is  understood)  among  us,  to  dray  the 
eleventh  part  of  certain  fruits,  as  is  declared  tgr  a  certain  charter 
Of  William  Coqnt  of  Hainault  to  the  inhabitants  of  the  country 
of  Swyndregt  in  the  southern  part  of  Holland,  given  on  Wed* 
nesday  after  St.  Jtfaartpn's  day  in  1337,  and  containing  these 
words ;  "  the  tithe  we  shall  reserve ;  to  wit)  the  eleventh  part  of 
unthreshed  corn,  and  the  eleventh  lamh :"  as  was  also  understood 
in  revision  by  the  high  court  in  Holland,  in  the  case  of  Bernhftrd 
Van  den  Bopnguafd,  Lord  of  Nienrode,  against  the  burgo- 
masters anfl  rulers  qf  Naarden>  Hujssgp,  Blwcuna,  t-artro, 
and  HUversum,  gn  the  ?lst  January  4628. 
jta  Origin,  not        §  2.  This  right,  in  our  country,  dog*  not  proceed  frfm  the 
Law  butfiom     sp*1**11*!  Ut¥>  according  to  the  opinion  of  some  writers^  who 
Secular  Gnats*  think  that  it  was  introduced  among  christians  in  imitation  of 

the  ceremonial  law  (2);  viz.  that  the  tenth  part  of  alt  fruits 
ought  to  be  destine^  and  paid  to  the  support  of  the  church,  and 
whatever  belongs  thereto  (3) ;  but  from  secular  grants.  First,  it 
was  delivered  to  the  supreme  power  as  a  token  of  subordination* 
which  again  in  process  of  time  conferred  it  upon  the  Count  of 
Holland;  as  is  unquestionably  proved  from  the  testimony  of 
the  abbot  of  floricamp,  and  other  antiquities  collected  by 
Grotius  (4).  By  the  Count,  this  right  was  further  granted  to 
others,  as  a  consequence  of  lordly  goods  and  particular  income. 


(i)  Cap.  in  atiquibus.  veiB.  ilia.  Ext.  de 
decunis. 

(a)  See  Levit.  xxvii.  30.  Numb,  xviii. 
%i.  X)ettt.  xiv.  22,  28.  and  xxvi,  i%. 


(3)  Tex.  tit.  extr.  in  6.  & 
de  decimis. 

(4)  Inleyd.  lib.  a.  c.  45. 
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These  tithes  are  for  the  most  part  feudal  property,  and,  toge- 
ther with  the  fee,  ought  to  be  granted  and  renewed ;  for  it  is 
understood,  that  no  vassals,  being  entitled  to  high  or  low  contri- 
butions by  virtue  of  their  manors,  have  any  right  to  tithes  unless 
it  is  expressly  inferred  from  their  grant  (1) 

With  respect  to  this  right,  an  old  custom  is  found  in  the 
statutes  of  the  country  of  Zealand  (2),  that  whosoever  holds 
any  tithe  of  the  Count  and  departs  this  life,  his  legitimate  son  or 
sons  shall  be  bound  to  pay  to  the  Count,  if  Mambour's  lands, 
one  livre  black  Tournois  (worth  about  twenty  stivers  in  our 
country);  and  if  the  person  deceased  have  no  legitimate  son 
or  sons,  then  the  deceased's  legitimate  daughter  or  daughters 
may  have  and  keep  every  spot  of  ground  for  two  livres  Tour- 
nois; and  if  he  have  neither  son  nor  daughter  of  legitimate  birth, 
then  his  legitimate  brother  or  brothers  may  redeem  the  same, 
every  spot  for  three  livres  Tournois,  which  redemption  they 
ought  to  effect  within  half  a  year  after  his  death,  on  pain  of  for- 
feiting such  tithe.  And  in  case  he  have  no  sons,  daughters,  or 
brothers,  it  will  devolve  on  the  Count  (if  Mambour's  lands)  to 
mate  his  profit  thereby ;  and  if  any  one  give  or  sell  any  tithe 
to  his  sons,  daughters  or  brothers,  it  must  be  redeemed  for 
the  same  sums  as  it  had  devolved  by  the  death  of  the  deceased. 
But  if  any  one  sell  his  tithe  to  any  other  person,  he  shall  give 
to  the  Count,  if  Mambour's  lands,  on  account  of  such  transfer 
and  grant,  three  livres  blacky  if  he  have  either  sons,  daughters, 
or  brothers  in  existence ;  and  if  he  have  neither  sons,  daughters, 
nor  brothers  in  existence,  then  he  may  not  sell  his  tithe, 
unless  with  the  consent  of  the  Count,  or  his  stallholder  or 
treasurer. 

$  3.  Tithes  are  of  three  sorts ;  viz.  upon  corn  or  small  grain  Different  Kindt 
and  crying  tithe.  of  Tithes. 

Corn  tithe  is  of  rye,  wheat,  oats,  barley,  &c. 

Small  tithe  is  of  herbs,  timber,  grass,  hay,  turnips,  radishes, 
cabbages,  onions,  apples,  pears,  nuts,  &c. 

Crying  tithes  are  upon  foles,  calves,  lambs,  young  pigs,  geese,  , 

bees,  &c. 

The  crying  tithes  and  inferior  sort  of  small  tithes  are  com- 
monly collected  in  the  following  manner : 

The  crying  tithes,  often,  one,  and  of  five,  a  half,  or  the  full 
value  of  txrth,  at  the  option  of  the  party  entitled  to  the  same  j 


^*i 


(i)  Vide  Groups,  Inleyd.  d.  loco  Terse. 
\  b  oot  talks;  tod  pfbctamition  of  Em- 
peror Oarlee  V.,  dated  October  i,  1530. 


(ft)  A.  D.  1496.  ch.  4.  art.  9. 
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under  five,  of  every  lamb,  calf,  or  pig,  a  quarter  stiver ;  of  a 
fole,  one  stiver,  and  the  like ;  all  more  or  less  according  to  the 
customs  of  the  place  to  which  the  parties  entitled  belong.  And  it 
is  understood,  that  whatsoever  horses,  pigs,  sheep,  and  the  like* 
were  within  the  jurisdiction,  tithe  will  be  due  every  new  year's- 
day  upon  their  increase,  although  they  are  alienated  immediately 
afterwards,  or  carried  away  to  other  places ;  and  also  upon  those 
animals  which,  having  been  in  the  manor,  were,  through  con- 
nivance and  agreement  with  others  who  pay  tithe,  driven  to  other 
places  and  fetched  back  immediately  afterwards;  and  the  same  is 
collected  every  year  in  May,  or  sooner  when  alienation  takes 
place,  and  later  when  the  animals  are  multiplied. 
Whether  cer-  §  4.  But  with  respect  to  small  tithes,  it  is  to  be  observed,  that 
tain  Tithes  do     most  0f  them  were  not  established  from  antient  times,  but  were 

CjUSt*  * 

extorted  from  time  to  time,  by  way  of  intrusion,  by  the  nobles, 
from  the  good  people,  without  any  right,  as  appears  from  the 
proclamations  of  the  emperor  Charles  V.  of  October  1st,  1520, 
and  April  9th,  1529 ;  by  which  it  was  ordered,  that  neither  they 
nor  any  one  else  should  exercise  any  tithe-right,  excepting  what 
they  and  their  ancestors  had  been  accustomed  to  take  and  use 
•    for  the  space  of  forty  years,  and  previously ;  or  in  case  they  have 
other  legal  return  thereof.    In  like  manner,  upon  the  remonstra- 
tion  of  the  burgomasters  and  rulers  of  the  city  of  Leyden,  con- 
cerning the  market  gardeners  at  that  place,  against  the  noblemen 
and  other  persons  levying  tithes  in  Kynland ;  the  said  proclama- 
tions were  explained  by  a  rescript  of  the  Court  of  Holland  of 
the  18th  March  1603,    addressed  to  the  states  of  the  same 
country;  viz.  that  pot»herbs,  and  the  fruits  of  trees,  cabbages, 
carrots,  .onions,   roots,  beans,  peas,  turnips,  or  radish,  salad, 
apples,  pears,  nuts,  and  all  other  the  like  fruits,  upon  what  sort 
and  parcel  of  land  soever  the  same  might  have  grown  and  have 
been  produced,  are  not  fruits  subject  to  payment  of  tithes ;  and, 
therefore,  that  no  person  was  allowed  to  demand,  levy,  or  enjoy 
any  tithe,  earnest  money,  or  other  charges  in  lieu  of  tithe  of  the 
said  fruits,  unless  it  be  by  virtue  of  a  special  title;  or  unless,  when 
the  lands  are  granted,  it  be  found  that  they  are  expressly  entitled 
thereto,  or  unless  by  final  sentence  pronounced  in  the  principal 
case  (the  said  sentence  having  become  absolute),  such  right  was 
adjudged  to  them ;  or  unless  it  appear  clearly,  that  a  similar 
right  of  tithe,  previous  to  the  date  of  the  said  proclamation  of  the 
year  1520,  became  legally  prescribed  by  the  time  of  forty  years. 
WhadwrHemp       §  5.  It  was  a  question  with  many,  whether  hemp  is  also  subject 
Tda*    to       to  tithe ;  but  this  point  was  explained  by  a  proclamation  of  the 
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emperor  Charles  V.,  dated  April  19,  1529,  that  tithes  should 
also  be  paid  of  hemp,  turnips,  flax,  or  similar  round  or  flat  seed, 
as  well  as  of  wheat,  barley,  and  oats,  notwithstanding  the  same 
had  not  been  sown  for  more  than  forty  years ;  unless  such  lands 
were  specially  released  therefrom,  by  privilege,  by  ordinance,  or 
by  sentence,  which  became  absolute  before  the  date  of  the  said 
ordinance;  and  it  was  therefore  distinctly  understood  by  the 
Court  of  Holland  at  the  end  of  July  1608,  in  .the  case  of  Lord 
Hendrik  van  Wyngaarden,  that  tithe  of  hemp  ought  to  be  paid 
before  it  is  threshed,  and  that  such  tithe  belongs  to  the  person 
entitled  to  receive  the  same,  whether  the  hemp  bear  seed  or  not, 
as  well  as  the  hemp  seed ;  but  at  some  places  this  right  to  tithe 
is  bought  off  for  a  trifling  sum  payable  upon  every  spot  of 
ground  that  is  sown  with  hemp. 

In  general,  tithes  are  payable  both  upon  feudal  as  well  -as  upon- 
other  land  ;  and  it  is  obtained  and  lost  like  all  other  feodal  and 
other  ground.. 

§  6.  In  order  to  prevent  the  lord  who  is  entitled  to  tithe  from  Tithes,  how  to 
being  defrauded  in  his  dues,  the  occupier  of  the  land  subject  to^  ** coUoctwL 
them  cannot  carry  away  the  fruits  of  the  field,  unless  he  gives 
doe  notice  thereof  to  the  lord  of  the  tithe,  and  summons  him  to 
appear  on  a  certain  day  to  receive  his  tithe ;  but  if  he  does  not 
come  on  the  appointed  day,  such  occupier  will  be  at  liberty  to 
cause  his  fruits  to  be  carried  home,  leaving  the  eleventh  bundle, 
for  the  lord.  (1) 

Respecting  right  to  tithes  in  Holland,  and  its  origin  and  pro- 
gress, Mr.  Peter  van  der  Schelling  has  lately  written  an  exten- 
sive treatise,  in  which  obscure  circumstances  concerning  this, 
right  are  treated  with  great  clearness  and  precision. 


(i)  Vide  Grotias,  Inleyd.  lib.  %.  ch.  45. 
in  fin.  Keurea  ran  Lande  Voom,  (statutes 
<t  the.  country  of  Voorn).  arc  99;    of 


Zealand,  ch. 3.  art.  36.  Proclamation  of  the 
Emperor  Charles  V.  July  7, 1554  j  and  of' 
King  Philip,  June  6, 1564. 


Il« 


(    1S#    )  [Book  1L 

CttAP.  XIL 

Of  Tributes,   Taxes,  Farm  having  the  Sight  of  Pteferehc*  and 
Appropriation,  perpetual  and  irredeefnttbte  Ments. 

[Grot.  2.  46.  and  of  Rente,  8.  14.  29.] 
§  1.  Tribute  6t   Tax-right   de-        I  4.  Of  a  Farth  with   the  Pra- 


fined. 
9.  Difference  between  it  and 

the     antient      Querent 

Right. 
3.  Of  Abbot-right,  or  Death 

Pledge* 


ference  of  Appropriation* 
5.  Of  Contribution-right. 
6*  Of  the  collecting  of  small 

Rents,  &c. 
7.  Of  the  Redemption  of  such 

Rents. 


Tram*  or  Tin  §  1-  TRIBUTE  or  tax-right  is  a  dtitjr  whereby  ail  annual 
right  defined.  j.ent  (f  jufttr  dntiquarutii  futiddtionxtrh  ad  pins  causa*  a 

fundatoribus  bonis  suis  intpoSilarUtn),  tipoh  Cettfcifl  itritiiOVeabte 
property  sold,  is  imposed  and  established  by  the  seller  per- 
petually and  hereditarily.   By  some  these  rents  are  perpetual  and 
irredeemable ;  arid  by  tithe1**  they  are  such  as*  have  been*  trths* 
ihitted  from  their  ancestors,  which  in  afltlent  times  used  to  be 
of  such  consequence  that  suchlknds  we're  free*  Of  all  other  refits 
or  charges ;  and  with  regard  to  the  inheritance  or  disinheritance 
of  the  said  lands,  they  wef  e  subject  to  no  court  of  aldernleri  or 
Usual  tribunal,  biit  justice  was  to  be  administered  to  them  by 
other  farm-holders  of  the  same  lord,  whom  he  was  at  liberty  to 
siimftibti  for  that  purpose,  according  to  Bottelier  (1),  who  says, 
'*  Tncfy  owe  no  rents  nor  other  charges,  nor  are  they  subject  to 
the  'court  of  aldermen ;  but  when  the  lord  requires  justice  upon 
any  farm  or  division,  which  the  one  claims  from  the  other,  he 
may  summon  his  farm-holders,  and  may  admonish  them  to  do 
arid  to  pronounce  justice,  arid  they  are  obliged  to  do  according 
to  the  exhortation  of  their  iord.     And  there  is  otherwise  no 
court  of  aldermen,  nor  are  more  than  four  or  five  men  holding 
farms  required  to  appear ;  viz.  the  first  persons  whom  the  lord 
shall  summon;  and  they  take  cognizance  only  of  the  inheritance 
or  disinheritance  of  lands  held  in  farm ;  and  it  ought  neither  to 
be  done  nor  decided  by  others." 
frAnac*  $2.  This  tax-right  differs  from  the  antient  quit-rent  right* 

te!^m^  "*  ^  fo,lowing  particulars;  viz.  that  the  said  property  is  not 
tat  right,         forfeited  by  non-payment ;  but  the  said  rent  is  irredeemable, 
'.   unless  it  be  otherwise  provided  for  and  stipulated  by  agree- 


brfta 


(x)  Jin  Bottelier,  Somme  Runal,  ch.  aoi« 
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ment(l);  sfnd  thus  distinguished  from  tithe*  tetiti  tfhteh  toe 
bought  far  money,  and  secured  or  established,  and  which  mhj 
always  be  redeented  for  the  money  pbid  j  or  if  it  be  doubtful* 
with  the  sixteenth  penny  (2),  of  which  we  shall  hereafter  treat 
ntore  fully. 

§9.  Ill  Abswoude  the  abbots  of  Egtaohd  had  from  antient  of  the  Abbot- 
times  th*  right  by  us  called  abbot-right  or  death-pledge;  WhfcB  ffif1**' 
consisted  in  the  folldwing  particulars }  vis.  Ori  thfc  detlfh  of  every 
person  they  were  entitled  to  receive  the  best  pledge,  or  twenty-, 
fire  pdunds  fur  the  same.  In  process  of  time  this  Was  abolished, 
by  introducing  the  paymerit  of  six  hundred  gilders  principal,  or 
the  rent  of  sereix  gilders  eighteen  stivers  and  sii^erice  pet 
amain  j  concerning  Which  the**  ire  Mill  some  letters  to  be  seen 
in  the  possession  of  the  treasurer  of  the  University  of  Leyden, 
(that  university  being  endowed  with  some  ecclesiastical  income), 
the1  mdst  recent  of  Which  letters  bears  date  the  end  of  February 
1589$  tad  20th  Mdy  1595*  In  consequence  thereof  there  is 
an  old  ctistort  still  observed  at  Delft,  that  the  best  dress  of  the 
deceased  belongs  to  the  church,  or  a  commutation  is  made  for 
it,  by  payment  of  a  certaih  sum  of  money. 

§4.  A  (arm  with  the  preference  of  appropriation  differs  very  of  a  Farm  with 
little,  if  at  all,  from  the  tribute-right*  With  which  it  agrees  with  SiJJSSL. 
the  quit-rent  right  in'  this  respect ;  viz.  that  he  who  levies  the 
rent  upon  the  sale  or  alienation  of  the  property  incumbered  with 
such  rent,  has  the  right  of  preference  and  appropriation.  This 
right  y  mentioned  in  the  statutes  of  Leaden,  of  the  year  1583, 
(art.  72;)  and  in  the  new  statutes  of  the  year  1658,  (art  120.)  as 
follows ;  «  Until  the  sale,  at  dhy  time  soever,  of  Airy  houses  or 
prfmtofe  antleutly  incumbered  With  the  right  of  preference  to 
bs  appropriated,  and  until  the  cohclus)6n  Of  the  brirgaih,  accord- 
ing  to  the  statutes*  the  seller  or  purchaser  shall  offer  the  person 
who  holds  ihe  farm,  or  his  attorney,  the  second  purchase  thereof, 
who  Is  allowed  tWenty-fonr  both*  to  make"  his  election  decorfk 
in^yi  dtid  in  the  interval  may  appropriate  the  purchase  to 
Himself.  (9) 

§  #.  Cttftrtlffltion-right  greatly  f  eatables  the  antient  quit-  Of  Contribution- 
rtnt  rights  fend  is  often  A  rtflt  of  only  one  ddrt,  ot  a  stiver  pet  ri«ht* 
«Ufltt}  tod  it*  like  Maimer*  if  it  be  hot  paid  ekdeffy  at  the 


i*a.-     _~.. 


t£JU 


li)  6Mt»Sy  HMjl  A.  i.  t.  i4,  ft.  ji. 
tfpt  Notit.  iur.  Btelg.  de  retitibus,  van. 
^fififcrftiSne. 

J3J»  3*»  W  lib.  a.  cb.  46.  n.  3.  Zm 

*•.  Jtf.wg.  tft  fep*,*ft.  «S>ob&3ft. 


&  vttfc  *$.  Cfuit.  of  Anttofp,  tit.  tf. 
art.  9*  k*,  1  Jf  *$*  duisttth  vot  U  dttta< 
3&3-  n.  33.  et  acq. 

fej  S^tMiri&HrWMdttortatlir^ 
in  tbrfint  vol.  of  sentences  .and  dedsfona 
6f  ute  court  oY  Holland,  decis,  i&\  p.  46. 
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time  when  it  is  due,  the  incumbrance  laid  thereupon  ceases,  and 
is  declared  forfeited.  This  right  also  takes  its  origin  from  the 
granting  out  of  barren  lands  for  improvement,  upon  that  in- 
cumbrance ;  but  as  such  neglect  has  never  been  confirmed  by 
a  decision  injudicio  cofttradictario,  it  is  also  easily  bought  off 
for  a  trifling  consideration,  and  is  usually  amended  with  a 
double  contribution,  as  was  understood  by  the  court  of  Holland ; 
on  condition,  that  if  any  one  happens  to  neglect  it  again,  know- 
ing or  not  knowing  the  fact,  then  in  such  case  the  said  doit, 
by  being  redoubled,  should  be  accumulated  so  long  as  and  until 
the  land  should  be  entirely  neglected  and  forfeited  for  the 
'  -  benefit  of  the  person  entitled  to  the  contribution,  at  whose  option 
it  would  afterwards  be,  to  enter  upon  the  land  as  his  own  free 
property,  and  to  act  therewith  according  to  his  pleasure;  wjiich 
contribution  being  neglected  for  about  forty  succeeding  years, 
the  time  of  the  said  neglect  is  completed  and  amended  by 
paying  at  once  double  contribution  for  the  first  year,  and  every 
succeeding'year  single  contribution,  as  appears  in  the  often-cited 
case  of  Jan  Cornelisz,  sheriff  of  Moordregty  impetrator  in  relief  of 
appeal  against  Adrian  Jan  Doensz,  dated  22d  December  1615. 
There  are  two  customs  observed  in  Holland  respecting  the 
v  contribution-right,  both  of  which  are  contradictory  to  law,  and3 

to  reason. 

In  the  first  case,  when  any  person  departs  this  life,  who  is. 
possessed  of  property  incumbered  with  contributions,  in  such 
case  each  of  his  heirs  is  obliged  to  pay  the  whole  contribution 
to  the  person  entitled  thereto,  until  such  time  as  the  estate  is 
cleared ;  whereas  otherwise  it  would  have  been  sufficient  for  the 
deceased  to  pay  only  one  contribution;  consequently  all  the 
heirs  together  ought  to  be  bound  but  for  one  contribution  in 
right  of  the  deceased,  whose  person  they  merely  represent. 

Secondly,  if  any  person  entitled  to  contribution  dies  before 
the  estate  is  cleared,  and  the  contribution  is  laid  upon  one  man,, 
the  whole  contribution  must  likewise  be  paid  by  each  of  his  heirs. 
Ofthecolkctiog,      §  6.  With  respect  to  the  collecting  of  the  small  rents,  heredi- 
Rents,  &c.        tory  rents,  tributes,  and  contributions,  a  public  sitting  or  as- 
sembly was  antiently  introduced  into  Holland,  for  the  ease  of 
the  treasurer  of  the  manorial  income,  at  which  the  good  country 
people  were  obliged  to  come  and  pay  their  small  rents,  heredi- 
tary rents,  or  tributes;  and  whosoever  did  not  come  on  the 
>  appointed  day  of  such  sitting,  was  proceeded  against  by  public 

distress,  in  general  in  the  parish  where  the  said  sitting  was  held 
before;  and  a  certain  proper  day  was  appointed  for  those  who. 
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were  unwilling  to  pay,  for  the  purpose  of  selling  the  form,  at  the 
place  where  it  ought  to  be,  which  was  to  be  appointed  and  pub- 
lished in  the  parish,  and  which  farming  out  was  held  by  two 
rassals  or  aldermen,  upon  the  pledge  of  twice  the  value  in  money, 
and  thrice  the  value  in  distress;  and  whosoever  happened  to 
pay  on  the  day  that  such  distress  was  made,  and  prevented  his 
loss,  he  was  allowed  to  do  it,  provided  he  paid  to  the  sworn 
messenger  for  his  wages  four  pounds  Flemish,  and  to  the  trea- 
surer and  his  clerks  two  pounds  Flemish ;  but  whosoever  did 
not  appear  at  such  time,  and  did  not  redeem  his  pledge  within 
a  year,  or  at  least  before  the  farming  out  again  for  the  following 
year,  of  the  future  rents,  tributes,  and  hereditary  rents,  then 
the  treasurer  or  his  clerk,  for  the  rents  of  the  two  years  past 
which  then  would  be  due,  might  freely  appropriate  the  said 
pledges  for  the  loss  of  the  same  for  the  benefit  of  the  lord,  on 
account  of  the  failure  of  payment ;  so  that  the  said  treasurer  was 
obliged,  on  tfce  day  of  the  publication  for  the  sitting  of  the  next 
year,  to  give  a  public  information,  generally,  in  the  pariah  where 
it  ought  to  be,  of  the  right;  whereupon  their  pledge  was  pro- 
ceeded against,  and  notice  was  then  given  of  the  christian  and 
other  names  of  the  defaulters  to  pay  their  said  rent,  hereditary 
rent,  or  tribute,  in  order  that  they  might  come  and  prevent  their 
loss  in  time,  and  that  no  person  might  have  reason  to  say  that  it 
was  intended  to  force  or  surprise  them.     But  as  these  solem- 
nities and  circumstances  are  now  laid  aside,  such  rents  are  at 
present  collected  by  some  lords  and  treasurers  on  the  day  of  the 
sitting;  and  by  a  proclamation  of  the  States  of  Holland,  issued 
at  the  end  of  October  1620,.  relative  to  the  exact  payment  of 
the  Count's  rent,  hereditary  rent,  and  poultry-money,  land-tax, 
hereditary  rents,  and  other  small  rents,  it  was  ordained  that  the 
treasurer  of  the  Count's  income  should  be  obliged  to  hold  a 
sitting,  every  two,  or  at  furthest  every  three  years,  once  in  every 
city  or  village  where  such  small   income  issues;   and  should 
therefore,  by  affixing  public  advertisements  on  the  churches  and 
at  the  doors  of  court  houses,  cause  every  person  to  be  summoned 
who  is  indebted  to  the  Count  in  any  tributes,  contributions, 
hereditary  rents,  capon-money,  ground  hires,  and  other  small 
rents ;  and  whoever  does  not  come  to  pay  on  the  said  day  of 
sitting,  may  still  do  it  within  a  year,  at  the  office  of  the  said 
treasurer,   provided  he  pays  double  rent;   and  if  any  person 
does  not  come  within  the  said  year,  the  treasurers  shall  cause 
information  to  be  given  by  public  advertisement  as  aforesaid,  to 
d*  possessors  of  houses,  premises,  lands,  and  rents,  upon  which 
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Biicli  ferms  or  rents  stand,  that  they  still  come  within  the  fol- 
lowiilg  year  and  pay  off  thi  same,   upon  penalty  (on  the  expira- 
tion of  that  time)  of  forfeiting,  over  and  above  the  said  double 
rents,  for  every  stiver  of  the  said  rents,  one  gilder,  besides  the 
tributes  and  hereditary  rents  which  are  due  according  to  the 
constitution  of  the  letters  of  grant,  and  are  to  be  paid  precisely 
oft  a  certain  day  on  pain  of  forfeiture.     But  it  was  afterwards 
ordained  by  renovation  of  the  same  proclamation,  on  the  27th 
September  1656 ;  "  that  instead  thereof,  each  person  who  may  be 
so  indebted  in  any  tributes,  contributions,  hereditary  rents,  or 
hires,  should  pay  the  same  precisely  within  the  month  that  they 
become  due,  on  pain:,  ift  case  of  default,  of  forfeiting  double  the 
rent;  arid  if  they  do  riot  still  make  payment  thereof  within  six 
months  afterwards,  that  siich  defaulters  should  forfeit  a  quadru- 
plimiy  or  four  times  doubled  teht;  and  if  they  do  not  come  and 
pay  the  same  within  the  same  year,  the  treasurers  and  receivers 
shall  give  proper  information  and  make  publication,  by  affixing 
advertisements  to  the  possessors  of  such  houses,  premises,  lands, 
and  farms,  to  come  and  pay  the  same  within  the  following  year, 
on  pain,  if  the  said  time  be  also  expired,  of  forfeiting,  over  and 
above  the  said  quadruple  rent,  for  every'stiver  of  the  said  rent, 
one  gilder ;  which  w\Jl .  also  be  collected  by  the  said  treasurers 
and  receivers ;  one  half  whereof,   as  aforesaid,  will  be  detained 
for  the  informer.     And,  therefore,  from  the  above  will  be  ex- 
cluded all  sorts  of  tributes  and  hereditary  rent*,  which  a  person 
owes  according  to  the  letters  of  constitution  or  grant,  payable  on 
a  certain  precise  day,  and  upon  forfeiture  of  such  as  will  remain 
unpaid,  upon  all  such  rights  and  obligations  ad  are  in  existence 
till  now  by  virttie  of  the  said  letter*."  (1) 

$  7.  "  In  order  to  exbnerate  the  good  inhabitants  frond  the 
trouble  and  incumbrance  to  tthich  the  said  small  income,  farms, 
rents,  &c.  subject  them,  in  paying  and  making  entries  thereof 
in  other  books  or  otherwise;  it  was  also  consented  and  granted, 
that  eVery  ^ersoh  owing  such  said  rents  shall  be  at  liberty  to 
t edeem  the  principal  thereof  at  any  time  with  the  twenty-fifth 
penny ;  and  further,  the  principal  of  the  small  hereditary  rents 
amounting  to  and  under  one  pound  Flemish,  may  be  redeemed 
with  the  fortieth  penny ;  and  if  they  are  under  or  amount  to 


(i)  Hie  following  is  the  Original  of  the 
t*Wt  tttf  obscure  sentence*,  bepnnfeft 
with  M  Ami  therefore,"  *c-— «  Des  saHen 
In  at  *t  gurit  voorfr.  fe,  lfflgefendert  en 
uytbthooden  xyn :  alle  uraueren.  van 
Chynsen  en  Erf-pagten,  die  men  schuldig 


is,  Tolgend  <fe  Brieven  van  Conttitutie,  of 
uitgtft,  te  bttalen  op  ftkre  precyaefi  dag, 
en  op  verfceuit,de  weHc  sullen  bLrven  stan, 
op  al  aulfc  regty  en  verband,  afi  desetf 
rerpiogenj  do  voorstv  Diteftu  tot  nog  toe 
geddaan  hebben." 


a.  is.] 
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tw^ty  gilders,  with  the  forty-eighth  pennj ;  and  the  tributes, 
contributions,  &c.  >vith  the  fiftieth  penny.  And  whereas  several 
cities,  the  university  of  Leyden,  and  the  hospitals  everywhere 
in  the  cities  and  in.  the  poultry,  claim  several  tributes,  here- 
ditary rents,  contributions,  &c.  upon  different  mortgages ;  it 
was  also  granted  that  they  sbppld  be  all  cpnsidpred  to  be  pf  pne 
sad  the'same  qaftire,  benefit,  and  obligation,  as  the  goods  above 


*•»•- 


CHAP.  XIII. 

fanM&lt  Jtetfh  w4  in  «*4*  manner  tfy  fte&inptiQn  of 

item  is  ejfetUd. 

[Grot.  S.  14.  29.] 

11.  A  Reinaldus  or  Arnoldust 
and  the  Gilder  of  Beyer. 

12.  A    Gold  Shield    of   Bur- 


§  1.  Nature   of  perpetual  and 
irredeemable  Rents. 

2.  The  Redemption  of  Rents, 

haw  to  he  effected,  if  not 
regulated  by  contract. 

3.  Jipm  to  ha  made  when  the 

fient  i$J$e$  s>  a  certain 
$pq*     an#     Value     in 

4.  Jfow,     when    no    certain 

Species  is  mentioned ;  or 
if  a  certain  Species  he 
mentioned^    but   not  the 


5.  Horn  such  Redemption  wo* 

<zsiien%   effected,   when 
Mone#  tew  «>♦  current, 

6.  Value  of  a  Rhenish  Gilder. 

7.r^ofasm<f?m 

vise  called  a  fflinhatt. 

8.  A  good  S^t.  Andrew's  Gilder. 

9.  A  minimus  Shield. 

10.  4   JVUhelmus    Gtifer    of 
Dordrecht. 


gundy. 

13.  A  Gold  Noble. 

14.  CaroUts  Guilder. 
16.  A  Shield. 

16.  A  Iknmi  of  HoMand. 
\7.4Sm*gofB*Ua*4. 
\8.  A  Pound  goo4  ilfrnqr,  or 
Romans  Payment.. 

19.  A  large  Romans  Paument. 

20.  A  Shilling  good  Money. 

21.  Certain  Coin  called  the  Old 

Rod  Drager. 
92.  The  leu  of  HoUand. 
23-  The  Qpedrefh*  Garden,  and 

Flemish  Blakk*. 
24.  4  Ikiiirtr 

26,  Rent*  tffcWP  irrcfem- 
.     able,  how  fo.  be  redeem^ 
at  the  Desjre  of  the  Per-; 
--    son,  who  levies  thf  Rent. 


$  It  {RESIDES  the  quit-Tint  light,  tribute,  contribution-right,  Mature  of 

"  and  siinilar  grants  that  mjiy  be  lwyie  of  the  ground,  a*  gJSSiS? 
agreement  may  be  made  of  annual  rents,  irredeemable  on  th$  Rtat», 
pwt  of  the  peran  ftfiflg  j$nt;  sq  that  a  Beam  tagwff  rat  of 
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The  Rcdrap" 
tion  of  Rents 
how  to  be 
effected,  if  not 
regulated  by 
Contract. 


a  purchased  rent,  may  not  demand  the  principal ;  the  debtor, 
nevertheless,  always  has  an  option  of  redeeming  the  same  at  any. 
time  after  proper  notice,  notwithstanding  it  was  agreed  that 
such  redemption  ought  to  be  effected  within  a  certain  time :  but, 
as  this  sort  of  agreement  is  contrary  to  strict  propriety,  it  cannot 
exist  in  law;  because  the  person  levying  the  rent  sells  his 
principal  to  the  debtor  of  the  rent  for  the  annual  rent,  and  what 
was  once  sold  cannot  be  demanded  back.  This  sort  of  contract 
is  spoken  of  in  some  old  bills  of  yearly  rents  as  a  perpetual, 
irredeemable  rent,  and  hence  ignorant  persons  understand  that 
the  same  may  never  be  redeemed  by  those  who  owe  the  rent ; 
Trot  it  is  understood  to  be  perpetual  and  irredeemable  only  on 
the  side  of  the  person  levying  the  rent,  who  may  not  demand 
back  the  principal  so  long  as  the  rents  are  punctually  paid  to 
him  (1).  By  the  local  law  of  Veluw  and  Veluwensoom  (2),  it  is 
said,  "that  whosoever  takes  money  upon  rent,  and  gives  secu- 
rity for  the  same,  cannot  be  compelled  to  redeem  it,  although 
he  had  delivered  it  in  writing,  and  sealed ;  for  it  is  understood 
that  no  compulsion  ought  to  take  place  therein."  And  it  is  also 
prohibited  by  the  local  laws  of  the  country  of  Zutphen  (S),  and 
of  Overyssel  (4).  In  Holland  there  are  also  special  statutes  in 
several  citiea  concerning  the  same,  to  wit,  the  new  statutes  at 
Leyden  (5).  And  it  was  also  prohibited  at  Amsterdam  by  sta- 
tutes of  the  10th  March  1565,  and  enacted,  that  such  rents 
may  be  redeemed  at  the  highest  rate  with  the  eighteenth  penny% 
(or  5}  per  cent).  By  the  statutes  of  the  city  of  Delft  it  was 
enacted,  on  the  2 1st  November  1460,  that  a  person  may  redeem 
there  all  rents  issuing  out  of  any  houses  or  premises,  at  any 
time  when  the  proprietor  of  the  houses  or  premises  shall  please, 
with  the  best  penny,  at  the  rate  of  twenty-two,  and  not  higher^ 
(4-rr  per  cent). 

§  2.  It  is  a  general  custom,  where  the  amount  of  the  purchase- 
money  of  the  rent  is  not  ascertained,  (for,  antiently,  it  was  not 
the  practice  to  mention  the  amount  in  bills  of  yearly  rents,  nor  in 
other  purchase-deeds,  which  merely  contained  a  clause  acknow- 
ledging that  the  party  was  well  satisfied  and  folly  paid  for  the  same), 
that  such  rent  may  likewise  be  redeemed  at  the  rate  of  the  16th 


(i)  Vide  Molin.  de  Uiuris,  n.  ia8, 
351.  Covorruv.  Var.  Reaol.  fib.  3.  c.  8. 
n.7.  Papon.jlib.a.  tit.  7.  art.i.  Zyp. 
Notit.  Jur.  Belg.  tit.  de  Reditib.  vers,  et 
quoniam.  Anselm.  Cod.  Belgic.  tit.  van 
Renten.  §  I,  3,  9.  Grotius,  Inleyd.  fib,  3. 
C14.  ven,  Dcse  Haadtlij^  Com.  * 


Advys.  vol.  i.  cons.  406.  Cost.  o£  An» 
twerp,  c.  57.  art.  56. ;  of  Mechlin,  tit*  Mb 
art.  3. ;  of  Utrecht,  rubr.  *6.  art.  3. 

(2}  Ch.  %$.  art.  7. 

(31  Tit.  so.  ait.  a. 

(41  Vol.  ii.  tit.  11,  art.  7,  ta,  l$* 

i$)  Art.  70, 1x8* 
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penny ;  that  is,  with  sixteen  times  so  much  lis  one  year's  rent 
amounts  to(l) ;  but  since  the  state  has  diminished  the  rents  of 
principals  running  against  the  state  to  the  20th  penny  (which 
has  subsequently  been  fixed   at  the  25th  penny),  that  is,  of 
every  twenty  or  twenty-five  guilders  principal  one  of  interest  or 
rent,  the  court   and  high  court  have  observed  the  same  course 
in  adjudging  rents,  where  they  were  not  agreed  upon,  but  ought 
to  be  adjudged  according  to  law,  as  will  appear  hereafter  (2). 
It  is,  however,  understood  by  some,  that  in  such  rents  the 
redemption  ought  to  be  reckoned  at  a  rate  similar  to*  that  fixed 
by  government,  and  that  the  preceding  customs  and  ordinances 
were  thereby  annulled  and  altered. 

§3.  The  same  practice  which  obtained  in  the  case  of  yearly  How  to  be  made 
rent,  also  prevailed  in  the  redemption  of  rent;  which,  iri  most  is  feed  in  actr- 
esses, was  antiently  stipulated  to  be  for  a  certain  amount  of  *"?  SP*^ tnd 
certain  sort  of  money,  which  was  to  be  paid  and  redeemed  pre- 
cisely in  that  very  sort ;  for  which  purpose  a  specific  weight  and 
value  were  put  upon  the  said  sort  of  money :  for  instance,  the 
rose-noble  was,  at  the  rate  of  thirty-two  and  a  half  market  price, 
equal  to  nine  Flemish  shillings ;  the  gold  rider,  at  sixty-eight 
'  market  price,  was  equal  to  four  Flemish  shillings ;  the  golden 
leu,  of  fifty-eight  market  price,  was  equal  to  five  Flemish  shil- 
lings; the  Carolus,  at  eighty-four  market  price,  was  equal  to 
twenty  stivers ;  a  guilder  of  King  Philip,  of  seventy-eight  market 
price,  was  equal  to  twenty-five  stivers;  akrabbelaar,  at  four 
stivers;  a  vlies,  at  three  stivers;  the  double  stiver,  at  four 
Flemish  groten;  and  so  forth,  in  all  other  denominations  of 
money,  both  gold  and  silver,  as  it  was  current  about  the  year 
1400  and  afterwards ;  with  which  sort  of  money,  or  the  expressed 
value  thereof  in  other  money,  it  was  always  sufficient  to  make 
payment,  although  the  value  of  the  money  during  the  lapse  of 
time  was  increased  or  diminished ;  because,  at  the  institutipn, 
that  exact  value  of  that  time  was  fixed  according  to  the  opinion 
of  Molinaeus  and  other  authors  (3) ;  unless  in  the  sort  of  money 
with  which  it  was  specially  expressed  that  such  redemption  was 
to  be  effected,  the  clause  of  the  value  thereof  be  added. '  This 
u  usually  done,  and  is  found  in  old  title-deeds,  for  the  purpose 


•  (i)  Vide  Grotius,  Inleyd.  lib.  3.  ch.  1 4. 
**s.  Andertints.  Cuat.  of  Antwerp,  tit. 
57-  at.  is  *  28.;  of  Mechlin,  tit.  i». 
«•  3«  Coder  Belg.  tit.  Renten  $  9.  Oust. 
of  Utrecht,  rubric  26.  art.  2.  Local  law 
<* Veluw,«.  25.  an.  5,  6. ;  of  Overyssel, 
"«•  *• 11.    Giant  of  King  Philip  I.  to  the 


I 


[%)  Vide  Book  IV.  ch.  vii.  *  3.  infra. 

[3)  Moliiuri  Tract,  de  Uauris.  quaest. 
02,  n.  623.  Hototnan.  Minor,  quant.  15. 
Donell.  ad  1.  10.  Ff.  de  reb.  credit,  n.  10, 
11.  Everard.  consil.  99.  n.  17.  Cons,  ft 
Adv.  of  Rotterdam,  part  3t  com.  333. 
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of  expressing  the  meaning  Wfiy,  orthevalaa  of  payment  with 
which  a  person  may  yearly  purchase  the  same ;  or  when  in  the 
title-deed  no  certain  sort  and  weight  of  money  is  mentioned ;  or 
when  a  certain  sort  and  weight  of  money  are  mentioned,  without 
adding  thereto  at  what  value  the  same  may  be  paid  and  redeemed 
with  other  sort  of  money. 
Hm,  when  «>  §  4.  la  all  these  cases  it  is  understood  that  the  payment  and  re- 
demption thereof  run  on  in  the  same  sort,  and  ought  to  he  effected 
according  to  the  value  of  the  rent  as  it  existed  at  the  time  when 
such  payment  and  redeeming  are  effected,  unless  any  loss  or  gain 
be  actually  sustained  or  obtained  thereby ;  because  in  the  agree- 
ment the  exact  value  of  the  established  rent  alone  is  considered, 
wjthout  limiting  it  to  a  certain  time  (1);  whereby,  although  the 
same  tort  and  weight  rise  and  diminish,  the  person  who  levies 
the  rent  does  not  enjoy  more  or  less,  because  with  such  rise  and 
fall  the  value  of  all  other  goods  rises  and  fells  also ;  IP  that  « 
present  one  cannot  buy  for  a  rose  noble  {which  is  now  worth 
tan  or  eleven  guilders},  more  than  could  be  purchased  far  the 
same  rose  nobjn  when  it  was  worth,  only  nine  shillings  (g). 
Ignorant  persons  imagine,  and  rejoice,  that  their  accumulated 
money  is  apparency  risen  to  a  greater  value,  without  thinking 
that  when  they  gP  to  the  market  they  wjJJ  fad  all  other  comnw- 
dities  risen  in  price  just  as  much  as  thei*  money  seems  to  haw 
risen  in  value ;  and  sft  one  hundred  years  ago,  when  raoaej 
seamed  less  in.  value  than  it  js  at  pfewitf,  a  PBTtpn  could  pa* 
abase  *  pajr  of  shoes  for  the  value  of  one  hundred  eggs,  which 
he  still  does,  now  that  money  has.  besom*  much  cheaper  and 
seems  to  have  risen  higher  in  value,  (a) 

In  tfea  ajgaaajqejatj  the  eauutt  weight  of  {be  sort  of  aonsy  ie 
mentioned;  because  it  frequently  happens  in  the  course  of  linse, 
that  the  same  sort  pf  money  rises  and  diminish*?  in  wejgkt,  wed 
on  that  account  also  can  be  reduced  or  increased  to  a  lower  or 
higher  price;  which  change  may  not  be  considered  in  the  je- 
demptiqn  of  rants,  but  the  value  thereof  ought  to  ramai*  tW 
same.  But  the  outward  change  may  only  be  subject,  to  so* 
^deration;  via.  the  increase  or  decrease  o£  price  of  one  and  the 
same  sort  qf  money;  for  which  purpose  the  weight  is  the  exact 
assay.  (1) 


(i)  L-afi-t*.  Ef.de CqiHfiet.bJtbid. 
1.  xl.  Ff.  depositi.  1. 68.  Ff.  id  Scott 
TnWL  L6j.  i  i.  Ff.  de-Verb.  Obliz. 

w  Axg.  l  i.  Cod.  s*  v«.  r  ■■■'■■■ 

rwett, 


(i)  Vide  Netted.  Cut.  HoUwd,  deA 
47.    Jepob.  Conn.  Soft.  CwvHelMi 

d,sri».  13.  Giil.  lib.  %.  obm.  73. 

(4)  Vide  ViDD.  ed  «.  In*,  jab.  mod. 

n  C9Hs3K#»MieJLsairuAfSi 
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It  is  also  to.  be  remarked,  that  whatever  is  said  of  the  in* ' " 
crease  and  decrease  of  money,  is  to  be  understood  of  the  exact 
currency  of  money  pubKcly  fixed  by  government,  of  which  it 
cannot  be  said,  that  some  sort  of  money  happens  sometimes  to 
increase  beyond  the  exact  value,  either  through  misuse,  or  from 
coarse  of  exchange,  unless  it  be  by  a  long  and  general 
custom.  (1) 

§  5.  Where  the  institution  of  the  rent  is  of  such  antiquity,  How  such  Re- 
that  the  sort  of  money  stipulated  therein  is  no  longer  known  or  effect  when 
current  (as  often  is  the  case},  we  usually  fix  upon  the  most  recent  Money  was  not 
ralne,  and  the  last  currency  thereof.     Hence  it  has  happened,     rren  ' 
that  several  sorts  of  money  having  become  unknown  among  us, 
the  value  thereof  as  antiently  fixed,  remains  in  existence.     I 
have  noted  several  instances  of  this  kind  out  of  deeds  and  records, 
ss  appears  among  other  documents  in  a  certain  receipt  of 
Mr.  Klaas  de  Yriese,  counsellor  .and  treasurer  general  of  Hol- 
land, dated  February  16,  1456. 

§  6.  The  Rhenish  gilder  is  reckoned  at  three  and  four  shit-  Value  oft 
lings;  thevbel,  which  in  other  deeds  is  not  reckoned  higher  Rhc»'lsh Gilder- 
than  at  fifteen  stivers,  but  which  was  afterwards  increased  to 
twenty,  is  still  reckoned  indiscriminately  at  fifteen,  or,  if  it  be 
current,  at  twenty;  and  subsequently  at  eighteen,  as  is  the 
practice  in  Holland  and  Friezland  in  the  corn  trade;  in  gold 
gilders  at  twenty-eight  stivers  each. 

§  7.  In  a  certain  bill  of  yearly  rent  granted  on  behalf  of  the  valaeofaShieM 
city  of  Delft,  by  Maximilian  and  Maria,  on  the  19th  March  ^gjgj1* 
1478,  after  Easter,  amounting  to  six  hundred  schilden  (or  otherwise  called 
shields)  of  Phillip  Duke  of  Burgundy,  otherwise  called  Mini-  *  jainkart' 
aartSy  each  is  reckoned  at  fifteen  white  stivers,  and  by  some  at 
fourteen;  which  subsequently  was  increased  to  twenty-five  and 
thirty. 

§8.  And  in  a  certain  transfer  of  May  and  Autumn  Scot,,  of  A  good  St.  An- 
NaaHwyk  and  Eyke  duynen,  granted  by  the  Emperor  Charles  V.  drew,s  Gflden 
to  Simon  van  der  Does,  on  the  5th  January  1536,  the  good 
8t  Andrew's  gilder  is  reckoned  at  twenty-nine  stivers,  which  is 
commonly  valued  by  others  at  twenty-eight  stivers. 

$9.  A  Wilhelmus  shield  is  valued  by  some^at  twenty-five  a  Wffiitlmus 
stivers,  and  by  others  at  twenty-one,  but  by  moftj [at  twenty  shield* 
•uvers.  \ ; . 

§  10.  And  the  Wilhelmus  gilder  of  Dordrecht  is  "valued  at  a  wuheimi* 
twenty-erne  Dutch  shillings,  and  each  of  these  at  one  black  or  S^*^0*" 

(■)  Vide  Afltoo.  Fab*,  ad  Cod.  Mb.  S.  tit.  49.  dtf.  11.  sad  Carpxov.  Defin.  Fojens. 
f«  a.  censtit.  18.  defin.  1 ,  a. 
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twelve  pence,  ihat'is,  sixteen  stivers  and  a  half  altogether.  I 
mean,  however,  that  a  shilling  of  Holland  ought  to  be  reckoned 
for  one  stiver,  and  the  Wilhelmus  gilder  at  twenty -one  stivers, 
because  antiently  it  was  not  the  practice  to  compute  by  pence, 
but  by  deniers,  twelve  of  which  make  one  stiver;  and  so  at 
present,  in  the  accounts  of  the  state,  twelve  deniers  are  reckoned 
for  one  stiver,  which  in  like  manner  are  considered  as  so  many 
pence  by  ignorant  persons. 

§  1 1.  The  Refriald  us  or  Arnoldus  gilder,  and  also  the  Beyer's 
gilder,  is  valued  at  fourteen  stivers. 

§  12.  A  gold  shield  of  Burgundy  is  valued  at  fifteen  stivers, 
and  seems  to  be  the  same  as  the  shield  of  Philip  Duke  of 
Burgundy. 

§  13^  In  some  deeds  a  gold  noble  was  valued  at  forty  and 
subsequently  at  fifty  stivers;  but  I  think  it  agrees  with  the 
English  noble  or  angel*  which  is  still  current  (l)  and  lately  in- 
creased in  price  to  seven  gilders :  unless  it  be  intended  to  main- 
tain, that  by  a  Rose  noble  or  Henricus  noble,  is  to  be  under- 
stood what  in  some  deeds  is  likewise  valued  at  fifty  stivers. 

§  14.  A  Carolus  gilder  is  valued  at  tweuty  stivers,  or  forty 
Flemish  groten,  also  antiently  called  Roman's  groten ;  whether 
by  this  is  to  be  understood  the  gold  Carolus  at  forty-eight 
in  the  market,  which  at  its  first  institution  was  not  valued  at 
more  than  twenty  stivers,  or  was  reckoned  at  the  rate  of  the 
silver  Carolus  lately  current  at  twenty  stivers;  which  is  most 
probable,  as  the  golden  Carolus  is  current  at  three  gilders,  and 
the  silver -at  the  rate  of  twenty,  as  has  long  since  been  known. 

§  15.  A  schild  or  shield  is  commohly  fourteen  stivers. 

§  H5.  A  pound  of  Holland  is  valued  at  fifteen  stivers. 

§  17.  A  shilling  of  Holland  is  reckoned  by  some  as  much 
as  a  blank  penny,  at  twelve  pennies,  by  which  is  understood 
twelve  deniers,  which  make  one  stiver;  because  antiently 
pecuniary  reckonings  were  not  made  with  pence,  but  with  doners 
instead  of  a  stiver,  as  we  have  already  stated. 

§  16.  A  pound  good  money,  or  a  pound  Komm's  payment, 
is  one  gilder,  or  twenty  stivers. 

§  19.  A  large  Koman's  payment  is  half  a  stiver. 

§  20.  A  shilling  good  money  is  equal  to  one  stiver. 

§  21.  An  old  Bot  or  Bod  drager  is  paid  with  one  stiver. 

§  22.  A  leu  (or  lion}  of  Holland  was  one  penny,  three  of 
which  were  equivalent  to  two  bod  dragers. 


(i)  Thtt  is,  in  the  early  put  of  the  1 8th  century,— Edit**. 
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§  25.  A  Dordrecht  garden  and  Flemish  plakke,  is  also  reckoned  The  Dordrecht 

.  A.  t  Garden  and 

at  one  stiver.  rlerailh  p^. 

§  24.  A  denier  is  one-twelfth  part  of  a  stiver;  which  accord-  a  Denier, 
ing  to  the  Tournois  computation  of  money  became  current 
among  other  things  now  in  use  with  us. 

§  25.  A  large  Tourneys  was  antiently  current  among  us  for  AlargeTounxiig. 
the  value  of  twelve  deniers,  or  for  one  stiver,  as  I  have  found  in 
several  old  accounts. 

§  26.  All  these  are  to  be  understood  of  redeemable  rents;  Rents  otherriie 
because  the  hereditary  rents,  rents  having  the  preference  and  jJJ^JJ^ 
appropriation-right,  perpetual  and  irredeemable  rents,  tributes,  deemed  it  the 
and  contributions,  are  not  redeemable  but  with  the  consent  of  pe^whokvfc* 
the  person  who  levies  the  rent;  in  which  we  mostly  follow  the  the  Rent. 
rule  contained  in  the  proclamation  of  the  States  of  Holland  of 
the  end  of  October  1620,  and  now  lately  renewed,  Sept  27, 
1658.(1) 


( i)  See  theprodamtijon  itself  in  dixit,  pp.  155— -IJ7.  fupre. 
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L  The  Origin  of  Feudal 
Tenures. 

2.  Nature  of  a  Feudal  Right, 

and  what  Property  it 
conveys. 

3.  Appurtenances    to    Feudal 

Property. 

4.  Nature  of  bad  and  right 

Fiefs  in  Holland. 

5.  Nature    of   good    Feudal 

Tenures  in  Holland,  and 
how  they  devolve  by  Suc- 
cession. 

'6.  Feudal  Tenures  indivisible, 
excepting  in  Zealand. 

7.  How  to  be  used. 

*8.  Of  the  Resignation  of  Pro- 
perty to  the  Lord,  and 
receiving  it  again  from 
Jdm  upon  Feudal  Tenure, 


§  9.  Original  Distinction  of  good 
and  bad  Fiefs  in  Holland. 

10.  Why  there  are  few  or  no 

Fiefs  in  Friezland. 

11.  What   sort    of  Obligation 

exists  between  the  Lord 
and  his  Vassals. 

12.  What  sort  of  Services  the 

Vassals  are  to  perform  to 
the  Lord. 

13.  Whether  and  how  far  they 

are  free  from  those  Ser- 
vices. 

14.  The  Vassals  Oath  of  Fealty, 

15.  Of  the  Fiefs  of  the  Lord  and 

of  the  Nobility. 

16.  The    County    of   Holland 

never  occupied  by  any  one 
upon  Feudal  Tenures. 

17.  Second  Fief. 

18.  Common  Fief 


§  1.  TT  is  uncertain  by  whom  and  whence  the  feudal  law  was 
introduced  amongst  us.     The  common  opinion  is,  that 
it  was  first  instituted  by  the  Saxons  and  antient  Germans  in 
Italy,  and  especially  in  the  dukedom  of  Milan,  (which  was  the 
first  country  invaded  by  them,  and  where  they  reigned  for  a 
long  time  under  the    denomination    of  the  Longobardi   or 
Lombards,  which  last  appellation  is  still  in  use),  for  the  purpose 
of  securing  the  submission  of  their  subjects ;.  and  from  the  insti- 
tution of  the  Emperors  Henry,  Lothaire,  Conrad,  and  Frederic 
Barbarossa  (made  about  the  year  1100),  it  is  said  to  have  been 
introduced  among  us  in  the  same  manner  as  among  other  ni>H>t 
Of  this  opinion  is  Grotius  (1),  who  says,  that  the  feudal  Jaw  is 
natural  to  the  Germans,  and  is  found  in  no  other  countries  but 
those  in  which  they  have  antiently  instituted  and  observed  the 
same.    But  Molinsus,  who  wrote  concerning  the  law  of  Paris, 


(i)  D§  Jure  Belli,  lib.  i.  cb.  j. 
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respecting  lands  (Landregt)  testifies  (1),  that  he  found  it 
recorded  in  some  antient  writings  and  memorandums,  that  the 
Franks  reigned  in  Saxony  and  Germany,  that  is,  in  the  realm 
of  Sweden,  many  years  before  the  birth  of  Christ,  and  there 
instituted  the  feudal  law ;  whence  it  was  again  introduced  in 
France,  and  was  adopted  from  the  Franks  by  the  Saxons,  and 
the  Lougobmrdi  or  Lombards,  and  thence  introduced  in  Italy. 
The  feudal  law  is  also  ascribed  by  Conan  (2)  to  the  antient 
Franks,  whose  chieftains  had  their  subordinate  servants,  whom 
they  took  with  them  to  war ;  and  whose  state  and  circumstances, 
he  says,  were  such,  that  they  had  all  the  necessaries  of  life  in 
common  with  those  under  whom  they  belonged ;  and  on  the  other 
hand,  if  any  thing  happened  to  them,  or  if  any  molestation  were 
done  to  them,  they  were  in  the  habit  of  bearing  it  together,  or 
putting  themselves  to  death.  However  this  may  be,  it  is  well 
known  that  the  feudal  law  was  also  antiently  in  use  among 
us,  as  we  have  already  stated  (3) ;  and  it  mostly  has  its  origin 
from  the  act  of  the  proprietors  themselves,  who  being  appre- 
hensive of  attacks- and  inconveniences  from  foreigners,  resigned 
their  own  property  to  the  Count,  from  whom  they  received  it 
again  from  him  upon  feudal  tenure,  under  promise  of  protection 
sod  defence. 

§  2.  The  feudal  right  is  a  gift  of  certain  immoveable  property,  Nature  of  a 
as  an  hereditary  indivisible  usufruct,  under  the  reciprocal  obU-  Jd  what  Pro^ 
gstion  of  protection  and  homage  between  the  lord  and  his  P"^ » conveys.. 
vassal.  (4) 

I  say  a  gift,  because  it  ought  to  come  from  the  mere  benevo- 
lence of  the  lord,  without  his  enjoying  or  receiving  any  .thing 
for  h.  (5) 

I  call  it  immoveable  property*  because  no  feudal  right  can  be 
conferred  over  moveable  property,  as  this  is  not. fixed  or 
lasting. 

§3.  Under  immoveable  property,  are  reckoned  lands,  houses,  Appurtenance* 
lakes,  waters,  rivers,'  forests,  meadows,  gardens,  right  of  hunt-  t0  Feudal  Fro~- 
ing,  aviaries,  fisheries,  high,  middle,  and  low  jurisdictions,  quit- 
rents,  tithes,  .tributes,   contributions,  annual   taxes,    and    all 
seignorial  rents,  viz.  of  poultry-money,  capon-money,  or  similar 
duties;  and  in  short,  whatever  else  belongs  in  anywise  to  im- 


(i)  LA.  x.  tit.  7.  det  6e&.  m*. 
{%)  Fnuxaet  Cotuui,  lib.  a*  cemmen- 
ur.  9. 

<3)  Seep.4.  tuprar 


(4)  Ctp.  Unic.  in  fin.  lib.  ?,feud.  c.  23* 
in  quib.  cam.  feud.  imtttv 
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Mature  of  bad 
and  right  1Tic£b 
in  Holland* 


moveable  property,  end  can  be  considered  as  such,  or  accrues 
therefrom*  (1) 

I  say  hereditary,  because  a  fief  being  once  granted,  always 
devolves  upon  the  vassal's  descendants,  and  never  reverts  again 
to  the  lord,  unless  any  fault  or  misdeed  be  committed  on  the 
part  of  the  possessor.  (2) 

§  4.  There  were  two-sorts  of  fiefs  antiently  known  among  m, 
die  oldest  of  which  is  what  we  call  a  right fief,  or  a  had  fief  $  and 
the  more  recent,  a  good  fief.  The  former,  that  is,  a  right  or 
bad  fiefj  devolves  upon  the  oldest  and  nearest  male  issue  among 
the  lawful  children  of  the  la&  possessor,  and  their  farther  de- 
scendants, men  descended  from  men ;  or,  in  failure  of  males,  it 
devolves  again  upon  the  lord.  In  this  kind  of  fief,  representation 
does  not  take  place,  of  which  we  shall  treat  hereafter;  so  that 
an  older  son,  descended  from  a  younger  son,  ought  to  go 
before  a  younger  son  descended  from  an  older  son ;  and  it  does 
not  devolve  by  succession  upon  any  descendants  or  collateral 
relations,  nor  upon  any  daughters,  unless  it  be  clearly  inserted 
in  the  grant ;  in  which  case,  after  the  death  of  such  daughter*, 
it  devolves  by  inheritance  upon  their  sons,  and  other  male  de- 
scendants, in  preference  to  women.  (5)  u 

§  5.  Afterwards,  upon  the  supplication  of  the  firstgrantee(4), 
the  fiefs  in  Holland  were  made  dqual  to  the  written  law$ ;  so  that 
fff^f  *  Suc~  they  do  not  easily  devolve  upon  the  lord,  and  therefore  sue  deno- 
minated good  fiefs*  These  are  generally  expressed  by  the  name  of 
an  immortal  hereditary  fief  }  and  they  are  not  discontinued  so  long 
-a*  any  one  can  be  found,  from  the  side  of  the  sword  or  the  spin- 
dle (5)  |  who  by  succession  may  be  heir  to  the  last  possessor  (6) ;  and 
so  it  was  understood  by  the  sentence  of  the  feudal  court,  Dec.  20th, 
15409  on  behalf  of  the  young  Lady  Catherine  van  Wyngaarden 
against  Hendrik  Kreusing,  Lord  of  Benthuysen :  or  otherwise  with 
this  clause,  "  that  it  should  not  devolve  by  succession  upon  ristets 
grand-children"  by  which  the  succession  to  the  fief  is  under- 
stood to  be  put  on  the  same  footing  with  the  right  erf  succession 
of  property  not  subject  to  feudal  tenure.  Whereas,  formerly, 
the  right  of  succession  of  property  not  subject  to  feudal  tenure, 


Nature  of  good 
Feudal  Tenures, 
and  how  they 


(l)  Gloat,  k  DD.  ad  d.  cap.  feud,  cognit. 
Haoeton  de  Jur.  feud.  lib.  x.  c.  4.  Chrietin, 
toL  6.  decis.  6.  n.  13.  Everhard,  Break- 
beat* Method,  feud,  ch.  4. 

(a)  §  ult.  in  quib.  caua.  feud.  amit. 
cap.i.  de  natura  feudt,  and  cap.  1.  de  feud, 
•ine  culpa  turn  amittendi. 

(3)  Neosud.  de  feud,  c.  3.  £tObs.rtx. 


judk.  8  ft  9.  Groans,  Inleyd.  lib.  ft.  c*J» 
van.  Een  erflyke. 

(4)  In  the  original  it  iSjdoer  bedingi** 
de  ttrtte  uitgave. 

(5)  That  is,  an/  relation  of  the  fetber 
or  mother's  side. 

(6)  ykieNecsta4.de  feud.  €.4.  a.  11. 
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through  misuse,,  was  confined  within  the  fourth  degree,  and  wat 
subsequently  extended  according  to  the  Roman  laws.  (1) 

§6.  I  say  indivisible ;  because,  in  Holland,  feudal  property  is  *^?,Tenu,r*#  ; 

not  divisible,  and  ought  only  to  he  inherited  by  and  to  remain  cept  in  Zealand* 
in  one  person  (£) ;  unless  it  be  allowed  and  permitted  by  grant 
and  consent  from  the  lord,  upon  the  application  of  the  vassal*  , 

But  in  Zealand,  even  the  bad  fiefs  are  divisible  among  all  the 
sons  and  heirs,  as  well  of  the  younger  as  of  the  elder  brother  (3). 
In  that  country  also,  the  succession  to  the  fiefs  may  also  be 
bought  off  by  the  daughters,  if  there  be  no  sons,  or  if  there 
be  no  daughters,  by  other  relations,  for  a  trifling  sum  for 
every  spot  of  ground  extending  to  something  more  than  an 
acre.  (*) 

§  7.  I  say  usufruct ;  because  the  vassal  enjoys  all  the  interest  How  to  be  used. 

and  fruits  of  the  feudal  property,  but  only  the  usufruct  thereof, 

the  real  property  remaining  in  the  lord  of  the  fief:  and  therefore,. 

as  an  usufructuary  ought  to  draw  the  fruits  without  diminishing 

the  property  itself;  so,  in  like  manner,  the  vassal  cannot,  without 

consent  of  the  lord  of  the  fief,  do  any  thing  that  would  in  anywise 

impair  or  diminish'  the  feudal  properly ;  and  so  Lord  Jan  van 

Montfoort,   who  was  possessed  of  the  manor  of  Adelaartswoud 

(now  called  Hasarswoude)  upon  feudal  tenure  from  the  Count, 

having  allowed  several  persons  to.  dig  ujj  the  marshy  and  fenny 

laads  situate  in  the  same  manor,  and  to  turn  the  ground,  was 

declared,  by  a  sentence  of  the  court  of  Holland,  to  have  granted 

a  wrongful  permission ;  and  he  was  prohibited  from  allowing  it 

anjr  more,  on  pain  of  forfeiting  one  thousand  golden  leus.    He 

was  further  condemned  to  declare  upon  oath,  what  and  how 

much  money  he  had  enjoyed  on  that  account,  and  for  the  same 

to  purchase  so  many  lands  and  premises  as  the  said  money  would 

amount  to,  or  to  make  good  the  value  thereof  to  the  Count  out 

of  his  own  lands,  on  pain  of  forfeiting  four  hundred  golden  leus* 

besides  the  value  of  ajl  such  sums  as  it  could  be  proved  that  he 

had  received,  and  of  further  forfeiting  on  account  of  the  messuz 

two  hundred  gold  leus  for  the  benefit  of  the  Count.    A  similar 

sentence  was  pronounced  on  the  same  day  against  Arend  van 

Swieten,  concerning  the  manor  of  Soetermeer. 


W^^«M*«tp 


(t)  Tib.  trad,  de  nat.  feud*  tucoet* 
Nomad,  de  feud.  c/4.  o.  8.  Grotuis, 
hleyd.  lib.  ».  c.  41.  Ten.  Maar  door,  &c« 
in  het  midden. 

(*)  Tide  Neostad.de  feud.  obs.  8  &  9; 
*  de  fiend.  Holland.  Success,  c  5.  Bort, 
v»  de  Lents,  c.5.    Fred,  a  Saode  ad 

•  M  4 


Coasuetud.  feud.  Geb.  tract,  prstlini.  c.  X . 

Q«44- 

(3)  Vide  statutes  of  the  country  of 

Zetland  (Keuren  van  den  Zande  Zet- 
land) ch.  a.  ait.  6.  Bart,  d.  loco. 

(4)  Vide  Stttvtesef  Zealand,  ca,  art.  8* 
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Of  theResr2na-  §  8.  The  protection  and  defence  which  the  lord  afforded  to 
tothe  [ ord,e>mi  his  vassal,  against  any  molestation  by  others,  was  antiently  held 
receiving  it  back  'm  ^  niUCh  consideration  among  us,  especially  during  the  chril 

again  upon  Feu*  _    .        __  -  _-  .    .,  .       .     .         „    ,.       . 

dai  Tenure.        war  of  the  Houxs  and  Kabeljawsen  (as  it  is  called),  that  many 

resigned  their  property  to  the  Count  and  received  it  again  from 
him  upon  feudal  tenure,  wholly  with  the  view  of  obtaining  his 
protection  (1).  This  made  the  Counts  formidable,  as  the  power 
of  the  others  became  subordinate  and  submissive. 

Hence  it  is  evident,  that  most  of  the  feudal  property  has  its 
origin  not  from  the  Count,  but  from  the  cession  of  the  people 
themselves;  and  it  is  also  evident,  that  the  Counts  themselves 
never  did  much  to  or  for  those  lands. 
OriginaiDbtinc.      §9.  It  is  probable  that  this  circumstance  gave  birth  to  the 
i^Kelib  »£  di8tinction  of  bad  or  goodfefs  of  Holland,  and  of  good  immortal 
land.  hereditary fiefo ;  whereas  such  cession,  for  the  purpose  of  re- 

ceiving the  lands  again  upon  feudal  tenure,  was  a  common 
agreement,  that  the  said  property  should  continue  to  be  in- 
herited and  succeeded  to  in  the  same  manner  as  the  vassal's 
own  property,  subject  to  no  feudal  right. 

§  10.  But  a  different  practice  obtained  in  Friedand,  where  the 
people  antiently  relied  more  upon  their  own  power,  and  took 
better  care  of  the  preservation  of  their  great  liberty;  and  where 
the  cession  above  mentioned  was  never  in  use ;  and  therefore 
very  few,  if  any  fiefs,  are  found  there.  The  Emperor  Charles  V., 
indeed,  endeavoured  to  introduce  them  in  the  following  manner, 
but  without  success.  He  offered  his  protection  to  die  Fries- 
landers  upon  that  footing,  saying,  it  was  nothing  else  but 
putting  their  bonnets  upon  his  bead ;  which  bonnets  he,  fairing 
off  again,  with  a  perfect  certainty  that  they  will  never  fall  off, 
will  put  upon  their  heads  where  they  stood  before.  This  pro- 
posal, however,  they  politely  refused,  with  the  following  answer ; 
viz.  That  they  meant  and  trusted  that  the  bonnets  of  the  pea- 
sants stood  us  fast  and  as  well  upon  their  heads,  as  the  Emperor 
ever  could  or  would  wish  to  place  them. 

§  11.  Thus  there  was  a  mutual  obligation  between  the  lord 
and  his  vassal,  by  which  the  lord  took  his  vassal  under  protec- 
tion ;  and  the  vassal  bound  himself  again  to  be  faithful  to  his 
lord,  and  to  seek  his  profit ;  to  give  him  good  advice ;  to  assist 
and  stand  by  him ;  to  defend  whatever  might  be  prejudicial  to 
him ;  and  to  discover  whatever  might  tend  to  his  loss;  (2) 


Why  there  we 
few  or  no  Fiefs 
in  Priealand, 


What  Soit  of 
Obligation  exists 
between  the 
Lord  and  hb 
Vasula. 


(1)  Vide  Neottad.  dc  feud.  ci.  n.  ia. 
and  Grottos,  Inlcyd.  lib.  a.  c.  41.  vera. 
Maar  door  op  't  eynde. 


(1)  Cap.  Unic.  de  Nov.  form,  fidek 


CU4/J 


Of  Feudal  Tenure. 


169 


§  If.  Thk  feudal  obligation  from  the  vassal  to  his  lord,  an-  What  Bonof 
tiently,  was  carried  to  such  a  height,  that  the  vassal*  them-  v^ST^to 
selres*  or  in  case  of  their  being  under  considerable  impediment,  Pcrform  toth# 
other  persons  procured  by  them  in  their  stead,  were  obliged  to 
be  at  the  service  of  their  lords  at  their  own  expence,  in  cases  of 
necessity,  when  the  defence  of  their  country  required  it,  within 
tie  limits  ;  but  not  without  the  limits,  unless  the  war  was  com- 
menced and  undertaken  with  the  knowledge  and  advice  of 
knights,  and  the  states  of  the  country.  This  is  denominated  a 
lordhf  expedition,  as  appears  from  the  following  passages  from 
a  charter  granted  by  the  Empress  Margaret  to  the  people  of 
Kenmerland,  on  Friday  after  Ascension-day,  1 346 :  "  Neither  we, 
nor  oar  descendants,  will  commence  nor  accept  any  war  against 
the  territories  of  other  lords  without  our  limits  or  countries  of 
Holland,  Zealand,  and  Friezland,  except  with  the  approbation 
of  our  knights,  esquires,  and  our  cities  of  Holland,  wherein  it 
will  be  their  duty  to  serve  us,  and  our  people  will  always  be 
ready  to  serve  us  therein ;  and  when  we  require  their  service 
we  will  come  within  the  jurisdiction  of  our  bailiff  of  Kenmerland, 
and  speak  with  our  well-born  men  concerning  the  service  which 
we  shall  require  from  them,,  as  our  ancestors  before  us 
did,"  &c. 

.  $13.  But  although  this  recourse  and  remedy  may  not  now  whether,  and 
be  necessary,  or  may  have  gradually  become  obsolete,  yet  the  ^^^2^ 
▼assals  are  not  released  from  performing  the  services  which  they  Services. 
owe  to  the  lord,  according  to  Grotius  (1),  though  the  contrary 
is  asserted  by  Neostadius  and  others  (2).    These  services^  how*  v 
ever,  having  now  ceased,  the  fiefs  among  us  are  now  become  in, 
every  respect   (aa  in  France)  the  same  as  property  that  is  not 
subject  to  feudal  rights;  saving  only  the  court-rights  and  fees 
doe  to  the  lord  at  every  succession  or  change  of  lord,  as  an  ac- 
knowledgement of  the  right  and  one's  own  deed.  (3) 

$  14.  The  oath  of  allegiance  to  the  lord,  which  was  taken  by  The  Vumh 
his  vassals  or  any  one  in  their  name,  in  the  presence  of  some  or     *  ^ 

at  least  of  two  other  vassals  of  the  lord  (4),  is  at  present  taken  in 
our  country  in  the  following  manner ;  "  I  swear  that  I  will  be 
obedient  and  bear  allegiance  to  their  High  Mightinesses  the 
States,  representing  the  county  of  Holland,  Zealand,  and  West 


*  (i)  lnlejd.  lib.  4.  &  41.  vere»uit  Kfagte 
vncctes. 

•<»)  Vide  Neoetad.  de  foudi  Holland. 
Succes.  c.  1.  n.  zS.  Maithye  ran  der  Howe, 
Hand***  Chronycytib.  1.  c.  zo.  p.  60. 
(3)  Ztfc  Notk.  Jut.  Belg.  tit.  de  feud. 


Bui.  ad  L  1.  Ff.  Si  ager  vectigal.  Argeatr. 
ad  Consuetud.  Brit,  ad  rubric,  tit.  16. 
n.  3,  4* 

(4)  Zypc  Notit.  Jur.  Belg.  tit.  do 
feucus.  vers,  jununenti.  1.  a.  feud.  tit.  a.fc 
31.  in  fin.  St  tit»j8.  $  idcirco. 
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Of  the  Fiefs  of 
the  Lord  and  of 
the  Nobility. 


The  County  of 
Holland  never 
occupied  by  any 
one  upon  Feudal 
Tenures. 


Friezknd,  and  to  their  stallholder :  and  that  I  wifl  nevef,  by 
advice  or  deed,  endeavour  to  do  any  thing  which  will  cause  any 
impediment  or  loss  to  the  republic,  or  to  its  inhabitants ;  hot  if 
any  such  thing  shall  come  to  my  knowledge,  I  will,  according 
to  the  best  of  my  abilities,  defend,  and  give  or  cause  information 
to  be  given  to  the  said  lords  and  to  their  stadholder  *  and  I  will 
protect  the  revenues  and  income  of  their  Mightinesses,  according 
to>  the  best  of  my  abilities ;  and  further,  I  will  be  at  the  service 
of  their  High  Mightinesses,  and  assist  them  with  my  advice  and 
deeds,  there  and  where  it  shall  please  them,  and  they  may  be 
required ;  nor  will  I  divulge  any  thing  to  their  prejudice  which 
shall  be  trusted  to  me ;  and,  moreover,  1  will  do  whatever  a 
good  and  faithful  vassal  is  obliged  to  do.  So  help  me  God 
Almighty,"  &c  This  oath  is  followed  by  other  feudal  lords 
also. 

The  foregoing  oath  is  to  be  renewed  within  one  year  and  six 
weeks,  as  often  as  the  fief  devolves  by  succession,  or  the  pos- 
sessor is  changed  (1),  paying  every  time  the  court-rights  and 
lord's  fees  attached  thereto,  and  which  are  mostly  expressed  in 
the  grants ;  of  which  we  shall  treat  in  a  subsequent  page. 

Fiefe  are  usually  divided  into  fc>rt%,  noble,  and  common  fiefs. 

§  13.  Lordly  or  noble  fiefs  are  those  which  are  granted  by  a 
king  or  prince,  and  which,  besides  the  possession  of  jurisdiction, 
have  the  titles  of  honour  and  dignities  of  kingdoms,  dukedoms* 
counties,  baronies,  and  the  like.  Of  this  description  of  fiefe  are 
those  which  the  Kings  of  Denmark*  Poland,  Bohemia,  and 
almost  all  the  princes  in  Germany  possess  from  the  empire  (S) ; 
so  Brabant  and  Guelderland  are  possessed  as  fiefs  of  die  empire, 
as  Flanders,  Artois,  and  Hainault  are  antiently  known  to  have 
been  held  as  fiefe  of  the  French  crown. 

$  16.  Some  writers  have  attempted  to  assert  that  the  county 
of  Holland  was  held  upon  feodal  tenure  from  the  Emperor,  with 
this  distinction,  that  it  was  a  free  feudal  tenure  excused  from  all 
services  and  incumbrances.  But  this  assertion  is  supported  by 
no  evidence ;  far  the  inhabitants  of  Holland  never  were  sab* 
ordinate,  but  were  always  considered  as  free;  for,  according  to 
Matthew  Vossius(S),  Charles  the  Simple,  King  of  France,  ex- 
pressly ceded  by  a  charter  all  right  and  pretension  which  be  cr 
liia  ancestors  had  thereto;  and  (4),  after  the  empire  came  from 
the  Franks  into  the,  possession  of  the  Saxons*  die  Emperor 


M*B 


(0  Neoatad.  de  fend.  c.  uk,  n,  4. 
(*)  GiU,  lib.  1.  obf,  J*. 


(3)  HotkadK  Hattorit,  pp.  3. 16. 

(4)  Ibid,  p*  a* 
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Otbo  II.  by  a  letter  and  seal  relinquished  all  claftns  of  feudal' 
light  over  Holland.  (1) 

4 17.  From  these  lordly  and  noble  fiefe  proceeded  6dter  ir-  Second  Ref. 
ferior  fiefs,  which  were  in  like  maimer  held  trpon  feudal  teitare 
by  other  vassals*  otherwise  denominated  men  of  men,  or.  ihofe 
commonly  sub-feudal  tenures*  (2) 

5  IS.  Common  feudal  tenures  are  such  as  are^Jield  without  any  Common  Fief, 
lordly  titles  or  nobility  being  attached  to  them.  (?) 


^* 


CHAP.  XV. 
In  what  Manner  Feudal  Tenure  is  acquired. 

[Orotius  2. 42.] 

$  1.  How  Feudal  Tenure  is  ac- 
quired by  Grant. 

2.  How  by  Succession. 

3.  Whether  and  how  far  Repre- 

sentation is  allowed. 
4»  flow  by  last  Will,  by  Grant, 


and  Permission. 


5.  By  Transfer  or  Gift,  kale, 
Exchange,  ftc. 

6-  By  Hypothecation  or  Incum- 
brance, 

7.  Restitution  of  Fiefs  pur», 
chased,  how  and  to  whom 
to  be  made. 


pEUD  AL  tenure  is  acquired  by  grant,  succession,  last  wiH,  or 
arbitrary  transfer. 

$  L  When  a  fief  is  acquired  by  grant,  it  is  either  from  the  How  Feudal 
grantor's  own  estate,  or  from  the  vassal's  surrender  of  his  own  g^j^'L 
property  into  the  hands  of  the  lord,  as  stated  in  the  preceding  Gnat, 
chapter.    In  this  case  the  lord  of  the  fee  cedes  to  hh  vassal,  on 
condition  of  protection  and  defence  on  the  tine  side,  and  of  ae** 
vitode  on  the  other,  the  full  possession  of  certain  properly  for 
himself  and  his  heirs,  provided  that  it  shall  not  devolve  by  suc- 
cession within  certain  degrees,  under  an  acknowledgement  of 
court-right  and  of  the  dues  payable  to  the  lord  upon  every 
change  of  owner* 

As  we  have  already  treated  sufficiently  in  the  preceding 
chapter  of  the  protection  and  defence  to  be  given  by  the  lord, 


(1)  See  this  subject  further  proved  by 
Gntius  in  his  treatise  on  antiquity  of.  the 
fitfsvian  Republic  (van  dt  Oudheid  der 
£«"»*  Xiptbfyky,  and  by  John  van 
HMBskotln  Ins  Bttmu  Arcadia  {Bata- 


vise  Arcadia)  p.  186.  et  seq.  under  the 
denomination  Sun-fiefi  (Soooe-Lenen). 

(»)  De  his  qui  feud.  dar.  poss. 

(3)  Cap.  x.  vers.  Csrterw  Quia  dkatur 
dun.  c.  1.  in  priac.  De  ha  eju  M,  dare 
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How  by  Sue* 


of  the  servitude  due  from  the  vassal,  and  also  of  the  devolution 
of  good  and  bad  fiefs  by  succession,  it  is  only  necessary  now  to 
remark  that  the  said  obligation  is  to  be  resumed  and  renewed  by 
the  successor,  whenever  the  possession  of  such  fief  changes, 
which  is  to  be  delivered  and  effected  by  the  lord  in  the  presence 
of  two  other  vassals  under  similar  promises,  paying  every  time, 
as  an  acknowledgement  of  the  lord's  property,  the  court-rights 
and  other  fees  due  to  the  lord,  of  which  we  shall  speak  in  the 
following  chapter. 

§  2.  The  succession  to  feudal  property  is  the  same  as  in  the 
case  of  other  property  which  is  not  subject  to  the  feudal  law, 
excepting  only  for  as  far  as  was  otherwise  agreed  by  the  grant, 
which  is  strictly  to  be  observed,  and  subject  also  to  die  following 
exceptions  (1); 

1.  The  fee  is  not  divisible,  (unless  by. consent,  as  we  have 
already  shewn)  (2),  but  devolves  only  upon  one  person,  to  the 
exclusion  of  all  others.  (S) 

9.  The  fee  remains  always  for  the  descendants  of  the  first 
vassal,  or  for  him  who  is  related  to  the  first  possessor  from  that 
side  (4) ;  unless  the  successor  to  such  fee  again  resigns  it  to  the 
lord,  and  receives  the  same  anew  from  him  upon  feudal  tenure, 
on  condition  that  it  should  devolve  upon  the  person  who  will 
inherit  his  own  property  which  is  not  subject  to  feudal  tenure  : 
in  this  case  such  heir  excludes  other  descendants  of  the  first 
follower  to  the  fee,  as  was  unanimously  understood  by  the  feudal 
court  upon  previous  information  taken  thereupon.  (5) 

8.  In  a  fee  the  collateral  relations  go  before  the  ascendants.  (6) 

4.  The  nearest  degree  excludes  the  more  remote  degrees, 
and  no  representation  is  allowed;  so  that  an  older  son,  de- 
scended from  a  younger  son,  would  supersede  a  younger  son 
descended  from  an  older  son.  (7) 
Whether,  and         §3.  The  preceding  regulations  and  exceptions  are  to  be 
i^ti^  £prtm  understood  as  applying  to  right  or  bad  fiefs,  which  alone  are 
allowed.  treated  of  by  Neostad  (8),  or  to  such  concerning  which  it  was  so 

agreed  by  the  grant;  of  which  sort  there  are  few,  if  any,  among  us. 
But  with  respect  to  good  hereditary  fiefs,  which  do  not  devolve 
by  succession,  I  am  of  opinion  with  Neostad  (9)>  that  the  written 


.  (l)  Gudelin  de  jure  feudi,  part  3.  c.  5. 
b.  icx  Baro  de  acq.  bcne£  lib.  %.  c.  16. 
(i\  See  ch.  xiv.  pp.  166,  167,  supra. 

(3)  Neostad.  oba.  feud.  8,  9. 

(4)  Vide  Notable Poincten  van  Leenen, 
an. 2 1. 

(£  Reg.  D.  11.  p.  186.  vew. 


(6)  Vide  Neostad.  de  feud.  c.5.  n.  35.- 

(7)  Vide  Neostad.  c.  3.  n.  4.   Notable 
Poincten  van  Leenen,  art.  15. 

(8)  De  feud.  Holland*  Su<rce<St .  c  5. 
ar.  4* 

'  (9)  Be  feud.  c.6.  n.  16* 
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feudal  law  ought  to  take  effect;  according  to  which,  repre- 
sentation is  allowed  among  brothers  and  sisters,  and  their  chil- 
dren inheriting  at  the  same  time  (1).  Grotius,  however,  seems  to 
have  held  a  different  opinion ;  for  in  one  place  (2),  after 
brothers  and  sisters  he  allows  their  children  to  succeed ;  and  in 
the  same  chapter,  he  expressly,  and  without  distinction,  says,  that 
with  respect  to  the  succession  of  feudal  property,  the  nearest 
excludes  the  more  distant  relation  of  the  same  branch ;  which 
opinion  seems  to  have  been  carefully  followed  by  our  modern 
lawyers  (3).  But  without  a  special  law  or  further  reasons,  their 
authority  cannot  be  indulged  so  far;  but  the  written  feudal  law 
ought  to  be  observed,  as  it  always  is  in  doubtful  cases;  with 
this  distinction,  however,  that  where  the  feudal  property  is 
divisible,  more  collateral  relations  inherit  alike  by  repre- 
sentation ;  fin*  example,  a  brother,  together  with  the  children 
of  a  brother  who  died  before,  and  so  forth.  But  where  the 
feudal  property  is  not  divisible,  and  the  eldest  has  the  pre- 
ference, as  is  often  the  case  among  us,  a  son  descended  from  an 
older  brother  would  by  representation  go  in  the  rdom  of  his 
father  before  a  younger  brother,  who  is  still  in  existence.  (4) 

5.  In  the  same  degree  a  man  goes  before  a  woman;  and 
between  two  or  more  men,  the  eldest  go  before  and  between 
more  women  likewise  ;  according  to  the  old  proverb, 

"  The  eldest  in  the  street. 
The  nearest  in  degree. 
The  men  before  the  women|al ways  retain  a  fee  in  Holland/9 

6.  Besides  the  first  degree  of  descendants,  a  woman  de- 
scended from  a  mil"  takes  in  preference  to  a  man  descended 
from  a  woman,  though  they  are  both  equally  near  in  point  of  con- 
sanguinity, as  is  explained  in  the  old  laws  of  Kenmerland,  under 
the  title  of  keeping  feudal  property,  viz.  "  That  whenever  a 
man  has  feudal  property,  the  title  of  which  contains  that  it 
should  not  devolve  by  succession  within  the  first  degree,  the 
young  man  has  the  preference  before  an  old  woman,  though 
they  are  both  equally  near.  Should  such  young  man  and  old. 
woman  die  before  the  man  who  possessed  the  feudal  property, 
and  the  young  man  leave  behind  a  daughter,  and  the  woman  a. 
son;  then  the  young  man's  daughter  shall  have  the  feudal  pro- 
perty in  preference  to  such  old  woman's  son,  according  to 
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(i)and(4)  Cap.  unic  de  success,  rratr. 
*el  pad.  socced.  in  feud. 

(%)  Inleyd.  lib.  a.  c.  41. 

(3)  fee  particularly  Cons,  ft  AdVys.  c.4. , 
cttu.  154.  ct  acq.  and  Mr.  Peter  Bart 


thereon;  as  alto  in  hi* Tract. ran  bet  vero* 
terf  der  HoUtndae  Lenen  (Treatise  on  the 
succession  to.  fiers  in  Holland),  part  5. 
maxim  3. 
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feudal  right,  po  &rfl*  they  «re  both  equajly  near  to  sucfr  feudal 
property  " 

Further,  the  general  l$w  of  succes^ipp  prevails  Aocorqtipg  t? 
the  right  denominated  Aasdom's  Hgfit%  frpjn  the  oldett  to  the 
nearest,  not  from  the  lord  or  grantor,  but  from  the  last  pos- 
sessor; because,  as  stated  ip  the  last  chapter,  feudal  property 
mostly  originated  frpm  the  resignation  made  by  the  lineage  of 
the  possessor  or  his  ancestors,  ^nd  got  from  the  lords  of  feudal 
property;  which  law  qf  succession  is  enumerated  from  decree  to 
degree  by  Grotius.  (1) 
How,  by  last  $  *.  By  last  will,  upon  a  grant  or  permission  pf  government, 
MiimMoii.   a  ye^^  ™ay  bequeath  the  feudal  property  to  whomsoever  he 

pleases,  without  requiring  the  consent  of  the  nearest  lord  or  the 
nearest  relations  or  feudal  successors  (2).     Without  such  per* 
mission  the  bequest  is  by  some  authors  considered  so  completely 
void  and  pf  JM>  effect,  that  even  the  value  of  the  bequest  piay 
not  be  demanded,  which  is  followed  in  other  countries  (3);  and 
Grotius  <$lso   makes    it  applicable    to  our  practice  (4) ;  but 
Groenewegen  testified  that  it  was  understood  by  the  court  of 
Holland,  that  in  the  same  manner  as  the  value  of  property  (not 
pubject  tp  the  feudal  law)  bequeathed  to  any  one,  can  be  claimed, 
although  the  management  pf  it  is  prohibited  to  the  heirs  (5),  #o  it 
is  likewise  understood  to  be  the  case  among  us  with  respect  to 
feudal  property,  which  has  become  in  every  respect  almost  like 
to  property  not  subject  to  feudal  law. 
By  Transfer  or       §5.  Feudal  property  is  acquired  by  a  voluntary  transfer  effected 
SSffifc^"'    ty  6^»  s*^  Pr  exchange,  pr  by  a  transfer  in  the  presence  of  the 
~  lord  and  two  vassals ;  by  which  the  fee  is  first  resigned  to  the  lord, 
who  then  invests  the  new  feudal  successor.    This  investiture  be 
cannot  refuse;  nor  can  it  be  prevented  by  the  nearest  feudal  suc- 
cessors in  perpetual  hereditary  fiefs;  and  which,  by  the  vassal,  may 
be  alienated,  incumbered,  or  disposed  o£  in  the  same  manner  as 
all  other  property,  the  lord  reserving  only  his  right  of  ppp*0- 
priation,  if  sold  for  money,  and  also  his  court-rights  and  seigno- 
rial  dues ;  but  the  lord  need  not  allow  the  alienation  of  gpod 
and  bad  fiefe  (6),  upon  penalty  of  its  being  declared  null  and 
void,  if  the  transfer  be  made  otherwise;  'so  that  a  fee,  althpugh 


frf 


* 


(l)  |oleyd.lib.a..c.4i.  SetaboNeo*.    I        (j)  $4*  Instk,  de  lejst. 

I.  de  feud.  Holland,  success.  (6)  Vide  Grotius,  Tnleyd.  lib.  a.  c.  4* 

'~x  xnA  ~    ' Frederic,  t  Sande  ad    consuetnd.  feud 


Md 

(a)  Vide  Graritis,  Inleyd.  book  2.  c.  41. 
Maoatad.  obt.  feud,  1 .  Bort.  fan *t  verstoerf 
fas  de  Learn,  c  i.  n.  18, 19,  at  8*. 

U)  Vide  Christ*.  tol.Tudm.S4*  n.4- 

(4)  Ial*rd.lib,a,  c^a. 


Gelr.  trace. ».  c.  u  n.  7, 8. 10.  Ghentm. 
vol.i.  decis.  185.  n.  %6.  and  dada.»68- 
n.6.  Consult,  fan  Hollands*  Ettftgei, 
cods.  110.  Coreo,  ohs.  34,  n.  %U 
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sold,  but  not  delivered  and  transferred  in  that  way,  ought  not- 
withstanding to  descend  to  the  legal  successor  to  the  fief,  as 
was  understood  by  the  court  of  Holland,  between  Mr.  Peter 
de  Sancto  and  Adriana  Willems,  on  the  1 1th  June  1543 ;  pro- 
vided the  purchaser  retains  hi*  action  against  the.  heirs  of  the 
vendor,  so  far  as  he  is  interested  in  the  non-execution  of  the 
transfer ;  in  which  action  the  successor  to  the  fee  is  not  respon- 
sible for  more  than  his  share.  (1) 

§  6.  And  therefore  no  hypothecation  (mortgage)  or  incum-  By  Hypotheca- 
brance  of  rents,  &c.  can  be  effected,  but  before  vassals  as  afore-  £1^I,lcuin* 
said;  and  then  such  rent  ought  likewise  to  be  received  upon 
feudal  tenure,  and  similar  court-rights  and  seignorial  dues  are 
to  be  paid,  iu  the  same  manner  as  upon  the  feudal  property 
itself.  (2) 

§  7.  It  ought  however  to  be  remarked,  that  if  the  fee  be  pur-  Restitution  or 
chased  for  money,  or  resigned  by  any  one  out  pf  hU  own  pro-  how andto  * 
perry,  and  received  again  upon  feudal  tenure  (as  is  often  done  ^?n  t0  ** 
in  difficult  times)  according  to  Neostad  (S) ;  in  that  case  the 
son  or  other  descendants  of  the  first  yassal,  make  restitution  and 
indemnification  (as  well  for  the  benefit  of  the  widow  as  of  the 
other  children)  of  whatever  the  estate  has  beep  diminished 
thereby  through  purchase  or  otherwise  (4),  as  was  understood 
by  the  court  of  Holland,  on  the  Slst  July  1611,  in  the  case  of 
Mrs.  Maria  Van  Nierop,  against  Mr  .Van  Orsjnaal  •  and  also  op 
the  13th  Jan.  1547,  between  Pbilippus  Godschalk  and  John 
Harp.  In  this  last  case,  Godschalk  having  received  some 
lands  on  his  marriage  with  his  wife,  whose  guardian  had  re- 
signed the  same  to  the  county,  and  had  received  them  again 
upon  feudal  tenure  without  her  consent,  was  condemned,  after 
her  death,  to  cause  half  of  the  said  lands  to  be  devolved  free 
upon  her  heirs.  (5) 

I  Btyi  for  the  benefit  of  the  loidam  or  other  heirs;  because  the 
right  of  making  restitution  is  not  transmitted  further;  and  on 
behalf  of  the  collateral  heirs  or  others,  no  indemnification  need 
be  made.  (6) 

I  **?>  iff  purchase  or  otherwise  diminished;  because  indemni- 
fication and  restitution  ought  to  be  made,  not  only  to  the 


(1)  Vide  Padua,  lib.  7.  cootrov.  cv  14. 
Neostad.  de  feud,  obterv.  5.  &  de  feud. 
Houaod.  Success,  c.  5.  n.  6a  Corcn,  obt, 
Ter.  jufic.  obs.  8.  N 

(1)  Vide  Neoatad.  de  feud.  c.  ult.  n.  a6. 
«taire9  printed  together  with  the  Notable 
Poioctea  van  Lenen.  Grotins,  Inleyd. 
*&•*•  c.  4*.  ten.  Men  mag  00k. 


«*»w^ 


(3)  De  feud.  c.i,d.  1  a. 

(4)  Grottos,  Inleyd.  lib.  a.  c.41.  n.19. 
&  teq. 

(5)  Vide  Register,  D.  a.p.  169. 

(61  Arg.  t  si.  S  i.  Cod.  de  teetam. 
Grotius,  Inleyd.  lib.  1.  c.41.  Neoatad.  cy. 
n»  18  &  49.  Lambert  Gorb,  Advers. 
Tract.  3. 
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amount  'of  the  purchase,  but  also  to  the  amount  of  whatever 
was  expended  upon  the  feudal  property  for  any  real  and  neces- 
sary, or  at  least  useful  improvement,  and  by  which  the  estate 
was  diminished;  so  that  the  other  children,  instead  thereof, 
ought  to  hav$  so  much  money  as  they  would  have  had,  if  the 
father  of  the  said  property  had  not  been  purchased  or  im- 
proved. (1) 

The  preceding  doctrine  is  not  supported  by  the  twentieth 
article  of  the  Notable  Poincten  (notable  points,)  which  are 
wed  in  the  feudal  courts  of  the  county,  &c.  (though  Mr.  Peter 
Bort  is  of  a  contrary  opinion  (2) )  and  which  contain  these 
words ;  "  to  make  restitution  of  the  money  with  which  the  said 
Jkf  was  bought,  provided  he  receives   his  share  therein,  and 
whatever  the  improvement,  &c."  Which  improvement,  although 
it  be  otherwise  upon  a  mere  writing  without  name,  that  can 
bind  no  one,  cannot  at  all  events  be  extended  otherwise  or 
further  than  to  the  improvement  which  arises  from  the  situation 
and  circumstance  of  the  feudal  property  itself:  for  example, 
whether  in  consequence  of  the  change  of  time  the  fief  was  par- 
chased  for  much  less  than  it  is  worth  at  the  time  the  restitution 
is  made ;  and  also  whether  such  improvement  was  made  with 
some  acquisition  or  other  profitable  means  without  the  expence 
of  the  estate;  but  in  no  wise  to  any  other  charges  and  improve- 
ments, by  which  the  estate  of  the  deceased  might  have  been  di- 
minished ;  because  the  expence  incurred  by  the  father,  for  the 
benefit  of  the  one  son  alone,  makes  him  a  director  of  the  son's 
affiurs,  and  gives  him  a  right  to  indemnification,  unless  it  be 
proved  that  he  had  made  a  present  thereof  to  his  son ;  provided 
however  those  expences  do  not  exceeed  the  necessity  and  utility 
of  the  matter  itself;  excepting  only  such  expences  as  were  in- 
curred for  the  sake  of  ornament ;  which  consequently  render  the 
feudal  property  so  much  more  valuable  to  every  Qne,  or  which 
the  successor  to  such  feudal  property  would  likewise  have  made 
himself  (3),     With  this  agrees  what  Grotius  says  (4) ;  viz.  "  To 
make  indemnification  to  whatsoever  amount  the  estate  is  di- 
minished thereby,  by  making  restitution  of  the  right  value 
thereof."  (5)    Hence  it  follows,  that  equality  ought  to  prevail 


<*•■ 


(i)  Vide  Chrietin.  vol.  vi.  deds.  43. 
A.  7.  Fred.  &  Sande  id  consuetud.  feudal. 
Qelr.  Tract,  a.  th.  a.  n.  13.  Lambert  Go. 
lis,  Adrersar.  Tract.  1.  c.  3.  n.  11, 

(2)  Tractaat,  hoe  dat  de  HoUandse  Le- 
sen  by  versterf  eran  ?  c.  9.. sect.  4.  n.5. 
p.  184. 

(3)  Aig«  L  j.   Cod.  de  rei  vind.  L  39. 


§  t.  Ff.  de  petit,  bered.  Arg.  1. 47*  $  z* 
Ff.  de  solut.  I.3.  §  6.  ¥t :  de  in  rem  * eoo 
&  si mul. 

(4)  Inleyd.  Kb.  %.  c.  4*.  vers.  Waoneer 
het  Leen. 

(5)  Vide  Neostad.  de  Feud,  c  5.  van. 
Sin  totem  precu  nomine* 
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in  the  inheritance  of  children  as much  as  is  possible  (1);  and,  on 
the  other  'hand,  that  if  a  father,  has  laid  out  either  the  whole  or 
a  considerable  part  of  his  property  upon  the  improvement  of  a 
fiefj  the  other  children  would  thereby  be  prejudiced  in  those' 
rights  which  the  natural  and  unalterable  laws  inviolably  allowed 
them;  which  of  course  would  militate  against  right,  reason,  and 
equity  (2);  as  I  was  of  opinion  in  the  case  of  the  children  and 
heiri  of  die  pensionary  Counsellor  Paau,  knight,  lord  of  Heem- 
stede,  &c  and  the  juridical  faculty  in  the  university  of  Leyden, 
concerning  the  purchased  and  improved  manor  of  Heemstede 
near  Harlem,  on  the  10th  May  1653 ;  and  my  opinion  was 
adopted  by  them. 
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CHAR  XVI. 
Of  Court-rights,  or  Fees  and  Dues  to  the  Feudal  Lord. 


§  1.  Court-rights  or  Fees  defined; 
what  Amount*  are  to  be 
taken  from  great,  email, 
and  middle  Sort  of  Fiefs. 

2.  lords'  Fees  what;  and  how 

they  are  to  be  purchased. 

3.  A  Year's  Rent  fixed  for  the 

Lor£s  Dare,  whether  and 
how  to  be  reckoned  upon 
Feudal  Ground  that  is  built 
upon. 


4.  How  to  be  reckoned  when 

there  is  no  certain  Lord's 
Due  expressed. 

5.  Whether  and  when  it  is  not 

necessary  to  pay  Court-fees 
or  Lords  Dues  at  the  In- 
vestiture of  the  Fief. 

6.  Confirmation  what9  and  when 

sufficient. 


JN  the  preceding  chapter  it  was  stated  that  the  investiture  of 
the  fiefs  at  every  succession,  or  whenever  the  possessor  is 
changed,  ought  to  be  renewed  upon  payment  of  the  court-rights 
or  fees,  and  tbe  seignorial  or  lord's  dues  attached  thereto; 
which  investiture,  if  not  applied  for  within  a  year  and  six  weeks, 
would  cause  the  fief  to  devolve  upon  the  lord  according  to  the 
feudal  laws ;  but  it  is  commonly  excused  aihong  us  upon  payment 
of  double  fees,  if  it  be  not  attended  with  public  deceit  or  fraud, 
or  if  the  vassal,  being  summoned  for  that  purpose,  had  allowed 
himself  to  be  bribed ;  in  consequence  of  which,  upon  a  judge-* 


(i)  L.  cum  peter.  L  77.  $  dukMnk    I  <     (a)  JL  mizimum  vttium.  4  Cod.  de  lib. 
ft  de  leg.  s.  L  4*    Cod.  oonuntm.  d.  rid.    I   preterit. 
Lfe  Cod,  otubub.  iittin^  jod.  | 

.  N 
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nsnt  previflajily  grron*  he  would  fcrftat  the  wheat  Ml  rl*>t 
for  the  benefit  of  the  feudal  lord.  (1) 
on  -right. or  §l.  The  eeftrt-righto  or  fees  which  the  Count  takes  pMrionftj 
•tdeiMd.  to  the  inveftittireaiki  renewal  Athene*;  «M the  foliowing : 
i«  Amount  Of  *  iargtjief,  that  is,  one*  winch  mcMe*  high  or  inferior 
SnjSVST  **  ifcbts,  orathorwite  has  an  inonftte  of  thirty  gilder*  per  fimmm, 
the  fbUetriag  few  are  when  j  fie. 

GILMm.  Stim». 
For  a  stamp         -  -  -  -         7       10 

For  the  register-master  -  7       10 

For  the  clerk'      -  -  -  0      39 

For  the  door-keeper  -  O       39 

Ebr,  the  chamberlain         -  -  -         0       39 

.    For  the  gate-keeper  -  0       24 


Total         -         22        1 

■  nWtoMR       Of  ft  middle  tort  of  fief,  the  mtttrhe  of  which  is  below  thirty 
nrfl  -  and  aboM  ton  fpUat,  the  feilowsmg  fees  are 

For  a  stamp  - 

For  the  register-matter 

For  the  clerk  -  -  - 

For  the  door-keeper 

For  the  gate-keeper 

Total        -       10       o 

an  inferior  Of  an  inferior  fief,  the  income  of  which  is  above  ten  gilders, 

rf'  the  following  fees  are  taken : 

Gilders.  Sunn. 

For  the  stamp  -                --20 

For  the  register-master  -             -             -SO 

For  the  clerk            -  -            --09 

For  the  door-keeper  -                          -        0        7 

For  the  gate-keeper  -                        -        0       4 


GiUen.   Sana. 

4         0 

4 

0 

0 

IS 

0 

14 

0 

s 

Total        -50 

uLacd'iP«t*      fft  TrAM^ftfttal^lofti'sfce*}  which  are tt  be paid  to  fte 

£1^'™    k*i  as  aft  wAwwlee^ment  sod  tbfeeft  «f  respect  at  every  in- 

■thwd.         vaftimreeftd  renews*,  and  «%&&  are  frwre^tW  verified  in  the 

grants,  ate  ntttneMftl;  to.  ifStoe,  aacre*anrfc  (*);  aparrow- 

J)  V*«wiW,fakTlirft.i.et.W    I        tt)  Thi  ftfc#  AKw   of  Uww 
i.  NtMi.d.d. feud. HoUmii. Snow*        Ewr.ni. 
e.uk.n.4,;. 
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hawk,  salmon,  pike,  greyhounds,  spurs,  gloves,  and  the  like, 
all  which  ate  commuted  for  a  certain  sum  of  money,  which  was 
attiendy  fixed  by  the  Count,  and  is  still  observed,  and  which 
is  likewise  followed  in  the  feudal  courts  of  vassals;  viz. 


Agoodineal        -  - 

A  red  sparrow-hawk  -  - 

A  greyhound  with   collar,   each  greyhound 
3  pounds,  and  each  collar  24  stivers 
A  zed  wlnden  (1),  each  windy  S  pounds    - 
A  bugle-horn,  well  mounted 
A  bogle,  and  a  pair  of  new  gloves 
A  pair  of  gauntlets  (Wapen-hand-schoenen)     - 
A  pair  of  gloves  .  .  - 

A  pair  of  white  gloves  - 

A  pair  of  leather  gloves 
A  maarwetse  (1)  pike  ... 

A  ttolwardef  (1)  pike  - 

A  good  pike  - 

A  red  sparrow-hawk  -  - 

A  good  spafiow-hpwk,  8  gold  English  noble, 

reckoned  At  - 

A  fat  peacock  - 

A  capon  * 

A  couple  of  fat  capon*  -  -  - 

A  couple  of  rabbits 
A  cask  of  wine  - 

A  cask  of  Rhenish  wine 
A  pair  of  smaarlen  (I) 
A  good  aalmou 

A  pair  of  spurs  -  -  - 

A  new  sword  •    -  •* 

A  pound  of  good  money 
A  pound  of  Holland 
A  pound  narU  (a  certain  coin),  far  which 

ieceive  -  ••  * 

A  pound  twarten,  16p«aniea  far  a  halfpenny 

every  ponnd       -  ••  * 

Ten  shillings  martm       - 
Five  pound  swartau  for  ewqr  large  Tounok, 

at  16  pence*  far  whidh  <*»  receives 
▲  fait  (a  otrtaia  freight^  of  pun  aitar 


Gild.    Suv.  Pence. 


5 
1 

4 

6 
1 
1 
1 
0 
0 
0 
0 
0 
1 
9 

4 
1 
0 
1 
0 
0 
0 

o 
s 
o 
* 
l 


1 

a 

B 
1 


0 
0 

4 

0 
10 

0 

4 

4 

S 

5 
10 
10 

0 
15 

8 
0 
7 
0 
5 
4 
6 
6 
0 

10 
0 
0 

1* 


Q 

7 

0 
11 


6 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


-    0      6      « 


* 

0 
0 


*dhfe 


tfMh 
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OiM.     Stt?.   Pem. 


An  ounce,  of  fine  silver 
An  English  noble  -  -  -3150 

A  half  English  noble  -     9      S      0 

A  Flemish  noble  -  -  -10      0 

A  noble  of  48  halfpence        -  -'  -1*0 

A  shield  (ecu)  of  France  -  -         -230 

A  crown  of  France         -  -  -     9       0      0 

An  old  French  shield  (ecu)        -  .-$06 

A  gold  shield        -  -  •  -     2       8      0 

A  gold  Dutch  shield  (schild)        -  -113      0 

A  gold  Wilbelmui  shield        -  -  -    I     12      0 

A  shield  of  Bourbon,  for  which  we  receive  a 

gold  gilder  and  a  half,  at  -  -     2       0      0 

A  gold  gilder        -  -  -         -     1     10      0 

A  large  gilder,  for  which  we  pay         -  -     1       8      0 

A  large  gilder,  for  which  we  receive  a  gold  gilder     1     10      0 
A  Rhenish  gilder  -  -  -     1       8      0 

A  gold  haiiink  (or  Florence  florin),  for  which 

one  pays  a  Florence  ducat  -  -     1     10      0 

Five  shillings  good  ifcournoiu  -  -     0     12      6 

Seventeen  shillings  -  -  -     0     17      0 

A  gold  penny,  for  which  a  person  shall  receive 
an  old  Dutch  shield,  and  the   same  shield 
'  reckoned  at  one  and  a  half  gold  gilders,  at       2       2      0 
A  postulaat's  gilder  -  -  -     2       0       0 

Twenty  Dutch  pence  -  -  '-01       4 

Five  marks  of  silver,  each  mark  reckoned  at 

four  pounds  of  Holland  -  -  15       0      0 

Twenty  Icings  Tournois,  for  which  one  receives  ■ 

for  each  four  Flemish  pounds  -  -     S       0      0 

Ten  pounds  of  parasites  -       .     -         -     5      0      0 

A  horse  worth  fifty  gilders  -  -  10      0      0 

I  have  also  -  seen  in  old  grants  of  certain  manors,  that  the 

above  dues  were  to  be  levied  by  a  man  on  horseback  ,■  and  in 

others,  that  they  were  to  be  levied  by  a  man  in  hornets.    Hating 

been  questioned  what  was  to  be  understood  by  these  terms,  I 

am  of  opinion,  not  that  the  man  himself  was  to  be  in  harness,  but 

that  he  was  to  be  furnished  with  whatever  is  required  for  a  man 

on  horseback,  or  for  aman  in  harness,  orthe  value  thereof. 

.  §  8.  Otherwise  the  dearest  lord's  due  is  a  year's  hire  or  rent, 
which  is  also  construed  narrowly;  and  the  traits  or  the  hire  for 
the  improvement  and  acquisition  made  and  acquired  from 
abroad,  by  and  through  the  vassal,  without  the  real  ■ 
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and  on  account  of  the  fief  itself  do  not-  come  into  any  con-  FetAl  Ground 
atderation.     For  example ;   if  upon  any  premises  or  ground  upon, 
subject  to  feudal  rights,  a  house  or  other  building  be  erected, 
it  shall  not  be  under  obligation  to  contribute  more  for  the  lord's 
fee  than  a  year's  hire  of  the  said  premises  or  ground,  without 
considering  the  house  or  other  building  standing  thereon ;  for 
whatever  is  built  upon  feudal  ground,  without  the  assistance 
or  means  of  the  fief  itself,  cannot  be  considered  as  subject  to 
feudal  rights  (1);  of  this  fee  however,  an  ill  use  is  made  by 
some;  and  a  year's  hire  or  rent  is  extorted  from   the  good 
people,  who  allow  themselves  to  be  imposed  upon  by  the  literal 
consideration  of  the  words  themselves,  both  upon  the  improve- 
ments and  acquisitions,  and  also  upon  the  fief  itself,  a  year's 
hire  or  fruits :  such  was  the  opinion  of  Mr.  Jacob  Maestertius, 
professor  of  laws  at  Leyden,  and  of  myself,  some  years  ago,  on 
behalf  of  the  possessors  of  certain  divide^  premises,  which  were 
let  on  the  south  side  of  the  church  of  Soeterwoude,  (anciently 
called  de  Loet) ;  which  by  a  division  allowed  by  the  feudal  lord 
long  after  the  original  grant,  with  reservation  of  his  right,  were 
covered  with  houses,  and  now  form  part  of  the  after  fiefs  of  the 
boose  of  Rodenburg,  which   at  present  are  possessed   of  by 
Nicolas  Korsteman,  Lord  of  Rodenburg.     It  is  further  to  be 
specially  observed,  that  the  lord's  due  for  a  year's  fruits  is  not 
charged  upon  large  or  middle  sort  of  fiefs,  but  mostly  upon 
the  inferior  fiefs,  which  can  yield  to  the  amount  of  ten  gilders, 
per.  annum,  or  less,  in  order  that  it  may  not  exceed  the  amount 
required  to  purchase  the  dearest  lord's  due.  (2) 

$4.  If  no  lord's  due  be  mentioned  in  the  grant,  then  for  a  How  to  be 
large  or  middle  sort  of  fief,  ten  gilders  are  reckoned ;  and  for  a  there*  no"«r- 
«nall  fie£  a  year's  rent.  «*>  **»f  •*>«• 

These  court  fees  and  lord  V  dues  ought  to  be  pud  not  only  in 

case  of  succession,  but  also  at  every  alienation,  change,  or  trans* 

fer ;  and  also  in  case  of  any  mortgage,  as  often  as  it  occurs.  (5) 

*  §  5.  But  in  case  of  the  lord's  death,  the  oath  of  fealty  is  ™"*™  *°* 
_  ....  w«en  n  ,a  not 

renewed  upon  the  successor's  application,  without  paying  any  necessary  to  pay* 

courtfees  and  lord's  dues  (4) :  t so,  if  any  thing  be  resigned  to  f^i££n 

the  Jord,  to  be  received  again  from  him  upon  feudal  tenure,  no  the  investiture  - 

seignorial  dues,  are  paid.  (5) 


(i)  Vide  Roaentlial  de  feudis,  c.  10. 
coadgs.  43.  per  toe.  &  c.  xa.  concilia.  15. 
*.  la. 

(2)  Vide  Fred.  &  Sande  ad  consutut. 
fcod.  Gebie,  tract,  a.  tk.  1.  c.  3.  n.  17. 


(3)  Vide  Soes.  defend,  c.  15.  n.  aa.  et 
acq.  Hantton.  de  Jure  feud.  lib.  3.  c.  5. 

(4)  Vide  Chrtstin.   vol.  6.    decis.  25. 
11.  10.  &  seq. 

(5)  Notable  Poincten  van  de  Leenhoveo, 
art.  9. 

n3 


1M 


Of  Court-rights. 


[Book  II. 


Confirmation 
what,  and  whea 
sufficient. 


}  6.  And  moreover,  if  a  morning  present,  an  usufruct  surety  ( l)f 
or  the  like,  be  established  or  secured  upon  feudal  property 
nothing  but  confirmation  is  necessary;  in  which  case  the 
chamberlain,  door-keeper,  gate-keeper,  or  other  persons  receive 
nothing.  And  likewise  any  one  to  whom  the  usufruct  of  a  fief 
is  made,  requires  only  confirmation ;  but  in  such  case  the  right 
successor  to  the  fief  ought  to  levy  within  the  year,  and  to  con* 
tribute  for  the  lord's  due,  although  he  has  no  actual  enjoyment 
of  the  fruits  thereof  during  the  life-time  of  the  usufructuary.  (2) 

And  when  the  usufruct  is  extended  to  one,  two,  or  three  fiefs, 
the  income  thereof  is  laid,  upon  one,  and  then  the  right  of  con- 
firmation is  taken  either  ^of  a  middle,  small,  or  large  fie£  accord* 
ing  to  its  income;  so  that  only  one  fee  for  confirmation  is 
due,  although  one  hundred  fiefs  be  included  therein :  if,  how* 
ever,  any  one  transfers  his  fie£  and  reserves  his  usufruct,  in  that 
case  no  confirmation  fee  is  paid  thereupon.  ($) 
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CHAP.  XVII. 

How  Feudal  Property  is  lost. 

[Grot.  2.  43.] 


$  1.  How  Feudal  Property  is  lost 
through  Destruction  ; 
2.  Through  Prescription  ; 
9  3.  By  the  Vassafs  Resignation 
of  it  to  the  Lord; 
4.  Through  Forfeiture  by  the 
Vattal  or  the  Lord ; 


5.  When    the    Investiture    it 

neglected  for  the  Space  of 
One  Year  and  fit*  Weeks ; 

6.  Through  mas*  of  a  lamfvi 

Successor   to  tike  Feudal 
Property. 


How  Feudal  i 
Property  U  loit 
through  De- 
atruction; 

Through  Pre- 
■option; 


§  1.  A  FIEF  is  lost, 

L  Through  destruction,  such  as  by  washing  away,  by  die 
water's  breaking  in  upon  the  land,  and  the  like  calamities.  (4) 

§  2.  II.  Through  prescript  tony  by  which  the  lord,  after  a  pos- 
session of  one  hundred  years,  again  appropriates  entirely  to 
himself  the  feudal  property  (5);  or  if  a  fief  be  possessed  by  • 


Si 


j)  Waarborg  togt. 
i)  Notable  Poinotea  van  de 
art.  9 

(3)  Ibid.  art.  7.  8.  13, 


(4)  Arg.  1. 1.  Cod.  de  Jure  Emphfteot. 
c  1.  in  fine.  quib.  mod.  feud,  amfeu  junct. 
1.  %.  Ff.  de  usufructu. 

($)  Arg.  c  1.  §  ffl  qui*.  Si  de  feud© 
defined,  et  ibi  DD. 
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strviger,  who  la  not  Sfititled  thereto*  dating  die  third  part  of 
see  handled  years,  die  right  successor  to  die  fief  thereby  loses 
Us  right,  end  the  feud*)  lord  is  obliged  to  take  the  new  pos- 
sessor as  die  lawful  successor  (1).  But  the  lord  does  not  lose 
his  right,  although  he  does  not  use  it  daring  the  third  part  of 
one  hundred  years,  because  it  does  not  always  occur,  and  cannot 
be  constantly  exercised  and  possessed,  as  is  necessary  in  a  pre* 
scription;  and  also,  because  it  is  a  prerogative  to  do  or  leave  a 
dung  against .  which  prescription  never  lies  (S),  as  we  have 
already  shown,  in  ch.  via.  §  IS.  p.  135, 136.  sapnu 
ft  S.  IIL  Through  resignation  /  when  the  vasrid  delivers  die  By  the  Vassal's 

Reatmatkn  of  it7 

fends!  property  again  into  the  hand  of  tfs  lord,  or  when  he  to  the  Lord;. 

resigns  and  transfers  hss  right  on  behalf  of  a  distant  successor  (3)r 

both  which  resignations  may  be  elected  without  the  consent  of 

the  lord  (4).    Bat  a  fall  resignation  to  the  lord  cannot  be 

elected  to  die  prejudice  of  the  successor  to  die  fief;  so  that  it 

does  not  last  longer  than  the  life-dme  of  him  who  resigns,  after 

whose  death  the  successor-  to  the  fief  may  resume  the  said  fie£ 

unless  he  himself  had  also  given  his  consent  to  the  resignation, 

or  had  confirmed  it.  (5)  „ 

And  likewise  through  resignation  of  the  lord  to  his  vassal, 
when  he  allows  him  to  possess  the  fief  as  his  own  free  property, 
not  subject  to  feudal  rights  (6).  And  so  bad  fiefs  are  also  often 
made  good,  perpetual,  and  hereditary  fiefe;  and  are  likewise  pur* 
chased  as  firee  property,  not  subject  to  feudal  right,  mosdy  for 
a  third  part  of  the  true  value*  Of  this  we  have  a  precedent  in 
a  certain  grant  by  Reynout  de  Grebber  van  Persyn,  executed 
on  the  39th  March  1630  (T);  and  so  the  manor  of  Soeterwoude, 
which  is  said  to  have  been  a  bad  fief,  was  converted  into  a  good  * 
fie(  as  a  sort  of  acknowledgement  to  the  county,  at  the  death  of 
the  Lord  Mauring  van  der  Aa,  burgomaster  of  the  eity  of  Leyden, 
upon  whom  k  was  conferred  on  behalf  of  the  said  city  of  Leyden,. 
ss  Lord  of  Soeterwoude,  he  having  survived  without  children.  - 

§4.  IV.  Through  forfeiture  on  account  of  die  vassal's  tuifaith-  Through  For- 
fulness  or  want  of  respect  towards  the  lord  (8),  of  which  the  va^OTLord- 


(i)  d.  c.  I.  Si  qui*.  Christin.  voL  i. 
tat.  294,  Frederic  a  Sande  conauetud. 
fad.  Gtlrae  tract.  I.  tit.  I.  c.  a.  n.  i. 
Cretan,  Infeyd.  lib.  a.  c.  43.  v.  Ten 
Tierden. 

(1)  Aft.  1. 2.  Ff.  de  via  public*,  et  iH 

(3)  Cap.  1.  in^fine  pr.  Qualittr  olim 
feodum  afiemim  pot. 

(4)  Cap.  unic.  de  Vasall.  qui  contra 


constit.  Reg.  Lothar.  cap.  unic  de  Vasall. 
decrep.  aetat. 

(c)  Cap.  x,  de  aUenat.  feud,   patent. 
&  lbi  Gloss. 

(6)  Arg.  tit.  quia  juris  ii  post  alienat. 
feudi  Vasall.  id.  recuperaverit. 

(7)  See  the  Placaat  Botk  of  Jan  Janss, 
p.  360. 

(8)  Cap.  unic.    in  quib.    caus.  feud, 
amitu 
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When  the  Inves- 
titure is  neg- 
lected for  the 
Space  of  One 
Year  and  Six 
Weeks: 


judge  has  a  discretional  power  of  judging ;  or  when  any  tiling  is 
committed  which  renders  him  liable  to  forfeiture ;  so  that  the 
lord  cannot  seize  the  feudal  property,  unless  judgment  has 
actually  been  pronounced.  (1) 

I  say,  forfeiture  of  the  vassal  to  the  lord;  because,  ordinarily 
among  us,  other  offences  committed  against  another,  but  not 
against  the  lord,  do  not  render  the  fief  subject  to  forfeiture,  even 
not  when  all  the  property  is  declared  to  be  forfeited  (2).  Thus, 
the  charter  granted  by  the  Empress  Margaret,  after  Ascension 
Wednesday,  in  the  year  1346  (S),  to  the  people  of  the  northern 
part  of  Holland,  contains  a  clause,  that  "  every  one  should 
possess  his  feudal  property  freely,  although  he  should  commit 
any  offence;  so  long  as  he  performs  to  the  lord  from  whom  he 
holds  it,  whatever  services  a  vassal  is  bound  to." 

By  the  antient  laws  of  Kenmerland  a  fief  is  forfeited  on  ac- 
count of  four  causes ;  namely,  when  a  vassal  lies  with  his  lord's 
wife ;  2.  If  he  unjustly  carries  arms  against  his  feudal  lord ; 
S.  If  he  intends  to  betray  or  poison  his  feudal  lord ;  or  4.  If  a 
vassal  does  not  assist  and  relieve  his  lord  according  to  the  best 
of  his  power,  as  he  is  bound  to  do  whenever  he  is  unjustly 
besieged.  {4) 

§  5.  V.  According  to  the  written  laws,  the  feudal  right  becomes 
also  forfeited  to  the  lord  through  neglecting  to  have  the  suc- 
cessor to  the  fief  invested  within  the  space  of  one  year  and  six 
weeks  after  the  vassal's  death  (5  J ;  but  such  negligence  may  be 
amended  discredonally,  often  with  double  court  fees  and  double 
dues  to  the  lord.  (6) 

As  the  vassal  incurs  a  forfeiture  of  the  fief  if  he  does  not 
perform  the  services  which  he  is  bound  to  render  to  his  lord,  so 
in  like  manner  it  is  forfeited  by  the  feudal  lord,  and  is  considered 
free,  in  consequence  of  the  lord's  unfaithfulness  (7),  which  if  it 
be  a  second  sort  of  fief  is  forfeited  to  the  lord's  sovereign,  as  is 
contained  in  the  ancient  laws  of  Kenmerland ;  namely,  "  In 
case  the  feudal  lord  does  not  do  justice  to  the  property  which  is 


-  (i)  Cap.  i.  in  pr.  de  feudo  sine  culpa 
non  amitt.  Neostad.  de  feud.  Succes.  c. 
fin.  n.  8.  Christin,  vol*  vi.  deal.  77.  Andr. 
Gail,  lib.  2.  Obs.  51. 

(2)  Cap.  1.  &  cap.  fin.  quae  fu'it  prima 
caus.  benefic.  amitt.  Vide  Christin.  vol.  i. 
decis.  300.  Grotius,  Inkyd.  lib.  2.  c  43. 
vers.  Ten  tweden. 

(3)  An.  14. 

(4)  Cap.  x.  §  2.  que  rbit  prima  causa 


benefic.  amitt.  Cap.  nnic.  da  feud.jBne  cuJp. 
non  amitt. 

(5)  Tit.  quae  tuit  prima  causa  benefic. 
amitt.  in  pr. 

(6)  Vide  Placaat,  Oct.  ao9 1580 ;  Jtay 
*5>  «59»;  and  Dec.  23,  162a  Neostad. 
de  fend.  Holland.  Success,  c.  fin.  n.  6,  7. 
Grotius,  Inleyd.  lib.  a.  c.  49.  ves.  Heer- 
gewaden. 

(7)  Cap.  unic.  Qualtter  dom.  piopmt. 
privet. 
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peity. 


held  of  him  upon  feudal  tenure,  or  in  case  he  will  not  invest 
him,  he  shall  then  take  two  men  of  the  sovereign,  and  desire 
for  that  purpose  a  first,  second,  and  a  third  meeting,  bare- 
headed, ungirded,  with  application  by  turns,  and  then  take  the 
testimony  of  the  said  men." 

$  6.  VL  And  lastly,  the  feudal  right  is  lost  through  want  of  a  ™a^0]^? 
lawful  successor  to  the  feudal  property ;  that  is,  at  the  death  of  cenor  to  the 
any  person  without  heirs  who  can  or  may  be  feudal  succes-  Fcudal  Pro" 
sors(l) ;  viz.  in  strict  feudal  property,  on  failure  of  male  issue 
descended  from  the  first  vassal;  and  in  perpetual  hereditary 
fiefs,  in  failure  (as  some  are  of  opinion)  of  the  tenth  degree  (2) ; 
and  whereas  it  seems  to  rest  upon  the  foundation,  that,  in  pro- 
perty not  subject  to  feudal  right,  the  property  devolves  upon  the 
republic,  if  none  of  thcf  relations  of  the  deceased  be  found  re- 
lated to  him  within  the  tenth  degree,   (which  by  mistake  in  the 
interpretation  of  the  Roman  law  (3),  where  the  tenth  degree  is 
considered  ad  infinitum  (4),  is  misinterpreted,  as  will  be  pointed 
out  at  its  place),  it  follows  thence,  that  the  succession  to  the  fief  is 
unlimited,  so  long  as  there  is  any  one  who  can  in  anywise  prove 
his  relationship  to  the  last  possessor. 


0)  Cip.  f .  $  Qui  cleric  Si  de  feud, 
defunct  content,  c.  x.  in  fine  de  alienee 
fend. 

(*)  According  to  Neostad.   de  fend. 


Success,  c.  5.  n.  77.  Grotiut,  lnleyd.  lib.  a, 

c.43» 

(3)  $  5*  Inatit.  de  Succesi.  Cognator. 

(4)  Peril.  §  1.  Ff.  detuU  k  legkim. 
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CHAR  XVItt 

Of  Spiritual  Institutions  and  Prebends. 


$  1.  Whether  and  how  far  the 
Jtu-patronapu*  appertain* 
to  Baron*  in  placing  or  ap- 
proving  of  Clergymen. 

2.  Nature  and  Origin  of  Vica- 

rages or  Prebends. 

3.  The  Gift  thereof  by  and  to 

whom  to  be  made. 

4.  The  Difference  between  Few- 

del  Property  and  Prebends 
with  respect  to  Secession. 
$.  Qf  the  original  Institution  of 
Prebends  ,*    and    in   what 


Manner  they  anHentlywere, 
and  now  are,  renewed. 

6.  What  other  Spiritual  Goodt 

devolve   for    the    general 
Benefit 

7.  Of  the  Canonical  Order  ef 

Vtreeht,  the  Abbks  of 
Rynsberg,  Ire.  and  the  Or* 
det  of  the  Knights  ef  St. 
John  of  Malta,  why  «p- 
clude4  from  f>evolnlmt 
and  for  what  Purpose  vuti- 
tuted. 


Whether  uid 
how  far  the  Jus- 
Patronatus  ex- 
tends to  Barons, 
in  placing  and 
appointing 
Clergymen. 


Nature  and 
Origin  of  Vkar- 
igee  or  Prebends. 


§  1.  TJNDER  the  usufruct  of  an  estate  for  lift,  without  the 
property,  by  way  of  feudal  right,  spiritual  institutions 
are  reckoned  by  many;  of  which  some  are  destined  and  given 
entirely  for  the  use  of  tlje  diocese  and  church.  This  kind 
of  property,  since  the  introduction  of  the  reformed  religion,  has 
been  entirely  seized  for  the  general  benefit,  lor  the-  support  of 
churches  and  their  ministers ;  excepting  that  some  barons  of 
parishes  or  villages,  in  consideration  of  their  ancestors  having 
erected  and  endowed  the  churches  there  out  of  their  .own  pro- 
perty, upon  condition  that  they  and  their  descendants  should 
have  and  reserve  always  such  right,  have  remained  in  possession 
of  such  right;  by  virtue  of  which,  at  every  vacancy,  or  on  the 
death  of  the  preacher,  they  presented  another  in  his  stead  in 
the  said  church,  at  least  upon  recommendation  of  the  community, 
namely,  to  confirm  and  approve  such  recommendation,  or  to 
reject  it.  This  right  is  usually  called  the  jus  patronatus,  or  right 
of  patronage ;  and  in  many  places  it  has  continued  so  long,  as  to 
leave  no  memory  thereof,  excepting  that  they  are  in  possession 
thereof. 

§  2.  Other  goods  were  only  destined  for  certain  divine  services, 
to  be  performed  by  certain  persons,  either  clerk  or  priest  of 
their  generation,  for  the  blessed  memory  and  merits  and  the 
souls  of  the  dead.  These  endowments,  which  may  be  possessed 
and  served  by  gift  of  the  nearest  and  oldest  of  their  generation, 
are  denominated  vicarages  or  prebends,  and  the  goods  are  de- 
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nominated  prebendal  goods.  The  services  for  which  tbey  were 
given,  chiefly  consisted  in  the  keeping  of  night-watches,  and  in 
celebrating  masses  for  the  dead,  prayers,  and  similar  superstitions 
observances ;  and  in  offering  prayers  for  the  repose  of  the  rank 
of  the  founders,  aa  well  as  of  their  ancestors,  in  one  church  or 
other,  in  honour  of  some  reputed  holy  altar  or  other. 

§3.  The  gift  of  the  possession  of  the  said  prebends  was  TtieGiftth«re- 
usually  left  to  any  one  of  the  founder's  or  institutor'B  descendants,  whom  to  be  ' 
being  a  priest  or  clerk,   to  devolve  (as  often  as  the  same  is  sub*  made* 
ject  to  devolution)  upon  the  eldest  and  nearest  person  lawfully 
descended  from  the  founder,  as  a  free  hereditary  fief.    Young 
men  are  to  have  the  right  of  presentation  before  the  older 
women  where  they  were  equally  near  of  kin,  according  to  the 
tenor  of  the  institution,  which  in  such  ease  is  to  be  followed  ;  but 
there  k  seldom  much  difference;  or,  otherwise,  where  there  is 
bo  certain  agreement,  the  right  of  common  inheritance,  ab  intes- 
tate, is  usually  followed.  (1) 

§  4.  There  is,  however,  this  difference  between  feudal  pro-  The  difference 
perty  and  prebends ;  viz.  that  the  right  of  bequeathing  the  gift,  Property  and* 
as  often  as  it  devolves,  does  not  devolve  upon  the  nearest  dp-  Prewndi^whh 
sceadant  of  the  last  preceding  possessor  (as  is  the  ease  with  cental, 
respect  to  feudal  property,  in  which  the  fief  always  devolves  upon 
the  nearest  of  kin  to  the  last  possessor),  but  it  ought  always  to 
devolve  upon  the  nearest  of  kin  to  the  first  insti tutor;  because 
the  feudal  lord  alienates  his  feudal  property  out  of  his  generation, 
and  delivers  it  to  another ;  and  also,  because  the  fief  is  some- 
times first  delivered  to  the  lord  out  of  the  bosom  of  the  feudal 
successors,   and  again  received  from  him  upon  feudal  tenure,  on 
condition  of  succession  amongst  their  descendants*     Whereas, 
in  prebends,  the  founder  always  bequeaths  the  gift  out  of  hi* 
own  property,  and  wishes  to  reserve  it  for  and  within  his  own 
generation,  and  which  may  not  devolve  upon  any  stranger,  but 
ought  to  devolve  always  upon  the  nearest  of  blood  (2).     So 
that  the  clause,  qf  devolution  as  a  perpetual  hereditary  fitf>  so 
usually  expressed  in  the  deeds  of  foundation,  is  not  to  he  under- 
stood further  or  otherwise,  but  with  a  reference  to  the  blood, 
and  the  nearest  to  the  first  founder,  and  not  to.  the  last  possessor. 

f  5.  This  institution  could  not  be  effected  without  the  know-  of  the  original 
Wge  and  confirmation  of  the  bishop  (8) ;  neither,  on  the  death  ^^J1^ 


(0  Aif.L8.ftL3.  Pf.de  Jure  Codi- 
aQor. 

(1)  &oc&.  de  Curte,  Tract,  de  Jure 
ptraUUbric.  de  traaahaone  jm*.  petroaat. 


(3)  Arg.  cap.  noliis  presbyter.  &  cap. 
placuit  de  consecrat.  distinct.  1.  c.  i .  Juiict. 
Ndrttt.671 
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in  what  Manner 
they  antiently 
were,  and  now. 
are,  renewed.  , 


What  other 
Spiritual  Good* 
devolve  for  the 
general  Benefit* 


of  the  incumbent,  could  another  be  put  in  possession  of  it, 
unless  the  person  upon  whom  the  gift  was  conferred,  was  recom- 
mended to  the  bishop ;  and,. after  being  confirmed  by  the  same, 
was  incorporated,  and  judged  capable  of  performing  the  duties' 
belonging  thereto.  Such  person,  if  not  a  priest,  ought  at  least 
to  be  a  clerk  (the  crown  of  the  head  being  previously  shaved), 
and  for  that  purpose  be  possessed  of  a  diploma,  or  other  higher 
dignities,  and  authorized  and  admitted  to  perform  the  duties 
of  the  church.  For,  although  the  gift  was  in  the  power  of  the 
founder's  nearest  descendant,  the  service  could  not  be  per- 
formed and  executed  without  the  solemnities  of  the  church.  (1) 

But,  since  the  reformed  religion  was  introduced,  all  such 
church  services  (which  militate  against  the  grounds  of  the  true 
doctrine  of  salvation,  and  of  the  christian  institution)  have  en- 
tirely ceased  with  the  presumptuous  idolatry  and  other  institu- 
tions of  the  pope ;  but  with  this  exception,  that  the  gift  and 
the  possession  of  such  prebends,  in  consequence  of  their  having 
been  left  by  persons  out  of  their  owii  property,  to  and  on  behalf 
of  their  descendants,  are  allowed  to  be  given  by  and  to  them 
agreeably  to  the  intention  of  the  founder ;  provided  it  be  also 
effected  upon  a  previous  recommendation  to  the  States  of  Hol- 
land, instead  of  the  bishop,  and  their  approbation  follows  there- 
upon ;  and  provided  also,  that  instead  of  the  rejected  and  dis- 
continued services  on  behalf  of  the  maintenance  of  churches,'  of 
the  ministers  of  the  same,  and  of  schools,  a  third  part  of  the 
annual  fruits  and  income  be  paid  to  the  spiritual  treasury.    And 
sometimes  a  clause  is  added,  that  the  person,  to  whom  the  gift  is 
made,  shall  receive  instruction,  at  the  schools ;  for  although  such 
services  were  rejected,  it  cannot  be  thence  inferred,  that  the 
same  devolves  on  the  heirs,   but  ought  to  be  applied  to  other 
similar  uses  and  observations  (2).     See  the  ordinance  of  the 
States  of  Holland  of  the  year  1578,  and  the  renewal  thereof  of 
the  12th  December  1658;   where  direction  is  given  with  that 
view,  concerning  the  third  part  of  the  fruits ;  but  it  cannot  as 
yet  be  put  into  full  practice  on  account  of  the  poverty  of  the 
persons  to  whom  the  same  is  given  for  their  necessary  main- 
tenance. 

§  6.  Other  spiritual  goods,  which  were  antiently  left  and  be- 
queathed to  churches  and  hospitals,  without  any  reservation  of 


( i )  Cap.  i .  a.  Extra,  de  jure  patronatus, 
et  ii  i  DD. 


(a)  Arg.  1.  iS.  Ff.  de  uau  Jr  uaurr.  leg. 
juoct.  1.  ai.& ).  a&>  de  Sacronnct.  Eccks. 
c.  16.  e&tr.  de  praebendis. 
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useful  possession,  were  at  the  time  of  the  Reformation  wholly 
seized  for  the  support  of  churches  and  the  ministers  thereof. 

From  these  are  also  distinctly  excluded  such  spiritual  institu- 
tions as,  although  the  descendants  of  the  first  founder  did  not 
retain  possession  of  them,  were  however  destined  to  another 
use,  and  not  to  that  of  the  church. 

§  7.  Of  this  description  are  the  canonical  order  of  Utrecht,  The  Canonical 
which  was  specially  instituted  to  keep  the  council  of  the  States ;  Utrecht,  the 
the  abbies  of  Rynsbunr,  Leeawenhorst,  and  Ter  Le,  for  the  ^bbif  °f  *T°*- 

n  i      *  t  j         7  m.    t  i_      bag,  &c.  and  the 

support  of  noblemen  who  became  poor ;  the  order  ot  St,  John  Knighu  of 
of  Jerusalem  (now  settled  at  Malta),  which  was  instituted  by  ^j^Jjf 
knights  and  great  princes,  for  the  protection  of  the  Christian  excluded  from 
faith  against  the  violence  of  the  Great  Turk,  and  has  been  intro-  for  wha?Pur- 
duced  into  other  countries,  where  the  knights  were  endowed  with  P0*  instituted, 
numerous  possessions,  most  of  which  have  been  seized  in  con- 
lequence  of  death,  and  the  decay  of  the  said  order. 


CHAP.   XIX. 

Of  Services  in  general. 
[Grot.  2.  36.] 


4  1.  Service  dotted. 

2.  How  to  be  obtained  by  Con- 

tract and  Cession. 

3.  How,  through  Right  of  Pos- 

session and  Prescription. 

4.  Of   a   Building   concerning 

which    no   Complaint  has 
been  preferred  for  a  Year 
and  a  Day,  fyc. 
<5.  Whether,  and  when,  Suffer- 
ance implies  Right  of  Ser- 


6.  If  a  Proprietor  of  Two  sepa* 

rate  Houses  makes  fuU  Use 
of  them,  and  afterwards 
sells  them  again  separately , 
each  House  reserves  its 
former  Incumbrances  and 
Benefits,  without  the  Right 
of .  Service  used  between 
both,  unless  the  same  be 
mentioned  at  the  Sale. 

7.  Difference  between  House  and 


vice.  Rural  Services. 


JT  was  formerly  stated,   that  defective  property  consists  in 

usufruct  or  inferior  benefit. 

$*!•  The  .benefit  inferior  to  usufruct  is  service,  that  is,  the  j**™"* 
right  of  prohibiting  something  beyond  or  without  the  common 
right,  or  of  doing  to  or  in  another's  house  or  upon  another's 
ground  something  for  his  own  benefit;  for  otherwise,  according 
to  common  right,  another  is  at  liberty  to  do  in  or  upon  his  own 
property  whatever  he  pleases,  without  molestation  by  another : 


How  to  be  ob- 
tained by  Con- 
tract 01 
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services*  therefore,  are  understood  to  be  two-fold;  commanding 
in  what  belongs  to  another,  and  suffering  from  another  in  so  fiu* 
as  respects  one's  own  property.  (1) 

§  2.  This  right  is  obtained, 

1.  Through  contract  and  cession  {i);  but  a  thing  in  which 
many  are  concerned  cannot  be  incumbered  with  service  without 
the  consent  of  all  the  parties  interested  (3).  Such  cession  is  also 
applicable  to  immoveable  property,  and  the  same  is  bound  by  it 
according  to  law  (4) ;  with  us,  however,  it  cannot  exist  to  the 
prejudice  of  a  third  person,  but  in  the  same  way  as  immoveable 
goods  themselves  ought  to  be  transferred,  that  is,  before  the 
Court  of  justice  of  the  place  where  the  property  is  situated ;  so 
fhat  Other  promises  will  only  bind  the  promiser,  and  not'  the 
-  property  itself  or  its  creditors,  and  so  it  was  understood  by  the 
cottlt  of  Holland  on  the  8th  February  1627,  in  the  case  of  Jan 
Fransz  Bak  against  Jan  le  Cocq. 

§  3.  II.  Through  right  of  possession  and  prescription  of  a  third 
part  of  one  hundred  years  (5) ;  of  which  we  have  already  treated. 
*  $  4.  And  therefore  it  is  a  special  law ,  that  a  building  which 
has  stood  for  a  year  and  day  without  being  complained  against, 
is  sufficiently  prescribed  to  detain  it  so,  provided  only  a  reason- 
able indemnification  be  made  to  the  person  who  thereby  suffered 
u  and  a  Day,  j^  ^  At  Amsterdam,  when  any  person  is  found  building 
upon  another's  ground  or  premises,  he  forfeits  ten  gilders,  and 
the  structure  ought  to  be  demolished.  (7) 

§  5.  This  right '  of  possession  is  to  be  understood  of  some- 
thing which  is  possessed  neither  by  violence,  nor  secretly, 
without  knowledge  (8) ;  nor  at  the  request  or  upon  a  requested 
permission;  for,  if  I,  upon  a  preceding  request,  allow  my 
neighbours  to  do  any  thing  in  or  about  my  premises  or  land* 
which  I  otherwise  was  not  obliged  to  allow,  it  is  understood 
that  it  may  always  be  again  repealed  and  prohibited ;  and  con- 
tains in  itself  this  tacit  agreement;  namely,  until  notice  ofinpmc~ 
turn  be  given  (9).     But  the  most  certain  rule  in  such  case,  is  to 


How,  through 
Right  of  Posses- 
skn  and  Pre- 


Of  »  Building, 

concerning 

which  no  Com* 

plaint  haa  been 

preferred  for  a 

Year 

Jkc, 


Whether,  and 
when,  SuBexance 
implies  Right  of 
Servitude. 


i*  m 


(i)L  a&  Ff.  de  tenth  urban,  praed.  1. 8. 
§«•  rf.  si  servit.  vind.  L 8.  cod*  de-servhv 
L8*Ff.  de  stfvit.  arte*,  pried. 

(s)  $  ult.  Instit.  de  servitut.  1. 1.  $  ult. 
de  seVvit.  pfced.  rustic. 

(})  L.  »&  Ff.  common.  dhdtL  L  s.  Ff. 
deserrit. 

(4)  L.  nit.  Cod.  de  reb.  sEen/non 

•  mm 


(5)  t.  zo.  Ff.  Si  servit.  vind.  L  a.  Cod. 
at  MJtnL  l»  uk.  Coll*  de  piAMtflpta  tons. 


tenp.  hpen.  §  i.  in  In.  Cod.  depictcripu 
30  vel  40  annor. 

(6)  Arg. ).  1.  et  tot.  tit.  FCudpeeidet. 
Vide  Christin.  ad  lef.  Mechlin,  m- 1+ 
art.  45.  Statutes  of  the  City  of  Leyta, 
*rt.20£» 

J  1  VifeiUc.vwIUseiuVp.afi*  (6. 
I  1. 1.  Cod.  de  servit.  &  etna.  L  t. 
VufMHsMs. 
(9)  Arg.  L 15.  Ff.  de  probat  L  I.  FT. 
da  gtihscftrio* 
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nakt  an  tie?****  oondftian  j  for  otherwise,  if  a  thing  be  merely 
allowed  upon  a  previous  application,  which  cannot  be  taken 
ttfif  or  redressed  without  ion  or  detriment  to  the  thing  itself 
ti  well  aft  to  the  injury  of  the  person  to  whom  such  permission 
was^ven,  it  it  understood  that  such  sufieranoe  implies  a  ces- 
ska  and  service*  to  be  so  always  reserved  and  tolerated;  as* for 
instanea,  if  1  allow  nap  neighbour  to'bnttd  upon  my  wall,  or  to 
jtyra  beat*  in  my  trails  an  which  his  building  may  rest  (I) 

§  6.  This  service  consists  in  a  right  either  upon  or  over  if » Proprietor 
soother  person's  property,  and  not  in  or  upon  case's  own  pro-  uT**  Sfff* 
perty  (ft),  for  bo  one  can  owe  My  thing  to  himself9  or  upbn  his  full  me  of  them, 
owm  property)  as  often  oofcurs  when  a  person  obtains  a  property  "ut,5uHn"J* 
of  two  separate  houses,  together  with  each  other,  from  one  of  *s*u>  eeperateiy, 
which  some  service  is  due  on  behalf  of  the  other,  and  the  said  *r?er  he  former 
right  of  service  happens  to  be  merged  and  annulled  in  and  |wy^q«« 
Cowards  each  other  (3).    But  if  afterwards  the  said  houses  be  without  the 
sgsin  separately  sdld,  without  annulling  the  preceding  services,  j^^^* 
each  of  these  will  again  go  over,  and  the  same  will  be  under-  them  both,  ua- 
stood  to  be  reserved :  so,  if  the  possessor  in  the  mean-time  have  m^iooeTit  ** 


used  some  beneficial  service  of  the  one  upon  the  other,  they  will  the  Sale, 
again  cease  in  case  of  being  separately  sold  (4),  notwithstanding 
the  following  clause  had  existed,  viz.  "  so  as  it  stands  built  and 
made,  to  be  used  and  inhabited/9  by  which  we  understand 
that  it  contains  no  services  in  particular,  unless  they  were 
specially  mentioned,  as  was  often  understood  (5),  because  such 
clause  is  merely  a  description  of  the  length,  breadth,  depth,  and 
father  situation  of  the  property  sold;  by  which  the  vendor 
declares  that  he  will  exclude  nothing  from  what  was  sold,  which 
he  would  otherwise  be  obliged  to  do  expressly,  and  further 
with  such  right  as  the  same  may  have.  But  that  he  in  no  wise 
lies  or  promises  any  special  right  of  service  thereupon  (6);  so 
that  if  any  thing  be  built  thereon,  which  would  give  any  service 
to  one's  neighbour,  which  he  need  not  sufiFep,  it  ought  to  be 
removed ;  for  if  it  would  give  a  service  on  one  side,  it  would 
again  give  a  service  on  the  other  side,  that  the  said  building 
should  never  be  made  otherwise,  or  be  raised  higher  than  then 


(i)  Aig.  1. 4.  Ff .  locacL  Bart.  CaepoD. 
4*  Serrit*  urban,  pnedior.  c.  79.  n.6,  7. 

(»)  L.  96.  Ff.  deSerrit-  urban,  pried. 

(3)  L.  I.  Ff.  Qaemfedmod.  tertk.  amitt. 
t  ia  Ff.  rnmnrnn.  prod.  L  18.  Ff.  de 


(4)  Aig.  L  f .    Ff*  commuii*  pned*  d. 
lit  Ft  defect*.  L  S.   *  if,  ff.de 


bered.  vend.  Grotiue,  mkyd.  fib.  s*  c.  36. 
vers.  So  wmmer.  Ooet  Antwerp.  c.6s* 
tit.  4.  Kearen  tan  de  ernKhejdingen  tot 
Rotterdam  f  Statutes  ooncernfaig  the  dnrir 
aion  of  preenta  at  Rotterdam)  art.  16. 

(5)  Arc;.  1. 16.  §}•  Ff.  de  aerr.  urban, 
prod* 

(6)  Per.  1*  io*  FT*  cenanun.  prod* 
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vices. 


it  was ;  which  would  entirely  deviate  from  the  meaning  of  the 
contract. 
TXtkn^  fe-         §7.  Services  are  usually  divided  into  house  services  and  rural 
and  Ru«i  Sep.    services  (I),  which  differ  from  each  other  in  the  following 
respects;  viz.  all  rural  services  consist  in  doing  or  sufferings 
while  house  services  consist  not  only  in  doing  or  suffering,  but 
also  in  an  obligation  of  not  doing  something  upon  one's  own 
property,  which  otherwise  is  permitted  to  be  done,  such  as  not 
to  build  higher,  not  to  surround  or  prevent  the  light,  or  to  do 
similar  acts.  (2) 

Moreover,  rural  services  may  from  their  own  nature,  be  done 
by  turns  and  at  intervals,  whereas  house  services  are  lasting 
and  continual.  (9) 


(i)  L.  198.  Ff.  Verb,  rignif.  L 16.  Cod. 
dc  Prod,  8c  al.  reb.  minor.  I.  %.  Ff.  dc 
Su'fiL  Rune.  Pksdtor. 

(a)  L.  15.  §  I.  Ff.  dc  Serrit.  L  6.  §  ft. 


Ff.  Si  servit.  vind.  L  1.  in  fin.  Ff.de  Aq. 
pluv. 

{$)  Lu  14.  Ff.  dc  Scrtiu  L  18.  Ff.de 
Scrrit.  urban,  unodiar* 
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CHAP.  XX. 

Of  House  Services. 
[Grot.  2.  34.] 


f  1.  House  Service  defined. 

2.  The  -Service  of  supporting 

Burthens  or  Building. 

3.  In  what  Manner  a  Building 

may  be  erected  upon  or 
against  a  common  Wall. 

4.  A    Service  attached    to  a 

Building  is  perpetual. 

5.  The  joint  Use  of  a  Wall, 

how    to  be    distinguished 
from  one*s  own. 

6.  An  Anchor  or  Beam  being 

placed  through,  what  it  is, 
and  what  Right  it  has. 

7.  The  Right  of  extending  a 

Building  to  the  Ground 
of  another. 

8.  Drop-right    defined;    and 

whether  and  how  aBuilding 
may  be  raised  to  prevent  it. 


i  9.  Of  the  Right  of  receiving 
the*  Drop. 

10.  Right  of  Watercourse. 

1 1 .  Right  of  having  a  Gutter. 

12.  Of  the  Right  of  preventing 

a   Building  from    being 
carried  higher. 

13.  Of  the  Service  of  Light. 
14..  Of  free  Sight  or  Prospect. 

15.  Of  the   Right   of  having 

Windows. 

16.  Every    one  may  make    a 

standing  Light  in  his  own 
Wall. 

17.  Prohibition ,of  Sight,  what. 

Id,  A  Service  subject  to  Pro- 
hibition cannot' be  obtained 
by  Prescription  through 
mere  Possession. 


§  1.  JIOUSE  services  are -those  which  really  concern  the  use  Hous*  Service 
and  habitation  of  a  house  or  inhabited  premises. 

These  are  such  as  consist  in  doing  or  suffering  somethings 
as  in  leaving  off  something  on  account  of  the  neighbouring 
house,  or  in  not  being  at  liberty  to  do  the  same.  (1) 

Services  of  doing  or  suffering  are  the  carrying  of  another 
person's  burthen,  or  suffering  an  anchor  or  beam  of  another 
person's  house,  or  allowing  the  water  of  another  person's  house 
to  fall  into  one's  own  watercourse,  or  suffering  in  one's  own 
watercourse  that  of  another  house;  or  allowing  the  water 
thereof  to  run  out  through  one's  own  course,  or  the  like.  (2) 

$2.  The  service  of  supporting  a  burthen  is,  when  any  one's  The  Serviced 
wall  or  pillar  must  support  the  burthen  or  building  of  another;  ftj^™*  a 
or  when  a  person  is  at  liberty  to  make  his  building  upon  or  Building. 
against  another  person's  wall  or  pillar  (3).     For,  according  to 


(i)  §  a.  Iott.  de  Actionib. 

(»)  §i.  Inetit.  de  Serviu  U.   Ff.  de 


tent,  urban,  pnedtar. 


(3)  L.i.  ffia.   1,43'ff*  3*  S*™'* 
urbinprxfl.  ' 
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J  3.  common  right,  no  one  may  erect  any  building  upon  the  wall  of 
'Jjjj  M^M  another,  and  not  even  uptm  a  common  partition  wall,  excepting 
t  ended  ujwii  upon  the  half  thereof,  provided  such  wall  be  to  thick  that  one 
itJjfwSl! """"  half  of  it  can  support  a  building  ( 1 )  j  because  in  such  a  case  the 
party  is  understood  to  build,  not  so  much  upon  another's  is 
uptm  his  own  gromnd  (9) .  But  if  the  wall  be  not  so  thick  (u 
is  often  the  case  with  us),  that  one  half  of  it  will  support  any 
building,  such  erection  cannot  be  made  upon  a  ecsntoon  wall 
without  general  consent,  otherwise  such  building  will  also  be 
liable  to  community  to  such  extent  (3).  On  this  subject  there 
are  special  statutes  in  several  cities,  as  at  Leyden,  where  any 
one  may  lay  bricks  or  cause  them  to  be  wrought  upon  a  common 
partition  wall,  without  Opposition  from  the  party  to  whom  it 
btatmgs  in  community]  provided  that  the  same  may  at  any  tune 
be  used  by  the  other  party,  upon  previously  paying  the  half  of 
the  eipenoea  incurred  for  that  purpose.  (*), 
Service  it-  §  *•  ^m  service  is  perpetual,  and  cannot  terminate  j  so  that 

the  person  whose  wall  must  bear  the  building  of  another,  ought 
to  keep  the  said  wall  in  fit  repair  lor  that  purpose,  at  his  own 
expence  (5).  But  the  support  of  the  building,  while  the  wall 
is  repairing,  must  be  made  and  paid  for  by  the  proprietor  of 
such  building.  (S) 

§  5.  If  a  wall  be  raised  upon  tatf ground,  that  is,  upon  ground 
i  w.,ii,  how  belonging  to  two  several  persons,  it  is  understood  to  be 
common  :  so  also  is  whatever  is  found  between  two  adjacent  pro- 
perties, unless  on  one  side  or  other  the  property  thereof  b« 
specially  proved*  either  by  clear  evidence  or  from  probable  cir- 
cumstances (7) ;  such  as,  when  by  a  certain  figure  or  mark  on 
the  one  side  or  other,  the  full  property  can  be  proved;  for 
example,  the  putting  of  a  beam  or  anchor  through  the  wbTI, 
from  the  one  side,  or  the  placing  of  a  window  in  it  (8),  for  no 
one  may  otherwise  put  an  anchor  through  a  common  wall,  nor 
make  any  windows* or  other  opening  but,  with  the  general  consent) 


ie  joint  IIm 


fa)  L.  8.1.9.  Cod.de  Sank. 

(j)  L.e.  t.  ii.  rt.  *>  s*>rii.  <■»«. 

awed.  L  4,  1  $k.    K.   m  Sqo*.  Sir. 
Czpcl.   tt    Serrit.    urbm.    jmxl.     c.  40. 
•>-  il,  a*.  MuKk.  ■«  PrMUsvL  IL.  (. 
pnnwnpi.  7J.  n.  33  k  neq. 
U>  van  Kama  ***l*j4mi*n 

Ulti  of  the  City  a/Ltydm)  ML  IOJ-; 
with  retpeet  m  Amamaiin,  •»  the 
Recucil  of  Riacr.boom,  tit.  TbM*emi» 


tWcuti 

{i)l»  33-  W-  *  Setrlt.  lirtwu.  pwi 
t*.  1  a>taa»,  scat  am  aMaw. 

(6)  L.  S.  W.  Si.  Senic.  find*.    Vet 

Bind.  Czprfl.  St  9ert*.  vrtmof.  J*- 

esw-clT.  M**.  ,    .. 

(7}  L.19.  Ff.  commmii  ditideodo.  1»3- 

K«m*k*h  *  Ls4.<ta.K.saniU 


(8)  Vide  Mmb 
tswawnfa-M-"-** 

Servit.  urbio.  pnvd 
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sad  ape*  the  service  agreed  upon  (l).    But  4tt  Leydeu,  accord- 
ing to  the  statutes  of  that  place  (art*  106.)  every  one  may  place 
standing  light*  in  common  walk,  admitting  Ught  from  his 
neighbour'*  premises,  as  well  upon  the  ground  floor  as  in  the 
upstair  rooms ;  provided  such  lights  be  placed  seven  feet  and  a 
half  high  from  the  ground,  and  six  feet  and  a  half  high  from  the 
floor  in  up-etair  rooms;  via.  with  iron  bars  fastened  in  the  posts 
of  the  window,  at  least  five  inches  from  each  other,  without  any 
<w  being  at  liberty  to  binder  or  impede  the  said  light,  except- 
ing by  building  properly ;  in  which  case  such  light  ought  to  be 
woved,  and"  the  holes  stopped  up.  And  according  to  the  104th 
statute  of  the  same  city,  every  person  may  cause  an  anchor  tp 
be  pet  through  his  neighbour'*  side  wall,  and  build  thereupon, 
provided  the  eeid  anchor  be  properly  covered,  and  the  wall 
sJnegtbened  nX  least  with  half  a  stone;  so  that  tuch  a  mark 
there  should  give  no  one  any  right  of  property,  nor  even  of  com- 
munity, where  it  does  not  appear  that  it  proceeded  from  any 
service  permitted  or  agreed  upon. 

la  like  manner  no  baker's  ovep,  nor  gutters,  nor  any  thing 
sb*  may  be  made  in  any  common  wall,  by  which  such  wall  may 
in  anywise  be  injured.  (2) 

t<.  The  eerviee,  which  renders  one  perepn  subject  to  another's  The  Mat  u<* 
yettttg  an  anchor  or  beam  into  his  wall,  is  the  right  of  haying  f0  ^  aSn!** 
m  anchor  through  another's  wall,  or  piecing  a  beam  upon  the  f^^JT01* 
building  of  another,  which,  otherwise,  no  one  need  allow  (3) ; 
far  no  oee  is  bound  to  sufier  upon  bis  ground  any  thing  belong- 
ing to  Us  neighbour  that  projects  from  the  right  line,  ox  he  may 
conpel  him  fo  draw  it  in.  (*) 

He  who  has  a  right  of  placing  a  beam,  is  also  understood  to 
toe  the  liberty  of  building  upon  such  beam  (6);  and  instead  of 
old  hfiams  ho  may  place  new  ones,  but  neither  more  in  number 
aor  ia  my  other  manner  than  those  which  were  before  there*  (6) 

But  if  any  one  have  allowed  hie  neighbour  without  contradict 
tim  to  pot  a  beam  in  his  wall,  he  may  for  once  keep  there  thf 
hem  so  plaredj  without  putting  a  new  one  in  its  stead.  (7) 

(0  I»40b  Ft  de  Senrir.  arias,  pad.  (       (4)  L.  %$.  Ff.  eed. 


one  sown. 


See  abo  Chijsrin.  ad  leg.  Mechlin,  tic.  14. 
**•  «*  Co*.  Antwerp,  c.  6».  art.  3a, 

(»)  L.13.L10.  jpf.  deSerm.  urban. 
Pnfe.  Vide  Cfaritria.  ad  leg.  Mechlin. 
to-M.  nt.  14,  ij.  Co*.  Antwerp, 
^Jj^t.3*  Cfcpofl.  de  Serrft.  urban. 
****•»  36.  fa  feu 

(3)  L.  ao.  et  1.  %j.  Ft.  de  Soviet*. 
Ult"».  predmr. 


{$)  OpolL  de  Servit.  urban,   prxd. 
c.37.  n»  7.  Cone,  a;  Advya.  reii  tone. 

(6)  d.  1*0.  {.2*  Ff.  de  Servit.  urban, 
pfira* 

(7)  1. 14.    Ff.  Si  Servit.  vinA.  CapoU* 
de  Servit.  urban,  pned.  c.  30.  n.  y 
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The  Right  or 
extending  * 
Building  to  the 
Ground  of 

another. 

Drop-right  de- 
fined ;  and  whe- 
ther and  how  a 
Building  may  be 
raised, to  prevent 
it. 


Of  the  Right  of 
receiving  the 
Drop. 


Right  of 
Watercourse. 


Of  the  Right  of 
having  a  Gutter. 


'  $  7.  A  similar  service  is  the  right  of  projecting  my  building  to 
or  over  another's  ground.  (1) 

The  right  of  catching  the  drop  is  two-fold ;  namely/  that  of 
causing  the  drop  to  fall,  and  that  of  receiving  the  drop. 

'  §  8.  Drop^right  is  the  light  of  making  the  rain-water  of  my 
roof  fall  upon  another's  ground  (2),  which  otherwise  no  person 
need  suffer,  as  every  one  is  bound  to  carry  away  or  conduct  the 
water  of  his  own  house  upon  or  through  his  house  (S).  Who* 
ever  is  obliged  to  receive  upon  his  ground  the  water  of  another, 
is  bound  to  leave  for  that  purpose  a  certain  vacant  place  not 
built  upon,  of  the  breadth  x>f  about  half  a  foot  (4) ;  but  in  some 
cities  there  are  statutes  which  enact  that  every  person,  for  his 
own  convenience,  and  between  houses  and  ground  receiving 
water,  may  build  and  inclose  it ;  provided  he  receives  the  said 
water  with  a  leaden  gutter  under  the  roof,  and  by  that  means 
carries  off  the  water,  and  likewise  all  open  watercourses  may 
commonly  be  led  away  under  the  earth.  (5) 

§  9.  The  receiving  of  drops  is  the  right  of  catching  the  rain- 
water running  foam  tmofher^s  xoof  or  premises,  for  one's  own 
benefit;  for,  otherwise,  the  water  falling  upon  my  roof  or  pre- 
mises belongs  to  me.  (6) 

§  10.  A  right  of  watercourse  is  the  right  of  making  the  water 
of  one's  house  run  over  another's  ground,  who  in  that  case  is 
obliged  to  conduct  the  same  further  over  his  premises,  or  through 
a  gutter;  this  is  to  be  understood  of  clean  water:  for  which 
purpose,  the  person  who  has  such  right  is  bound  to  put  a  grate 
over  the  hole  of  the  place  where  the  water  is  discharged,  in  order 
that  the  dirt  may  be  stopped  there,  as  is  testified  of  a  general 
custom  by  Christin.  (7) 

§  1 1.  The  right  of  discharging  dirty  water  through  a  gutter, 
through  which  all  sorts  of  dirt  of  private  and  other  places  may 
be  carried  off,  is  a  special  right  (8) ;  and  if  this  sort  of  gutter 
happens  to  be  stopped,  it  ought  to  be  opened  and  repaired  by 
him~who  has  the  exclusive  right  thereto ;  but  if  it  be  for  the 
common  use  of  others  also,  it  ought  to  be  cleaned  and  repaired 
by  him  who  evidently  caused  such  obstruction,  or  otherwise  at 


(i)  L.  242-  $  i.  Ff.  de  verb,  aignif. 
(a)  L.  3.  Ff.  de  Servit.  urban,  praedior. 

!})  L.  ult.  §  pen.  Ff.  quos  vi  aut  dam. 
4)  L.  oo.  §  ult.  Ff.  de  Servit.  urban, 
przdior.  Christin.  ad  leg.  Mech.  tit.  14. 
art.  36-  C*poll.  de  Servitut.  urjban. 
praedior.  c.  41.  n.  3. 


(5)  Vide  the  Statutes  (JCnre*)  of 
Leyden,art.  104. 

(6)  d.  1. 2  Ff  de  Servit.  urban,  prrdior. 
1  6.  Cod.  de  Servit.  et  aqua. 

(7)  Ad  Leg.  Mechlin,  tit.  14.  art.  34. 
and  art.  49.  Coat.  Antwerp,  tit.  6*. 
art.  5a. 

(8)  L.  7.  Ff.  de  servitut. 
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the  general  expellee  of  all  those  who  discharge  dirt  through  the 
same,  unless  it  be  otherwise  agreed  upon.  (1 )  < 

A  service,  on  account  of  which  a  person  may  not  do  whatever 
he  pleases  out  of  regard  for  another,  consists  of  impediments  of 
building  higher,  of  free  light,  free  prospect,  right  of  opening 
windows,  prohibition  of  sight,  and  the  like.  < 

§  12.  Impediment  of  [building  higher  is  that  right,  by  which  The  Right  of 
one  neighbour  may  prohibit  andther  from  raising  his  building  in  Bu^g^om 
height;  as  otherwise,  according  to  common  right,  he  would  be  being  carried 
at  liberty  to  raise  the  same  as  high  as  he  pleases,  even  to  the 
hindrance  of  another.  (2) 

J  IS.  Which,  in  some  respect,  agrees  with  the  right  of  having  of  the  Service 
a  free  light,  and  includes  the  service,  that  the  light  may  not  be  **  Light# 
impeded  by  any  higher  building,  by  virtue  of  which  it  ought; to 
remain  so  far  from  such  lights  that  the  same  cannot  be  shaded  by 
any  building  or  trees.  (3)  ' 

§  14.  But  the  right  of  having  free  sight  extends  still  farther;  Of  free  Sight  or 
for  it  not  only  includes  the  light  of  heaven,  above,  but  a  free  and     "^P*"" 
unprevented  prospect  over  the  earth  in  a  straight  line-,  by  virtue 
of  which  any  one  ought  to  leave  the  prospect  the  same  as  it  was 
at  the  time  of  the  institution  of  the  said  service.  (4) 

§  15.  Window-right  is  the  riffht  of  having  a  window  suspended,  of  the  Right  of 

•  6      v    .       6      .  u-  i       i        •     l    J        a.     h^ing Windows. 

or  going  up,  ovpr  another s  premises ;  which  also  includes  the 
right  of  free  light,  but  which  also  no  one  need  otherwise 
allow.  (5) 

§  16.  But  no  one  can  be  prohibited  from  having  standing  light*  Every  one  may 
in  his.  own  wall,  through  which  he  can  see  into  the  premises  of  L^htinhisow* 
another  (6),  excepting  only  that  one  may  build  and  surrtfuhd  it ;  WaU- 
concerning  which  there  are  special  statutes  in  some  cities.  (7)' 

§  17.  To  the  preceding  case  there  is  an  exception*  when  a  Prohibition  of 
person  has  a  right  to  prohibit  the  sight;  which  is  a  service  s*ht»w  au 
whereby  any  one  is  prohibited  from  seeing  out  of  his  premises 
over  the  premises  of  another.  (8) 

§  18.  With  respect  to  which  it  is  to  be  observed  as  a  general  a  Service,  sub. 
rule,  that  such  a  service  as  would  prohibit  or  hinder  any  thing  ^jcanncAe 


own 


(i)  L.  j.  Ff.  tie  cloac.    1.8.  Cod.  de    |        (4)  L.  15.  et.  seq.   de  Servit.  urban. 

praed. 


.      \i)  L..  i.  ti.  de  cloac.    1.8.  Cod.  de    I 

•  Servit.  1.  4.  §  ult.  &  seq.  Ff  de  dam.  inf. 

Vide  Christin.  ad  Leg.    Mechl.  tit.    14. 

irt.  11,  23.      Cost.     Antwerp,    tit.  62. 

an*  5$,  59.    Csepoll.  de  Servit.  urban. 

.  prcdior.  c.  6a. 

(»)  $  1.  limit,  de  Servit.  1. 1 .  Ff.  de 
Smit.  urban.  1. 8,  9.  Cod.  de  Servit. 

(3)  f  1.  Inst,  de  Servit.  I.4.  1.  15.  de 
Serrit.  urban,  praed.  Csepoll.  de  Servit. 
wton,  praed.  c.35.  c.36.  n.  a,  7. 


(5)  Art.  1.  ult.  Jul:.   Ff.   da  Servit. 
uiban.  praed. 

(6)  Arg.  1.  8.    Cod.  de  Servit.  &  aqua. 
Crpoll.  de  Servit.  urban,  piaed.  c.62.  n.i,  2. 

(7)  See  rhe  Statute*  of  the   City  of  . 
Ley  Jen,  an.  106. 

(8)  L.  8.  Cod.  de  Servit.    Csepoll.  da 
servit ut.  urbanor.  prsed.  c.  62* 
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*d  t.y  to  any  person  In  or  upon  hit  premises,  and  which  exists  like  ■ 
ib  men  prohibition,  cannot  be  acquired  through  mere  sufferance,  nor  pre- 
JUD-  soription  of  mere  possession,  if  no  public  prohibition  precedes 
It  (1) ;  and  so  it  was  understood  by  the  high  court  of  Holland, 
that  prescription  never  runs  against  the  right,  that  one's  light 
should  not  be  surrounded  or  prevented  without  preceding  pro- 
hibition and  further  permission  following  thereupon.  (9) 


CHAP.  XXL 


QfRural 

[Grot.  2. 
\  1.  Nature  and  different  Kindt 
of  Rural  Services. 
2.  Of  a  Foot-path. 
9.  Of  a  Riding-path. 
A.  Of  a  Driving-path. 
&.  Of  a  Road. 

6.  How  to  be  need. 

7.  Highway  and  Waters,  by 

whom  to  be  used. 

8.  What  ought  to  be  the.  Courte 

of  a  necessary  Road. 

9.  Of  Roadi  by  Sufferance  ; 

and  in  what  respects  they 
art  to  be  distinguishM 
from  Highways. 

10.  A  Right  of  Egress  and  Re- 

gress ta  common  Water 
nay  not  be  abandoned  for 
a  simitar- Right  of  Way 
out  of  the  Highway,  which 
would  be  nearer. 

11.  What  Breadth   ought  to  be 

hftfof*  Path  or  Road. 


35.] 

12.  Of  the  Right  of  Way  whet 

Land  is  divided. 

13.  Of  a  Passage  for  Water. 

14.  Of   the    Right   of  gwist 

Water  to  one's  Cattle  mar 
the   Ground    of  another 

15.  Of  a  Watercourse. 
IS.  Of  a  Water-leading. 

17.  Of  the  Right  to  a  Patsttt 

by  Water. 
IS.  How  and  by  whom  itnto 

be  maintained. 

19.  Of  Rural   Service  that  is 

subject  to  Prohibition. 

20.  How  for  the  planting  if 

high  Trees  is  prohibited. 

21.  No  Fences  to  be  made  be- 

tween Gardens  higher  than 
Six  or  Seven  Feet. 

22.  No  Filth  to  be  i 

into  running  Water. 


iicdifif.  §1.  RURAL    services   are,    properly  speaking,    whatever 
£^£*  belongs  to  rural  estates,'  and  consist  in  doing  something 

upon  or  over  the  ground  of  another,  or  in  suffering  it  to  be 
done,  or  in  not  doing  it,  in  his  own  ground.  (3) 

(l)  Per.  Glow.  4.  DD.  ad  V.  qui  lumi-  I  Capoll.  it  Stmt.  ulbM  pud.  c  so-  »-  '■ 

nibut  1 1.  Ff.  it  Servian,  tirbun.  pxd.  ec  {  Conn.  &  Advji.  vol L  deck.  loj-Gmiis, 

1. 1.  Cod.  da  Sunt.  St  iq.  I  Inlsyd.  lih.  ».  c.  34- 

(1)  V1dsNMtUd.Supr.Cnr.dedi.98.  I        (3)  1. I.  Ef.  dt  SsiKi  rustic  pred.    . 
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The  right&or  services  of  rural  estates  are  these;  via.  albotr 
path,  a  riding-path*  a  driving-path,  a  road,  a  passage  for  water, 
a  passage  by  water,  and  the  like.  (I) 

§  2.  A,ibot-path  is  the  right  of  passing  and  repassing  on  foot  O/a  Foot-path, 
over  another  man's  land  or  ground  (2) 

§  5.  A  riding-path  k  the  right  of  riding  on  horseback,  or  Of  »Ridbg- 
in  a  coach  with  horses  or  other  beasts,  over  another  man's 
ground*  (3) 

§  4.  A  driving-path  is  the  right  of  driving  cattle  ever  the  Of  a  Driving. 
ground  of  another,  which  is  also  used  as  a  footpath  and  a  riding- 
path.  (4) 

§  6.  A  road  is  the  right  of  going  over  another  man's  ground  Of  ARoad. 
to  ride,  hunt,  or  drive  thereon ;  which  is  also  used  as  a  foot- 
path, as  a  riding-patht  and  as  a  road  to  drive  upon.  (5) 

§6.  All  these  services  have  this  in  common,  that  whosoever  How  tot*  wed. 
is  entitled  to  make  use  of  them,  is  bound  to  dp  it  in  a  proper 
Banner,  and  without  the  least  injury  to  the  ground  subject 
thereto ;  so  that,  although  the  whole  country  and  every  smalleat 
part  thereof  is  liable  to  such  services,  and  he  who  has  such  right 
would  evidently  be  at  liberty  to  use  his  right  upon  every  part  of 
the  said  land,  yet,  to  prevent  the  proprietor  of  the  land  subject 
thereto  from  being  constantly  vexed,  the  service  is  usually  used 
on  the  nearest  low  spot,  and  with  the  least  prejudice  to  die  one 
or  other  aide  of  the  land ;  and  care  is  to  be  taken  that  cattle  be 
tied  by  the  neck,  and  led  and  driven  on,  without  allowing  them 
to  graze  on  the  land;  and  where  any  one  has  once  taken  his 
place,  he  cannot  afterwards  alter  the  same,  (for  that  can  only  be 
done  by  him  who  is  subject  to  the  service),  without  inconvenience 
or  hindrance  of  him  to  whom  the  service  belongs  (6).    A  similar 
enactment  was  also  made  by  the  people  of  Mechifae{7);  and 
Chiistin  (in  Us  extensive  explanation)  testifies  that  it  is  every 
where  in  ttee. 

§  7.  All  highways  and  waters  may  be  used  by  all  persons  in  Highways  and 
gasral  (S):  for  which  ptfrpoee,  on  every  spot  of  land,  where  ^c^bt 
tbere  is  no  special  road,  dure  ought  to  be  allowed  from  the  wed. 
<*e  ever  the  other,  ae  Jar  as  the  said  highway,  an  overpatb  or 
road  on  the  nearest  and  least  prejudicial  low  spot,  according  to 


(1)  Ibid,  ct  pr.  irot.  de  Servit. 
(ft)  Ibid. 

\i)  **•  S>  FT.  de  Scfvit.  rat*  prad« 
U)  1 1.  &  de  Seivh.  iut.  trad. 

is)  m. 

(6)  Arg.  L  9.    FT.  de  S«r?k.   iodic. 
PRd.  L 13.  §  1.  L  3a.  Ff.  de  Sere,  rustic. 


prard.  juncc.  1.*.    Ff.  de  retig.  &  jump. 

fin.  Keuie*  Van  DcMand,  an.  *X3»  *U- 

Bartri.    CsycM.  de  Sertit.    nut.  frad. 

«.  i.  a.  7« 

(7)  Vide  Cott.  Mecfclm, tit.  14-  «rt«  5°- 
(f )  L.  a.  Ff.  de  «m  «t  km.  public. 
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What  ought  to 
be  the  Coune  of 
a  necessary 
Road. 


Of  Roads  by 
Sufferance ;  and 


common  guidance  where  the  land  is  not  uneven,  which  is  de- 
nominated a  necessary  road  for  persons  to  walk  as  well  as  for  wag- 
gons to  drive  upon,  for  the  purpose  of  carrying  home  the  fruits  of 
the  said  land,  or  for  driving  beasts  out  and  in.  (1) 

§  8.  And  the  said  outpath  usually  points  to  the  road  or  water, 
to  which  the  said  land  has  been  farmed  out  to  make  its  path* 
work  (as  with  us  the  keeping  in  repair  of  the  common  roads 
conies  to  the  charge  of  the  nearest  lands);  but  lands  which  do  not 
lead  either  to  roads  or  to  waters,  ought  to  have  their  out-path 
to  the  highways,  sufferance  roads,  or  common  waters,  also  on  the 
nearest  and  least  prejudicial  low  spot.  (2) 

Whoever  is  bound  to  give  such  a  necessary  road  to  another 
person,  is  not  prohibited  from  inclosing  his  land  properly  with 
ditches,  hedges,  or  otherwise  to  inclose  and  to  free  the  same 
from  the  common  access,  allowing  only  the  necessary  road  when 
and  so  often  as  it  is  required.  (3) 

$  9.  Sufferance  or  neighbouring  roads  are  those,  which  are 
inwha^Mctt  8UDJect  to  some  community,  and  are  destined  for  the  common 
tbeyaretobe     use;  which,  because  they  remain  without  being  inclosed,  and 
from  Highways,  i*1  consequence  thereof  suffer  the  egress  and  ingress,  are  deno- 
minated sufferance  roads.     Whence  the  distinction   seems  to 
have  arisen,  that  some  lands  make  no  pathworks  to  common 
roads,  as  for  their  special  service  the  nearest  sufferance  roads 
were  first  made  and  destined ;  whence  some,  on  account  of  their 
general,  use,  were  in  the  course  of  time  taken  by  the  manors  to 
be  kept  in  repair;  and,  therefore,  to  those  and  no  other  lands 
ought  to  be  pointed  out  their  right  and  proper  outpath  to  the 
sufferance  road,  the  outpath  of  other  lands  remaining  upon  and 
•     to   those  roads  where  they  make  their  pathwork,as  is  above 
stated ;  although  by  the  lapse  of  time  their  first  commencement 
and  institution  may  be  lost,  and  their  use  become  for  the  greatest 
part  so  common,   that  almost  all  roads  are  farmed  out,  and  few 
if  any  lands  are  free  from  keeping  the  same  in.  repair. 
A  flight  of  §  10.  And  it  is  also  to  be  observed,  that  where  any  one  can 

^re  s°to  coir.  ^ave  *"s  egress  and  ingress  to  a  common  water,  or  can  have  it 
nun  Water  m.-.y  nearer,   so  that  he  may   with  more  conveniency  proceed  by 


(i)  L.  I.  §.  fin.  Ff.  de  via  publ.  1.  23. 
§  fin.  Ff.  de  Servit.  nistic.  prafd.  ].  81. 
-§  3.  Ff.  de  legat.  1.  Joan.  Papon,  lib.  1. 
arrest.  3.  Costal,  ad  1. 10.  Ff.  de  Servit. 
urban,  praed.  Cost.  Antwerp,  c.  62.  art.  83. 
and  of  Mechlin,  tit.  14.  art.  51.  Grot  his, 
Inltyd.  lib.  a.  c.  35.  vera,  Een  Nood-weg. 
Statutes  of  the  Lords,  the  Sup erintendanta 
of  Rynland  (Kcuren  van  het  Heimraat*. 


chap  van  Rynland)  art.  145.;  of  DelHand, 
art.  a  12.  &  seq. ;  and  of*  Schiebxx), 
art.  146. 

(2)  Vide  the  aforesaid  Statutes  of  Ryn- 
land, art.  145.;  of  DeHLuad,  art.  a  12  ■;  and 
of  Schieland,  art.  146. 

(3)  Zypse.  Notit.  Jur.  Belg.  tic  deviis 
publici*,  in  princ. 
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water,  to  his  land,  he.  ought  to;  be  satisfied,  without  being  at  not  be  abandoned 
liberty  to  desire  a  similar  outpath  to  the.  highway  by  land.  (1)       Right  of  Way 
§  11.  The  breadth  of  a  road  is  in  law  limited;  in  a  straight  out  rf  ^eHigh- 

"        way   vvuch 

line,  to  eight,  and  at  the  turning,   to  sixteen  feet  (2).     Of  the  would  be 
other  service  no  breadth  is  limited ;  if  not  mentioned  in  the  ?""r'      , . 

.-in  i.  s   \  ji         n  .i  Wnat  Breadth 

agreement,  it  is  left  at  discretion  (3) ;  and   therefore,  with  us,  ought  to  be  left 
a  footpath  is  usually  taken  at  the  breadth  of  three  or  four  feet ;  £0^Palh  or 
a  road  or  driving  road,  at  the  breadth  of  eight ;  or,  if  the  same 
be  used. by.  more  persons,  generally,  for  the  purpose  of  allowing 
two  coaches  to  pass  by  each  other,    at  the  breadth  of  fourteen 
feet:  at  least  it  is  limited  at  twelve  feet 

§  12.  If  a  piece  of  land  be  divided  into  two  or  more  parts,  the  Of  the  Right  of 
hind  part  ought  to  have  its  outpath  over  the  front  piece,  al-  u  a^idedT 
though  no  mention  was  made  thereof;  because  the  separation  of 
the  land  can  force  no  service  upon  the  neighbours,  unless  it  was 
so  situated,  that  a  person  could  go  from  the  front  piece  by  land, 
and  out  of  the  hind  piece  by  water;  in  which  case,  the  piece 
sold  ought  to  be  satisfied  with  an  egress  by  water  (4),  according 
to  what  has  already  been  stated ;  anil  so,  if  any  one  had  sold  the 
front  piece,  and  kept  the  kind  piece.  (5) 

In  like  manner,  a  piece  of  land, .  having  a  service  of  an  out- 
path or  put-way  upon  or  over  another  piece  of  land,  may  be 
divided  .into  so  many  parts  as  one  wishes,  and  each  spot  obtains 
the  same  right  to  an  outpath  and  way  from  the  hind  over  the 
front  spot,  and  so  forth..  (6) 

$13.  A  water  passage  {water  gang)  is  the  right  of  fetching  Of  a  Passage  far 
water  over  the  ground  of  another,  out  of  a  common  reservoir  of 
water,  or  from  the  well  of  another  person,  which  also  includes 
a  right  of  way  (7).  This  may  also  be  denominated  a  house- 
service,  for  wells  are  often  in  common  use  between  several  per- 
sons ;  and  with  us,  on  account  of  the  injury  that  may  be  done  to 
the  premises  of  another,  as  well  as  the  trouble  of  fetching  water, 
they  are  mostly  vaulted,  and  the  water  is  drawn  by  every  one 
through  leaden  pipes  to  his  ground,  and  the  wells  standing  be- 
tween several  premises  are  surrounded  with  planks ;  and  to  each 


Water. 


*  (i)  Vide  Statutes  of  the  Lords  the 
Superuitendants  of  Dikes  of  Rynland,  ut 
supra, art. 1 45. ;  and  of  Schi eland,  art.  146. 

(2)  L.  8.  Ff.  de  Servit.  Rustic,  prstd. 

(3)  L.  13.  §.  2.  Ff.  eod.  1. 6.  in  fin.  Ff. 
qnemadraod.  aerv.  amitt- 

(4)  Arg.  1.  23.  in  fin.  Ff.  de  servit. 
nude.  praed.  junct.  1. 66.  Ff.  de  contr. 
•apt. 


,(5)  Arg.  I.23.  in  fin.  Ff.  de  servit.  rwt. 
praed.  junct.  1.  12.  Ff.  commun.  predion 

(6)  per.  d.  I.  23.  J  3.  Ff.  eod.  Vide 
Birtol.  CstpoU.  de  servit.  rusticor.  pned. 
c  1.  n.  12.  &  c.  3.  n.  7. 

(7)  L.  1.  §  x.  Ff.de  Servit.  prrd.  rust, 
junct.  1. 3.  5  3.  Ff.  de  Servit.  prad.  rust* 
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Of  Rural  Service. 


[Book  II. 


Of  the  Right  of 
giving  Wirer  to 
one's  Cattle  over 
the  Ground  of 
mother  Person. 

Of  i  Water- 
course. 


Of  a  Water- 

leading. 


Of  the  Right  to 
a  Passage  by 
Witer. 


How  and  by 
whom  it  it  to  be 
maintained. 


Of  Rural  Ser- 
vice, that  ii  tub* 
ject  to  Prohi- 
bition. 


$20. 

How  far  the 
planting  of  high 
Trees  is  to  be 
prohibited* 


well  is  left  a  bole  through  which  the  water  may  be  drawn, 
out  any  farther  or  other  access  to  the  ptemiietr  of  each  other. 

§  14*  Next  in  order  oomee  the  right  of  giving  water  to  one's 
cattle  over  the  ground  of  another,  or  of  leading  them  through 
the  same  for  the  purpose  of  watering  then,  which  includes  both 
a  footway  and  a  road  or  driving  path.  (1) 

§  15.  The  right  to  a  watercourse  is  the  right  of  discharging 
water  beyond  its  own  course,  and  of  causing  the  same  to  run 
over  the  ground  of  another;  for,  according  to  the  common 
right,  every  one  may  stop  or  return  the  outside  water  aa  he 
pleases.  (2) 

,$  16.  The  leading  of  water  (water-leyding)  is  the  right  of 
leading  or  conducting  the  common  water  throng^  the  water  of 
another  person  or  through  Us  own.  (S) 

$  17.  A  passage  by  water  is  the  right  of  proceeding  through 
the  water  of  another,  which  is  commonly  taken  at  the  breadth 
of  twelve  feet,  and  of  such  a  depth,  that  a  loaded  Rhenish 
ship  can  float  through;  whereas,  otherwise,  common  ditches 
need  not  be  broader  than  sewn  feet,  and  of  a  reasonable  depth, 
to  prevent  cattle  from  running  into  the  lands  of  other  parsons  (4). 
In  Schieland,  the  breadth  required  is  six  feet  (5) 

§  18.  If,  in  process  of  time,  the  passage  by  water  becomes 
narrower  or  shallow,  it  is  customary  to  have  the  same  deepened 
at  the  general  expence  of  those  who  are  to  pass  through  the 
same  (6) ;  and,  on  that  account,  those  who  owe  the  service  of 
passage  by  water,  ought  to  allow  the  mud  dug  on  each  side  [to 
be  thrown]  upon  the  border  of  his  land.  (7) 

§  19.  Rural  service  consisting  of  prohibition,  whereby  ano- 
ther is  prohibited  from  doing  something  upon  his  hmd  which  he 
otherwise  would  be  at  liberty  to  do,  is  the  planting  his  land  with 
high  trees,  or  allowing  the  same  to  grow  higher  than  six  or 
eight  feet;  for,  according  to  common  right,  every  one  may  plant 
his  land  with  such  high  trees  as  he  dunks  proper  (8),  provided 
they  do  not  hang  over  his  neighbors  ground,  who  in  such  case 
may  cut  off  the  over-hanging  boughs  (9).    The  statute  of  seps> 


a 


;il  Ibid. 

[a)  L.  i.  |.  ix,  x*.  Ff.  ,de  aqua  a  eq. 
pluv.  arc.  See  also  Grottos,  lnleyd.  Ub/2* 
c.  35'  vers,  weterloejng. 

(3)  L.  t.  1.  *.  $  a.  Ff.de  Servit, 
Rustic. 

(4)  Vide  Statutes  of  Rhineland,  ert. 
147  i  **  IMSsnu,  art.  03. 

(5)  See  the  Statutes  of  that  place, 
art.  157. 


(6)  Arg>  1. 1.  Ff.de  deads. 

(7)  Arg.  1. 15.  in  fin.  Ff.  de  Servit  L  x. 
J  uk.  Ff.  de  aqoa&aqu*pnir.&l.  1*  §  i. 
Ff  .  tod. 

(8)  Arg.  19.  Ff.de  Servit.  urban, 
pned. 

(9)  Vide  Cost.  Antwerp,  tH,  fa.  ait. 
uk. ;  MechHrj,  tic.  14.  an.  ult. 


Ch.«l.] 
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nation  of  piomises  of  Rotterdam  (Kjtnmn  van  Erfoeheyding  tot 
Rotterdam,  art.  101)  |  of  Khineland  (l)t  and  Delfland  (2),  di- 
rect, that  trees  should  not  be  planted  nearer  than -fifty  rock 
from  any  wind-water  mill*  j  which  distance  in  Schieland  ($)  is 
limited  to  one  hundred  rede*  Further,  no  trees  may  be  planted 
then  to  the  south  aide  of  the  dikes  of  clay-loads  (Kley-wegen), 
sad  they  ought  to  be  lopped  on  the  north  side  (*).  In  DclC- 
land(5)  also,  no  person  may  plant  trees  or  young  trees  in  the 
inside  of  watercourses  where  there  is  a  towing-path  for  boats. 

$21.  There  is  likewise  a  common  service  among  gardeners,  Nofeooesto 
by  which  they  are  prevented  from  separating  the  gardens  with  GanieM  highcP 
foots  higher  or  lower  than  six  or  seven  feet  from  the  ground;  than  s«  ©r 
not  lower  for  the  sake  of  liberty,  and  not  higher  on  account  of 
shad*  of  the  sun* 

§38.  And,  moreover,  no  privies  or  gutters  may  be  placed  NoF.ithtob 
in  or  over  running  waters,  by  which  any  filth  may  be  discharged  *^*w^. 
ia  the  same :  neither  may  any  one  throw  dead  bodies  or  carrion 
into  navigable  or  other  oominon  waters,  or  allow  the  same  to 
remain  there;  but  they  ought  to  be  buried*  (€) 


CHAP.  XXII. 

In  mini  Manner  m  Ssrtoke  it  lost. 

[Grot.  2.  37.] 


S  1.  Horn    a    Soviet    is    lost, 
I.  through  Confusion, 

2.  II.  Through  Cession. 

3.  III.  Through  Sufferance  to 

the  contrary. 


|  4.  IV.  Through  Disuse. 

5.  V.  Tlirough    Cessation    of 

the  Institutor*s  Right. 

6.  VI.  Through  Destruction  of 

the  Cause. 


§  !•  A^  *  twice  ia  acquired  through  various  moans*  so  k  is  How  t  torn 
in  like  manner  lost  by  various  ways;  viz.  *loiU 

I.  Through  confusion  qf  the  property,  and  its  devolving  upon  i.  Through 
the  person  by  whom  the  service  is  to  be  performed  or  suffered,  Coofuwm. 
or  upon  a  person  who  cannot  do  with  his  property  what  he 


(i)  Kttmo  vnbs  HetmiaaAdiapnn 
Runum|t  jh#  150, 

(§)  &utt  fan  Defend,  art.  ao6. 

(3)  Keuxen  van  Schiebnd,  16*. 

(4)  Keuren  van  Rynland,  an.  1 3*,  133 ; 


van  Delfland,  8x1.155.$  »■»  tchtAnd, 

art.  133. 
(j)  Kemn  Tan  Dettand,  an.  a  iff* 
(6)  Keuren  van  Ryatad,  8(1.144,156.1 

Delfland,  ait.  136.;  Schieland,  art.  155* 
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In  what  Manner  a  Service  is  lost     [Book  IL 


U.  Through 
C  onion. 

III.  Through 
Sufferance  to 
the  contrary. 


IV.  Through 
Dilute. 


V.  Through 
Cessation  of  the 
lnstitutor's 

Right.    • 


otherwise  would  be  at  liberty  to  do  (1) ;  for  no  one  can  be  said 
to  be  subject  to  any  service  to  himself,  or  to  his  own  property, 
as  we  have  already  shown  (2).  If,  however,  any  person  become 
proprietor  of  two  separate  houses,  one  of  which  is  subject  to 
some  service  to  the  other,  such  service  ceases  as  long  as  that 
person  remains  the  proprietor  thereof;  but  if  such  houses  be 
afterwards  again  sold  separately,  each  house  again  acquires  its 
former  service,  whether  advantageous  or  prejudicial  (3),  as  we 
have  more  fully  shown  in  a  preceding  part  of  this  work  (4). 

§  2.  II.  A  service  is  lost  through  cession  and  renunciation,  by 
the  person  to  whom  it  belongs.  (5)  • 

§  S.  III.  Through  sufferance  of  whatever  militates  against  the 
service ;  as  for  instance,  when  any  one  tolerates  his  neighbour's 
building  upon  the  ground  over  a  path;  or  when  he  builds 
against  the  light  or  prospect  which  he  was  bound  to  leave  him 
free  and  clear  (6).  For  if  any  one  be  negligent  in  prohibiting 
the  work  which  his  neighbour  is  carrying  on  with  his  knowledge, 
•  where  he  can  arid  may  impede  it,  he  is  understood  to  tolerate 
it,  and  he  can  merely  demand  indemnification ;  and  when  the 
work  is  finished,  he  cannot  cause  it  to  be  demolished.  (7) 

§  4.  IV.  Next  in  order  follows  disuse,  through  neglect  of  a 
third  part  of  one  hundred  years  (8),  whether  such  service  was 
not  used  at  all,  or  whether  the  person  entitled  thereto  had  made 
use  of  a  similar  service  instead  thereof:  as  for  instance,  if  I  had 
taken  my  path,  which  I  had  over  my  neighbour's  land,  over  Jthe 
land  of  another  in  the  vicinity  (9).  In  what  manner  such  pre- 
scription occurs,  and  how  it  is  to  be  used,  we  have  treated  more 
fully  in  the  preceding  eighth  chapter ;  with  regard  to  which  it 
is  to  be  remarked,  that  it  applies  to  such  services  as  are  in 
certain  and  constant  use,  but  not  to  those  Which  may  be  either 
used  or  not  (10) ;  according  to  the  same  exceptions  as  are  stated 
in  the  preceding  chapter,  §  12. 

§  5.  V.  A  service  is  lost  through  cessation  of  the  right  of  the 
person  who  had  allowed  such  service,  either  upon  or  over  some- 


<c. 


(i)  L.  I.  Ff.  quemadmodum  Servit. 
amitt. 

(l)  Per.  1.  26.  Ff.  de  Servit.  urban, 
prsed.  &  1.  xo.    Ff.  Commun.  praed. 

(3)  Per.  1. 9.  Ff.  Commun.  prasdior. 
I.18.  Ff.  de  Servit.  1.2.  $19.  Ff.de 
hcred.  vend. 

(4)  See  cb.  xiz.  §  6-  p.  191.  supra. 

(5)  L.  6.  Ff.  de  Servit.  $  40.  Instit. 
de  rer.  divia.   1.  $$.  Ff.de  reg.  jur. 


(6)   L.  8.     Ff.    quemadmod.    Servit. 

smitt- 
en) Arg.    1.  28.  Ff.  Cotnmun.  drrid. 

1. 13 .  Ff.  de  damno  infect. 

(8)  L.  7.  Cod.  de  Prescript.  30  annor. 
L  13. 1. 14.  Cod.  de  Servit. 

(9)  L.  17.  Ff.  eod. 

(10)  Arg.  1. 14.  Ff.  de  Servit.  1. 2.  Ff. 
de  via  public*. 
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thing  to  which  he  had  a  right  only  during  his  life-time,  or  for 
a  certain  time,  or  upon  certain  condition  (1) ;  for  no  one  can 
give  another  a  greater  right  than  he  himself  possesses.  (2) 

§  6.  VI.  And  lastly,  a  service  is  lost  through  destruction  of  Svjk?1*!* 
the  matter  whence  it  arises  (3),  so  that  the  whole  matter  goes  to  the  Cmnt.  ' 
nothing,  and  cannot  again  be  recovered :  for  example,  if  a  house 
fall  down,  or  be  destroyed,  which  had  a  right  to  discharge  its 
water  upon  my  ground;  and  if  at  the  same  place  a  new  house 
be  erected,  it  is  understood  that  such  new-built  house  will  have 
the  same  right  of  service,  on  account  of  the  ground  which  re- 
mained there,  and  also  belonged  to  the  house,  and  which 
remained  the  same,  although  the  house  was  altered  (4?) ;  so  if  a 
piece  of  land  over  which  I  had  a  right  of  way,  be  overflowed 
with  t  water,  and  again  become  dry,  within  a  third  part  of  one 
hundred  years,  or  if  a  well,  out  of  which  I  had  the  liberty  of 
drawing  water,  become  dry,  and  afterwards  again  produces  water, 
I  should  reserve  the  same  right,  and  make  use  of  it  again.  (5) 


(i)  Arg.  1. 31.  Ff.de  pignorib.  junct. 
Ln.  §  i.  Ff.  qnemedmed.  Servit.  amitt. 

(2)  I~  1  aaFf.deng.jur.  junct.  L 105. 
Ff.  de  cendh.  &  demoostrtt. 

(3)  L.  14.  §  1.  Ff.  qvemtdmod.  ecrv. 
amitt.  §.  3.  Ingot,  de  Servit. 


(4)  L.  00.  %  2.  Ff.  de  Servit.  urban, 
pried. 

(5)  L.  14.  Ff.  quemadmod.  tenr.  tmitt. 
junct.  I.35.  Ff.  de  Serv.  rust.prad.l.23. 
1.  24.  Ff.  queroedrood.  usufr.  amitt. 


»  » 


COMMENTARIES 


flaY  THE 


DUTCH-ROMAN  LAW. 


BOOK  II L 


CHAP.  I. 

Qf  the  Bight  to  t»  Estate,  and  qf  Inheritance. 

(On*.  1. 14.] 


t.  A*  BttaU  ijhei. 
2.  Of  the  Right  to  or  EtUtie, 
and  horn  it  i$  acquired  bf 


S.  IThetker  emd  hem  far  «* 
Heir  i$  obliged  far  and  o» 
behalf  of  the  deceased. 

4. 


§  1.  JJAVING  treated  thus  far  of  simple  things  and  the  pos-  An  Estate 

session  thereof  we  now  come  to  treat  of  compound  dcfined- 
things,  or  those  including  many ;  viz.  of  the  right  to  an  estate, 
and  in  what  manner  it  is  to  be  held. 

An  estate  includes  whatsoever  a  deceased  person  leaved 
behind  him,  and  died  possessed  of;  namely,  house,  garden, 
(jiattplfl,  debts,  and  actions.  (1) 

§2.  A  right  to  an  estate  is  acquired  through  inheritance,  of  the  Right  to 
which  is  the  acquisition  of  another's  estate  (2),  by  which  a  per-  JmfitiiM^ 
son  obtains  not  only  the  real  possession  of  the  property  in  ex-  quired  by  in- 
istence,  but  likewise  actions,  that  is,  all  right  and  claim  which  b*muiG** 
the  deceased  had  upon  and  against  another;  and  in  which  the 
heir  binds  himself  to  pay  the  debts  of  the  deceased,  and  to  satisfy  $  $M 

im  (3).  From  these  obligations  of  the  deceased,  Whether  and 

how  tar  an  Heir 


all  claims 


8 


:i)  L.119.  Ff.de  vert,  agnif. 
[*)  JL.  S4-  W.  de  verb,  afenif.  1. 6».  Pf. 
tfeg«  Jvr* 
0)  €.  i.  L  3.  FT.  do  honor,  poetes* 


1. 8. 1.  37*  Ff.  de  aig.  hered.  L  ult.  Ood. 
de  hered*  act*  §•  i.  Instit*  "de  perpet*  ft 
Temp.  Act.  1.  unic.  Cod.  ut  action*  ab 
hierrd.  ft  contra  haered. 
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Of  the  Bight  to  an  Estate,  <$c.     [Book  III. 


Deceased. 


is  obliged  for  and  to  which  the  heir  is  liable,  crimes  only  are  excluded,  on  account 
011  e  of  which  the  deceased  was  liable  to  corporal  punisnment,  which 

ceases  with  the  death,  and  do  not  go  over  to  the  heir  (1).  For 
other  offences,  on  account  of  which  any  fine  is  only  levied,  or 
indemnification  for  damages  is  made ;  the  heir  of  the  deceased 
is  likewise  liable,  so  far  as  goods  will  go  or  come  into  the  hands 
of  the  heir  (2).  But  with  respect  to  the  indemnification  of 
damages  sustained  and  occasioned,  they  are  bound  to  make 
complete  satisfaction.  (S) 

§  4.  The  manner  in  which  an  inheritance  is  acquired,  is  two- 
fold ;  viz.  by  last  will,  or  by  the  law  of  succession  (4)*;  of  which 
inheritance  by  last  will  is  first  in  order ;  because  the  law  cannot 
appropriate  to  itself  the  division  of  any  person's  property, 
except  where  the  deceased  would  not  himself  make  a  division 
of  his  estate.  (5) 


An  Inheritance, 
how  acquired. 


{l)  L.  i.  in  pr.  &  $  a.  Ff.  de  privat. 
debet.  26.  Ff.  de  patois. 

(a)  Arg.  d.  1.  z.  in  pr.  &  §  a  Ff.  de  pri- 
vate delict.  1.  a6.  Ff.de  poenis.  Et  §  i. 
Instit.  de  perpet.  &  temp.  act. 

(3)  See  Groeneweg.  de  legib.  abrogat. 
id  tit.  Cod.  Ex  delict,  defunct,  ill  quan- 


tum heredea  teneantur.    Christm.  vol.  Hi. 
decis.$aa. 

(4)  f,  ult  Instit.  per  quae  personal. 

(5)  L.  39.  Ff.  de  acq.  vel  amitt.  hered  % 
Lao.  }  1.  Ff.  de  pact,  dotal.  1.  41.  Cod. 
Mandati:  For  an  explanation  of  last  wills, 
tee  ISande,  Ub.  4.  tit.  5.  dec.  8. 
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CHAP.  II. 


Of  Last  Wills,  and 
{Grotius,  2.  17.  Van  Lenwen, 

ft    1.  A  last  Will  defined. 

1+  Of  the  different  Sort*  of 
Last  mils  and  Testa- 
ments and  Codicils ;  and 
in  what  respects  they  differ 
from  each  other;  and  of 
the  Effect  of  the  Codicilar 
Clause. 

3.  Wills  are  either  nuncupative 
or  written. 

•4.  Whether  and  how  far  a  last 
Witt  can  he  valid  among 
usj  without  being  reduced 
into  Writing. 

5.  Nature  of  written  or  closed 

Wills. 

6.  Last  WUls,  whether  nuncu- 

pative or  written,  how 
made  and  confirmed. 

7-  Before  Notary  and  Wit- 
nesses when  introduced. 

8.  A  Will  is  invalidated  by  a 
Witness,  who  at  the  Time 
of  its  Execution  was  con" 
ddered  to  be  Fourteen 
Years  of  Age,  being  after- 
wards found  to  be  under 
that  Age. 


homo  they  existl. 

Censors  Forensis,  3.  2.]  _ 

9.  A  bUnd  Person's  Witt,  how 
to  be  made. 

10.  Whether  the  Witnesses  to  a 

Witt  ought  to  be  apprised 
of  its  Contents. 

11.  Whether  a  Witt,  executed 

according  to  the  Solemnity 
required  in  one  Plate  ,can 
take  effect  at  another 
Place,  where  other  armors 
Solemnities  are  required. 

12.  Of  privileged  Wills. 

13.  A  Will  of  a  Father  amongst 

his  Children* 

14.  Of  the  Witt  of  a  Military 

Person  when  on  actual 
Service. 

15.  Of  a  Witt  made  during  the 

Plague,  or  for  the  benefit 
of  the  Poor. 

16.  When  Wills  begin  to  take 

effect. 

17.  Of  the  Effect  of  the  Dero- 

gatory Clause, 

18.  Witts  how  to  be  altered  and 

rendered  void. 


$.  1.    A  LAST  will  is  a  declaration  of  what  any  one  wishes  to 
be  done  with  his  property  after  his  death  (1),  and  like- 
wise of  another's  property  if  he  consents  thereto ;   and  having 
given  his  consent  for  that  purpose,  cannot  retract  it  (2) 

§  2.  There  are  testaments  and  codicils,  which  bear  so  great  a 
resemblance  to  each  other,  according  to  our  customs,  so  far  as 
relates  to  their  external  necessity,  that  they  can  scarcely  be  sepa- 
rated (S) ;  with  this  exception  however,  that  in  codicils,  no  full 


A  list  Will 
defined. 


Of  the  different 
Sorts  of  last 
Wills  andTesw- 
ments,  and 
CodicUs ;  and  in 
what  respects 
they  differ  from 


ft)  L.  z.  Ff.qui  testam.  fac.  pass. 

(»}  Stockman,  decis.  oo. 

(j)  Concerning  Codicils,  see  Grotius, 


Inleyd.  lib.  a.  c.  45.  verse  By  Ons.  Vinn. 
ad  §  ult.  Inst,  de  Codicill.  Coren.  obs.  y . 
post  num.  3$.  Major  tsmen. 
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1  inheritance  con  be  bequeathed;  nor  having  been  bequeathed,  can 
the  legatee  be  deprived  of  it  (I);  but  a  codicil  can  onlyservefor 
mere  bequests  and  legacies  (2);  although,  among  us,  the  writings 
in  which  mere  legacies  are  left  without  the  right  of  inheritance, 
are  likewise  denominated  last  wills  (3).  So,  that  the  chief  use 
of  codicils  is  this;  viz.  that  in  them,  besides  and  together  with 
a  last  will,  something  can  be  bespoken  or  altered  independently 
of  the  will,  or  be  disposed  of  in  u  manner  different  from  ttut 
which  had  been  enjoined  in  the  said  will,  when  it  does  not  con- 
sist in  full  inheritance,  or  in  deprivation  of  full  inheritance; 
because  two  last  wills  cannot  exist  at  one  and  the  tame 
time,  but  that  which  was  last  executed  will  annul  the  former, 
as  will  be  shown  in  a  following  page ;  unless  the  same 
be  supported  by  the  codicilar  clause  customary  amongst  us, 
wherever  no  express  alteration  has  been  made  by  the  latest 
will(4).  in  all  last  wills  the  codicilar  clause  is  usually  added; 
namely,  that  the  paper  writing  executed  may  exist  either  m  * 
last  will  and  testament,  or  as  a  codicil,  in  such  manner  as  it 
may  best  have  effect ;  which  clause  is  of  such  force,  that  if  bj 
virtue  of  the  same  will  no  one  becomes  or  remains  heir,  or  whe- 
ther the  nominated  heir  dies  before  the  testator,  or  the  inheri- 
tance for  other  reasons  falls  away,  the  inheritance  bequeathed 
will  devolve  on  that  account  upon  the  nearest  relations  entitled 
to  that  inheritance  abintestate,  as  if  no  inheritance  whatever 
had  been  bequeathed ;  yet  the  legacies  and  mere  bequests  con- 
tained in  the  said  will,  and  whatever  has  been  desired  therein, 
remain  in  full  force,  and  by  the  heir  ab  intesiato  ought  to  be 
paid  and  satisfied,  which  otherwise  would  likewise  tall  away.  (5) 
§-3.  Last  wills  are  either  nuncupative  or  written.  A  nun- 
cupative will  is,  when  the  testator  declares  his  will  by  word  of 
mouth.  This  kind  of  wills,  which  is  most  in  use  among  us  (6), 
is  made  in  the  following  manner :  the  notary  having  received 
the  will  and  intention  out  of  the  mouth  of  the  testator,  for  the 
sake  of  memory,  commits  the  same  to  writing,  and  reads  it  to 
the  testator  and  witnesses ;  and  afterwards  enquires  of  the  testa- 


(!)  5  ■>.  \xm\x,  de  Ccdid!l.  I.e.  Cud. 
tit  jure  (.urikillor. 

(a)  Gmius  ut  wpn. 

(3)  8m  Gudelin..d«  Jur.NoCi-.lih.j. 
e.J.  in  [*.  Chimin.  vbCi.dccu.  247.11. 8. 
It  iJecis.  30;.  n.  1 7.  Vinn.  in  £  ult.  iulil. 
dc  hertd.  inith.  n.  1. 

(4)  $  1.  ImL  in  tjuib.  mod.  ten.  infirm. 
Arg.  (  3.  In.scir.  quit.,  mud.  ter.  infirm. 


(i)  Per.  1. ill.  Ff.  deref,.  jar.  tu- 
ft 1. 29.  Cod.  de  fidri  commit  Vide  Cm'- 
lib.  2.  abs.114.  n.l.  Jen  1  Sands,  I*.  I- 
til.  4.  drf.-O.  n.4.  C«h.  «ni«H» 
latidse  Reptg.  vol.  1.  con*.  3*.  *  »•'■ 
Groencw.  >d  l.p.  If.  de  tttua.  ""■ 
Vinn.  >d  1 1 .  inn.  de  Codie,  n.  1. 

(6)  N«eod.  Cur.  Holland,  itck.1* 
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tor,  in  the  presence  of  the  witnesses,  whether  he  thoroughly 
comprehended  the  same,  and  whether  it  is  his  desire  and  last 
will.  In  confirmation  of  which, .  it  is  subscribed  by  the  testator, 
the  witnesses,  and  the  notary ;  and  an  entry  of  it  is  made  by  the 
notary  in  his  book,  in  order  that  he  may  give  a  copy  of  it  when 
required. 

§4.  But  though  a  nuncupative  will  be  made  in  this  way  for  whether  and 
the  greater  security,  it  does  not  follow,  that  the  writing  and  the  will  can  be  valid 
subscribing  of  the  testator  and  witnesses  are  an  essential  part  of  *mo"8  m» wJth- 

.    .  .  .  out  being  re- 

a  will ;  for  if  it  accidentally  happen  that  the  testator  is  prevented  duced  into 
from  observing  all  these  formalities  by  the  dangerous  nature  of  Wmm* • 
his  sickness,   or  is  otherwise  hindered  through  necessity  from 
observing  the  same  in  every  point,  and  merely  verbally  declares 
his  will  before  notary  and  witnesses,  it  must  be  considered  as  a 
good  and  valid  will.  (1) 

A  husband  and  wife  may  both  make  their  last  wills  in  one  and 
the  same  paper  writing  (2.) ;  these,  however,  are  considered  as 
two  separate  wills,  which  each  of  them  may  always  alter  sepa- 
rately (8),  and  without  the  knowledge  of  the  other,  as  well  as 
after  the  death  of  cither  of  them  (4) ;  but  with  this  exception 
only,  that  if  they  have  benefitted  each  other  reciprocally,  and 
directed  how  the  goods  of  their  common  estate  shall  go  after  the 
death  of  the  longest  liver,  in  such  case  the  survivor,  having  en- 
joyed the  benefit  or  wishing  to  enjoy  it,  may  make  no  other  last 
will  or  testamentary  disposition  of  his  or  her  share,  unless  he  or 
she  had  previously  rejected  the  benefit  made,  and  had  ceded  the 
same,  as  is  pointed  out  more  extensively  in  §  8.  (p.  223)  of  the 
following  chapter. 

§  5.  Written,  or  closed  wills,  as  they  are  also  called,  are  Nature  of  writ- 
made  by  the  testator's  committing  his  will  to  writing  himself  will*. 
wljo,  after  subscribing  and  closing  it,  delivers  the  same  to  the 
notary  in  the  presence  of  two  witnesses,  declaring  that  whatever 
is  contained  therein  is  his  full  last  will,  which  then  is  likewise 
superscribed  by  the  notary ;  and,  an  act  being  passed  thereof, 
the  same  is  subscribed  by  the  testator  and  witnesses.  In  this 
kind  of  wills,  however,  it  is  especially  to  be  considered,  that  a 


(0  NorelL  Leon.  34.  Coren.  obs.  10. 
Boer  ad  Ccns.  Bitur.  tit.  a.  §  1.  liitera. 
F.  Vigl.  §  fin.  unlit,  de  testam.  ordinand. 
a*  3.  Oar.  §  testam.  question  4.  n.  1. 
BmoL  ad  1.  a.  in  princ.  Ff.  quem..dmod. 
count,  aper.  Cons.  &  Adv.  torn,  a.  cons. 

Ia>  13*  *4»  >5»  «& 


(a)  Grctiui,  Inleyd.  lib.  a.  c.  17.  vets. 
Tweluyden. 

(3)  Arg.  1.  Ff.  de  heredib.  instit.  1.  90. 
Ff.  de  Vulg.  5c  pupitli  substit.  et  ibi  DD. 

(4)  Pecc.  de  •testam.  conjug.  lib.  7. 
c.  43.  Everhaid.  consil.  79.  Fab.  Cod. 
lib.  6.  tit.  5.  def.  18.  Gn'ti.  fib.  3.  obs.  I17. 
n.  i,a.  , 
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Before  a  Notary 
and  Witness 
when  intro- 
duced. 


closed  w2l  of  two  wedded  persons,  in  which  one  benefits  the 

other,  ought  to  be  written  by  a  third  person ;  because  no  one 

can  write  any  last  will  in  which  he  himself  is  benefitted  (1) ; 

Which,  however,  would  not  seem  to  affect  a  verbal  will  which  is 

afterwards  committed  into  writing.  (2) 

Last  Wills,  §6.  Among  us,   both  written   and  nuncupative  wills    and 

^Weorwritwi,  codicils  are  made  and  confirmed  in  two  ways,  v&.  either  before 

how  made  and     a  notary  and  two  witnesses,  or  before  a  secretary  and  two  judicial 

persons,  that  is  to  say,  two  aldermen  of  the  place  where  it  takes 

place.  (3) 

§  7.  This  custom  of  making  last  wills  before  a  notary  and  two 
witnesses,  in  these  countries,  is  not  above  two  hundred  years 
old ;  for  we  find  in  the  old  statutes  of  Leyden,  that  about  the  year 
1449,  and  afterwards,  no  bequests  by  last  will  could  take  effect 
unless  they  were  sealed  with  the  seals  of  two  aldermen  and  the 
seal  of  the  city ;  and  likewise  no  last  wills  have  been  found  before 
or  about  that  time,  except  such  as  were  executed  before  the 
aldermen  of  the  same  city ;  whence  we  conclude  that  the  execu- 
tion of  last  wills  before  a  notary  has  been  introduced  in  these 
countries  only  since  the  emperor  Charles  V.  (by  a  proclamation 
of  the  2 1st  March  1524)  fixed  a  certain  number  of  notaries,  who 
were  to  be  nominated  by  the  magistrates  of  every  place,  and 
recommended  to  the  court  of  Holland  to  be  examined  as  to  their 
possessing  the  requisite  capacities,  besides  whom  no  one  was 
allowed  to  execute  the  said  office ;  and  this  regulation  is  still 
constantly  observed  in  Holland.   The  first  nomination  of  notaries 
under  it  was  made  at  Amsterdam  in  August  1565,  where  five 
persons  were  appointed,  three  of  whom  were  secretaries  in  the 
said  city.    In  the  statute-books  of  t^eyden  of  the  year  1545,  and 
previous  thereto,  no  mention  is  made  of  notaries ;  but  in  the 
statutes  of  the  year  158S,  (art  15.)*ix  notaries  were  appointed. 

Further,  at  many  places  it  was  held  that,  according  to  the 
canon  laws,  any  one  may  make  his  last  will  before  the  clergyman 
of  the'  parish  and  two  witnesses:  hence  it  appears,  that  £he 
number  of  seven  or  five  witnesses,  who  were  required  by  the 
Roman  law  for  the  purpose  of  executing  last  wills  and  testaments, 


(i)  Tot.  Cod.de  his  qui  sibi  adscri- 
bunt  in  tesumento. 

(i)  Mantle  de  Conjcctur.  ultiraar. 
volunt.  lib.  i.  tit.  6.  n.j.  7-  ?«*.  de 
testaui.  conjug.  lib.  3.  c.  10.  Faber.  Cod. 
lib.  9.  til.  14.  def.  1.  Sentence  of  the 
Court  of  Holland  of  the  23d  Jan. 
1648.  It  was  understood  by  the  Court  of 
Holland    that  this  kind   of  wills  takes 


place  indifferently  among  us,  according  to 
Groenweg.  addict,  tit.  de  his  qui  sabi  ad- 
scrib.  See  also  Cous.  &  Advys.  vbL  U. 
cons.  147.  Neerl.  Adv.  1.  c  14.  fc 
seq. 

(3)  Vide  Keuren  van  Leyden,  sure  149.; 
Oudewater,  art  .J  6 7.}  Amsterdam,  c.  44. 
art.  1,  a. 
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was  reduced  among  us  to  two  witnesses;  but  on  mature  consi- 
deration of  the  ground  of  the  Roman  laws,  this  is  uot  the  case; 
for  the  practice  of  quaking  last  wills  and  testaments  before  a 
notary  and  two  witnesses  agrees  still  with  the  Roman  laws,  bj 
which  the  st?ven  witnesses  required  according  to  the  first  institu- 
tion was  afterwards  reduced  to  five,  in  the  reign  of  emperor 

1*0.(1; 

Wills  executed  before  a  notary  and  two  witnesses  are  still  con- 
sidered to  include  and  to  be  of  equal  validity  with  those  executed 
before  five  witnesses;  far,  by  the  Roman  law  a  notary  alone 
tad  as  much  credit  as  three  other  witnesses  (2),  who>  being 
Sffrkd  to  the  two  witnesses,  makes  out  the  required  numijej:  qf 
five  witnesses;  and  the  same  rule  is  understood  as  applying  to  a 
secretary  and  two  judicial  persons  or  aldermen* 

The  witnesses  to  last  wills  and  testaments  ought  to  bp  two 
men,  persons  of  honour  and  good  knowledge,  abqve  the  age  of 
fourteen  year?*  (3) 

$  8.  This  rule  wi$h  respect  to  age  is  so  narrowly  taken,  that  a  whi  is  inyaii- 
if  a  witness  at  th*  time  pf  executing  a  last  will  be  judged  bj  every  nc^^arthc 
one  to  t*  fpmteen  years  old.  and  if  it  be  found  afterwards  that  Time  of  it»Exe- 
he  bad  not  attained  the  requisite  age  (how  little  soever  the  S^t?tai4 
difference  maj  b#)*  it  'witt  render  such  will  invalid]  as  I  have  *{JJ™j££j|^ 
often,  tor  decided-     The  consideration,  hgwevqr,  that  on.  some  found  to  be 
*#w*m  we  ought  tA  gWe  way  for  the  benefit  of  the  public,  -"** lh" A* • 
tttf  to  render  thf*  will  effectual,  (which,  if  in  anywise  possibly 
ftigbt  to  bo  doffc)  (4),  can  inajce  an  infimppetant  deed  of  any 
POTpn  valid,  who  bad  pretended  to  ho  competent,  and  waacon,- 
«4ewd  «o  tyr  e*ery  one  (ft);  because  the  testimony  of  a  pewon 
mfo  fourteen  yeaw  i%  frou*  its  own  nature  considered  incon- 
mm  m  pccowat  $f  the  weaJtaep  pf  his  understanding  and  thn 
ii»i^fectipn  of  his  jydgjpegt,  which  can  by  no  means  be  sup- 
ply «p&JftUy  **  among  11*  *$  number  9f  witnesses  to  a  will 
ta  hem  SP  JWtead,  tbafc  ibo  d*%t  cannot;  be  filled  up  by  the 
*btt  join*  witness^*  whweet  no  ^nth  $aa  exist  or  appear  but 
from  Urn  m*w*h  s&  fas*  of  two  qr^JihJ^  wifnesfes. 

§  9.  An*ian*ly>  Wind  persons,  ap4  otfufc*;  who  opnld  not  write,  a  M"**^' 
required  one  witness  pu*e>  who  subacribedfor  thorn  (6t  bp(  now,  ^ 
since  a  netary  and  t wo  witness*  have  fyil  credit  in  whatever  is  ' 
donabdbp  than*  it  i&  not  aoneoassajry,  as  the  wa»t  of  thesfljne 


(i)  See  Novell.  Leonie,  41. 

(a)  Novell.  73.  §  1. 

(3)  $  6.  lnetk.  de  Testament  11,  1.  80. 
§1.  ai.s6.  Ff.  qui  teetaro.  fie.  po», 
W«ei,»dNaT,Utr.trt.  17. 


(4)  I*i.  Cod.  de.SacwMSct.BccU*. 

(5)  §7.  Instk.  de  tettam.  ordin.-i  1. 
Cod.  de  teetim.  fc  L  Barbara  fc  hU^pst, 
Ff.  de  oftc  Pranor. 

(6)  L.8.  Cod«  qui  teetam.  ft*  pop* 
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Would  not  make  the  will  invalid ;  although  in  the  case  of  a  per* 
son  born  blind,  who  cannot  write,  some  jurists  deem  it  not  in- 
expedient that  a  third  witness  should  be  added  to  the  two  others, 
for  the  sake  of  better  security,  and  also  to  avoid  all  danger. 
But  this  distinction  is  to  be  understood  of  the  said  law  (1)  only 
with  respect  to  wills  which  were  privately  executed,  merely  before 
witnesses,  according  to  the  practice  of  that  time,  but  cannot  be 
made  applicable  to  other  wills  executed  publicly,  and  in  con- 
templation of  the  law ;  whereas  to  such  paper  writings  no  sus- 
picion of  fraud  or  falsity  can  be  attributed  (2) :  and  so  it  was 
understood  by  the  high  court  of  Holland,  in  the  case  of  Knelis 
Goris,  residing  at  the  Kage,  against  the  heirs  of  Marytge  Wil- 
lems,  widow  of  Dignus  Jansz,  according  to  the  opinion  of 
Messieurs  Petrus  Cuneus,  professor  of  the  academy  at  Leyden, 
and  Cornells  Rosch,  doctor  of  law,  advocate  of  the  court  of 
Holland,  in  the  year  1689. 
Whether  the  §  10.  Bur  it  is  questionable  whether  the  witnesses  ought  like* 

Will  ought  to  be  wise  to  have  a  thorough  knowledge  of  the  contents  of  the  will, 
apprized  of  iu     j^jj  to  ^^  witness  thereof.     In  the  case  of  a  closed  will,  it 

Contents.  •  * 

was  antiently  held  to  be  unnecessary  and  contradictory,  as  it 
still  is.  But  as  nuncupative  wills  are  likewise  committed  into 
writing  among  us,  it  ought  to  be  sufficient  even  at  present,  that 
the  witnesses  should  bear  knowledge  only  thereof;  that  the  last 
will  having  been  read  to  the  testator,  he  had  declared  that  what- 
ever was  contained  therein,  was  his  desire  and  ultimate  will.  And 
it  is  not  necessary,  neither  is  it  required,  that  the  witnesses  should 
thoroughly  know  the  testator,  unless  the  notary  himself  does  not 
know  him  (S) ;  in  order  thus  to  remove  any  deception  or  dis- 
guise :  thus  Julius  Clarius  (4)  relates,  that  in  his  time,  a  certain 
woman  concealed  the  recent  death  of  her  husband,  and  caused 
another  person,  whom  she  trusted,  to  lie  in  bed  and  personate 
him ;  and  who,  pretending  to  be  the  sick  man,  made  a  will  in 
his  name  in  her  favour;  and  I  understand  likewise,  that  similar 
instances  have"  occurred  in  this  country  (5).  In  Fiiesland  the 
Roman  laws  and  manners  are  so  far  -observed,  that  seven  wit- 
nesses are  still  required  at  the  execution  of  a  last  will. 
Whether* Will,  §  n.  Hence  this  question  has  arisen;  viz.  whether  a  will, 
^to  \hes2enw  made  according  to  the  practice  required' at  the  place  where  it  is 
nity  required  in    effected  (as  in  Holland  for  instance),  having  been  duly  confirmed 


(i)  L.  S.  Cod.  qui  testam.  fee.  poss. 

(a)  L.  io.  Ff.  de  probat.  k  1. 31.  Cod. 
de  donat. ).  %*j.  Cod.  de  tenant. 

(3)  Plac.  Oct.  3,  1,549,  ait.  9.  junct. 
L9.  Cod.  de  tettam. 


(4)    Lib.  3.    Sentent.  §.   T< 
quatst.  59. 

(j)  Kinchin,  var.  lect.  lib.  %,  eh.  6. 
latet  a  aimiUrcate* 
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before  a  notary  and  two  witnesses,  ought  likewise  to  take  effect  one  N*ce,  <*n 

in  other  places,  where  other  and  more  numerous  solemnities  are  another  PUc» 

required  to  the  execution  of  a  will  (as  in  Frieshhcr*  the  number  **»«<*«*.«*• 

of  witnesses  required  is  seven) ;  and  whether,  if  a  man  having  ties  are  squired. 

made  his  last  will,  according  to  the  custom  of  Holland,  in  one 

part  of  Holland,  and  who  happens  to  die  in  Frieslafad  fcfter-  «   > 

wards,  or  to  leave  any  property  in  the  territory  of  Friesland,  the 

said  will    so  made  would  be  held   good    in  FrieslancL    And 

upon  the  general  opinion  of  the  doctors  it  was  understood,  that 

a' will  confirmed  at  a  certain  place,  according  to  the  solemnities 

required  there,  takes  effect  everywhere  without  distinction  (1) ; 

because  the  solemnity  required  to  the  existence  of  any  thing, 

belongs  to  the  knowledge  and  jurisdiction  of  the  government  of 

that  place  where  it  ought  to  be  observed  (2).  ,  And  if  a:  person 

be  obliged  to  follow  the  practice  of  different  places,  any  person 

who  lives  now  at  this,  and  thei*  at  another  place,  would  be 

obliged  to  make  so  many  wills,  or  to  observe  different  forms  in 

one  and  the  same  will ;  and  a  will,  which  is  but  a  single  act, 

would  be  judged  of  according  to  different  forms  of  law.  (3) 

§  12.  There  are,  however,  certain  wills,  which,  although  the  Of  privileged 
common  and  proper  form  ia  not  observed  in  them,  are  never-       "" 
theless  considered  perfect,  by  virtue  of  a  peculiar  privilege. 

§  Id.  Of  this-  description  is  the  will  of  a  father  or  mother,  Will  of  a  Father 
making  a  division  of  his  or  her  properly,  amongst  his  or  her  J£^B 
children ;  who,  although  they  make  it  verbally,  in  the  presence 
of  two  witnesses,  so  that  there  may  be  any  proof  thereof,  or  by 
their  own  writing;  and  even  although  it  should  be  written  by 
another,  yet  if  they  had  but  signed  the  same,  such,  testament 
-would  have  full  effect,  so  far 3s  relates  to  the  children  (4) ;  as  it 
also  would  for  the  purpose  of  annulling  a  farmer  will  property 
made  (5).  Such  a  will  is  understood  to  have  effect*  likewise  with 
'respect  to  grand-children,  and  further  descendants,  according 
to  Sonde,  and  other  writers  (6),  as.  it  also  has  in  the  case  of  a 
blind  person,  according  to  Julius  Claims.  (7) 


A 


(1)  DD.  in  1.  X.  Cod.  de  Samina  Trini- 
tate.  Videt*men.  Neerl.  Adv.  I.  c.  46. 

(3)  Per.  1.  6.  Cod.  de  Evict.  1.  3.  in  fin. 
Ff.  4e  testib.  1.  2.  Cod.  quemadmod.  tee- 
tan.  aper.  fee.  1. 9. 1.  ult.  Cod.  de  teram. 

(3)  On  this  subject,  see  Covarr.  lib.  2. 
de  Sponsalib.  §  7.  n.  8.  Castal.  ad  d.  1. 6. 
Ft  de  Evict.  Guidon  Papa,  decis.  ia.  Tea- 
saw.  2.  qusest.  for.  8.  Gail,  lib.  2.  obs.  x  23. 
Joul  a  Sande,  lib.  4.  tit.  x.  def.  14:        \ 

(4)  Arg.  1. 40.  in  verb,  legitimis  pro- 
tatwnibua,  pf.  detestam.  mintaxi.  1.  hac. 


consukissima  21.  cum.  auth.  seq.  Cod.  de 
testatn.  Vide  Gudelin.  de  Jure  Novissimo, 
lib.  o.  c  5.  vers  Pono  observandum. 

(5)  Vinn.  ad  $  7.  Instit.  qutb.  nod. 
testatn.  Infer,  n.  5. 

(6)  Sande,  lib,  4.  tit.  1.  def.  6.  Julius 
Claris,  testsmentum,  qusest.  21.  h.  1. 
Hartm.  Pistor.  lib.  2.  quant,  i.n.%6. 

(7)  Julins  Clarus,  d,  §  Testamehtum, 
quaest.  17.  n.  2.  Sande,  lib.  4.  tlt.i.  def.  8. 
Vasq.  lUustr.  controvert.  103.  n.i  i.  Orass*. 
§  Testamentum.  quant.  3a*  in  fin. 
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Oftkc  wlllof 
a  nriKtny  Per* 
son,  infest  on 
actual 


Of  »  Will  made 
during  the 
Plague,  or  for 
the  Benefit  of 
tfcePoor. 


WbenWifla 
begin  to  take 
Bflbtfc 


§  14.  In  like  manner,  military  men,  when  on  actual  service  in 
camp,  are  permitted  to  make  their  last  wills,  either  by  word  ef 
month  or  in  writing,  without  observing  the  requisite  formalities, 
provided  there  be  sufficient  legal  evidence  that  they  have  so 
made  their  testaments.  (1) 

§  15.  It  is  at  present  by  no  means  settled,  whether  wills  made 
daring  the  tiuje  erf  plague,  or  for  the  benefit  of  the  poor,  may 
be  reckoned  among  such  excepted  last  wills ;  so  that  it  is  not 
certain  whether  such  wills  may  be  attested  by  a  woman,  or  any 
other  unlawful  person;  and  also,  whether  such  will  made 
"verbally  before  two  witnesses,  would  be  valid  without  a  notary. 
With  respect  to  wills  made  during  the  prevalence  of  a  plague* 
Julius  Claras  and  Gabriel  (2),  are  of  opinion,  that  the  solemnir 
ties  in  making  wills  are  so  narrowly  looked  upon  among  us, 
that  in  such  case  they  ought  not  to  be  omitted  :  and  so  it  was 
likewise  judged  in  France  (3).  Such  wills  likewise  ought  not  tf> 
take  place  among  us  in  cities  and  places  where  the  great  number 
of  notaries  and  witnesses,  even  on  such  occasions,  will  leave  np 
one  unassisted.  But  according  to  Gail  and  others  (4),  it  is 
more  equitable  in  such  cases  still  to  follow  therein  the  {toman 
laws ;  according  to  which  the  court  of  Holland  has  frequently 
decided  that  such  wills  are  also  reckoned  among  the  excepted 
wills,  and  considered  valid,  although  all  the  formalities  required 
should  not  be  complied  with.  With  respect  to  wills  for  the 
benefit  of  the  poor,  it  is  uncertain  whether  they  are  wdmisaiWe 
among  the  exceptions  or  not,  as  the  formalities  required  are 
observed  by  some,  end  not  by  others.  (5) 

IW  Roman  law,  with  respect  to  the  wills  of  husbandmen,  is 
not  in  farce  among  us,  because  notaries  or  country  practitioners 
(bmi^ekryvers)  are  to  be  found  in  every  village. 

§  16.  Wills,  when  made,  do  not  take  fiiU  effect  until  they  ere 
confirmed  by  the  death  of  the  testator ;  for  the  will  ef  man  is 
subject  to  change  as  long  as  he  lives  (6).    So  that  the  testator 


(l)  L.  40.  et  tot.  tit.  de  testam.  milk. 
Quod  etiam  mim  obtinere  tradunt.  Gro- 
tiua,  Inltyd.  lib.  a.  tit.  17.  Fere.  Ecu 
Krygonan.  n.  a 8  Ac  seq.  Vino,  ad  §  ult. 
Instit.  de  militari  testam.  Gail,  lib.  2.  obs. 
1 18.  n.  z.  6.  Gudelin.  de  Jur.  Noviss.  L5. 
C  ult.  vara,  haec  ut.  Perea.  ad  Cod.  de 
testam.  militari,  in  fin.  Vigl.  ad  nibr.  de 
teetam.  n.  1 1.  Vinnius  ad  mine  Instit.  de 
militari  testamento,  n.  z. 
-  (1)  Jul.  Clar.  §  testam.  quast.  56.  n/3. 
infi*.  and  Gabriel,  lib.  4.  de  testam.  Gon- 
dii* 8.  n.3. 


(3)  According  to  Ann.  Robert,  rer.  j»- 
dicat.  lib.  a.  c.  zo. 

(4)  Gail,  lib.  2.  observ.  118.  n.  1 8. 
Mynsenger,  cent.i.  oh*.  96.  Cons.&AAr. 
pan  1.  cons.  77.  &  part  a.  coos.  36  &  94. 

Cs)  Vide  Grotius,  Inleyd.  Kb.  2.  c.  17. 
in  fin.   Coren,  observ.  3 1  •    Sande,  Kb.  4. 


tit.  z.  def.  13  &  14.  Cbristin.  vet  I. 
cia.  304.  n.  12.  cum  sea.  Radelant. 
Cur.  Traject.  i%$*  n.  34  & 


(6)  L.  4.  Ff.de  aduaend 


9.  legat* 
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may  always  alter  his  will,  although  be  had  clearly  expressed  ip 
the  same,  by  a  derogatory  clause,  that  any  vill  thereafter;  made 
by  him  will  not  be  valid*  except  with  special  recantation  and 
insertion  of  certain  words. 

§  17.  Yet  with  similar  confirmation  he  ia  understood  to  wi*h  &  **  EficC  rf 
that  such  bequests,  *s  he  may  c*upe  to  be  inserted  in  f«*n-  ^10^°^°^ 
sequence  of  a  loose  imprudence  or  deception  of  others*  should 
opt  be  valid ;  but  in  no  wise  that  he  should  be  deprived  of  the 
power  of  making  any  other  vfili  in  future,  or  of  altering  his 
will  (1)  5  if  there  be  but  certain  proof  that  he  wished  to  alter  his 
preceding  will  freely  and  without  compulsion  from  any  on*.  j 

Hepce  it  follows,  that  the  obligation  of  such  clause  i$  not 
necessary,  nor  doea  it  come  into  consideration  whan  the,  free  ajtyft 
unconstrained  will  of  the  testator  can  appear  (2)*  for  otherwise 
the  derogatory  qfeuse  may  easily  be  made  ust  of  by  bun,  in 
whose  behalf  the  first  will  was  mwk*  to  secure  himself  agptot 
the  testator's  altering  his  will*  and  thus  to  oppose  and  reject  a 
later  and  subsequent  will,  which,  however*  the  testator  cap  by 
dq  means  be  deprived  of  the  power  of  making*  (S) 

But  in  order  that  there  may  be  certain  and  indubitable 
evidence  of  the  will  having  undergone  alteration*  it  ia  not  suf- 
ficient that  the  testator  merely  declare  that  be  altera  hi*  wtf), 
or  that  he  wishes  to  die  intestate $  but  he  ought  to  make  the 
alteration  by  a  second  and  subsequent  will,  either  before  the 
court  of  justice,  or  before  a  notary  and  witnesses,  by  a  special 
act  of  revocation,  of  which  there  ought  to  be  legal  evidence  (4) ; 
unless  any  one  declare  before  the  court  of  justice,  that  he  does 
not  wish  that  the  will  made  by  him  should  take  effect,  and  per- 
severe for  ten  subsequent  years  in  that  desire  and  will  (5). 
Will*  dpsed  and  written  by  the  testator  hkoaelf,  are  understood 
to  have  been  revoked  and  annulled,  if  the  testator  have  pur- 
posely cut  it  through,  or  thrown  into  the  fire  (6) ;  so  that  even 
if  the  superscription  of  such  a  closed  will  be  exhibited  without 
the  inclosed  paper  writing,  one  would  believe  that  it  was  re- 


« '  ■■ 


1.4.   Ff.de  3 


22.  ft  de  legit.  3.  jumft. 
adtmend.  Iegat.  Grotius,  In- 
kjd.  lib.  1.  c.  24.  vers.  Daar  is  nog.  Vinn. 
*■  J  2.  Inst.  quib.  mod.  test.  inf.  n.  7. 

(i)  See  Jul.  Clar.  Sentent.  lib.  3.  $  tea- 
ttnentiiiD,  quant.  99.  Pecc.  de  testam. 
«ojn§.L  1.  c.  xo.  n.5,6.  Menoch.  lib.  4. 
raaiSBp.  166.  n,  13.  Alexander,  cqnsty. 
134.  n.  2.  roL  L  &  lib.  4.  cons.  7. 

(3)  1*4- Ft  desdimepd.  legit,  etlib.2. 
Ff.de  Iegat.  3. 

(4)  See  Cores,  com.  ia  n.24*  fc  se*> 


Julius  CUr.  $  tesiainenetuii.  qujtst.  91,9  a, 
Papon,  lib.  20.  tit.  1.  Arrest.  3.  Fachm. 
fib.  4.  c.  8.  Cod.  Fabrian.  lib.  6.  tit.  5. 
def.  29.  n.  i,  2.  Mamie,  de  oonjecL  ultim. 
volunt.  lib.  2.  tit.  15.  n.  28.  St  seq.  Neost. 
decis.  1.  et depart,  antenupt.  obs.  22.  vers. 
Quod  autem  actaree, 

(3)  L.27.  Cod.  de  testam. 

(6)  L.  X.  &  tot.  tit.  If  .  de  bi*  quae  in 
testam.  de  tent*  1.3a  Cod.  de  testam. 
GrflttojfcWeyoV  lib.  2.  €.24.0.14- 
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Will*  bow  to  be 
altered  and  made 


voked  or  annulled  by  the  testator,  although  no  preceding  perfect 
will  would  be  considered  otherwise  annulled  or  revoked,  but  by 
a  subsequent  and  later  one(l);  but  it  has  no  effect  in  wills 
executed  before  a  notary  and  witnesses,  which  cannot  be  other- 
wise revoked  but  by  a  second  will,  containing  a  clear  revocation 
of  the  first  (2).  We  said  that  the  alteration  or  revocation  of  a 
will  ought  to  be  m^de  either  by  a  second  last  will,  or  before  a 
court  of  justice,  or  before  a  notary  and  witnesses,  or  otherwise, 
in  order  that  there  may  be  lawful  evidence  of  such  alteration  or  re- 
vocation ;  for  it  is  not  absolutely  requisite  that  a  second  will  should 
be  made,  or  that  heirs  should  be  again  nominated,  &c ;  but  it  is 
sufficient  that  the  revocation  be  as  legal  as  the  execution  of  the  will 
itself  was,  so  tar  as  concerns  the  execution  of  it,  and  no  more ;  in 
order  that  every  deed  may  be  annulled  in  the  same  way  as  it  was 
executed  (S).  Hence  it  will  be  sufficient  for  the  revocation  of  a 
will,  if  the  testator  declare  publicly  before  a  notary  and  witnesses, 
that  he  desires  his  property  to  be  divided  according  to  the  law 
of  succession  (4) ;  or  that  the  same  should  go  to  those  who  by  law 
are  entitled  to  inherit  his  property  (5) ;  or  if  he  only  desire  that 
his  last  will  should  not  take  effect,  as  it  was  understood  by  the 
court  of  Holland,  on  the  29th  July  1644,  between  Wouter  van 
Isendoorm  plaintiff  and  Michael  Romeyn,  defendant. 

By  the  Roman  law  it  was  sufficient  for  the  revocation  of  a 
will,  if  the  testator  had  made  and  completed  a  later  and 
subsequent  perfect  will,  although  it  contained  no  general  or 
special  revocation  of  the  preceding  will  (6).  But  now,  since 
testaments  and  codicils  are  so  blended  together  that  the  real 
difference  of  an  inheritance  and  a  bequest  under  them,  is  almost 
entirely  removed  (so  that  an  inheritance  and  bequest,  without 
distinction,  may  be  left  as  well  by  the  one  as  by  the  other),  that 
will  which  is  last  made  will  be  considered  among  us  a  codicil* 
as  pointed  out  heretofore;  unless  and  so  far  as  a  general  or 
special  revocation  of  the- preceding  testament  had  been  inserted 
therein. 

§  18.  I  say  a  special  revocation,  because  a  general  revocation 
of  all  preceding  testaments,  codicils,  &c.  is  not  always  sufficient; 


(i)  Per.  1.  ix.  Ff.  de  injusto  nipt,  et 
1. 1 1.  Ff.  de  bon.  poo.  secund.  tab. 

(a)  Vide  Neottad.  cur.  Holland,  dec.z. 
Cons.  Jfc  Advys.  Rotterd.  vol.  iSi.  consult. 
1 56.  Clar.  $  Testamentum  qukst.  93.  n.  1 . 
Mantic.  deConjectur.  uhmLvohint.  Ub.12. 
tit.  z.  n.  33.  Fab.  Cod;  lib.  6.  tit.  5. 
def.  30.    But  Vinirius  (ad  $  %  Inst.  quib. 


mod.  test.  inf.  n.  3.)    is  of  a 
opinion. 

(3)  L.35.  Ff.  de  reg.  jur.     '    * 

(4)  L.  1.  §  x.    Ff.  Si  Tabu),  tectam, 
null,  exstab. 

(5)  L.11.  §3.  Cod.  de  testanu 

(6)  J  *•   Instit.   quib.    mod.    tesUm. 
infirm;  * «* 
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and  therefore  the  future  derogatory  clause  (by  which  any  one 
wills  and  desires  that  whatever  disposition  he  may  make  after 
that  time  shall  be  of  no  value,  and  shall  not  exist  but  with  the 
insertion  of  certain  words),  ought  not  to  be  otherwise  revoked, 
but  by  a  special  and  express  revocation,  though  it  be  not  with 
the  insertion  of  certain  words  (1),  which  is  not  insisted  upon  ifj 
independently  thereof  the  free  and  unconstrained  alteration  of 
wifl  can  be  made  to  appear.  (2) 

Further,  by  a  general  revocation  inserted  in  testaments,  the 
antenuptial  contracts,  or  those  entered  into  previous  to  mar- 
riage, cannot  be  understood  to  be  revoked  or  released ;  for 
general  institutions  cannot,  according  to  Neostadt($),  be  ex- 
tended beyond  cases  which  are  of  a  similar  nature  (4),  excepting 
so  far  as  the  said  will  contains  a  new  and  express  direction 
against  the  tenor  of  the  ante-nuptial  contract;  because  the  un- 
questionable will  of  the  testator  is  to  be  considered  as  a  law.  (5) 

According  to  the  written  laws,  a  last  will  of  a  father,  among 
his  children,  written  and  signed  by  himself,  cannot  be  annulled 
to  the  prejudice  of  the  said  children,  excepting  by  a  special 
revocation  of  the  same  (6).  But  it  has  been  decreed  by  the 
high  court  of  Holland,  that  with  respect  to  such  wills,  a  general 
insertion  of  the  revocation  customary  among  notaries  is  suf- 
ficient ;  and  that  no  special  revocation  is  required,  much  less 
any  insertion  respecting  the  nature  of  the  will.  (7) 


(i)  L.1%.  Ff.de  leg.  4. 

(a)  See  Julias  CJarus,  lib.  3.  Sentent. 
§  testamentum,  qtuest  99.  Pecc.  de  te*tam. 
Coojiig.  d.  lib.  1.  c.  10.  Johann.  Duront 
demetcstandi,  tk.  10.  Cautela  1.  Sande, 
Kb.  3.  ttL  1.  def.  xo.  &  DO.  ibi  allegat. 

(3)  De  Pact.  Ameoupt.  obs.  3. 


U)  Barthol.  in  1.  legatarum  33.  §  fin. 
k  1.  Titia.  34.  $  Lucius,  Ff.  de  Legat.  a. 

(5)  L.  in  Conditionibus  primum  locum. 
19. 1.  PuMius.  36.  Ff.  de  Condit.  fc  demon- 
sttat. 

(6)  See  Cons.  &  Adv.  vol.i.  cons.  50. 

(7)  Vide  Coren,  Obs.  Her.  Jud.  39* 
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CHAP.  III. 

By  lekom  and  to  whom  Inheritances  may  be  left. 
[Grotiqg,  J.  15,  16.   Ceosgra  Forqnsis,  8.  $.] 


§  1.  flow,  and  when*  a  AW, 

fete  tgjtf  o/  #*#;  *&* 

Tenor  thereof  becomes  in- 
vaMd. 

2.  Wto  are  legally  incapaci- 

tated from  making  a  WUl' 

3.  Persons   deserting    to    the 

Enemy. 

4.  Whether    Crmmak    con- 

demned to  death  are  in- 
capun  toted  from  meking 

5.  Or  fiords. 

6.  Or  Persons  mais\tamed  in 

Hospital*. 

7.  Qf  wktf  Property,  and,  in 

-whose  behalf,  a  Person  may 
not  freely  dispose  by  Witt. 

8.  Jfa  Husband  and  Wife  be- 

queath Property  to  each 
other,  upon  Condition  shot 
the  longest  Liver  shall 
t  take  all  the  Property >,  such 
longest  Liver,  after  enjoy- 
ing theJt*tefU  of  the  wkofe, 
cannot  make  a  testamen- 
tarn  Deposition  of  Ms  or 
her  Share. 

9.  Who  may  not   inherit  by 

Witt. 
10.  Bastards. 


11.    Natstml  Childeen, 
1%  Guardians,  Curator*,  At 
mimstrajtoxs,  and  Spa* 

«**<  or   Qpdfatkm  end 
Godmothers* 

13.  Convents*  Ecclesiastical  Bo- 

dies, and  other  prohibited 
Colleges. 

14.  No  Adherents  of  the  Pop* 

or  popishly  ordained  Per- 
sons. 

15.  No  Notaries,  under  Wigs 

made  in  lA«jr  Pnesmee. 
tf.  Elm?  fin  Miners*  without 
*V  Qantfiuti  of  thpr  Par 
rents,  ^taarajaal,  $c.  may 
bequeath,  to  each  other  by 
Witt. 

17.  How  far  a  Widow  or  Wi- 

dower, having  Children  by 
a  former  Marriage,  may 
bequeath  Property  to  the 
Second  Consort* 

18.  How  far  Husband  and  Wfc 

may  da  so  in  Gelderkmd 
and  in  the  Diocese  of 
Utrecht. 

19.  How  far  at  Delft. 

20.  No  Adulterer  or  Adulteress 

can    inherit    from    each 
other. 


How  and  when 
a  Will,  being 
valid  of  itself, 
the  Tenor 
thereof  becomes 
invalid. 


§  1.  _T  sometimes  happens,  that  whilst  a  will  remains  in  foil 
A  force,  the  tenor  of  it  becomes  invalid  either  wholly  or 
in  part. 

Whatever  is  directed  by  a  will,  made  by  a  person  who 
cannot  legally  make  any  will,  becomes  utterly  invalid  (1). 
Thus,  in  the  diocese  of  Utrecht,  a  testamentary  disposition  made 


(i)  Tot.  tit.  Inst.  quib.  bob  eat  permss.&c.  testaro. 
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by  person*  who  have  toot  ffally  completed  the  age  of  eighteen 
and  sixteen  year*,  is  absolutely  void  (1.) 

§  2.  The  person*  who  are  legally  incapacitated  from  making  who  are  legally 
a  will,  arefhfe  foltowing;  vise*  all  minors,  that  is,  men  under  from  making  t 
fourteen  and  WOi^^nde*  tWeltfe  yean  of  age  (5);  persons  born  wai* 
dumb  and  derf(3),  madmen*  hmatics,  and  ideofe  (4);  and  Ike* 
viae  all  prodigals  who  are  tmder  an  interdiction,  and  are  pro- 
hibited from  having  the  management  of  their  own  affiurs  (5). 
But  ffa  madman  make  his  testament  dtrring  a  lucid  interval,  such 
testamefft  is  good.(£).     And  equity  has  likewise  introduced 
amongst  us  this  ttile ;  viz.  that  whatever  prodigals  bona  fide 
and  in  their  settees,  leave  to  their  friends,  descendants,  the  poor, 
or  other  persons,  ih  which  bequest  no  extravagance  or  squan- 
dering can  be  pointed  out,  ought  to  remain  valid  and  take 
effect  (7) ;  as  the  Court  of  Holland  has  often  decided,  though 
sach  bequest  will  be  more  certain  if  the  knowledge  of  the  go- 
rernment  or  the  'confirmation  of  *flie  guardians  be  obtained.  (8) 

1 9.  Among  the  persons  who  are  legally  incapacitated  from  Persons  desen- 
making  wills  «*  Reckoned  those  *hb  desert  from  us  to  the  jj£em^* 
enemy,  who  lose  their  right  <rf  "clfiiefiflMp,  tod  are  considered 
as  enemies  (9);  but  petsotis  **to  are  taken  prisoners  by  the 
etiemy  do  ndt,  among  vtf>,  lose  Uieir  right  and  liberty  of  making 
wfils,  because  they  do  nd*  themselves  change  tihieir  condition 
but  remain  the  same  (10).  Ih  like  maimer,  those  Who  ate  made 
prisoners  by  the  Turks  do  not  lose  their  right  of  making 
Wills.  (11) 

f  4.  According  to  the  Roman  law,  the  wills  of  criminals  con-  whether  Crimi- 
donned  to  death  and  punished,  are  invalid  (12);  but  at  present  to  Death  are  in- 
fto  such  persons  are  prohibited  from  making  wills,  provided  their  22"d^L 
property  be  not  judicially  declared  to  be  forfeited  (13).  « will; 


(1)  Wesel,  ad  Nov.  Ultr.  ait.  16. 

(a))  1.  Ian.  cod. 

(3)  L.  7.  -Ft.  qui  testam.  xac.  noes.  $  3. 
Intt.  quib.  noo  est  permiss.  fac.  test. 

(*}  $1.  Inst-edd. 

\S)  I  V  Inst  cod.  18.  Ff.  qui  testam. 
6c  pOB.    Sande,  Tib.  3.  tit.  I.  deF.  3. 

<6)  I  x.  Inst.  aod.  1.  x6.  i  1.  1.  Vj.  Ff. 
qui  testam.  fac.  poss. 

(7)  Novell.  Leon.  39.  CharomL  Pan- 
dect, da  drokt.  Franc,  lib.  3.  §  %..  Sande, 
lib. 4.  tit  I. 

(8)  Cost.  Antwerp,  tit.  46.  art.  8. 

(9)  I~  19.  I  4*  TH>  <*•  capriv.  &  pottlim. 
ftrets.  Veruy,  An.  testandi,  c.  4*  <*ro- 
«*weg  ad  $  nit.  Inst,  quibus  non  est  per- 
nmt.  fee.  testam.     Sande,  lib,  4,  tit.  I. 


(to)  Fasit.  arg.  1.  qui  a  latxonibuq,  X 
Ff.  qui  teiuun.  lac.  {toss.  Vinn.  &  Fbns  a 
§  vie.  Instic  quibus  non  set  ^ertafss.  sac 
testam.  Zype.  Notit.  Jur.  fklg.  tit.  de 
Testam.  v*s»  gfenttsflm. 

(11)  Vide  Covarruv.  in  cap.  peccatum* 
pant  3.  §11.11.6.  Sarttfe,  lib.  4.  tit.  i. 
def.4. 

(11)  L.  8.  §  1.  et  in  fin.  Ff.  qui  testam* 
lac.  post. 

(13)  Arg.  1.  it.  Ff.  de  testam  milit. 
xmod  iu  consuetudine  observari  tradnnt, 
Clarus,  §  testamentum,  quest,  *£>  n.  I. 
et  quest.  »i.  n.  1.  Vaaq.  controv.  quest. 
n.4, 5.  Comes  ad  I.  tauvi.  4  Gutier,lib.  a. 
practic  quest.  38.  Farinac  Praxes  cri- 
minsi.  quest.  103.  n.  131.  158. 
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Or  Bastards ; 


Or  Persona 

maintained  in 
Hospital*. 


.   §  5.  But  whether  persons  of  illegitimate  birth  are  also  prohi- 
bited from  making  a  will,  has  been  unjustly  questioned  among 
us,  in  opposition  to  the  written  laws.    To  remove  all  disputes, 
therefore,  a  bastard,   who  is  desirous  of  making  a  valid  willy 
must  make  application  for,  that  purpose  to  the  States  of  Holland 
for  permission  (1);  on  the  contrary,  upon  the  question,  whether 
bastards  may  dispose  by  will  of  their  property,  without  having 
such  permission  or  confirmation  thereof,  it  was  determined  by 
the  court  of  Holland  in  the  affirmative ;  and  in  consequence  of 
its  decision  thereof,  the  treasurer  of  the  perquisite-treasure  of 
the  country  denominated  Espergne,  was  condemned  to  return 
certain  property  belonging  to  a  bastard  who  had  made  a  will, 
and  which  on  that  account  had  been  seized  by  him,  to  the 
heirs  nominated,  in  the  will,  in  the  case  of  Lion  van  Boshuysen, 
the  litigating  impetrator  against  the  attorney  general  defendant, 
on  the  17th  November  1543;  and  a  similar  decree  was  made 
by  the  said  court  in  the  cause  between  Jan  Klaasz,  priest,   and 
others,  executors  of  the  will  of  Mr.  Pieter  Jacobz,  priest,  against 
Tielmah  van  Dulcum,  treasurer  of  the  perquisites  and  attorney 
general,  on  the  5th  August  1504.  (2) 

$  6.  Those,  who  are  maintained  at  Amsterdam  in  hospitals, 
cannot  dispose  of  their  property  by  last  will,  but  it  devolves 
upon  the  hospital  in  which  they  were  maintained ;  unless  their 
children  be  appointed  heirs  in  preference  to  such  hospitals; 
namely,  if  they  were  not  able  to  maintain  their  parents.  (3) 

Those,  who  have  been  brought  up  at  Amsterdam,  may  have 
no  other  heirs  but  the  orphan  house,  if  they  depart  this  life 
without  children.  (4) 

These  rights  or  other  privileges  are  in  almost  all  cities  granted 
to  the  poor  hospitals  at  their  institution,  and  are  still  observed; 
and  a  similar  privilege  was  granted  by  Albert  Duke  of  Beyren, 
to  the  hospital  of  St  Catherine  at  Leyden,  on  the  1 3th  March 
1401;  viz.  That  all  persons  who  should  be  admitted  therein, 
should  be  admitted  with  all  the  property  possessed  by  them,  and 
such  as  they  may  acquire  in  future,  which  ought  to  remain  in 
the  said  hospital.    And  it  was  further  granted  by  William  Duke 
of  Beyren,  on  the  3d  November  1409,  to  the  male  and  female 


(i)  Vide  Papegay,  page  645*  &  i«q. 
Papon,  lib.  21.  tit. 3.  art. 5,  6.  Chriatin. 
vol.  i.  decis.  82.  n.  4. 

(a)  See  Cons.  &  Adv.  vol.  i.  cons.  135. 
vers*  soo  veel.  cons.  173.  quaest.  a.  Groen- 
wec e  in  Not.  supra  Grotium,  lib.  a.  c.  15. 


(j)  See  the  Ordinance  for  old  men  and 
women  at  Amsterdam,  art.  3.  and  likewise 
at  Oudewater,  art.  206. 

(4)  See  the  Ordinance  of  the  Orphan 
House  at  Amsterdam  of  the  1 4th  Feb. 
1584. 
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hospital  at  Delft ;  that  if  any  person  in  that  city  should  go  to  the  ,  % 
said  hospital,  they  could  not  sell  any  rents,  inheritances,  and 
houses  of  which  they  might  be  possessed,  but  that- they  should 
enjoy  and  use  all  the  fruits  and  benefits  thereof  during  their 
lifetime,  and  after  their  death  that  the  said  property  should 
devolve  and  be  inherited  in  the  following  proportions ;  viz.  two 
third  parts  by  their  lawful  heirs,  and  the  other  third  part  should 
devolve  upon  the  hospital  in  which  they  depart  this  life. 

But  it  is  to  be  considered,  that  this  rule  cannot  be  extended 
to  those  who  receive  alms,  and  reside  at  their  own  houses;  so 
that  at  many  places  if  such  persons  who,  under  the  denomination 
of  house  poor,  have  had  the  benefit  of  any  alms  from  them,  leave 
any  property  behind,  or  acquire  any  property,  it  will  suffice 
to  re  repay,  or  to  cause  to  be  repaid,  the  amount  of  what  they 
may  have  received  for  alms.  (1) 

§  7.  Testaments  or  last  wills  become  void  in  part,  when  and  Of  what  Pro- 
to  far  as  property  is  disposed  of  by  the  testator,  of  which  he  has  who*  Behalf 
not  the  free  disposal ;  or,  when  any  property  is  bequeathed  to  f*er[0°i^^n^ 
persons  who  cannot  inherit  by  last  will ;  or,  when  any  thing  is  will.' 
insisted  upon  which  is  impossible,  or  is  desired,  which  militates 
against  sound  reason.  (2) 

The  following  are  the  different  kinds  of  property  of  which  a 
testator  has  not  the  free  disposal;  viz. 

First,  Property  that  is  bound  and  entailed,  of  which  we 
shall  treat  in  a  subsequent  chapter. 

Secondly,  All  feudal  property,  of  which  a  person  may  not 
dispose  by  last  will,  without  the  permission  of  government ; 
which  is  not  only  granted  to  be  disposed  of  by  way  of  inheri- 
tance, but  likewise  to  be  given  by  turns  to  one  or  more  indi- 
viduals. (3) 

$8.  Thirdly,  when  two  married  persons  have  reciprocally  if » Husband 
benefited  each  other,  and  thereby  directed  how  the  goods  of  the  qucath  p^"^ 
common  estate  should  devolve  after  the  death  of  the  survivor  of t0  «*  <*n«?t 
them,  such  survivor  having  enjoyed  the  benefit,  cannot  dispose  that  rhe  longest 
of  his  or  her  share  by  last  will  (4);  and  so  it  was  judged  in  the  jj^^*11  lako 
causes  upon  a  will  between   Philip  Duke  of  Arschot,   and  such  longest 
Mrs.  Johanna  van  Halewyn  his  consort,  by  the  high  court  of  jo^'^B^ 


(i)   Vide  Keuren  van   Leyden,  (the 
Statutes  of  Leyden)  art.  98. 
(a)  Hollands*,  con*,  voL  vi.  p.  669. 

(3)  According  to  Grotius,  lib.  2.  c.  if. 
**nu  Een  Leenman,  &c.  42.  vers.  Ten 
twedea. 

(4)  Vide  Jtecrl.  Adv.  1.  c.  aa.    Pecc. 


de  testam.  con  jug.  lib.  1.  c.  43.  n.  14. 
Everhard.  consil.  12.  n  11.  arg.  1.  sicut  8* 
$  venditioni*  1 1 .  Ff.  quib.  mod.  pignus  vel 
hypothec,  sol  v.  junct.  1  5.  Cod.  de  obligat. 
et  actionib.  Jason  &  alii  DD.  ad.  1.  si 
feudum  81.  Ff.de  leg.  1. 
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fitoftheJPAofc, 
cannot  make  a 
testamentary 
Disposition  cf 
hisorherSAor*. 


Who  may  not 
inherit  by  Will. 


Bastards. 


Mechlin  (1);  and  also  by  the  court  of  Holland,  on  the  7th 
April  1645,  in  the  case  of  Kors  and  Kornelis  Korzoon  van 
Oudewater,  against  the  widow  and  children  of  Floriz  Lambertz 
van  Oudewater,  respecting  the  will  of  Lambert  Korszoon  van 
Oudewater  and  Teuntyen  Floris,  wedded  persons.  (2) 

§  9.  The  following  persons   cannot  inherit  by  last  will ;  viz. 
those  who  desert  to  and  remain  with  the  enemy,   and  persons 
banished ;  and  whatever  is  bequeathed  to  such  persons  is  not 
only  considered  as  not  bequeathed  and  annulled  (3)>  but  it  de- 
volves upon  the  county  (4).     The  same  effect  also  takes  place 
when  any  thing  devolves  upon  such  persons  by  the  law  of  suc- 
cession ;  on  which  account,  Duke  William,  on  the  13th  March 
1415,  granted  to  N.  N.  that  all  the  inheritance  by  succession  of 
her  brother,  who  was  with  the  enemy,  should  devolve  upon  his 
mother  (5) ;  and  Duke  Albert,  in  the  year  1394,  granted  to  N.  N. 
that  her  property,  after  her  death,  should  devolve  upon  and  be 
inherited  by  her  sons,  who  were  under  banishment,  in  the  same 
manner  as  if  they  were  not  banished  persons  (6).     And  so,  an 
accomplice  or  accessary  in  the  murder  of  any  person,  cannot 
inherit  from  him,  either  by  last  will  and  testament,  or  by  the 
law  of  succession,  any  property  whatsoever;  but  such  property 
wiM  devolve  upon  the  county ;  because  no  one  may  enjoy  any 
benefit  in  consequence  of  his  own  crime,  of  derive  any  benefit 
from  an  act  which  is  punishable*  (7) 

§  10.  In  like  manner,  bastards  procreated  in  adultery  cannot 
inherit  or  enjoy  any  property,  either  from  their  parents  or  an- 
cestors (8),  or  by  die  law  of  succession,  or  by  last  will  (9) ;  but 
if  it  be  enjoyed  and  allowed  by  the  nearest  relations,  it  will  de- 
volve upon  the  county,  if  it  be  not  withdrawn  from  the  said 
children  within  two  months  (10);  excepting  only  whatever  has 
been  left  for  necessary  maintenance  (11).     Still  less  can  the 


(«)  As  appears  more  it  large  m  John 
Decker  Dissert.  Jur.  lib.  I.  c.  i.  and  in 
Cfcrittm.  vol  vi.  decfe.  5$.  n.6.  Which 
authors  state  that  the  decisions  of  the  high 
Court  of  Brabant  were  in  several  cases  ac- 
nsftlmg  to  Hie  optnioas  ef  Peoc.  anl  Ever- 
hard. 

(l)  Vide  Coren,  obs.  zz,  is.  Grotius, 
Inleyd.  lib.  a.  c  15.  in  fin.  Coat.  Antwerp, 
c.41.  an.  51. 

(3)  Secundum  1. 3.  Ff.  de  his  quae  pro 
non  script,  hab. 

(4)  According  to  Chriatin,  vol.  iv.  de- 
cis. z»7«  0* x.  &  vol.  «  decis.  4. 13.  cum 
acq.  Zvpe  Notit.  Jur.  Belg.  de  Jure  fisci, 
infill. 


<5)  Vide  HegSster  B.  A.  tot  136. 

(6)  Register  B.  D.  page  195. 

(7)  L.  fin.  Ff  de  boob  ckmnator.  1 1. 
Cod.  de  his  qmb,  ut  indigti.  1. 10.  §  1. 
Ff.  de  Solut.  matrim.  1.  134.  $  1.  D.  de 
■L  J.Keurenvan  Kelaad,  c.  ft.  art.  at* 

(8)  Gail.  a.  obs.  115. 

(9)  Auth.  ex  complexu.  Cod.de  incest, 
nupt. 

(10)  L.  x.  Cod.  de  natural,  lib.  Cons,  fc 
Adv.  Rotterdam,  torn.  3.  cons.  9  r .  n.  8. 

(xx)  Cap.  5.  in  fin.  x.  de  eo.  qui  daxkm 
matrim.  quam.  poIL  adult.  Neostad.  »uj- 
prem.  Cur.  decis*  a.  Chriatin.  vol.  i. 
decis.  11 7.  Customs  of  Antwerp,  tic  45* 
art.  7.  8.    GaJL  fib.  0.  obs.  1 1  j. 
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parents  inherit  from  each  other,  who  polluted  matrimony  with 
such  adultery.  (1) 

§11.  Other  natural  children  may,  like  other  strangers,  in-  NitanlCfta- 
berit  property  from  their  parents  by  last  will  (3) ;  which,  in 
Friezland,  if  there  are  other  legitimate  children,  cannot  be  ex- 
tended iiutber  than  to  one  twelfth  part  of  the  whole  estate  (3); 
and  in  several  cities  it  is,  in  like  manner,  limited  to  a  certain 
share,  aa  at  Leyden  and  Ondewater,  where  any  person  having. 
legitimate  children  cannot  leave  a  natural  child  more  than  one 
fourth  part  of  a  child's  portion  (4) ;  which  proportion,  by  a  spe- 
cial privilege  granted  by  Duke  Albert  to  the  people  of  Amster- 
dam in  the  year  1887,  and  to  those  of  Leyden  in  the  year  1389, 
was  extended  still  further,  viz.  that  if  any  property  be  left1  to 
hartaids  there,  and  they  die  there  without  lawful  issue,  such 
property  should  again  devolve  upon  the  persons  from  whom  they 
were  descended. 

j  12.  The  guardians,  curators,  and  administrators  of  minors  Guardians, 
and  their  wives  or  children,  and  also  sponsors,  that  is,  god&thers  c!^tOT»»  «Ad- 

.  ,      i.  mimstratois, 

and  godmothers,  concubines,  &c.  cannot  take  from  their  pupils,  and  Sponsor*,  or 
godchildren,  and  minors,  any  immoveable  property  by  last  will,  ^^^1/^ 
nor  any  thing  by  which  their  immoveable  property  will  be  in- 
cumbered (5).  Grotius  understands  this  only  of  immoveable 
property,  to  the  exclusion  of  all  moveable  goods  without  dis- 
tinction. But  in  law,  for  one  and  the  same  reason,  it  is  under* 
stood  to  apply  to  moveable  property  of  considerable  value, 
which  in  similar  cases  is  put  upon  the  same  level  with  immove- 
able property  (6).  To  determine  this  point,  therefore,  with  the 
greater  certainty  in  the  Netherlands,  Philip,  King  of  Spain, 
subsequently  explained  the  eternal  edict  in  die  year  1611,  by  an 
ampliation  (7) ;  and  it  was  so  understood  by  a  sentence  of  the 
court  in  the  ease  of  Mr.  Van  Noortwyk  against  Mr.  Van  ■  i 
defendant,  the  defendant  having  been  guardian  of  CorneHs 
Van  Watervliet,  and  instituted  his  universal  heir ;  and  it  was 
judged  by  the  court  that  the  immoveable  goods  of  the  said 
Watervliet,  (he  having  died  a  minor),  must  devolve  upon  Mr/ 


tO  L.6.  Cod.  d*  inceat.  nape.  1. 13. 
ft  de  hk  <pue  ut  indign. 

(a)  Groeneweg,  ad  La.  Cod.de  natural. 
1%.  a.  5. 

(3)  Sande,  lib.  4.  tit.  4.  def.  3. 

<4)  Sea  Statutes  (Keuren)  of  Leyden, 
«t.  lj&;  of  Oudewater,  art.  178 

0)  Na&  Oct.  4,  1540.  ZvpasNotit. 
Jar.  fitJg.  tk.  de  teatam.  in  verb,  ita  base, 
fode,  fib,  a.  tit.  o»  dt£  19,  20.  Cost. 


Antwerp,  tk.  46.  art.  7.  Rebuff,  ad  con- 
sul, reg.  tracut.  de  donat.  &  aliis  de- 
posit, tutor,  contra.  I.5.  Ff.  de  donat. 

(6)  Arg.  L  21.  Cod.  de  administr.  tutor. 
cap.  tua  extra,  de  bis  qua;  fiunt  a  pra> 
latia.  Glose.  in  cap.  1.  verb,  asaistentes  in 
fin.  De  Ceric.  segrot.  in  6.  Vide  CepbaL 
cons.  59^.  n.  54.  et  acq. 

(7)  Vi<i  Wesel  ad  Con*.  Ultr.  art.j j» 
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Van  Noortwyk,  who  would  have  been  heir  ab  intestate ;  and  it 
was  understood  to  belong  amongst  immoveable  goods,  aotionet 
et  jura :  this  sentence  was  likewise  confirmed  by  die  high  court 
in  the  year  1675. 

But  it  is  not  understood  of  those  who,  without  a  will,  ought 

by  law  to  inherit  the  property  of  such  minor  ab  intestate*  to 

whom  any  bequest  of  their  pupils  of  immoveable  property  is  not 

prohibited.  (1) 

Convents,  Eccie-      §  1<S.  By  proclamation  of  the  20th  March  1584s  and  15th  Oe- 

Sthc?^   tober  15S1>  no  convente  a™1  prohibited  ecclesiastical  bodies  maj 
hibited  Colleges,  inherit  any  immoveable  property  by  last  will ;  which,  for  tha 

reasons  above  cited,  must  likewise  be  extended  to  moveable 
_  property  of  considerable  value  (2);   and  the  sajd  prohibited 
bodies-  are  entirely  excluded    from    all  inheritances  by  la*t 
wills  (S).   The  prohibited  bodies  among  us  are,  all  commuaitieaj 
meetings,  and  sects  that  are  not  of  the  true  Christian  reformed  re* 
ligion,  as  publicly  taught  in  the  churches  here ;  some  of  whidh  are 
necessarily  indulged  on  account  of  our  intercourse  with  foreign 
people  and  nations,  yet  not  so  that  such  indulgence  is  to  be  con- 
strued into  an  approval  of.  the  same,  or  that  they  should  make 
any  acquisition  which  otherwise  is  not  permitted,  or  is  prohibited 
by  the  laws.  (4) 
No  Adherents  of      §  14.  To  this  head  may  be  referred  the  proclamation  of  the 
JjuJ^      States  of  Holland  of  the  4th  May  1655 ;  by  which  aH  persons 
dained  person*,   are  thenceforth  strictly  prohibited  from  bequeathing  any  property 
whatsoever  by  testaments,  codicils,  legacies,   donations  mortis 
causd,  and  inter  vivos,  or  by  any  other  fraudulent  and  simulated 
transactions  and  contracts,  to  or  on  behalf  of  any  pretended  spi- 
ritual  persons,  priests,  nuns,  and  nuns  at  liberty  to  break  their 
vows,  or  other  adherents  of  the  Pope,  and  persons  ordained; 
neither  to  any  convents,  nor  to  any  other  spiritual  poor  institution 
or  hospitals;  and  that  the  said  property  should  not  be  suc- 
ceeded to,  according  to  such  dispositions  of  last  wills,  donations, 
or  contracts,  but  that  the  said  property  should  devolve  upon 
•       those  who,  according  to  the  customs  and  laws  of  the  country 
would  be  entitled  thereto  by  the  law  of  succession. 
No  Notaries,  §  15.  Further,  no  notaries  can  take  or  enjoy  any  benefit  under 

made  in  their     wills  executed  before  them  (5) ;  neither  can  any  other  persons 


Presence. 


(t)  Vide  Christi n.  vol.  4.  dec.  4.  n.  10. 
Cons.  &  Adv.  vol.  i.  cons.  10  &  114.  and 
Amsterdam  vol.  iii.  cons.  147. 

(2)  Arg.   1.  %%,    Cod,  4*  admuustr. 


(3)  L.  8.  Cod.  de  hered.  instie.    Vide 
Coren.  obs.  9. 

(4)  Vide  Groenewes.   ad  tit.  Cod.  dt 

haeretic.  ct  Manich. 


**<*•  r*  j        (5)  L-  <Kvv.s.  IT.  ad  1.  Cornel,  dc  fJiA 

•    Christirt.  voLt,  dwcis.-^jo. 


Ciu&3  fy*hm(m&tomfaliti&  «27 


who  have  inserted  «ry  thing  fer  thhir  4wn  bdtiafit  id  the  last 
wills  of  otbersv(l) 

§  16.  It  was  likewise  directed  by  a  proclamation  of  die  Howfer Minora 
4th  October  1640*  thtft  whoever  promises  to  marry,  or  actually  lent  rf  their 


marries  a  young  man  milder  tbfe  age  tof  twenty-five*  or  a  add  *«"nts,  Guar- 

j         l  i*^^.  •  t       *     i  /»/.  7        <&«»»  *c.  mar 

wider  ther  age  of  twenty,  without  the  constat  of  the  tether  bequeath  to  each 
oroo&er,  tad  the  peatfe*  retotkms*  or  the  foagiittrates  of  the  ^h»by  wiu. 
pfoee,  suck  betrothed  or  married  persotw  cannot  take  any  thing 
by  last  will ;  which  proclamation  was  .made  alt  that  tirtie,  wheri, 
with  respect  to  marriages  contracted  without  the  coAdent  of 
those  who  ought  to  have  any  control  therein,  na  fall  law  was 
enacted^  and  when  the  dissolute  permission  of  a  girl  to  a  young 
nan,  who  agreed  to  marry  beferfc  the  priest  (who  alone  took 
cognisance  thtiredf,  and  certified  that  such  persona  had  entered 
iato  matrimony  before  him),  waft  carried  to  snob  a  length*  that 
frequently  the  parents,  guardians*  and  other  relations*  emrid 
obtain  no  previous  knowledge  thereof.  Bat  since  by  the  poHtfcfel 
ertinanee  in  the  year  1580,  (art.  S.)  inch  provision  was  made 
therein*  that  no  one  ca»  tnftfcr  into  raritriradny  withdut)  the 
knowledge  of  hb  prfrenty  guardians*  or  the  .magktratesy  the 
preceding  1  lth  art.  of  the  proclamation  of  fhte  4fh  Qtt.  154$, 
teetfcarily  feeea  ka  fafce*  though  Grotrat  (2)  has  mcortsidtfately 
iasMsd  k  its  if  it  cooM  still  take  rfwt. 

$17*  A  itoan  or  woman  entering  into  a  second  manriig*  with  **°J  far  * 
any  one  having  children  by  a  fontier  marriage,  cxtanot  take)  any  Widower,  luv- 
benefit  by  last  will,  donation,  or  otherwise,  exceeding  the  smallest  ^"foraer  Mu?^ 
portion  of  any  of  the  children  of  the  former  marriage  (S) ;  and  riage,  maybe- 
whatever  has  been  given  or  bequeathed  to  him  or  her  beyond  ^  the  Second  r 
that  portion,  oomes  only  to  this  benefit  of  the  children  of  the  Consort, 
former  marriage  (4).     Agreeably  to  this  was  the  decision  of 
the  high  court,  on  the  Slst  July  1620,  in  the  case  of  Adriana 
de  Ruysser,  residing  at  Ter-Veer,  impetrator  in  case  of  appeal 
against  Jacob  Pietersz,  defendant,  and  on  the  3d  of  June  1634, 
between  Philippus  de  Bakkere,    the    litigating  prisoner  and 
plaintiff,  against  Anthonis  Tisius,  defendant  (5).     But  on  this 
subject  we  shall  treat  more  fully  in  the  following  book,  under 
the  tides  of  partnership,  community,  and  ante-nuptial  contracts. 


(i)  Vide  tit.  C-  de  his  qui  sibi  in  tes- 
titn.  adscr.  and  Groeneweg.  upon  that 
title,  and  also  Van  den  Berg,  Advysb.  vol.  i. 
coos.  19.  U  seq. 

(»)  Inleyd.  lib.  *.  c,  n.  vers,  by 
feuwelykfc  c.  16.  vers,  mans  die. 


(3)  L.hacEdkule,6.  OoddeSecund. 
Nupt. 

U)  Novell.  11.  c.  27. 

Is)  See  Cons,  and  Adv.  vol.  vi.  part.  af 
cons.  181. 
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How  far  Hus- 
band and  Wife 
may  do  so  in 
Gelderland,  and 
$i>  the  Diocese 
of  Utrecht. 


How  for  at 
Delft. 


KoAduHereroT 
Adulteress  can 
inherit  from  etch 
other; 
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"§18.  In  Gelderland  and  the  diocese  of  Utrecht,  husband  and 
wife  may  neither  leave  property  reciprocally  by  last  will,  ex- 
cepting only  the  usufruct  (1) ;  which  is  only  to  be  understood  of 
property  situated  there,  according  to  the  declaration  of  the 
States  of  Utrecht,  on  the  14th  April  1659,  (art.  1.)  wherein  it 
was  explained,  that  the  said  statute  is  real,  and  only  limited  to 
'property  within  their  jurisdiction ;  and  that  the  people  of  Utrecht 
were  not  prohibited  from  bequeathing  to  each  other  property  to 
be  found  in  Holland  or  elsewhere,  without  the  diocese  of 
Utrecht  (2) 

§  19.  At  Delft  also  a  statute  exists,  that  a  wife  may  not  by 
testamentary  disposition  make  a  bequest  to  her  husband,  ex- 
cepting when  it  is  done  reciprocally;  namely,  provided  that  her 
husband  bequeaths  to  her  again  as  much  as  she  has  bequeathed 
to  him  (3).     And  so  a  similar  practice  obtained  at  Leyden, 
according  to  the  old  statutes  of  that  city,  previous  to  the  year 
1400,  one  of  which  enacted  that  no  husband  should .  benefit  his 
wife,  nor  a  wife  her  husband,  nor  their  reciprocal  heirs,  when 
such  benefit  takes  place  on  behalf  of  the  one  and  not  of  the 
other.    This  statute,  however,  was  altered  and  annulled  on  die 
4th  of  March  1460. 

§  20.  If  any  one  commits  adultery,  he  loses  thereby,  on  behalf 
of  his  consort,  all  such  benefits  as  he  otherwise  would  have  been 
entitled  to  (4),  as  will  be.  said  hereafter  in  the  fourth  book, 
under  the  tide  of  ante-nuptial  contracts. 


(i)  See  Cost.  Utrecht,  rubr.  a».  art.  ?. 
(a)  Vide  Wetelad  Nor.  Ultr.  art.i. 
ft  teq. 


(3)  Vide  Cons,  &  Advys.  vol.  I  com. 

136. 

(4)  See  the  Political  Ordinance,  ait. to. 

Junct.  Novell.  117.  c.  8.  §  »•  c-  9*  §  * 
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CHAP.  IV. 

Qf  the  bequeathing  of  Inheritances  in  general,  and  whom  a  Tenon 

may  or  must  institute  as  Heir* 

[Grot.  2.  18.] 


%   1.  Bequeathing  an  Inheritance 
defined. 
2k  Who,  and  how  many  Per* 
sons    may    be   instituted 
Heirs. 

3.  Division  of  an  Inheritance, 

how  to  be  understood* 

4.  Whether,  and  how  far  Pro- 

perty may  bt  bequeathed 
partly  by  last  Wk%  and 
partly  left  to  be  inherited 
pursuant  to  the  Law  of 
Succession* 

5.  What  Persons  a  Testator 

ought  necessarily  to  instil 
tute  as  Heir  for  a  certain 
Portion. 

6.  What  Right  Children  have 

where  Parents  have  omitted 


to  institute  them  Heirs,  or 
have  unjustly  disinherited 
them. 

7.  Of  Parents  not  being  insti- 

tuted Heirs  by  their  ChiU 
dren. 

8.  Of  Brothers  and  Sisters,  in 

case  dishonest  Persons  be 
instituted  in  preference  to 
them. 

9.  Who  are  to  be  considered  as 

dishonest  Persons. 

10.  A  Concubine. 

11.  Natural  Children. 

12.  What  are  to  be  construed 

legal  Reasons  for-  dis- 
inheriting* 

13.  In  Children; 

14.  And  kv  Parents. 


9JVHE  real  or  essential  part  of  a  testament,  or  full  last  will; 
consists  in  bequeathing  an  inheritance  (1),  without  which 
no  will  can  exist  (2);  on  which  account  it  is  usually  inserted 
first  of  all,  and  in  the  first  part  of  a  will  (8),  after  which  follow 
the  other  bequests,  and  those  directions  which  the  heir  is  obliged 
to  satisfy  and  execute  (4) ;  which,  according  to  our  manners,  are 
enumerated  before  the  inheritance  as  a  proviso  of  what  the 
testator  wishes  should  be  done  and  followed  by  the  heir. 

§  1.  Bequeathing  inheritance  is  a  last  will,  in  which  a  testator  ********  an 
institutes  any  one  heir  to  his  whole  estate,  with  all  rights,  Sid!*"*** 
actions,  and  claims,  both  active  and  passive.  (5) 

§  9.  A  testator  may  institute  whomsoever  he  wishes  to  be  his  Who» tnd  h«* 
beir,  without  distinction ;  if  they  are  but  such  as  are  not  pro-  J^tS* 

Hein. 


(l)  $  J*,  taut,  de  bgat. 

(*)  $%.1mKk.<UGdticonmm.hantd. 
I.  i.  in  fin.  Ff.  de  vulg.  &  pupill.  substk* 
).vk.  Cod.de  jim  CodiciH. 

(3}  L.  i.  Ff.  de  hered.  instiu 


(4)  116.  Ff.  de  legat.  i.  I.36.  Ff.  de 
legat.  a.  §  1.  Instit.  de  legit. 

(5)  L.**  1«"9-  1 13*  U78.  J  1. 

Ff .  de  verb,  sipuficat. 
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Dirision  of  an 
Inheritance, 
howr  to  be 
understood* 
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hibited  by  the  law  from  inheriting  by  last  will  (1).    Who  such 
prohibited  persons  are  we  have  ehpwn  at  length  in  the  preceding 

chapter. 

A  testator  may  likewise  institute  as  many  heii*  as  he 
pleases  (2) ;  so  that  an  inheritance  may  be  divided  into  so  many 
shares  as  one  wishes*  whiph  by  the  written  laws  was  compared 
to  ope  pound  weight  of  twelve  ounces  (3) ;  so  that  an  inheritance 
was  usually  divided  iqto  twelve  shares. 

§  S.  And  it  was  a  rule,  that  any  testator  may  bequeath  part 
of  his  e***te  by  will ;  bat  if  any  one  was  instituted  heir  only  to 
an  inferior  part,    without  any  other  person  being  nominated 
together  with  him,  it  was  understood  that  the  whole  was  in* 
eluded,  and  that  the  remainder  became  the  acquisition  of  the 
Instituted  heir,  because  no  one  was  instituted  with  him.    And 
again,  if  there  were  more  than  twelve  shares  named,  so  much  was 
deducted  from  each  share,  according  to  its  extent,  as  would  make 
it  equal  to  the  twelfth  part  (4) ;  or  in  cape  of  dpuble  the  number, 
as  much  as  was  wanting  to  the  computation   of  twenty-four, 
instead  of  twelve  share?,  vhich  amount*  to  one  qnd  the  same 
thing.    A  mere  mistake  U*  the  calculation*  of  the  testator  cannot 
ioapede  or  akar  his  expressed  will  and  meaning,  to  which  more 
regard  is  to  be  paid  than  to  his  words.     For  instance,  if  a  tes- 
tator had  by  his  will  nominated  ^our  particular  persons  to  be  his 
heirs,  to  each  of  whom  he  had  bequeathed  a  third  part ;  orjfoe 
persons,  to  each  of  whom  he  had  bequeathed  a  fourth  part  of 
his  estate^  the  third  p*rt  cor  fourth  PW*  of  each  Wgjrt  to  V 
diminished  to  a  mst  fourth  or  fifth  p#rt»  because  it  sufficiently 
appears  that  he  intended  to  give  to  each  of  his.  nominated  bw 
an  equstl  portion  pf  his  tfitoto.  (5) 

§  4,  feut  with  respect  to  the  rule  pf  acquisition  (6),  where  «W 
Jn,a r,J[wpep'  °^  (*roo;n£  ^)  **  uomiwted  kew  to  a,  certain  stare*  vfthflw* 
bequeathed  a  Joint  heir  to  the  remahwg  4uure&  the  subtilty  of  <be  Eowww 
^a^d^iy  law  is  not  regarded  i  9£cwdi*^i  ia  m*k  caae  the  remowg 

left  to  be  in.  shares,  to  which  **P  OH$  W*  instituted  fctr»  do  JM>t  totf>n*e  an 
wA^iSSd?01  aoyiisition  to  the  heir  pontiortM  «pd  instituted*  but  remain  wd 
Succession.         devolve  upon  him  whp  fe  the  to§t*tox*&  Dearest  relation  by  Wwdi 

pursu^ntt  to  the  l#w  of  successipA ;  w4  it  &  oot  4sei*ed  cpn- 


Whether,  end 


?'..ii   mi\ft     m.  ♦.     i. 


1'     PV 


,>Mfl   JIIP  f 


•^n 


«r*» 


(i)  Arg.  L  il.  Ff.  de  judic.  &  1. 43* 
§  1.  Ff.  de  procurat.  junct.  Sc  fin.  InstFc. 
4*  hpred.  iqtut.  &  $  ft4*  1^  4«  1*J*. 

(a)  §  4-  IW.  do  bared,  in*. 

(3)  I  J.  task*  d*  fcwed-  Wife 

(4)  S  5.  !»*«•  <*«  *«#*  ***•  *•** 


Ff.  de  reg.  jur.   1.  13,  Cod*  de  hered. 
insth. 

(5)  L.  15.  Co4.de  tmte*.  L  16.  Cod. 
4»  fifei  emmm.  $  4  St  7.  fauauu  4b  taftft. 


(6)  De  jure  wxrmamwa^ 
Fcrens.  lib.*.  c.5-  §  t^* 


Ch.  4.  J        Of  the  bequeathing  qf  Inheritances,  $c.  83\ 

tiadktory  when  a  testator  leaves  one  part  of  his  inheritance  by 
a  last  will,  and  allows  the  other  part  to  be  inherited  pursuant  to 
the  law  of  succession*  (1) 

If  many  and  several  heirs  be  nominated,  each  of  them  must 
bear  the  charges  of  the  estate,  according  to  their  respective 
shares  of  inheritance.  (2)  - 

§5.  Among  those  whom  a  testator  may  institute  as  heirs,  What  Persons  a 
there  are  some  persons  whom  he  must  necessarily  institute  as  neceswrfiyto C 
heirs  for  a  certain  portion,  and  whom  he  cannot  disinherit  but  for  in«itut/e  M 

•  .  Heirs  far  a 

special  reasons :   these  are  divided  into  three  descriptions   of  certain  Portion 
persons ;  viz. 

I.  Parents,  their  children. 
II.  Children,  their  parents. 

III.  Brothers  and  sisters,  each  other  in  preference  to  dis- 
honest persons.  (3) 

And  first,  with  respect  to  parents ;  it  is  their  duty  to  institute 
as  heirs  their  children  or  further  descendants  in  preference  to 
others,  either  for  the  whole  or  at  least  for  a  certain  share ;  whom, 
according  to  the  Roman  laws,  they  might  not  pass  by  silently  in 
their  wills,  but  were  obliged  to  nominate  them  expressly  as  heirs 
for  a  certain  share,  or  to  disinherit  them  upon  legal  and  ex- 
pressed reasons,  and  declare  them  unworthy  of  such  share ;  and 
in  failure  thereof,  the  entire  last  will  became  of  itself  null  and 
void,  together  with  whatever  was  contained  therein,  if  the  father  . 
had  entirely  omitted  his  children  therein  (4) ;  but  where  the 
mother  has  been  unjustly  disinherited  or  passed  by  (and  the 
passing  silently  by  her  is  considered  to  be  a  disinheriting),  the 
last  will  is  annulled  only  so  far  as  concerns  the  inheritance  and 
the  institution  of  heirs,  upon  a  judicial  complaint  of  the  said 
children,  if  they  were  disinherited  or  passed  by.  without  legal 
reasons;  the  other  parts  of  the  said  will  remaining  in  full 
farce.  (5) 

§6.  But,  among  us,  if  both  the  father  and  the  mother  silently  What  Right 
pass  by  their  children,  this  is  considered  as  a  disinheriting ;  and  wbt«[pajrenta 


(i)  See  Grotius,  Ioleyd.  lib.  2.  c  18. 
in  fine.  Christin.  vol.  i.  decis.  305.  n.  18. 
wd  314.  n.  2.  and  vol.  iv.  decis.  10.  Gude- 
lui  de  jure  novissimo,  lib.  2.  c,  5.  vers. 
«.  ex  eo.  Zypge  Notit.  Jur.  Belg.  tit.  de 
;  tcstam*  im  ps.  Sande,  lib.  2.  tit.  2.  def.  2. 
'  Vide  infra  c.  vi.  6  8.  of  this  book.  &Vum. 
»d  §5-  Inst,  de  her.  inst.  n.  7. 

(a,)  L.  a.  Cod.  de  heredit.  act,  1.  6. 
Cod.  femil.  erciscund. 

(i)  Novell.  18.  c.  x.  Novell.  115.  c.  3, 


4.  1. 27.  Cod.  de  inoffic.  testara.  Who* 
are  to  be  considered  as  diihonctt  persons, 
vide  §  9.  p.  infra. 

(4)  Tot.  tit.  Ff.  de  lib.  &  posthum.  pr. 
3c  §  1.  &  §  3.  Instit.  de  exhzred.  libero- 
rum,  1. 1.  Ff.  de  injuato,  rnpto,  &  irrito 
acto  testam. 

(5)  §  ult.  Instit.  de  exhercd.  lib.  L  1. 
Ff.de  legat.  praesc.  contra  tab.  honor,  poss* 
petit.  Novell.  1.  115.  c.  3.  in  fin,  tot*  tit* 
Ff.  Cod.  de  inoffic.  testam* 
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have  omitted  to 
institute  them 
Heirt,  or  have 
tin  justly  dis- 
inherited  them. 


Of  Parents  not 
being  instituted 
Heirs  by  their 
Children. 


Of  Brothers  and 
Sisters, in  case 
dishonest  Per- 
sons be  insti- 
tuted in  Pre- 
ference to  them. 


^rVho  ate  to  be 
considered  as 
dishorn*  Per- 


A  Concubine. 


Natural  Chil- 
dren. 


the  last  will  with  respect  to  the  other  parts  remain  of  effect, 
saving  only  the  right  of  the  children  to  have  the  bequeathed  in- 
heritance annulled,  if  disinherited  or  passed  by  without  legal 
reasons  (1).  Children,  born  after  the  death  of  their  fathers  or 
mothers,  have  the  same  right  according  to  Sande  (2) ;  in  which 
case  also,  according  to  the  Roman  law,  the  whole  last  will 
becomes  null  and  void  of  itself.  (3) 

§  7*  As  parents  cannot  disinherit  their  children,  so  neither 
may  children  disinherit  or  entirely  pass  by  their  parents,  but  for 
legal  reasons ;  and,  upon  their  complaint  likewise,  the  institution 
of  heirs  is  annulled  for  their  benefit  (4).  But  this  rule  is  to  be 
understood,  among  us,  with  this  limitation,  viz.  that  it  has  effect 
in  those  places  where  parents  inherit  from  their  children  by  the 
law  of  succession,  but  not  in  those  places  where  they  may  not 
inherit  from  their  children  by  the  law  of  succession ;  who,  ac- 
cordingly, having  no  right  of  themselves,  may  be  passed  by, 
according  to  Coren.  (5) 

§  8.  But  brothers  and  sisters  have  no  such  powerful  claims 
upon  each  other;  for  they  can  only  have  the  institution  of  heirs 
annulled  for  their  benefit  in  the  event  of  their  being  passed  by 
and  dishonest  persons  being  instituted  heirs  in  their  stead  (6) ;  so 
that,  in  such  case,  the  brothers  and  sisters  may  be  disinherited 
and  passed  by.  (7) 

§  9*  Dishonest  persons  are  not  only  such  as  have  been  declared 
to  be  so  by  any  preceding  judicial  sentence,  but  also  those  who 
lead  such  a  life,  that  on  that  account  the  public  do  not  consider 
them  as  honest  people.  (8) 

§10*  And  therefore  a  concubine  may  so  far  be  considered  as 
dishonest,  that  she  cannot  be  instituted  heiress  while  brothers 
and  sisters  are  passed  by.  (9) 

§  11.  But  whether  the  natural  children  of  unmarried  parents 
are  to  be  considered  as  dishonest  persons  in  such  degree,  that 


**»• 


(i)  Grotius,  Inleyd.  lib.  a.  c.  iS.  vers. 
nor  de  Roomse  Regten.  Gndelin  de  jure 
novissimo,  lib.  i.  c.  13.  vers.  Quid  mori- 
bus.  Jc  Kb.  %,  c.  5.  vers.  Posterior.  Chris- 
tin,  vol.  iv.  decis.  ao.  n,  8.  Neotud.  Supr. 
Car.  HoOand.  decis.  100. 

(2)  Lib.  4.  tit.  a.  def.  a. 

(3)  §  *•  iB*t'  quib.  mod.  testam.  in 
firm,  $  1.  Instit.  de  exhered.  lib.  3.  $  i. 
Ff.  de  injusto  rupto. 

(4)  L.  15.  Ff.  de  inoffic.  testam.  I.  7. 
f  t.  Ff.  unde  liberi.  Novell.  115.  c.4. 
Sande,  lib.  4.  tit  u  def.  4.  vers,  sed 
onam. 

(5)  Obs.  xo.  n.  a*.   Vide  ttiaa  L  6. 


$  1.  Fl  de    inoffic.    toatatn.  junct.  L  8. 
Cod.  eod. 

(6)  L.i.  Ff.  1. 27.  Cod.  de  inoffic. 
testam. 

(7)  Novell.  18.  c.  i,  Novell  rij. 
c.  3, 4.  Vmn.  ad  $  i.  Inst,  de  inoff.  test. 
Zupthen  §  Broader,  n.  a.  8c  15.  darns 
$  testam.  quaest  5a  ft  Vino,  dkto  rk.n.6* 

(8)  Vide  Sicbard.  ad  d.  L*7.  Cod. 
de  inoffi.  tetam. 

(9)  DD.  ad.  d.  I.  37.  Cod.  de  mof. 
tesram.  Gomes.  Van  F  rjeolot,  torn.  I.  ci  i« 
n.  8.    Cons  &  Adv.  of  Amsterdam,  voL  SL 

cons/50. ;   and   of    n "  *  *" 

cons.  73. 
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they,  having  been  instituted  heirs  in  preference  to  brothers  and 
sisters,  may  be  deprived  of  such  an  inheritance;  — the  general 
opinion  concerting  them  is,  that  since  no  fault  can  be  attributed 
to  them  arising  from  their  own  act  (1),  according  to  Ezekiel 
(xviii.  19, 20.) ,  they  cannot  be  considered  as  dishonest  persons.  (2) 

Disinheriting  cannot  exist  between  children  and  parents  with- 
out legal  reasons,  which  must  not  only  be  expressed  in  the  last 
will,  but,  independently  thereof,  the  causes  of  their  being  so 
disinherited  must  be  proved.  (S) 

§  12.  What  causes  are  legal  and  sufficient  for  disinheriting,  both  TO*  ■»  tobt> 

with  respect  to  children  and  also  with  respect  to  parents,  are  left  to  R^STftlr8*1 
the  discretionary  judgment  of  the  judge,  according  to  the  example  tiantoiting. 
of  those  mentioned  in  the  Roman  law  (4) ;  and  therefore,  in 
order  that  it  should  not  be  effected  upon  too  light  grounds,  and 
without  knowledge  of  matters,  our  notaries  are  directed  not  to 
officiate  in  cases  of  disinheriting  but  in  the  presence  of  alder- 
men. (5) 

The  causes  of  disinheritance  expressed  in  the  Novel  above 
referred  to,  are  enumerated,  with  respect  to  children,  as  far  as 
fourteen,  and  in  the  case  of  parents,  to  the  number  of  eight; 
and  according  to  their  importance  we  are  in  the  habit  of  judging 
in  other  similar  cases.  (6) 

§  IS.  These  causes  of  disinheriting  children  are  as  follows;  In  Children; 
viz. 

1.  If  a  child  with  an  evil  intention  have  struck  his  parents; 

2.  Or  have  made  use  of  public  slander  against  them ; 

3.  Or  have  accused  them  of  crimes  punishable  by  corporal 
punishment,  excepting  such  as  concerns  the  government  of  the 
country  or  the  welfare  of  the  state; 

4.  If  he  commit  roguery  and  crimes,  or  have  teen  accessary 
thereto; 

5.  If  he  have  endeavoured  to  deprive  his  parents  of  their 
lives  by  poison  or  other  wicked  means ; 

6.  If  a  son  have  carnally  known  his  father's  wife  or  concubine ; 

7.  If  a  child  have  made  his  parents  to  be  suspected  by  others, 
to  their  great  prejudice  and  loss; 


(i)  L.  a6.  Ff.  de  pom. 

(%)  See  Pabeot.  Tract,  de  not.  spnriis- 
que,  c  55.  &  seq.  Hartman  Pistor.  lib.  z. 
quae*  30.  n.  36.  8c  teq. 

{$)  L.  3a  Cod.  de  iooffic.  testaro. 
Novell.  1 15.  c.  3.  See  also  the  oath  of 
Notaries,  art.  j. 

(4)  Vide  Novell.  115.  c.  3.  4.  DD. 
td  Auih.  iiao  Kcet.  Cod.  de  fib.  pneterk. 


Gomes*  1.  Resolut.  1 1.  Jul.  Clar.  §  tes- 
tam. qusest.  41.  n.  a.  Menocb.  de  Arbit. 
Jud.  Cat.  167.  n.  6.  Grass.  Recept.  Sen* 
tent.  §  testam.  quxst.  4a.  n.  a,  3. 

(5)  See  the  Notarial  Oath,  art.  $• 

(6)  See  Gomes.  *  JuL  Clar.  d.  locia. 
Grotius,  Inleyd.  lib.  a.  c.  18.  vers,  welk* 
oorsaken.  &  scq. 
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8.  If  a  son,  being  able,  have  refused  to  release,  or  be  security 
for,  his  imprisoned  parents; 

9.  If  a  child,  have  by  compulsion,  prevented  his  parents  from 
disposing  of  their  property  by  last  will  and  testament ; 

10.  If  a  child  have  become  a  dishonest  stage-player,  and  per- 
sisted therein ; 

•11.  If  a  daughter,  whom  the  parents  have  endeavoured  to 
get  honestly  married,  lead  a  lewd  life,  and  prostitute  herself 
publicly,  and  persist  therein ;  for  those,  who  have  themisfortune 
to  be  seduced  by  any  young  man,  but  do  not  continue  in  a 
vicious  course  of  life,  are  not  reckoned  among  the  legally  dis- 
honest persons  (1 ) ; 

12.  If  children  have  neglected  their  parents  while  labouring 
under  madness ; 

IS.  If,  the  parents  being  taken  prisoners  by  the  enemy,  the 
children  (being  able)  have  not  exerted  their  utmost  "efforts  to 
procure  their  release; 

14.  If  a  child  of  parents  professing  the  true  religion  fall 
into  heresy,'  that  is  to  say,  into  disbelief  of  Christianity  and  the 
word  of  God,  so  that  he  cannot  be  included  among  any  of  the 
acknowledged  religious  sects,  as  was  directed  at  the  pacification 
of  Ghent  in  the  year  1576  (art  23.);  viz.  that  if  any  parents 
bequeath  less  to  their  children  by  will,   on  account  of  religion, 
than  such  children  are  entitled  to,  the  deficiency  shall  in  such 
case  be  made  up  through  means  of  government.     This  regula- 
tion was  lately  renewed  by  the  States  of  Holland,  by  a  procla- 
mation  of  the  4th  May  1655;   viz.  That  all  Roman  catholic 
parents  having  one  or  more  children  (one  or  more  of  whom  shall 
not  profess  the  Roman  catholic  religion)  may  not  give  a  greater 
portion  to  their  child  or  children  so  professing  the  said  Roman 
catholic  religion,  either  by  testament,  codicil,  legacy,  donation 
fiortis  causd  or  inter  vivos,  or  by  contract,  than  to  their  child 
or  children  who  are  not  of  the  Roman  catholic  religion.     And 
in  proportion  as  they  shall  be  found  to  have  acted  contrary 
hereto,    such  children  shall  enjoy  from  the  estate    of  their 
parents  as  much  as  any  children  of  the  Roman  catholic  religion 
who  had  been  most  favoured* 
AaJmPtteiits.  .     %  14.  The  legal  causes,  for  which  a  child  may  disinherit  or 

pass  by  his  parents,  are  the  following;  viz. 

1.  If  parents  have  accused  their  children  of  capital  crimes; 


f  • 


(i)  Arg.  1. 6.  §  i.  Ff.  ad  leg.  Jul.  de    |    riru  nuyt.  1. 4.  §  J.  Ff.  de  his  <iu*  not.  in- 
iduk.  junctr  1.  43.  in  pr.  &  §  1.  Ff.  de    |    Lm. 
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2.  If  they  have  attempted  to  poison  them,  or  by  any  other 
means  to  deprive  their  children  of  life ; 

3.  If  a  father  have  carnal  connection  with  hi*  sorts  wife  or  **• 
concubine  ; 

4.  If  the  parents,  through  compulsion,  have  prevented  their 
children  from  disposing  of  their  property  fay  last  wffl ; 

5.  If  the  parents  have  attempted  to  deprive  each  other  of  life, 
or  of  the  use  of  senses,  by  poison  or  any  other  weans ; 

6.  If  the  parents  have  neglected  their  child  iu  rage ; 

7.  If  the  parents,  possessing  the  ability,  have  not  endeavoured 
to  ransom  their  children  when  taken  prisoners by  the  enemy; 

8.  If  the  fether  or  mother  of  children,  professing  the  true 
frith,  UXk  into  heresy  or  atheism. 

All  th#  above  points  are  understood  to  be  requisite  for  the 
pvrpose  of  disinheriting  or  passing  by  entirely;  because  the 
passing  by  up  to  a  certain  share  is  permitted,  as  will  be  shown  in 
die  foDowing  chapter. 

If  a  child  approves  of  his  father's  will,  he  ha^  nevertheless, 
the  right  of  claiming  the  legitimate  as  well  as  the  Trebellianic 
portion,  (l)  .    . 

i     1       111WWW I     tmt      WPOMM    ainw    *  ■ 

(1)  Necttadfac.*  St*i*w,  dec.xj.  I  **  "**»  *  *•  TtoMIkafic  Portioft, 
Holland*  Coos,  p,  4.  CW1S3.  Concern-   |    «Ueiafta$c)l.xi.  }a.«fd»*WBook. 
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CHAP.  V. 


Of  the  legitimate  Portion  and 

[Grot.  2.  18.  16. 

§  1.  Legitimate  Portion  defined  ,• 
and  how  much  it  is  to 
Children,  Parents,  Bro- 
thers, and  Sisters. 

2.  If  one  of  several  Children  be 

disinherited,  or  refuse  the 
Inheritance,  whether  and 
how  it  becomes  an  In- 
crease to  the  other  Chil- 
dren, whether  in  the  In- 
heritance  or  in  the  Num- 
ber of  Children. 

3.  The  legitimate  Portion  of 

Parents,  how  much  it  is, 
when  they  inherit,  to- 
gether with  Brothers  and 
Sisters;  and  whether,  if 
Brothers  and  Sisters  be 
disinherited,  or  refuse  the 
Inheritance,  it  becomes  an 
Increase  to  the  Parents. 

4.  Whether  any  and  what  Part 

may  be  deductedfrom  the 
legitimate  Portion,  or  be 


necessary  Inheritance. 

&  eeq.] 

carried  to  the  Account 
thereof 

5.  Whether  Grandchildren  may 

claim  any  and  what  legit** 
mate  Portion  by  Represen- 
tation from  their  Grand- 
father and  Grandmother 
or  Ancestors. 

6.  Of  the  Right  which  Persons 

have,  who  have  been 
unjustly  disinherited  or 
passed  by. 

7.  Whether  and  in  what  Man- 

ner that  Right  is  trans- 
mitted  to  their  Heirs. 

8.  A  legitimate  Portion  must 

exist  in  full  Property,  and 
cannot  be  incumbered  with 
any  Charges; 

9.  Unless  for  the  Benefit  of  the 

Children  themselves. 
10.  Whether  and  how  it  can  be 
postponed  for  a   certain 
lime. 


IN  the  preceding  chapter  it  has  been  said,  that  no  parents  may 
disinherit  or  entirely  pass  by  their  children  in  their  last  will, 
nor  can  children  so  disinherit  or  pass  by  their  parents,  nor 
brothers  and  sisters  disinherit  or  pass  by  each  other,  in  certain 
cases ;  but  they  must  respectively  be  instituted  heirs  as  to  cer- 
tain shares  ( 1 ).  We  now  proceed  to  consider  to  what  share  they 
must  be  so  instituted  heirs. 
Legitimate  §  1.  The  just  part,  otherwise  denominated  the  legitimate  pot- 

•an^much    t*09**  *°  which  they  must  necessarily  be  instituted  heirs,  is,  with 
it  is  to  Parents,  respect  to  children,  if  their  number  be  Jour  or  less,  one  third 
$£^n>  *"      part ;  and,  if  Jive  at  more^  the  half  of  what  they  would  other- 
wise hare  inherited  by  the  law  of  succession  (2).    With  respect 


(i)  Novell.  18.   c.  i.     Novell,  iij 
c.  3,  4- 


i 


(i)  Novell.  1 8.  c.  i. 
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to  parents,  brothers,  and  sisters,   it  always  remains  a  third 
part(l) 

$  2.  A  question  has  arisen,  whether  among  five  children,  nS?  rf^!£! 
me  of  them  being  disinherited  for  certain  reasons,  or  having  for  inherited  or  re- 
other  causes  refused  the  inheritance,  should,  however,  make  out  fuie  ***  kherit- 

*  *  ance9  wnetner 

one  person  in  the  number,  and  his  share  become  an  acquisition  and  how  it 
to  the  other  children;  viz.  so  that  the  other  four  should  how-  ^£j?"  fa 
ever  draw  the  half,  or  whether  the  other  must  be  reckoned  as  oth« ;Chfldw% 
if  he  has  had  his  share,  and  the  share  of  the  other  children  re-  iiA^m-  or  . 


mains  the  same,  and  does  not  become  greater  than  it  would  have  !/ nm£ftg 
been  if  the  said  fifth  had  inherited  jointly  ?  The  opinions  of  the 
doctors  are  various  on  these  points ;  but  the  most  certain  opi- 
nion concerning  them  is,  that  a  disinherited  person  is  reckoned 
as  dead,  and  the  legitimate  share  of  the  other  children  is 
reckoned  without  including  in  the  number  the  person  disin- 
herited, in  the  same  way  as  if  he  was  not  there ;  and  according 
to  the  Dumber  of  the  others  only  it  is  calculated  upon  one  third 
or  upon  the  half  (if  they  be  four  or  five  in  number)  of  the 
amount  which  they  ought  to  have  inherited,  without  reckoning 
the  person  disinherited,  whose  share  is  an  increase  to  the  others 
in  the  amount  of  the  estate,  but  not  in  the  number  of  his  person ; 
with  regard  to  whom  the  others,  on  their  own  account,  are  un- 
derstood to  acquire  the  remainder  (2).  But  if  one  of  the  children 
refuses,  and  cedes  the  inheritance  of  his  own  accord,  his  share 
will  likewise  be  an  increase  to  the  others  in  the  enumeration  of 
his  person ;  so  that  if  one  among  five  refuses  the  inheritance, 
the  other  four  obtaining  the  right  of  the  fifth,  ought  to  be 
reckoned  for  five,  and  their  legitimate  share  will  be  calculated 
upon  the  half  of  what  they  ought  to  have  inherited  by  the  l*w 
of  succession*  (S) 

§  3.  In  like  manner  it  has  been  questioned,  whether  the  dis-  The  legitimate 
inheriting  or  passing  by  of  brothers  and  sisters  would  increase  p^ms,  how 
the  legitimate  portion  of  parents  who  ought  to  have  inherited  much  it  is,  when 
with  them  ?   For  example,  whether,  if  brothers  and  sisters  be  dis-  Brothenand 
inherited  or  passed  by,  the  legitimate  portion  of  parents,  (which  Sif*e?;  ^? 
otherwise,  if  they  had  inherited  with  brothers  and  sisters,  would  Brothenand 
ha?e  been  but  a  sixth  part  of  the  inheritance),  would  increase  to  JlJSted!  £w- 

fuse  the  Inherit- 


—■■■■■ 


(i)  Arg.  Novell.  1 1 8.  c.  i. 

(2)  Ui.  §  pen.  Ff.  de  boa.  possess. 
cmtn  tab.  §  3.  Intttt.  de  Success,  libert. 
M.L&.  Cod.de  inoffic.  test  am.  L&§8. 
"faLLio.  $4.  Noreli.a*,c.3<?.  $na. 


8c  c.  31.      Gail.  lib.  2.    obs.  ftft.   n.  u. 
Boer,  decis.  104.  n.  5,  8. 

(3)  Per.  1. 1.  Cod.  quemadm.  non  pa- 
tent, part,  petent.  accresc.  1. 3.  in  fin.  Ff.  de 
honor,  pose,  contr.  tab.  1.  oo.  Ff.  de  leg. 
L  a.  Ijwc.  J  10.  Cod.  de  caduc.  toUend. 
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ance, it becomes  aflnrdpaWt,  aa  if  the*6  *ere  «o  brothers  ttid  sisters?    Cofr- 

aa  Increase  to  ....  .        ,  _«  .  «.j«  *•        •    • 


the  Parents.       cerning  this  point,  also,  there  is  a  difference  of  opinion  among 

the  dodtors :  baft  with  feqtett  to  the  legitimate  or  legal  portion 
efthen^  it  is  90  ia©re  tfeati  athirdptirt  of  whart  they  would  have 
inherited  otherwise  by  t&e  Utw  of  succession  (I) ;  With  regard  to 
whom  the  estate  b  not  ditided  per  capita  according  to  the 
&**ai*  hm(9)f  bw  is  divided  into  tfrti,  *!lerteof  the  one  half 
is  *pm«eiry  give*  to  the»  surviving  fctber  or  iriother,  and  the 
«*hdr  half  to  ib*  brothers  and  sisters  (9),  who  can  ant!  duty 
likewise  be  dbittfiertted,  and  hat*  no  right  16  fegtenrate  pdrttofr, 
etcept  in  those  ctsed  inhere  any  dishonest  petfson  has  bedi  pre- 
fcrred  to  then*  as  stated  to  *  fornVef  page;  and  therefore  tfcerfe 
is  jn*chrabtT  ameng  114  feM  thctt  the  legitimate  portkrt  of  parents 
is  and  Always  rtfeahl*  ofle  third  part  of  *na<  the^  wetald  have 
Haheritod  pttrtuttnf  to  the  law  6f  succession1 ;  and  if  there  be 
brothcro  Ami  afefWa,  Whether  they  fo*  thdf  srrare  had  beeft 
dwtoberket*  of  passed  tfnnotked  or  ftot,  arte  sixth  part  of  the 
Whole  estate  ?  *hfeh  fe  likewise ass^rtrf  according  60  the  Wtitteft 
hm  by  Merlin  and  othef  drvffiafrs.  (4$ 
Whether  my  J  4.  Whatever  the  children  or  airy  of  tkenta  iriay  have?  received, 

m7  hTtebtted  that  is,  of  my  *ah*e,  durtog  the  lifetime  of  tfteir  parerife,  inde* 
haak  th^^'  Ptnctatly  of  ttoei*  gdtf&tion,  nray  be  appraised  and!  deducted 
Uonied  to  die  fro»  their  legitimate  portion  (B).  Notwithstanding  arty  tilling 
Accoumthereof.  }mi  bw^  bequeathed  to  *hy  one  previously,  by  way  of  gflfc  6*  a* 

a  legacy,  it  sttffiees  that  they  have  receded  it  frorh  the  estate' of 
their  patent^-  howsoever*  H  may  have  been  givefi  to  theti*  (5) ; 
and  it  is  *  eourtnon  Title  in  Aris  case,  that  whatever  the  children 
are  indebted  to  eacU  other  concerning  the  inheritance  of  tfietr 
parents,  should  be  bronght  in  before  any  dfvisiofr  (as  wiD  be 
hereafter  shewn),  which  may  be  carried  to  the  account  of  their 
legitimate  portion.  (?) 

To  whom  the  right  appertains  of  claiming  this*  legal  share  d 
inheritance,  so  fer  as  he  has  without  any  legal  reason  been 
passed  by  or  prejudiced,  may  be  sufficiently  understood  from 
what  has  been  said  in  the  preceding  chapter. 


(0  §3»  Insfit.  de  inoffic.  testam.  in 
verb,  quarta  legitime  partis.  1  8.  §  6.  & 
§  8.  Ff.  de  inoffic.  test.  1.  8.  Cod.  eod. 

(ft)  Noveih  rr?.  c.  ft'.  Autfi.  defuncto 
Cod.  ad  Senat.  Tertullian. 

(3 )  Pbcaarr,  op  t'  ituk  ran  de  Snocessh 
ab  intestate,  art.  3, 

(4)  Vide  Merlin  de  le^rfma,  fib.  x. 
tit.  4.  quasi.  7.  Bacttov.  adTveotfa^drs- 
put.  14-  the*.  15,  at.  At  See 
%M9,  8k  AtV.  vol,  i*.  con*  1 15, 


(5)  L.  29. 1. 36.  Cod.  de  inoffic.  testanV 

(6)  Arg.  d.  1.  29.   &    1.  36.     Cod.de 
inoffic.  testam. 

(7)  L.  20.  Cod.  de  coflat.  &  ibt  DD. 
Novell.  18.  c.6.  Polit.  Ordonant.  art.  19. 
Christin.  ad  leg.  Mechl.  tit.  16.  art.  3,4, 5» 
Cost.  Antwerp,  c.  47-  *rt.  30.  See  diss 
atibject  treated  more  ftrHy,  by  Merln,  de 
Legifetu,  lib. ».  tit.  ft.  qoaett.  1,  %•  and  by 
Peregrin*  de  fidei  contnaisw  art.  36*  Bi  xs^* 
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§£•  Farther,  with  respect  to  the  legitimate  portion  among  whether  Grand- 
children,  it  is  to  be  observed,  that  grandchildren  are  likewise  dim  m  "and 
included,  to  whom  appertains  (by  representation)  an  equal  legal  *^  legitimate 
•hare  from  the  estate  of  their  grandfathers  or  ancestors  (1) ;  and  presentation  *~ 
from  the  share  of  the  said  grandchildren  may  likewise  be  de-  G^dfahcr 
ducted  whatever  their  parents  have  received,  because  they  can-  Grandmother, 
not  obtain  that  share  on  their  own  account,  but  on  account  of  OT      estan> 
their  parents,  having  their  right  by  representation.  (2) 

§&  Whosoever  has  been  entirely  disinherited  unjustly,  or  Of  the  night    . 
patted  unnoticed,  has  a  right  to  have  the  institution  of  heirs  bav?who"S^ 
annulled  (&),  and  the  other  bequests  and  whatever  is  contained  in  bfen  unjustly 
the  will  independently  of  the  actual  institution  of  heirs,  can  only  pasted  by. 
remain  (4),  without  distinction  between  disinheriting  unlawfully 
and  passing  by  silently,  which  among  us  amounts  to  the  same, 
as  we  have  shewn  in  the  preceding  chapter.     If  the  father  have 
passed  by  his  son  silently,  his  last  will  and  testament  is  null  and 
void ;  but  if  it  contain  a  codicilar  clause*  the  inheritance,  with 
respect  tp  which  he  was  unnoticed,  (after  deducting  the  legiti- 
mate and  Trebellianic  portion),  must  be  delivered  to  th^nstituted 
heir (5) ;  but  with  respect  to  a  child  born  after  the  &mh  of  his 
father,  and  passed  unnoticed  by  the  father  unknowingly^  his 
-will  remains  effectual.  (6) 

But  those  who  were  taken  notice  of  for  less  than  their  legiti- 
mate share  can  only  claim  whatever  is  wanting  to  make  up  their 
legitimate  portion.  (7)  * 

§7.  The  right  of  annulling  a  will,  in  which  the  inheritance  ^[hetJJJrB!*!te' 
has  been  uqjustly  withheld,  or  of  completing  whatever  is  wanting  that  Right  *» 
to  the  legal  share  of  the  inheritance  bequeathed,  is  transmitted  JJ^1^"*1 10 
to  the  heir  of  him  who  has  that  right;  but  with  the  following 
distinctions,  viz.  First,  That  the  right  of  annulling  the  will  in 
which  the  legitimate  portion  has  been  unjustly  withheld,  is  not 
transmitted  to  the  heir,  unless  the  action  had  been  begun  to  be 
instituted  or  effected  by  the  deceased,  with  an  intention  of  pro- 
ceeding therewith  (8),  unless  they  be  grandchildren,  who  (as 
we  have  already  seen)  can  institute  such  claim  on  their  own 
account  (9).     Secondly,  The  said  right  ceases  after  the  expira- 


(0  f  <.  Inttit.  de  hasted*  quae  ab  intest. 
defer.  I  3.  Ff.  de  suis  &  legitim.  1. 34. 
Cod*  de  inoftc.  test. 

(t)  B»d»  et~  vide  Merlin,  de  Legitim. 
fib.  *.  tit.  %.  quajtt.  13.  n.  7,  8. 

(3)  L.M&I.J?.  ff.eod. 
(4}  ftfcweJL  1x5.  c.  3.  in  fine. 


(5)  See  NeosUd.  Dec.  Cur.  Hoi).  1 ?. 
Sande,  lib.  4.  tit  2.  c.  a. 

(6)  See  Cons.  Cat.  part.  4.  cons.  41. 

(7)  L.  30.  Cod.  dc  inoffic.  testam.  §  3. 
Inst.  eod.  Novell.  115,  c.  5. 

(8)  L.6.  $:ult.  1.7.  1.8.  §  1. 1. 15.  §i, 
Ff.  do  inoffic.  tesum. 

(?)  Pwj.34.  Cod.  eod. 
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A  legitimate 
Portion  mutt 
exist  in  full 
Property,  and 
cannot  be  in- 
cumbered with 
say  Charges; 


Unless  for  the 
Benefit  of  the 
Children  them* 


Whether  and 
bow  it  can  be 
pottponed  for  a 
certain  Time. 


tion  of  five  years (1);  but,  when  the  right  of  completing  the 
deficiency  of  the  legitimate  "portion,  or  of  whatever  has  been 
bequeathed  less  on  that  account,  is  likewise  transmitted  to  the 
heir  uncommenced,  it  does  not  cease  but  within  one  third  part 
of  one  hundred  years.  (2) 

§  8.  This  legitimate  portion  must  consist  in  a  full  and  free 
property  without  toy  incumbrance  whatsoever  (3) ;  so  that,  if 
any  incumbrance  be  laid  upon  it,  it  would  fall  away  of  itself  and 
be  considered  as  not  existing  (4).  Further,  it  cannot  consist 
merely  in  property  without  the  usufruct,  or  in  the  usufruct 
alone  (5);  but  in  such  cases  the  last  will  and  testament  will 
remain  valid,  and  only  the  completion  of  the  deficiency  of  the 
legitimate  portion  may  be  claimed ;  and  so  it  was  decreed  by  the 
court  of  Friezland.  (6) 

§  9.  But  in  case  any  incumbrance  or  obligation  be  charged 
thereon  for  the  benefit  of  the  children ;  or  if  they  have  been 
disinherited,  not  with  the  view  of  prejudicing  them,  but  for  their 
own  benefit,  and  from  good  motives ;  for  instance,  as  when  to  a 
son  who  iayleeply  involved  in  debt,  the  fruits  only  are  bequeathed 
for  his  maintenance,  and  the  property  itself  is  left  to  his  chil- 
dren, or  to  others,  who  certainly  would  give  him  the  fruits  for 
his  maintenance,  it  would  in  such  case  remain  effectual.  (7) 

§  10.  Upon  the  same  ground  also  the  share  of  children's  in- 
heritance may  be  postponed  for  a  certain  time,  as  when  the  pos- 
session of  the  whole  estate  is  bequeathed  to  the  surviving  father 
or  mother,  with  direction  to  preserve  the  same  for  their  chil- 
dren, until  they  become  of  age,  provided  they  be  properly 
educated  and  maintained  until  they  become  of  age ;  because 
the  expectation  of  the  whole  will  amount  to  more  than  the 
legitimate  portion ;  and  in  this  way  most  of  the  proofs  and 
agreements  respecting  pupils  are  made  amongst  us. 
And  in  like  manner  husbands    and   wives  were    antiently 


(i)  L.  8.  §  ult.  1. 9.  Ff.  1. 16.  L  34.  in 
fin.  1.  pen.  §  %,  Cod.  de  inoffic.  teatam. 

\%)  Aig.L  8.  $  8.  Ff.de  inoffic.  teatam. 
junct.  L  aa.  Ff.  de  adopt.  1.  3.  Cod.  de 
prescript.  30.  annor.  See  Mantic.  de 
Conject.  ultim.  rolunt.  lib.  7.  tit.  8.  n.  10. 
Boer,  decia.  %$0.  Merlin,  de  Legitim. 
lib.  3.  tit.  3.  quant.  7.  Andr  GaiLUb.  a. 
oba.120.  Chimin,  ad.  leg.  Mechlin,  tit.  16. 
art.  26.  n.  ia>  NeostaoT.  Cur.  Holland, 
decia.  3.  n.  10. 

(3)  Novell.  18.  c.  3. 1. 3 a.  ft  auth.  aeq. 
Cod.  de  inoffic.  teatam. 

(4)  See  the  above  cited  authors,  and 
Gomes  Var.  {Lesjoluf.  torn,  j.  c  XI,  n.  %$• 


Gail.  lib.  a.  oba.  119.     Chriatin.  ad.  kg. 
Mechl.  tit.  16.  art.  a6.  n,  it. 

(5)  Novell.  18.  c  3. 1.  36.  junct.  auth. 
Norasifn.  Cod.  de  inoffic.  teatam. 

(6)  Vide  Sande,  lib.  4.  tit.  7.  defin.i,  a. 
See  likewise  Gomes  Var.  Resoiut.  torn.  1- 
c.  11.  n.a6.  Gail.  lib.  a.  oba.  143.  n.4* 
in  fine,  at  oba.  144.  n.  1. 

(7)  JL.  %$.  Cod.  de  inoffic.  test.  L  1 8. 
Ff.  de  lib.  &  post  hum.  I.  ia.  §  a.  L  47.  m> 
pr.  Ff.  de  bon.  libert.  1.  pen.  §  Ff.  o> 
curat,  furios.  See  also  Mantic.  L4.tit.13. 
n.  13.  Jul.  Clar.  lib.  3.  Seacent.  %j  testa- 
mentum,  qiuest4f*  a./.  Seasdtj  fib. 4* 
tit.  a,  de&3. 
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allowed  to  bequeath  reciprocally  by  last  will,  the  usufruct  of  all 
the  property  of  the  deceased ;  provided  the  survivor  educated 
the  chikUen  according  to  their  state;  which  usufruct  ceased 
what  the  survivor  entered  into  a  second  marriage  (1) ;  and  so  it 
was  determined  on  the  17th  December  1613,  by  the  high  court 
of  Holland,  in  favour  of  Lady  Elizabeth  van  Arkel,  Lady  of 
Waardenburgh,  and  Lord  ^  Thomas  van  Tienes,  Lord  of 
Heuklom  and  Casteren,  impetrators  in  case  of  appeal  against 
Adrian  de  Noyelles,  knight;  namely,  that  the  usufruct  be- 
queathed by  Lord  Otto  van  Arkel  to  his  consort,  of  all  his  pro- 
perty, until  his  daughter  should  be  fifteen  years  of  age,  ought  to 
be  received'by  the  said  Lady  Elizabeth  until  that  time. 

-  -  ■ ■ 

(i)  Handreaten  van  Zuyd  Holland  (Charters  of  South  Holland)  p.  500. 
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CHAP.  VI. 

Of  bequeathing  special  Inheritances,  and  in  what  Manner  lie 

same  is  effected. 

[Grot.  2. 18.] 


§  1.  Bequest,  or  taring  «  fn- 
heritance,  defined ;  and  in 
what  Manner  it  is  to  be 
made. 

2.  The  Error  and  Ignorance  of 

the  Writer  cannot  hinder 
the  Desire  of  the  Tes- 
tator. 

3.  Difference  between  the  heash 

ing  of  Inheritance,  and  a 
Bequest. 

4.  Leaving    and    bequeathing, 

whether  and  when  it  is 
taken  for  leaving  an  In- 
heritance. 

5.  Who  are  included  under  the 

Word  Heir. 

6.  Whether  by  the  Word  he,  we 

are  likewise  to  understand 
she,  and  whether  by  the 
Word  Son,  a  Daughter  is 
likewise  to  be  understood. 

7.  Whether  and  how  far  Grand- 

children are  likewise  com* 
prehended  amongChildren. 

8.  Whether,  and  how  far,  where 

several  Heirs  are  instituted 
together,    the    Right    of 
Augmentation  has  Effect. 
9.  Whether  and  when  the  In- 
heritance  devolves   upon 
the  nearest  Relation,  in 
case  of  the  previous  Death 
of  the  Heir  instituted. 
10.  Under    what  Restrictions f 
containing  the  Words  if, 


provided,  or  in  order 
(bat,  8tc  a  Person  may 
bequeath  his  Inheritanee, 

11.  The  if,    which  consists  in 

Execution*  must  be  in  the 
Power  of  the  Heir,  either 
to  do  it,  or  to  leave  it 
undone. 

12.  An  if,   or  Desire  not  to 

marry,  whether  and  how 
far  it  may  exist. 

13.  Whether  what  depends  on 

the  free  Will,  either  to  do, 
or  to  leave  undone,  can  be 
limited  under  an  if ;  as,  to 
marry,  or  not  to  marry, 
except  with  the  Consent  of 
a  Third  Person. 

14.  An  if,  desiring  a  person  to 

marry  a  certain  young 
Man  or  Woman,  whether 
and  how  far  it  can  exist. 

15.  An  if,  imposed  upon  the 

Heir  under  a  Penalty, 
whether,  and  how  far  it 
has  Effect. 

16.  Whether  and  how  far  the 

claiming  a  Statement  and 
Inventory  of  the  Estate, 
or  Security,  can  be  pro- 
hibited by  tost  Will  with 
any  Effect. 

17.  Whether,  and  how  far  the 

Words  provided,  or  in 
order  that,  *c.  differ  from 
an  if. 


HPHUS  far  we  have  treated  of  persons  whom  a  testator  may  or 
must  institute  his  heirs ;  it  now  follows,  that  we  consider  the 
nature  of  a  special  bequest,  or  leaving  an  inheritance*  and  in 
what  manner  it  is  effected. 
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§1.  The  leaving  of  an  inheritance  (Erf-lating),  is  an  insti-  Bequest,  or  ' 
tntion,  by  which  any  person  transfers  the  management  of  his  tarfonce*  de- 
estate  to  another  after  his  death.  (1)  5ht!kEut£ 

For  this  purpose,  a  clear  declaration  is  required,  together  it  is  to  be  made, 
with  the  name  or  other  certain  description  of  the  persons  to 
whom  such  inheritance  is  appointed  (2).    But  no  particular 
words  are  limited,  in  which  the  leaving  of  such  inheritance  is 
to  be  written,  provided  it  can  be  made  fully  to  appear  from  the 
will,  or  meaning,  to  which  more  regard  is  paid  in  doubtful 
cases  than  to  the  exact  propriety  of  the  words  (3).     Hence,   on 
account  of  the  circumstantial  desire  of  the  deceased,  we  frequently 
proceed  beyond  the  propriety  of  the  words,  and  they  are  par- 
tially understood  (4) ;  especially  as  the  notaries  of  our  time  are* 
for  the  most  part,  ignorant  of  the  law,   who  are  in  the  habit  of 
using  many  phrases  in  an  improper  sense;  and  who*  often  from 
ignorant  habit,  add  some  words  to  make  the  will  (as  they  sup- 
pose) more  effectual,  which  words  they  themselves  do  not  un- 
derstand ;   and  thus  they  not  unfrequently  oppose  the  testator's 
circumstantial  desire  or  will. 

§2.  Therefore  it  is  admitted  as  a  rule,  that  the  insertion  of  The  Error  and 
word%  as  well  as  the  bluntness  or  ignorance  of  the  writer,  can  wrker  cannot  * 
not  impede  or  prejudice  the  testator's  desire,  and  the  right  of  the  hhld«r  *e  desire 
instituted  heir;  if,  on  considering  the  same,  the  contrariety  can        *   **"<*• 
appear  (5).    Agreeably  to  this  rule,   was  the  decision  of  the 
Court  of  Holland,  at  the  end  of  July  1657,  in  the  case  of  the 
heirs  of  Andries  Dirksz  van  Zanen,  in  whose  last  will  the 
notary  who  had  drawn  it  up,   had  nominated  the  testator's 
nearest  relations  ab  intestato;  meaning  to  comprehend  among 
them,  as  well  the  testator's  nearest  relations  by  the  side  of  the 
father,  as  those  by  the  side  of  the  mother,  whom  the  testator 
had  clearly  desired  to  institute  as  his  heirs  without  distinction ; 
amongst  whom,  however,  those  of  the  mother's  side  by  virtue 
of  these  words;  viz.  "  the  nearest  relations  ab  ittfestato"  (that  is 
to  say,  pursuant  to  the  law  of  succession)  being  the  nearest, 
would  have  excluded  those  relations  by  the  side  of  the  father, 
who,  after  proofs  obtained  of  the  testator's  clear  will  and  the 


(t)  L.  M>  Ff.  dc  verb,  signif.  1. 6*.  Ff. 
de  reg.  jur. 

(a)  L.  9.  §  8.  FT.  de  hered.  instit.  1. 58. 
Ff.  cud.  1.  15.  Cod.  de  testam.  1.  35.  $  3. 
FT.  de  hered.  instit.  1. 12.  Ff.  de  legat.  1. 

(3)  Coren.  obs.  10.  &  cons.  a.  1. 15.  & 
I.  pes.  Ff.  de  legat.  1.  I.57.  §  1.  Ff.  ad 
Senatus  consult.  Trebellian.  J.  7.  Cod.  de 
instit.  St  tubstit. 


(4)  L.  101.  in  pr.  &  $  2.  Ff.  de  condit. 
8c  demonstrat.  d.  1.  57.  $1.  Ff.  ad  Senar. 
Trebell.  1. 3.  Cod.  de  instit.  &  substit. 
1.  69;  Ff.  de  legat.  3. 

(5)  Arg.  1.  7.  &\,  24.  Cod.  de  testam. 
Menoch.  lib.  1.  consil.  37.  n.  112.  Decii 
CousiL  399.  n.  8.  Gravet,  consil.  196. 
n.  11. 
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Difference 
between  the 
leaviug  of  an 
Inheritance  and 
•  Bequest. 


Leaving  and 
bequeathing, 
whether  and 
when  it  is  taken 
for  leaving  an 
Inheritance. 


Who  are  in- 
cluded under 
the  Word  Heir. 


Whether  by  the 
Word  he,  we 
are  likewise  to 
understand  the ; 
and  whether  by 
the  Word  Son, 
Daughter  is 
likewise  to  be 
understood. 


notorious  ignorance  of  the  notary,  were  allowed  to  succeed  toge- 
ther with  the  mother's  relations. 

§  3.  The  principal  difference  between  the  institution  of  heirs, 
which  consists  in  the  full  management  of  the  estate,  and  a  mere 
bequeathing  (1),  which  has  no  consequence  but  the  enjoyment  of 
the  bequest,  without  any  further  management,  will  be  treated 
of  hereafter.  This  difference  is  chiefly  distinguished  by 
the  words  of  institution  and  legacy,  that  is,  institution  of 
heirs,  and  bequeathing;  although  otherwise,  the  distinction 
between  the  institution  of  heirs  and  a  bequeathing  arises 
from  the  circumstances  of  the  last  will  itself,  as  we  have  already 
shewn. 

§4.  Hence  we  understand,  that  leaving  and  bequeathing, 
(which  otherwise,  when  confined  to  a  single  thing,  would 
not  be  considered  as  an  institution  of  an  heir)  if  added  to  the 
management  of  the  estate,  and  if  no  one  else  had  been  ap- 
pointed heirs,  or  otherwise  if  inserted  among  children  and  pa- 
rents, to  whom  a  testator  is  bound  to  bequeath  at  least  a  certain 
part  by  institution  of  heirs,  would  signify  full  institution  of  heirs.(2) 
$  5.  It  is  further  to  be  remarked,  that  under  the  word  "  heir  " 
in  a  testament  or  last  will,  we  do  not  understand  the  very 
nearest,  but  those  who  would  be  the  nearest  by  succession  (3) ; 
as  is  shewn  in  a  subsequent  part  of  this  work.  (4) 

§6.  Under  the  word  "he"  we  likewise  understand  "she  "; 
and  therefore  both  a  daughter  and  a  son  are  intended.     Fur- 
ther,  under  "  he  "  and  "  he,"  we  also  understand  "  she  "  and 
"  she ;  "  that  is,  that  daughters  are  intended  (5) ;  unless  it  can 
be  collected  from  the  circumstances  of  the  will,  that  only  sons 
are  in  the  testator's  contemplation,   to  the  total   exclusion  of 
daughters  (6).  In  the  Latin  language  it  is  likewise  so  considered ; 
namely,  that  among  sons,   daughters  are  understood  to  have 
been  intended  (7) ;  but  it  cannot  be  made  well  applicable  to  our 
language,   in  which  the  words  "  sons  "  and  "  daughters  " 
always  used  distinctly. 


(i)  L.44.  Ff.  de  verb,  signif.  1.6a. 
Ff.  de  reg.  jur. 

(a)  On  this  subject  see  Gross.  Recept. 
Sentent.  §  instkutio, quest.  14.  n.  7.  Vasq. 
de  Success,  progress,  lib,  x.  §3.  n.  13. 
DD.  -ad  1. 48.  Ff.  de  hered.  instit.  &  auth. 
novissima.  Cod.  de  inoffic  testam.  See 
also  Cons.  &  Adv.  vol.  L  cons.  158,  175, 
165,  376. 

(3)  L.  170.  Ff.  de  verb,  signif.  Bait.  & 
DD.  ad.  1. 19.  §  13.  Ff.  de  lib.  *  postbum. 


Arg.  1. 69.  §  3.  Ff.  de  legat.  a.  JuL 

§  testaroetitnm,  quest.  76.  n.  13'. 
(4)  Vide  infra,  c.viii.  §  16.  of  this 
Is)  L.45.  Ff.  de  legat.  a.  L  6a. 

Ff.  de  legat.  3.  1. 1.  1. 1 16.  Ff.  de 

signif. 

(6)  On  this  subject  consult 
Conjectur.  Ultim.  VcJuntat.  lib.  6. 
U  lib.  8.  tit.  7.  n.  1.  in  fin.  and 
lib.  4.  tit.  5.  def.  9. 

(7)  L.  6a.  Ff.  de  legat.  3.  L 16. 
testam.  tutel.  1. 1 16.  Ff.  de  verb. 


I.81. 
veih. 

dm 

'• 
Ff.de 
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$  7.  With  regard  to  the  question,  whether  grandchildren  are  Whether  ami 
likewise  comprehended  among  children ;  it  is  to  be  observed,  children  are 
that  where  children  are  instituted  heirs,  grandchildren  and  fur-  |!]£^acomp^," 
ther  descendants  are  also  understood,  provided  they  be  the  Children. 
testator's  own  children  and  grandchildren,  but  in  no  wise  when 
he  has  mentioned  in  his  will  the  children  of  another  person,  who 
is  not  his  offspring,  and  between  whom  and  himself,  by  the 
law  of  succession,  no  representation  would  have  existed ;  unless 
it  be  made  to  appear,  that  he  specially  intended  to  include  them 
therein  (1).  This  construction  is  the  more  necessary,  as,  in  our 
language,  there  is  no  other  word,  by  which  we  can  describe  the 
sons  and  daughters  of  any  other  person ;  but  we  must  neces- 
sarily use  the  word  children  of  such  or  such  person  to  describe 
them ;  because  they  cannot  be  called  son  or  daughter  without 
mentioning  the  father  himself.  And  again,  if  a  testator  says 
"the  son  of  that  man,"  one  would,  in  our  language,  understand 
the  daughter  to  be  excluded  (2).  Under  the  term  "  leaving  an 
inheritance,"  two  things  are  included ;  viz.  1.  The  thing  in- 
herited ;  and  2.  The  person  who  inherits.  The  nature  of  the 
thing  inherited  consists  either  in  an  entire  inheritance,  or  in 
a  separated  portion. 

The  entire  inheritance  belongs  to  the  heir  who  is  solely  deno- 
minated heir  to  the  whole ;  and  if  several  persons  be  denomina- 
ted together  heirs  of  the  whole,  the  inheritance  is  to  be  divided 
into  so  many  and  such  large  shares,  as  the  testator  had  desired 
it(S) 

§  8.  I  say,  to  the  whole ;  because,  if  the  testator  had  exclu-  whether,  tad 
ded  any  part,  it  would  not,  among  us,  belong  to  the  heir  insti-  ^^^^ 
tuted  (agreeably  to  the  Roman  laws),  but  to  the  nearest  relation  instituted  toge- 
by  blood,  under  the  law  of  succession,  as  is  pointed  out  in  the  £f  Assentation 
preceding  chapter  (4).     So  that,  between  several  heirs  instituted  ukcs  &**• 
together,  by  the  preceding  death  of  one  of  them  only,  the  right 
of  augmentation  or  acquisition  is  effected  with  us;   namely,  so 
Cur  as  the  testator  had  denominated  them  heirs  for  the  whole,  or 
for  one  part,  together  and  inseparably :  for  instance,  as  if  he 
had  said,  "I institute  John,  Peter 9  and  Paid,  as  my  heirs  to  all 
"ny  property  to  be  left  behind,  or  each  for  a  third  part  thereof? 
or,  if  he  had  said,  "  I  nominate  John  for  one  third,  Peter  for 
one  third,  and  Paul  for  one  third,  to  be  my  heirs?  or  otherwise, 
"  I  will)  that  John  shall  be  my  heir;  I  will,  that  Peter  shall  be 


(0  L.  aoo.  Ff.  de  verb.  Big.  Zasius  & 
Ooeddcus  ad  L  84.  Ff.  eod.  in  fin. 

(*)  L.  7.  Ff  de  Supellect.  legat.  Sande, 
»M  tit.  5.  def.io. 


(3)  §  4t  5*  Instit.  de  hered.  instit. 

(4)  See  Chap,  v,  $  4.  p.  238.  supra. 
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Whether  and 
when  the  In- 
heritance de- 


ftly heir ;  I  willy  that  Paul  shall  be  my  heir."  In  such  case,  if 
any  of  them  dies  before  the  testator,  or  renounces  the  inheri- 
tance ;  or  if  it  happens  accidentally,  that  he  could  not  or  would 
not  be  his  heir,  his  share  (as  the  testator  had  proposed  all  and 
each  of  them  before  his  other  relations,  who  by  the  law  of  suc- 
cession were  the  nearest,  and  would  have  divided  amongst  them 
his  whole  estate)  will  not  devolve  upon  the  other  relations  who 
would  have  become  entitled  thereto  by  the  law  of  succession ; 
but,  by  way  of  augmentation  or  acquisition,  will  devolve  upon 
the  other  heirs  jointly  instituted.  (1) 

§  9.  If  only  one  person  have  been  instituted  heir,  and  he,  or 
otherwise  all  the  heirs  instituted  together,  happen  to  depart  this 
J^K£  life  before  the  testator,  the  inheritance  in  sue*  case  will  devolve 
in  case  of  the      upon  the  nearest  relation,  according  to  the  law  of  succession.  (2) 

§  10.  The  quality  of  the  institution  with  respect  to  the  person 
of  the  heir,  consists  in  the  previous  conditions  laid  upon  him; 
for  a  testator  may  institute  any  one  as  his  heir,  either  directly 
or  under  an  if,  which  lies  in  his  power,  or  depends  on  a  certain 
case  (S),  or  under  an  in  order  that,  or  when  (4)  he  shall  per- 
orderthat,  &c.  form  what  has  been  imposed  upon  him ;  and  likewise,  until  or 
bequeath  Ms*  a^er  ft  certain  time,  that  is  to  say,  commencing  from  such  a  day, 
Inheritance.        or  until  such  a  day.    Under  which  first  proviso,  the  nearest  by 

succession  enters  upon  the  inheritance  in  die  meantime,  and 
keeps  it  so  long,  until  that  day  when  he  delivers  it  to  the  heir 
instituted;  and  on  the  contrary,  under  the  sesond  proviso,  the 
heir  instituted  possesses  the  inheritance  until  the  limited  day; 
which  being  come,  he  delivers  it  to  the  heir,  who  was  entitled 
thereto  by  succession,  which  according  to  the  Roman  laws 
could  not  exist,  because,  as  no  one  could  leave  his  property, 
one  part  by  leaving  inheritance,  and  one  part  to  be  inherited  by 
succession,  likewise  no  one  could  leave  an  inheritance  for  a 
certain  time,  or  to  be  possessed  until  a  certain  perioct,  at  one 
time  by  succession,  and  at  another  by  instituting  heirs.  (5) 

I  say  an  if,  or  condition  which  lies  in  one's  power,  or  depends 
on  certain  cases ;  in  order  that  one  may  include  two  sorts  of 


previous  Death 
of  the  Heir 
instituted. 

Under  what 
Restrictions, 
containing  the 
Words  if,  pro* 
videdy  or  in 


(i)  Arg.  auth.  hoc  axnplius.  Cod.  de 
fidei  commi*.  per.  1. 31.  &  1. 53.  Ff.  de 
acq.  hered.  1. 66.  FT.  de  hered.  instit.  1. 
unic.  Cod.  de  cadve.  tollend.  iunct.  1. 89. 
Ff.  de  leg.  3.  1. 16.  §  tin.  de  legat.  1.  §  8. 
Instit.  de  legat.  et  ibt  DD.  Christin.  vol.i. 
dec.  57.  n.  57.  and  dec.  000.  n.  18.  & 
seq.  et  post  eum  Adrian  Basson.Tract.  Qua- 
tcnus  hodie  cesset  jus  accresccndi  in  initi- 


tutionibus  directis.  circa  tin.  Sande,  dec.  4* 
4.  a.  &  4.  5.  19. 
(a)  L.  unic.  Cod.  de  caduc.  tollend. 

(3)  L.  10.   §1.   I.83.    Ff.  de  cosvtit. 
instit.  §  9.  Instit.  de  heredib.  instit. 

(4)  L.  7ft.  1. 7. 1. 17.  §  a*  Ff.  de  cond. 
&  demonstrat. 

(5)  L.  7.  de  reg.  }ur.   §  9.  Instk.  de 
hered.  instit. 
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conditions,  the  one  consisting  in  the  execution*  the  other  depend- 
ing on  the  external  occurrence. 

$11.  An  if,  or  condition  that  depends  on  the  performance  of  l^jf*.*1!?* 
the  heir,  mast  be  such  that  it  is  in  his  power  to  do  it ;  for  if  k  cution,mu*  b* 


be  impossible  for  him  to  do  it,  as  if  the  testator  had  said,  if  he  ^^TSi 
could  touch  heaven  with  his  finger,  or  cause  the  ocean  to  be  to  doit,  or  bm 
dried  up,  or  similar  conditions,  one  would  reject  such  condition, 
as  not  having  been  seriously  intended  by  the  testator  (1). 
Such  an  if  or  condition,  consists  not  only  in  doing  or  executing 
something,  but  it  may  also  consist  in  a  prohibition  from  doing 
something;  in  which  case  the  inheritance  may  be  immediately 
claimed,  provided  security  be  given  to  make  restitution,  if  the 
heir  does  what  was  prohibited.  (2) 

§  12.  An  if,  or  condition,  containing  a  prohibition  from  enter-  An  if,  or  Desire 
iog  into  matrimony,  whether  it  be  laid  upon  a  man  or  woman,  whethe?an7bow 
is  likewise  rejected  as  improper,  excepting  that  the  first  deceasing  ** lt  ma7  «**• 
of  two  wedded  persons,  may  institute  the  survivor  of  either  as 
heir,  either  for  the  whole  or  for  a  certain  portion,  until  her 
subsequent  marriage,  with  a  direction,  in  case  of  such  marriage, 
to  make  restitution  of  the  said  inheritance  (9) ;  which,  though  a 
common  practice  among  us,  is  nevertheless  to  be  understood 
in  a  very  narrow  sense,  if  it  was  clearly  desired.     Thus  it  was 
decreed  on  the  contrary,  by  the  court  of  Holland,  in  February 
1657,  in  the  case  of  Hendrik   Meyster    and  William  van 
Schilpenoord,  as  executors  of  the  will  of  Claasje  Willems,  late 
wife  of  Batten  Cornelisz  van  Qelder,  in  which  the  said  Van 
Gelder  had  instituted  his  wife  as  heiress,  with  a  desire  that  resti- 
tution of  the  inheritance  should  be  made  in  case  she  departs  this 
life  a  re-married  woman ;  who,  in  the  meanwhile  was  married 
to  Adrian  Cornelisz  Vosbos,  for  some  years;  but  the  said  Vosbos 
having  died  before  her,  and  she  afterwards  having  departed  this 
life  a  widow,  it  was  understood  that  she  died  un-re-married,  and 
her  marriage  during  the  interval  was  not  prejudicial  to  her. 

$  IS.  Further,  whatever  depends  on  a  person's  own  liberty,  whether  what 
other  to  do  something,  or  to  leave  it  undone,  cannot  be  subjected  thefree  wSl 
effectually  to  an  if  or  condition  (4) ;  for  example,  that  a  person  eitkcrt0  do  or 
may  not  marry  but  with  the  pleasure  and  approbation  of  a  can  be  limited  * 


■**»- 


(i)  Arg.  §  33.  Instit.  de  inutflib.  stipo- 
w.junct.  1.4.  Ff.  de  bered.  instit.  1.  4. 
K  de  lib.  fc  postbum.  L  83.  Ff.  de  cen- 
to, k  demonstrat.  Grotius,  Inleyd.  lib.  2. 
c  18.  vera.  Na  de  Rooime  Regten. 

(2)  L.  7.  in  pr.  Ff.  de  cundit.  Sc  de- 
roouitm,  I.  77.  4  i .  1.  79.  §  a,  Ff.  cod. 


(3)  Arg.  Novell,  as.  et  Auth.  cui  re- 
lictum.  Cod.  de  indict,  vid.  toll.  Vide  alto 
Pecc.  de  testam.  coojug.  lib.i.  c.  34.  n,  9. 

(4)  L.  *8.  Ff.  de  condit.  &  democrat. 
).  100.  Ff.  eod. 
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under  m  if;  it,  third  person  (I) ;  unless  something  was  left  to  the  consent  of  a 
lo^y.^x^pc  third  person,  in  order  to  bring  any  one  from  a  loose  and  dis- 
wtth  the  Con-  -  solute  to  a  quiet  life,  and  to  make  him  prefer  a  good  and  honest 
Penon.  matrimony,  to  a  wanton  and  dissipated  life  (2) ;  or,  as  when  a 

grandchild  is  instituted  heir  by  his  grandfather,  on  condition 
that  he  should  marry  with  the  approbation  and  pleasure  of  his 
father ;  or,  when  any  thing  is  bequeathed  to  a  daughter,  on  con- 
dition that  she  marries  with  the  consent  and  pleasure  of  her 
uncle.  (S) 
An  if,  desiring  i  §  14.  If  a  testator  institute  a  person  to  be  his  heir,  on  con- 
Penao  to  miny  jj^     ^  he  m^eg  a  certain  girl,  and  he  declares  that  he  will 

i  certain  young  ° 

MtnorWomin,  not  marry  her,  he  will  be  deprived  of  the  inheritance  (4);  but 
toh^'etkr  tf  **  g""1*  on  ^tag  ***&*  by  him,  refuses  to  be  married  to 

him,  and  if  it  was  not  in  his  power,  or  if  she  had  died  in  the 

meantime,  the  said  if.  or  condition  will  be  considered  as  having 

been  complied  with.  (5) 

An  #/,  impced       §  15.  The  if  or  condition  may  likewise  be  imposed  under  a 

"P"j ch  p    |L  penalty  of  forfeiture  (6),  as  in  the  following  cases,  (which  are  not 

whether  indhow  unfrequent  among  us) ;  when  the  testator  desires  that  if  any  of 

his  heirs  instituted  are  not  satisfied  with  whatever  was  bequeathed 
to  them,  and  with  that  condition  on  which  it  was  bequeathed  to 
them ;  or  if  they  happen  to  oppose  any  part  of  the  said  last  will; 
that  they  shall  in  such  case  forfeit  whatever  was  bequeathed  to 
them ;  and  if  they  be  -children,  that  they  ought  to  be  mtiffad 
with  their  legitimate  portion,  in  which  is  to  be  reckoned  and 
enumerated  whatever ;  may  be  carried  to  the  account  relative 
thereto,  &c.  &c.     But,  in  the  construction  of  these  conditions, 
an  exception  is  made  in  favour  of  an  heir  who  does  any  thing 
contrary  to  them,  under,  the  idea  that  he  might  have  been  pre- 
judiced thereby  in  his  right,  or  that  he  may  legally  refuse  it*  (1) 
§  16.  The  following  example  will  further  explain  the  pre- 
ceding positions :  if  any  person  who  has  been  instituted  an  heir, 
Estate,  or  inven-  to  commence  after  the  death  of  the  longest  liver  of  two  consorts, 


far  it  has  Effect. 


Whether  and 
how  far  the 
claiming  an 


(i)  L.  72.  $  4.  Ff.  de  condit.  le  demon* 
strat.  I.54.  §1.  Ff.  de  legal  i.  Vasq. 
llluatr.  cootrov.  lib.  3.  c.  94.  n.  14.  Grass. 
Recept.  Sent.  §  legatum  qusest.  5a  n.  9. 

(a)  L.  6.  &  seq.  Ff.  de  condit.  et  demon- 
strat.  L47.  in  pr.  Ff.  de  administrate 
tutor. 

(3)  Arg.  I.92.  Ff.  de  condit.  &  de- 
monstrat.  1. 12.  §  Ff.  1.  Qui  et  a  quib. 
manumiss.  d.  ult.  Cod.  de  curat,  furios. 
i.  ult.  Cod.  qui  ft  adrers.  quos  in  integr. 
lestit.  Cravett.  lib.  1.  cons.  1 .  &  consil.  So. 
Anton.  Faber  ad  Cod,  lib.  6.  tit.  93.  def.18. 


(4)  L.  2.   Cod.  de   imtit.  Sc 
Vasq.  Dlustr.  cootrov.   I.  3.  c.  44.  n.  4- 
junct.  1. 19.  Ff.  de  legat.  -a. 

(5)  L.  23.  Ff.  de  condit.  Ss  demonsrrat- 
1. 39.  Ff.  de  reg.  jur.  junct.  1. 53.  de  con- 
dit. 8c  demonstrat. 

(6)  Tot.  tit.  Cod.  de  his  quae  peats 
nomine. 

(7)  Arg.  L  27.  Cod.  ut  in  po«stts.kgat. 
1.  unic.  Cod.  de  his  quae  jxenz  nomine, 
I.  5.  §  1 .  Ff.  de  his  quib.  ut  indign.  1. 40* 
Ff.  de  hered.  petit. 
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has  been  prohibited  (<m  pain  of  forfeiting  his  inheritance),  from  **y  rf  *• 

.  .     \.  ,    v       f  .       ~°  ,  .  V         -  Eatate.orSecu- 

requiring  from  such  survivor  security  for  his  possession  thereof,  rfty,  can  be  pro- 
or  a  statement  and  inventory  of  the  estate;  and  if  he  can  prove  5J5?J^Jr 
that  it  would  otherwise  be  prejudicial  to  him ;  in  such  case,  not*  Effect, 
withstanding  the  prohibition,  it  may  not  be  refused ;  because  no 
one  who  prosecutes  his  right  prejudices  another,  and  no  one 
can  insert  a  condition  in  his  last  will  which  cannot  exist  in 
law(l).    And  so  it  was  decreed  by  the  court  of  Holland,  in 
the  case  of  the  poor  of  Ackersloot  against  Nannipgh  Klaasz,  on 
the  26th  September  1613.  (2) 

§  17.  Next  to  the  if,  comes  a  "provisof  or  "  in  order  that,"  2^VJ^ 
which  differs  but  very  little  from  an  if,  excepting  that  it  refers  wonbjir*- 
to  some  future  event,  and  the  inheritance  or  the  bequest  may  *^»?'*> 
be  churned  previous  to  the  fulfilment  thereof,  provided  that  differ  from  an  i/. 
security  be  given  that  it  will  be  done  and  fulfilled ;  but  the  if 
most  be  previously  complied  with.  (3) 

To  this  head  may  also  be  referred  the  limitation,  how  and  in 
what  manner  the  testator  desires  that  his  inheritance  shall 
devolve  from  one  to  another ;  but  as  this  question  belongs  pro- 
perly to  the  head  of  leaving  an  inheritance  to  devolve  sub- 
sequently upon  another ;  it  will  be  treated  at  length  in  the  sub- 
sequent chapter. 


(i)  L.  5S.  Ff.  de  rag.  jur.  1. 53.  Ff.  de 
Wpt.  1.  Skhard.  ad  L  13.  Cod.  de  teetam. 
1*  7.  Cod.  de  annua  legit.  1 10.  Cod.  de 
confirm,  tat.  Jul.  Clans  §  testamentum, 
quest.  66.  in  fin.  Roland  a  Valle,  tract, 
de  heredk  inventar.  ac  ejus  confect. 
qua*.  329.  Neottad.  Cur.  Holland,  de- 
cis.ao.  et  Suprem.  Cur.  decis.  33  &  91. 


Andr.  Gail.  lib.  a.  obe.  145.  Pecc.  de  tea- 
tarn.  Conjug.  lib.  5.  e.%4.  n.  3, 4.  Menoch. 
de  pnesumpt.  bb.  4.  praeumpt.  98.  Job.  a 
Sande,  lib.  4.  tit.  6.  def.  1.  &  tit.  7.  def.  9. 

(2)  Vide  infra,  ch.  viii.  §  1 8.  p.  261. 

(3)  L.  a.  Cod.  de  bb  qua  aub  modo. 
1.  7. 1. 40.  Ff.  de  condit.  &  demonstrat.  et 
ibiDD. 
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Substitution 
defined;  and  its 
Effect. 


One  Person  in 
the  room  of 
many,  or  many 


CHAP.  VII. 
Of  the  different  Kinds,  of  bequeathing  Inheritances,  by  Snfotitutim? 


[Grot.  2. 

§  1 .  Substitution  defined ;  and  Us 
Effect. 

2.  One  Person  in  the  room  of 

many,  or  many  Persons  in 
the  room  of  one,  or  many 
in  the  room  of  many,  how 
to  be  appointed. 

3.  Their  Share,    in   equal  or 

unequal  Portions.,  stipu- 
lated. 


19.] 

4.  In  Substitution,  every  thing 

is  understood  to  be  included* 
that  has  been  expressed  in 
the  First  Institution. 

5.  Whether  and  how  far  Sub- 

stitution relating  to  Pupils 
or    Minors    is     in  force 
among  u*. 
<h  How  and  in  tahmt  Manner 
the  Substitution 


J^  TESTATOR  may  not  only  institute  as  many  heirs  as  he 
chooses,  but  he  may  also  leave  his  inheritance  to  as  many 
members  as  he  thinks  proper.  The  former  of  these  cases  takes 
place,  by  the  first  hand,  by  substitution,  and  the  latter,  in  order 
that  a  subsequent  restitution  should  be  made,  so  that  it  may  pass 
from  the  one  into  the  hands  of  another ;  which  we  properly 
denominate  an  entail,  or  fidei  commission,  of  which  we  shall 
treat  in  the  following  chapter. 

§  1.  Substitution  is  an  appointment  or  institution  by  which  a 
second  or  third  person  is  made  heir  in  the  vacant  room  of  the 
first  or  second  (1);  as  thus,  I  appoint  John  my  heir;  and  if 
John  be  not  my  heir,  I  appoint  Peter  in  his  room ;  and  if  Peter 
be  not  my  heir  neither,  I  appoint  Paul  in  his  room  to  be  my 
heir ;  and  so  forth,  to  as  many  times  as  the  testator  wishes  (2)  ; 
which  instituted  heir  is  an  heir  with  as  full  a  right  as  the  heir 
first  appointed  would  have  been.  (S) 

Which  event,  namely,  if  John  be  not  my  heir,  comprehends 
every  event  in  which  John  may  be  no  heir,  either  if  he  dies 
before  the  testator,  or  that  he  may  be  no  heir  in  law,  or  if  he 
renounces  the  inheritance  and  does  not  wish  to  be  heir.  (4) 

§  2.  In  like  manner  many  persons  may  be  instituted  in  the 
room  of  one,  or  one  in  the  room  of  many  or  under  many  insti- 


(r)  L.  i.  in  pr.  Ff.  de  vulg.  ft  pupill. 
substit. 

(a)  L.i.  §  i.  Ff.  eod.  pr.  Inst  it.  de 
vulg.  substit. 

(3)  L.  43 .  §  %.  1. 36.  Ff,  de  vulg.  &  pu- 


pill. 1.  fto.  in  pr.  Ff .  de  lib.  et  pooh.  pr. 
Instit.  de  vulg.  ft  pupill.  1.  fto.  §  ult.  Ff. 
de  condit.  instir. 

(4)  §  1.  Instit.  quib.  mod.  tcstam.  in- 
firm. I.3.  Cod.  de  hexed,  instit. 
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totedjointly,  each  may  be  substituted  under  each,  or  the  one  Penontfathe 
under  the  other;  with  regard  to  which  it  is  to  be  remarked,  many  in  the*  * 
that  when  one  person  is  instituted  in  the  room  of  many,  he  does  £^f  j^7* 
not  come  into  the  vacant  place  of  each,  but  is  then  understood  pointed, 
to  have  been  instituted  in  the  room  of  off  of  them,  when  only 
the  last  oneof  them  is  wanted.  (1) 
$3.  When  only  one  person  is  appointed  in  the  room  of  Their  Shirt,  in 

•       »  «•  •       »  *  equal  or  imfw?! 

soother,  or  many  m  the  room  rf  one,  or  in  the  room  of  many,  Portk»s,itipa- 
or  when  amongst  many  they  are  instituted  mutually  to  equal  1«ted- 
shares,  there  is  no  doubt  but  that  each  is  to  have  the  whole  cv 
such  part  for  his  share  as  he  would  have  had  where  he  has  been 
instituted  either  alone  or  together  with  others,  unless  the  tes- 
tator had  expressly  appointed  any  special  shares ;  but  the  question 
is,  how  it  is  to  be  undertood  when  under  more  heirs  to  unequal 
shares,  they  having  been  mutually  instituted,  in  case  of  one 
being  wanted,  the  others  would  divide  amongst  them  his  share  ? 
With  regard  to  which  case  it  is  understood,  that  those  who  were 
instituted  are  to  have  such  shares  in  the  institution  as  those  with 
whom  they  were  instituted  would  have  had  in  the  first  bequest ; 
because,  if  in  respect  of  the  following  members  no  shares  be  sti-  §  4. 

pulated  (2),  it  is  understood  that  such  shares  are  to  be  given  as  In  w5?*8?,,i 
was  expressed  in  the  first  institution ;  and  so  is  likewise  under-  understood  to  bo 
stood  of  the  if  and  provided,  which  having  been  expressed  in  ^HMrf^tnt 
the  first  institution  of  heirs,  is  considered  as  tacitly  repeated  fintimtkution. 
with  respect  to  the  further  institutions  of  members,  unless  the 
contrary  can  be  made  clearly  to  appear  from  the  will  of  the 
testator.  (S) 

§  5.  Besides  this  general  institution  there  was  a  special  insti-  ^^l1^. 
tution  by  which  a  father  might  institute  an  heir  for  his  minor  or  tution  relating  to 
insane  child,  if  he  should  happen  to  die  under  ace,  or  without  ^P1??  *Jj- 

i     •        «  •  ...  now,  is  in  force 

having  the  use  of  his  senses  (4) ;  but  as  this  right  consists  in  that  imong  us. 
peculiar  power  which  the  Romans  had  over  their  children,  it  is 
not  in  use  amongst  us  (5) ;  excepting  only  that  the  parents  may 
choose  for  their  children,  by  ante-nuptial  contracts,  what  law  of 
succession  they  please,  (of  which  there  are  two  kinds  among  us), 
or  they  may  direct  anew  how  their  property  shall  be  inherited 


(i)  L.  4.  Cod.  de  impub.  et  aliiasub- 
sw.Vide  Anton  Fiber  ad  Cod.  lib.  6.  tit.2j. 
def.  u. 

(a)  §  ft.  Instil  de  vulg.  St  pupill.  1. 5. 

I.  24.  Ff.  de  rulg.  &  pupil.  1.  1.  Cod.  eod. 
Lii3*f  *•  L  3a  §  fin.  Ff.de  leg.  x.  I.134. 

I I.  Ft  de  verb.  ©Wig. 
(3)  Arg.  14.  Ff.  de  legat.  1.  et   1.  1. 

Cod.  de  impub.  et  aliis  subs  tit.  Anton. 


Faber,  ad  Cod.  lib.  6.  tit.  7.  def.  3.  Chriitin. 
toI.  iv.  decis.  13.  n.  7. 

(4)  L.  4.  1.  45.  Ff. !.  9.  Cod.  de  vulg. 
et  pupill.  substit. 

(5)  See  Grotius,  Inleyd.  lib.  1.  c.  6. 
veis.  De  Groote,  and  lib.  2.  c.  19.  in  fine. 
Gudelin.  de  Jure  Novwa*  lib.  1.  0  13. 
vers,  quid  raoribus,  &  lib.  2.  c.  5.  vers, 
adjecio. 
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by  succession,  which  the  children)  having  become  of  age,  are 
Understood  to  have  approved  of;  provided  that  it  was  not  other- 
wise directed  by  last  will.  (1) 

How  and  in  §5.  The  general  substitution  ceases  or  is  annulled  as  soon  as 

the  Substitution  the  inheritance  is  taken  by  the  first  heir.  (2) 

It  ceases  likewise,  or  fells  away,  if  the^heir  substituted  happens 
to  depart  this  life  before  the  first  institutor,  as  the  right  of  sub- 
stitution is  not  transferred  to  the  heirs ;  but  it  has  this  tacit 
condition,  namely,  that  the  person  substituted  must  survive  the 
person  first  instituted.  (S) 


(i)  See  Neostad.  de  pact,  amenupc. 
obterv.  a.  in  not.  Ten.  Sed  hereditas ;  see 
also  Gracilis,  Inleyd.  lib.  1.  c.  19.  and 
infra,  book  \r,  ch*  xxiv.  of  this  work. 


(2)  L.5.  Cod.devulg.ft  pupttL  subst. 
Junct.  1. 6.  Cod.  de  legaL 

($)  L.  9.  Ff.  de  suis  et  legitim.  jnnct. 
1. 81.  F£  de  acq.  hatred.  1. 8.  in  fin.  Ff.  do 
vulg. 
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CHAP.  VIII. 

Of  Entailed  and  Incumbered 

[Grot.  2.  20.] 

§  1.  Nature  of  a  Trust  (Fidei- 
commissum}  or  Entailed 
Inheritance, 

2.  By  whom  and  to  whom  the  11. 

same  may  be  left. 

3.  In  what  manner  it  may  be 

effected. 

4.  It  is  either   expressed  or 

tacit.  j  2, 

5.  Nature  of  a  tacit  Entail, 

and  when  it  takes  Effect. 

6.  Whether  and  when  a  Prohi- 

bition of  Alienation  con-  13. 

stitutes  an  Entailed  Inhe- 
ritance. 

7.  Of  the  Effect  and  Duration 

of  a  Prohibitionfrom  aUe-  14. 

noting  Property  out  of 
one's  own  Generation  or 
Relations  by  Blood.  15. 

8.  Whether,  with  regard  there- 

to, the  Proximity  of  the 
Testator,  or  of  (he  Heir 
is  to  be  followed.  .  16. 

9.  The  Power  of  spending,  dis- 

posing of,  alienating,  %c. 
one's  own  Property  in  an  17. 

Entailed  Inheritance^  how 
far  to  be  extended.  18. 

10.  It  may  not  be  extended  to 
any   other  Direction  by 


Inheritances. 


last  Will  of  the  Possessor, 
or  to  a  Gift  in  Contem- 
plation of  Death. 
Whether  and  how  far,  in 
an   Entailed  Inheritance 
among  Children,  Grand- 
children are  understood  to 
be  comprehended. 
Children  placed  under  an  if, 
whether  and  when  under- 
stood to  have  been  insti- 
tuted also. 
Children  instituted  together 
with  their  Parents,  whether 
and  how  they  are  admitted 
to  the  Inheritance. 
Of  the  Effect  of  Represen- 
tation in  an  Entailed  In~ 
heritance. 
Whether  and  when  it  may 
be  extended   out  of  the. 
common  Law  of  Succes- 
sion. 
Who  are  to   be   reckoned 
among  the  nearest  Rela- 
tions and  Heirs. 
Property,     when    compre- 
hended under  Usufruct. 
Property     and     Usufruct, 
how  to  be  distinguished  in 
an  Inheritance. 


§  1  •  A  TRUST  (fidei-commissum),  or  entailed  inheritance,  is  Nature  of  ■ 

a  bequeathing  of  an  inheritance  in  which  the  heir  is  Tru*J[^?" 
directed  to  cause  the  inheritance,  after  a  certain  time,  or  after  or  entailed  in- 
his  death,  to  he  devolved  upon  another,  either  the  whole  or  a 
certain  portion  thereof  (1);  and  he  to  whom  the  inheritance  is 


(1)  §  I.  In*tJtde6dei  commissar,  hereditat.  et  tot.  tit  Ff.  et  Cod.  ad  Senat.  Tre» 


By  and  to  whom 
the  wne  may  be 
lift. 


In  what  manner 
it  may  be  ef» 


it  may 
ftcted. 


It  is  either  ex* 
preBMd  or  tacit. 
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delivered,  is  full  heir  (1) ;  but  doubtful  expressions  ought  to  be 
explained  in  such  a  manner  that  the  entail  be  rather  excluded 
than  introduced.  (2) 

§  2.  By  whom  and  to  whom  each  entailed  inheritance  may  be 
left,  and  who  may  be  encumbered  therewith,  is  evident  from 
what  has  been  already  said  of  institution  of  heirs,  namely,  of  all 
those  who  may  make  last  wills,  and  receive  any  thing  by  last 
wills.  (S) 

§  3.  Such  entailed  inheritance  may  be  made,  either  in  direct 
terms,  or  under  a  casual  if  or  condition,  and  likewise  on  a  certain 
day  and  before  or  after  a  certain  tune ;  of  the  effect  of  duch 
an  inheritance  we  have  treated  in  chap.  vL  pp.  £48,  249- 
$$  15—17. 

§  4.  An  inheritance  may  be  entailed  either  by  express  words, 
or  it  may  be  inferred  tacitly  from  the  testator's  desire,  without 
being  confined  to  '  JF  trill,9  'IdesireJ  €  I  direct,'  '  I  request,9  or 
similar  special  words  (4).  Among  us  this  is  usually  expressed 
by  a  kind  of  proviso,  viz.  *  on  condition  that,9  '  under  that 
charge,9  '  if  however  J  and  the  like ;  and  all  words  and  modes  of 
expression  are  customary  for  that  purpose,  provided  the  testator's 
intention  can  be  clearly  inferred  from  them  (5};  for,  in  an 
entailed  inheritance,  the  testator's  intention  ought  to  be  espe- 
cially considered,  but  it  is  narrowly  taken ;  for,  in  case  of  the 
least  doubt,  judgement  is  given  in  favour  of  die  free  inheritance, 
and  against  the  entail ;  because  all  hereditary  incumbrances  ace 
odious,  and  can  suffer  no  extension.  (6) 

$  5.  It  is  considered  as  a  tacit  entailment,  when  the  testator 
Uukei'^t!11  Prohibits  his  heir  by  last  will  from  making  any  disposal  of  his 

said  inheritance ;  by  which  he  is  understood  to  wish  that  his 
nearest  relations  by  blood  should  inherit  the  property  by  Way  of 
entailment  (7);  because  the  said  words  can  serve  for  no  other 
purpose.  (8) 

And  likewise,  when  any  one  makes  two  last  wills,  and  desires 


Nature  of  a  tacit 


(0  §  3*  &  K<1*  Instit.  de  fideic.  §  3. 
limit,  coram,  hered.  de  legat.  1.  2.  Cod. 
communis,  de  legat. 

(2)  See  Sande,  dec.  4.  3.  20.  the  notes 
upon  Coren,  cons.  14.  in  fine. 

(3)  L.  2.  ft  1. 103.  Ff.  de  leg.  1.  &  $  24* 
Instit.  de  legat.  junet.  §  2.  fc  §  10.  Instit. 
de  fidei-com.  hered. 

(4)  L.  2.  Cod.  common*  de  leant.  Lai. 
Cod.  de  legat.  1.  77.  §  7.  Ff.  de  legat.  2. 
1. 29.  ft  1.  Ff.  ad  Senat.  Trebell.  l.ai.  Ff. 
de  fidei-commiss.  tibertat. 

(5)  L.  11.  §  19.  Ff.  de  leg.  3.  1.  96. 


Ff.  eod.  1. 32.  in  fin.  ft  de  legat.  X-  L  57. 
§  1.  Ff.  ad  Senat.  Trebell.  L16.  Cod.  de 
fideKCommaa. 

(6)  Arg.  1.  19.  Ff.  de  lib.  &  noatkum. 
cap.  odia  de  reg.  jur.  Sande,  4.  3.  ao. 
Not.  post.  Coren.  cons.  14.  in  fine. 

(7)  L.  74.  tapr.Ff.  ad  SeiiaL  Trebell. 

(8)  Arg.  L  87.  ft  a.  L34.  oh.'  Ft 
legat.  2.  de  1.  11.  $  to*  Ff.de 
Glees,  et.  DD.  ad  1.  15.  Cod.   de 
commits.  See  also  Peregrin,  de 
miss.  art.  1.  n.  45.  &  seq.  ait.  11. 
de  copject  ultimar.  volunt. 


de 
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in  that  which  was  last  executed,  that  the  former  should  also  take 
effect;  in  auch  case,  we  understand  that  the  testator  desired  that 
the  inheritance  should  be  delivered  by  the  person  nominated  in 
the  subsequent  last  wiU  to  the  person  instituted  in  the  Jirst  testa- 
ment, and  be  satisfied  by  deducting  for  himself  the  Trebellianic 
or  Falddian  fourth  part  (1);  which,  according  to  our  practice* 
likewise  takes  effect  by  virtue  of  the  usual  codicilar  clause,  if  the 
first  testament  is  not  expressly  revoked  and  annulled  by  the 
second;  because,  by  virtue  of  the  said  clause,  it  is  understood 
that  the  first  testament  remains  effectual  in  all  points,  in  which 
it  has  not  been  altered  or  opposed  by  the  subsequent  last  will^ 
although  the  first  testament  is  not  specially  repeated.  (2) 

§  6.  With  respect  to  the  question,  whether  a  prohibition  of  Whether  tad 
alienation  constitutes  a tacit  entailment,  it  is  understood  in  the  bhkitf  Aliens- 
■gator,  if  so  clause  is  added  by  the  testator  why,  or  no  person  tkm  coo*k¥tw, 

.  in  futiilftt  In- 

■  nominated  on  whose  behalf  he  desires  it  (S).  But  if  he  had  hemancc. 
expressed  his  intention,  or  if  k  otherwise  appears  from  his  list 
will,  that  he  made  such  prohibition,  intending  that  the  property 
which  he  should  leave  behind,  should  remain  in  the  possession 
of  his  velatftana  by  blood,  or  Us  generation,  in  that  case  it  ia 
understood  to  constitute  an  entailment;  and  that  the  nearest  of 
hi*  generation  or  relation  by  blood  has  been  instituted  to  have 
an  entailed  possession  thereof  (4).  If  prohibition  of  alienation 
cot  of  the  femily  immediately  follows  the  preceding  trust  (fidei- 
eommistvm.)*  and  goes  as  it  were  -coupled  with  it,  such  trust  is 
not  extended,  but  the  prohibition  is  managed  according  to  the 
Banner  and  conditions  stipulated  in  the  JSdei-commisium  or 
trust  (5) 

§  7.  Further,  with  regard  to  a  prohibition  of  alienation,  it  is  of  the  Sftct 
likewise  to  be  considered,  that  if  the  testator  had  said,  "  1™%^^™^^ 
fat  mj  property  should  not  be  alienated  out  of  my  generation  or  from  siienatinf 
Hood,"  without  saying  how  long  such  entailment  is  to  last,  or  ^E^££ 
how  the  property  is  to  be  divided,  such  entailment  is  not  ex-  J?"011  ^  ReU- 
tended  further  than  to  the  fourth  member;  the  fourth  member  vau  7 
being  nevertheless  comprehended  in  such  entailment,  and  even 


0)  §  h  Inst  it.  quib.  mod.  test,  infirm. 
1*  *9-  Ff.  ad  Scnat.  TrebelL  On  the  nature 
*  tbe  Trebettanic  or  Falddian  portion, 
**  chan.xL  infra  of  this  third  book. 

(l)  Vide  Book  m.  ch.  ii.  §  17.  p.  417. 


(3)  L.114.  §  14*  Ff.  <te  legst.  junct. 
1-3*.  i  7.  H.«xL 

(4)  O.  1. 114.  §  15.  Ff.  de  legat.  1. 
L*9»  §3-  Ff.de  Ugat.s.  Petr.de  Peus 


de  fidei-commiss.  quest.  5.  n.  41.  8c  seq. 
Mantic.  de  conject.  Ultimar.  Volunt.1ib.  6. 
tit.  14.  n.  %4»  Anton.  Merend.  lib.  4.  Con- 
trol, c  ao.  Peregrin,  de  fidei-commis. 
art.  14.  n.  u,  ta.  k  seq.  Ssnde,  de  pro- 
hibit, rer.  alienac.  pert  3.  ch .5.  n.  5,  Stokm. 
dec.  36. 

(5)   Saiide,  dec  4.  5.  a.  &   de  rer. 
alienat.  page  (mihi)  119. 
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Qf  Entailed  and  Incumbered  Inheritances*  [Book  III. 


Whether,  with 
regard  thereto^ 
the  Proxunity 


the  heirs  of  such  fourth  member  cannot  alienate  (1).  Arjd 
likewise,  the  first  member  does  not  commence  from  the  first 
heir,  but  from  him  upon  whom  the  entailed  property  devolves 
after  the  death  of  the  said  heir  (2).  But  if  the  testator  had  ex* 
pressly  desired,  that  the  prohibition  of  alienating  the  property 
should  be  extended  further  than  to  the  fourth  member,  in  such 
case  the  testator's  desire  is  to  take  effect  (3).  So  it  has  been 
determined  in  Friezland;  and  Sande(4)  and  Molhueus  (5) 
relate  that  it  was  so  judged  on  behalf  of  the  Prince  of  Wirtem- 
berg;  according  to  which  distinction  likewise  is  to  be  understood 
what  Grotius  proposes  in  his  Inleyding,  or  introduction  (6). 

§  8.  If  the  testator  had  only  said,   « I  will  that  my  property 
should  not  be  alienated  out  of  my  generation  or  bloods"  or  had 
ofihe"  TesSor    used  similar  expressions,  without  stipulating  how  and  to  which 
^uSmSu"  Per8°n  ^e  same  *kould  devolve  from  the  one  to  the  other,  it 

has  been  decreed,  that  the  order  of  succession  ab  intestato  shall 
take  place,  and  that  the  property  shall  devolve  not  according 
to  succession  and  to  the  nearest  relation  of  the  testator,  but  to 
those  who  are  the  nearest  to  the  last  possessor,  from  the  one  to 
the  other  as  far  as  the  fourth  member  aforesaid.  For,  when  the 
testator,  in  an  entailment  and  incumbrance,  does  not  expressly 
declare  how  and  to  whom  the  same  shall  devolve,  we  under- 
stand, that  he  intended  therein  that  the  common  law  shall  take 
effect,  and  that  the  inheritance  shall  go  from  the  one  of  his 
nearest  relations  to  the  other  (7)-  This  point  demands  particular 
attention;  because  otherwise,  where  the  testator's  will  is  so 
made,  the  proximity  of  the  testator  but  not  of  the  heir  is  always 
followed.  (8) 

§  9.  As  the  alienation  of  property  is  on  the  one  hand  pro- 
hibited, in  order  to  cause  the  inheritance  to  devolve  by  entail- 
ment, so  very  often  on  the  other  hand  power  is  given  to  the  first 
heir  of  an  entailed  inheritance  in  the  meantime  to  spend;  alie- 


The  Power  of 
spending,  dis- 
posing of,  alien- 
ating, &c.  one's 
own  Property  in 
in  emailed  In- 


(i)  See  Novell.  159.  c.  a.  vers,  quod 
autem,  in  verbis,  post  quatuor.  Consult, 
van  Hollands*  Regts-geleerden,  vol.  i. 
cons.  %$  x.  Mamie,  de  Coojectur.  Uk. 
volunut.  lib.  6.  tit.  14.  n.  24. 

(a)  Novell.  159.  c.  a.  diet.  verb.  Cons. 
&  Adv.  voL  vL.  cons.  83. 

(3)  Covarr.  Var.  Resolut.  lib.  a.  c.  5. 
n.  4.  Grass.  §  fidei-commis.  quest.  19.  n.  a. 
Fusar.  de  fidri-commiss.  quzst.  381.  n.  1 7, 
35.  Fachin.  Cootrov.  lib.  4.  c.  100.  Man  • 
tic.  lib.  8.  tk.  a.  n.  ai.  Maynard,  1.5. 
dec.  86. 

(4). Lib.  4.  tit.  5.  def.  5. 

(5)  CoasU.  1.  n.i6. 


(6)  Lib.  a.  c  20.  vers.  Ende  ahvaar. 

(7)  L.3.  1.  8.  Ff.  de  Jure  Codfcfflor. 
Marc.  Anton.  Peregnnus/Tractat.  de  fidei- 
commisw*.  art.  10.  Clarus  §  Testamentum 
quest.  76.  vers,  sed  hie.  See  also  Cons. 
H  Adv.  vol.  i.  cons.  63.  Joan  a  Sandc, 
lib.  4.  tit.  5.  def.  6. 

(8)  Arg.  1.3a.  (fin.  Ff.  de  lefau*. 
junct.  1.  41.  §  a.  Ff.  do  vulg.  Ji  pootH. 
vide  etiam  Mamie,  de  Conject.  ulnm. 
volunt.  lib.  8.  th.  la.  n. 38.  & seq.  Aoth* 
Tesssur.  decis.  64.  Anton.  Faberad  Ood. 
1.  6.  tit.  19.  def.  6.  &  tit.  aa.  def.  a7- Gro* 
tius,  Inleyd.  lib.  a.  c.  aa  n.  aa.  Van  Leeu- 
wen,  Ctnsura  Forensis,  fib.  3.  c.  7.  f  **■ 


J 


h.  fe  J    Of  Entailed  or  Incumbered  Inheritances.  9SJ 

Date  and  deal  with  the  property  in  the  same  manner  as  With  his 


own,  but  under  this  direction  only ;  viz.  that  he  cause  whatever  tended. 
may  be  found  remaining  thereof  after  his  death  to  devolve  to  the 
nest  heir.  This  often  takes  place  among  us  between  husband  and 
wife;  yet,  although  the  words  thereof  are  often  placed  broadly* 
they  aite  nevertheless  to  be  Understood  according  to  reason, 
namely,  that  such  heir  may  not  needlessly  spend  or  give  away 
the  property,  or  otherwise  squander  the  pame,  in  prejudice  of  the 
heir  on  whom  it  is  entailed.  At  all  events,  such  property  may 
not  be  diminished  more  than  than  three-fourth  parts  (1) ;  and  for 
the  remaining  fourth  part,  the  heir  on  whom  it  is  entailed  mutt 
produce  an  inventory  and  give  security  (2).  For,  if  such  power 
of  alienating  had  otherwise  been  gifen  to  spend  only  if  necessary, 
or  if  it  could  be  explained  by  similar  words,  it  would  only  be 
extended  to  necessary  maintenance ;  and  it  has  no  effect  so  long 
as  such  heir  has  other  property  upon  which  he  can  live  and 
maintain  himself.  (3) 

§  10.  The  free  power  of  being  at  liberty  to  alieuate  and  deal  it  may  not  be 
with  an    entailed    inheritance    as  with  one's  own   property,  ^^neSxl 
cannot  be  extended  further  than  to  an  alienation  during  life,  by  La*  Will  of 
unless  by  virtue  of  such  power  any  direction  concerning  such  ^^jj^* 
alienation  be  given  by  last  will  (4).    So  it  was  understood  by  Contemplation 
the  high  court  of  Holland,  according  to  Coreii  (5) J   and  After- 
wards, on  the  last  day  of  October  1642,  in  the  case  of  Peter 
Ambrosius  van  Brunsdorp  and  others,  heirs  of  Geertruyd  Hen* 
driksz,  Govert  van  DufFelen,  against  Dirk  Corrtelis  Vah  Leens- 
velt  and  Dirk  Jansz  van  Vesanevelt,  as  executors  of  the  last 
will  of  Hugo  Koedyk  deceased,  in  his  lifetime  burgomaster  of 
the  city  of  Leyden ;  in  which  case  Mr.  Koedyk,  (who  was  iu- 
stituted  heir  by  his  deceased  wife  to  all  the  property  of  which  she 
might  die  possessed,  to  do  with  the  same  according  to  his  plea- 
sure, precisely  as  a  person  is  at  liberty  to  do  with  his  own  free 
property ;   provided,  that  after  his  death,  her  relations  should 
have  half  of  all  the  property  that  might  be  left  by  her  said 
husband),  declared  afterwards  in  a  certain  paper  writing  that 


(i)  L.  54.  Ff.  ad  Senat.Trebell.  juntt. 
'•I. §denique.  Ff.  de  aq.  pluv.  arcend. 
1 24.  Ff.  de  damno  insect. 

(a)  Auth.  contra  quura  rogatns.  Cod. 
■d  Senat.  TrebeU.  See  Mintic.  de  Con- 
ject.  uk.  rolunt.  fib.  10.  tit.  4.  n.  21. 
Peregrin,  de  Sdei-commiss.  art.  40.'  n.  46. 
&  n.  50.  Aston.  Faber  ad  Cod.  lib.  6. 
tit.  27.  dcfin.  25.  Andr.  Gail.  lib.  a. 
<*». 145.  in  fin.    Neosta<J.  Cur.  Holland. 


decis.  20.  Joan.  I  Sande,  lib.  5.  tir.  3* 
def.  4. 

.  (3)  L.  pen.  4.  fin.  k  1.  vlt.  Ff.  de  ali- 
ment, legat.  arg.  ad  1. 54.  Ff.  ad-Senat. 
Trebell.    Peregrin,  diet.  art.  40.  n.  49. 

U)  Arg.  ad  1. 17.  Cod.  de  Probat.  DD. 
ad  1.54.  Ff.  ad  Senat.  Trebellian.  Pere- 
grin, de  fidei-contmi».  art*  40.  0.43.  50. 

(5)  Obs.  II. 
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there  phould  be  <fcKvere<J  to  hip  female  ^KW^  in  fjpjl  prppflfty 
pn  account  of  her  faithful  services,  the  right  tp  t>  sprtygn  |)Qpgi 
for  four  thousand  gilders,  reserving  to  hip$glf  tljp  fruits  gjyl 
yearly  Income  thereof  so  long  as  fre  sJmdjuJxI  \iy$.  W^erpgpgp, 
it  was.  understood  by  the  courfe  that  notwjth^ffding  the  pid 
Koedyk  had  considerably  enriched  the  estyfp  tftpx  bjp  vifth 
depth,  by  an  inheritapce  which  he  acquired  ff ow  fri?  sister $  y«?t 
the  said  donation  may  not  be  a  charge  to  the  relation?  fcfld  heifs 
instituted  by  his  jrife,  and  the  defendants  ^rere  .Gppdfrjiftef}  tp 
credit  the  account  of  the  estate  therewith  p?  if  ths  fl^nation  hafl 
gpf  tajten  place,  the  same  yeniaining  only  a  charge  fq  the  heia 
by  bis  side. 
§  11.  -Whether  and  when,  untfer  the  jyonj  *f  cjifldrpq," 
ema^'inberit-  "  grandchildren  "  are  likewise  understood  to  be  ijictyded,  bas 
•nee  among  been  shown  in  a  preceding  chapter  (1)>  which  is  likewise  to  bp 
Grand-children    understood  fqr  their  benefit  (2) ;  so  tjiat  in  the  epqijflju^uice  pf 

"Tbeomw^    an  enta^e^  inheritance  among  children,  $e  grW^phild1W  ftr 
bended.  further  descendants  are  not  fo  be  jncludecl,  up}ess  it  has  been 

,  so  expressed,  or  ptfierwise  must  necessarily  follow  from-  tfce 

meaning  of  the  l^st^ill.  ($) 

§  12.  When  children  are  placed  unc)er  ap  if  pf  copditfcp; 
as  for  example,  when  I  say  "I  institute  John  a?  vgf  $f*r,  if  fa 
when  understood  fa  children  ,•"  or  else  in  this  way,  "  I  make  John  my  #€*r,  girf 
instituted  alio,     if  he  dies  without  children,  Peter  sfaU  fa  rpy  heir  infest 


Whether  and 
how  far,  m  an 


Children  placed 
under  an  if, 
whether  and 


it  is  understood  that  in  case  John  dies  ^efprp  the  t&tefqr,  |iis 
children  would  be  called  to  be  heirs  before  Peter  (4).  Bgt 
whether  the  said  children  would  be  called  to  an  enfa^ed  in- 
heritance, and  whether  John,  having  enjoyed  the  inheritance,  it 
Jx>und  to  cause  the  said  inheritance  to  devolve  after  his  depth 
upon  his  children,  a  distinction  is  to  be  taken;  viz.  thai)  in 
regard  to  the  testator's  children  and  grandchildren,  it  is  go 
understood,  if  it  can  appear  from  the  circumstances  that  si*ch 
was  the  meaning ;  for  example,  when  J  institute  my  son  my 
*  heir,  and  if  he  dies  without  issue,  J  place  another  under  Irfpb 
it  will  be  understood  that  the  grandchildren  were  likewise  )B* 
tended,  from  thg  evident  good  will  of  the  testator.  (5) 


n 


\}  See  ch.  vi.  §  7.  p.  145.  supra. 

[2)  Vide  Simon  de  Praetis,  lib.  3.  de 
interpr.  nkhnar.  volunt.  dubio.  5.  solut.l. 
n.  38.  &  acq.  and  Menodu  de  pnesuxrpt. 
t*4*  pnesunipt-  94* 

(3)  See  Joan  nnden  Sande,  lib.  4,  tit.  5. 

dflf.O/,  I0,XI. 


(4)  Arg.  I.  76.  in  fin.   Ft  ad 
Trebell.  U41.  $3.  de  vdjg.  &  pai-^, 

(5)  L.  10a.  Are.  Ff.  de  cond.  fc  9> 
monstraf.  1.  30.  Cod.  de  fidei-coD^BML 
junct.  tpen.  Ff.  de  leg.!.  £04-  *£•  4a 
legat.  2.  1^6.  S  61.  &  ad  Scoat.Tr** 
belfian.  See'  also  Grothis,  Iu^y4»  lib*  > 
c  ac,  vest.  Wtnijcef  fenjyuad  (cmL 


Ch.  8.]    Offtntetied  or  Incumbered  Inheritances.  ttf) 

Qot  in  ttdlatonl  relations  or  other  strange  .heirs,  it  has  no 
effect;  because  the  */ of  itself  has  no  operation,  nor  can  it  be 
called  a  material  part  of  the  testator's  wiH,  but  is^a  mere  addi- 
tion where,  the  ifia  subjected  to  the  will;  in  which  case  those 
children  placed  under  such  if,  are  not  considered  further  or 
otherwise  than  something  else  which  may  be  placed  under  the 
if;  for  mttftnre  if  I  were  to  say*  "  I  institute  John  as  my  heir,  if 
Blthetmeqf  my  death  he  possesses  that  house,  or  that  horse /*  it 
vqold  be  ridiculous  to  say  that  the  inheritance  must  follow  when 
he  possesses  that  house  or  horse  (1),  unless  it  can  sufficiently 
appear  from  circumstances  that  snob  was  the  testator's  desire* 
The  ssme  construction  also  obtains  when  the  testator  has 
specially  incumbered  the  children  placed  under  the  if,  with 
some  condition  (3),  end  $o  it  haa  been  repeatedly  adjudged  in 
many  cases.  ($) 

§  18.  When  children  are  placed  together  with  their  parents;  for  c^^tntS^m 
example,  when  the  testator  says,  "  I  institute  John,  hischitdren,  with  their  F*» 
w& further  descendants,  my  heirs,"  it  is  not  understood  that  they  JJJKJ1^ 
Were  csUed  f»U  alike,  but  the  one  before  die  other ;  and  in  case  arc  admitted  to 
ofaoa^existence  or  previous  death  of  the  one,  die  other  is  to  thiInbtnUBCt# 
cone  by  entailment,  in  the  room  of  those  who  had  preceded;  so 
that  in  like  manner  no  direction  of  inheriting  further  by  entail- 
Went  from  the  one  to  the  other  can  take  effect,  unless  it  clearly 
appears  from  the  further  circumstances  (4) ;  and  so  it  was  judged 
qd  the  last  day  of  April  1659,  by  the  court  of  Holland,  in  the 
case  of  Korstiaan  Dirksz  van  Zyl  and  others,  plaintiffs,  against 
the  further  heirs  of  Kryn  Hendicksz  van  Swanenburg,  defend- 
ants ;  in  which  case  the  said  Kryn  Hendicksz  van  Swanenburg 
had,  among  others,  instituted  as  his  heirs  die  children  and 
grandchildren  of  Frank  Meesz  van  Blommendal;  and  it  was 
decreed  that,  during  the  existence  of  both,  the  children  of  the  said 
Frank  Meesz  were  only  named,  to  the  exclusion  of  the  grand* 


(i)  L.  8.  Ff.  ti  qubonuBacsus.  testam. 
l-i6,(n  fin.  Ff.  de  mlg.  tc  pupill.  L  16. 
*f  de  beredib,  instit.  1.  19.  Ff.  quando 
diei  legal,  l.i.  Cod.  de  pact.  1.6.  in  pr. 
Cod.  tad.  Sen*.  TrebeU.  1. 17.  §  1.  Ff. 
eod.  1. 19.  §  10.  Ff.  de  liber.  &  posthum. 
See  abo  Gail.  lib.  1.  obe.  136.  a.  18. 

(*)  See  this  subject  treated  at  large  by 
WBic.de  Conjectur.'idtimar.  voluntat. 
fo.  ii.  tit.  a  &  3.  it  lib.  10.  tit.  8.  n.  ay. 
Menoch.  1. 4.  pneiuqi{K.  89.  Jul.  Clar. 
1*.  3.  tentent.  §  tesumeotum.  qudest.  77. 
Genes,  torn.  1.  Reaolut.  c.  3.  n. aa. 

0)  Vide  Team,  dec.  66.  A*.  Faber, 


ad  Cod.  lib.  6.  tit.  aa.  der?3.  n.  9.  & 
def.  43.  n.  4.  Joan,  a  Sande,  lib.  4.  tit.  6. 
def.  5.  Christin.  vol  i.  decis.  308.  &  voi.lv, 
decis.  46.  Joan.  Decker,  lib.  3.  dissert,  x, 
n.  34.  Neostad.  Curia;  Hollandia?,  de- 
cis.'la. 

(4)  L.ult.  Cog.deverbor.  stgnif.  I.32. 
§  ult.  Ff.  de  legat.  a. 1. 8.  1.  3.  Ft  de  jure 
codicillor.  See  Peregrin,  de  fidei-oommSaa. 
art.  ao.  Mantic.  de  Conject.  ultim.  to- 
luntat.  1.  S.  tit.  14.  n.  10.  Joan,  a  Sande* 
1.  4.  tit.  5.  def.  6.  Anton.  Faber  ad  Cod, 
1.6.  tit.  za.  def.  xo.  xi. 
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Of  Entailed  or  Incumbered  Inheritances. .  [Book  III 


Of  the  Effect  of 
Representation 
i;i  an  enuiled 
Inheritance. 


VTiether  and 


the  comiron 
law  of  Succes- 
sion. 


children,  who  were  understood  to  have  been  named  only  in  case 
of  the  previous  death  of  their  parents. 

$  14*.  With  regard  to  the  question,  whether  representation  in 
which  the  children  inherit  in  the  room  of  their  parents  at  the 
same  time  together -with  their  uncles  per  stirpes,  'also  takes  place 
in  encumbered  and  entailed  inheritances,  the  common  opinion 
is  as  follows;  when  the  testator  institutes  his  nearest  relations 
his  heirs  by  entailment,  without  excluding  any  one  of  them,  or 
adding  to  them,  in  the  division  of  the  inheritance  among 
Aem  (1),  we  are  to  be  guided  by  the  common  law  of  succession ; 
and  therefore  representation  ought  likewise  to  take  place  in  such 
manner,  and  so  far  as  it  would  have  taken  place  by  succession 
without  last  will.  (2) 

§  15.  This  representation,  however,  is  extended  beyond  the 
eYtendeToutof  members  of  representation  expressed  in  the  common  law  of  suc- 
cession, when  it  can  be  inferred  either  from  the  words  or  from 
the  circumstances  of  the  last  will,  that  it  was  the  testator's  express 
desire  that  representation  should  be  allowed ;  for  instance,  if  he 
had  instituted  his  nearest  relations  and  heirs  by  succession,  and 
had  directed  that  representation  should  take  place  among  diem, 
we  should  understand  from  this,  that  in  case  of  the  previous 
death  of  any  of  them,  even  without  the  general  representation 
of  the  law  of  succession,  the  children  ought  to  come  in  the 
room  of  the  parents  who  died  before,  together  with  the  others ; 
and  that,  even  without  the  common  representation,  they  were 
the  nearest  (3) ;  and  so  it  was  determined  by  the  high  court  of 
Holland,  according  to  my  opinion,  delivered  in  writing  on  the 
11th  December  1664,  in  the  case  of  Carl  van  der  Pluym, 
residing  at  Leyden,  impetrator  of  mandate  in  a  case  of  posses- 
sion agaiiist  Artus  Honinga,  and  others,  respecting  the  will  of 
Mathys  Pietersz  van  Rynsburg,  and  Geertruyd  Adrians  van  der 
Hal. 
Who  are  to  be  §  16.  It  is  a  general  opinion,  that  amongst  the  nearest-relations 
Ihe neareaRe"5  *ve  not  understood  the  very  nearest,  to  the  exclusion  of  others, 
latioiR  and         \^ui  a\\  those  who  by  the  law  of  succession  may  inherit  together  ; 

because  those  of  the  generation,  of  the  family  of  the  Hood,  and 


(i)  JL.  8.  L3.  Ff.  de  jure  codicillor. 
I.57.  §  a,  Ff.  ad  Senat.  Trebell.  1.  77. 
%  pen.  Ff.  dc  leg.  a. 

(2)  See  Joan.  Castil.  Soto  Major,  de 
Conjectur.  Ultimar  volunt.  |>art.  3.  c.  19. 
11.  a  1 4.  FacUin.  lib.  4.  Controv.  c.  48. 
Hieronim.  Cseval.  Specul.  commun.  opiu. 
qiueit.196  k  762.  Fuson.  consil.  41.  n.  66. 


et  de  Wei -commissi  riasubstitut.qu**.  485  • 
Tessaur.  dects.  65.  Gomes,  ad  1.  tauri.  8. 
n.  1 7.  &  1.  40.  n.  41.  Fab.  ad  Cod.  lib.  6. 
tit.  1 9.  def.  10.  et  tit.  a*,  def.  24.  Joan. 
Pjpon.  lib.  10.  tit.  3%  arre&t.  35.  Sancte, 
lib  4.  tit.  5.  def.  a. 

(3)  On  this   subject  see  Prtr.  S-na- 
Tract.  dt  dim.  bonor.  lib.  1.  c.  6.  n,  6x. 
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the  like,  are  taken  for  the  nearest  relations  (1) ;  and  under  die 
words  "  nearest  relations,  without  exclusion,"  they  arte  reckoned 
with  regard  to  th6  law  of  succession,  and  not  with  respect  to 
proximity  in  the  members.  (2) 

J 17.  When  any  person  has  been  instituted  heir  to  the  *V°p*rty»  *h«* 
usufruct  of  any  property,  with  power  to  spend,  alienate,  or  under  Usufruct. 
dispose  of  the  same,  it  is  likewise  understood  that  the  pro- 
perty is  vested  in  him,  notwithstanding  he  may  be  directed  to 
cause  thq  remainder  to  be  devolved  upon  a  third  person  after 
his  death  {$) ;  unless  the  said  power  had  been  limited  to  ne- 
cessary maintenance  only,  or  otherwise;  in  which  case  it  is 
considered  as  a  mere  usufruct,  and  so  it  was  understood  by 
Neostad.  (4) 

§  18.  In  like  manner,  if  any  one  be  instituted  heir  to  the  Property  and 
usufruct,  without  any  other  person  being  nominated,  in  whom  tobe  d*iu- " 
the  property  is  to  be  vested,  he  is  likewise  understood  to  p^^  >"  a» 
have  been  placed  to  have  the  full  usufruct,  under  which  the 
Testing  of  the  property  is   likewise  comprehended,    notwith- 
standing he  has  been  charged  to  cause  the  said  usufruct  to 
be  devolved  upon  a  third  person  after  his  death;  because  in 
the  last  will  the  usufruct  is  taken  as  complete,  which  is  not 
distinguished  from  the  property,  unless  any  special  direction 
had  been  given  with  respect  to  the  property;  in  which  case 
only  a  mere  usufruct  is  understood  to  be  separated  from  the 
property.  (5) 

Whoever  possesses  any  property  under  a  trust  (fidei-commis- 
sum) or  entailment,  to  cause  the  same  to  be  devolved  upon 
another  after  his  death,  must  not  only  deliver  an  inventory 
thereof,  that  is  to  say,  upon  oath,  but  he  ought  likewise  to  give 
security  to  make  restitution  and  frill  delivery  (6),  even  although 


(1)  Arg.  1. 39. 1  uk.  Ff.  de  legit,  ft. 

(ft)  Peregrin,  de  fidei-commiis.  art.  fti. 
a.  9.  h  aeq.  Soto  Major  d.  part  3.  c.  19. 
0.  304.  &  313.  Fusar.  de  fidei-commissar. 
subetfe,  quest.  485.  n.  3.  &  n.  37.  cum 
acq. 

(3)  DD.  adL  13.  Cod.  de  bend,  instit. 
1. 19.  Ff.  de  usufruct.  Menoch.  1. 4.  prae- 
sumpt.133.  n.  4.  Mantic  de  Conjectun 
ultim.  rcluntat.  1. 9.  tit.  5.  n.  14.  Sande, 
1-5.  tit.  3.  def.  4. 

(4)  Cur.  Holland,  deda.  20.  Guid.  Pap. 
decis.35a. 

(5)  Per  text,  in  1.  ult.  Ff.  de  usufr. 
ear.  rer.  et  ibi  A.uton.Faber,  in  ration.  L  34. 
§7.  Ff.de  legs   a.  Ljj.  F£  de  euro  ft 


argent,  legat.  1. 31.  §  1.  |Ff.  de  donat. 
Joan  a  Sande,  lib.  5.  tit.  1.  def.  a.  Andr. 
Gail.  1.  ft.  obs.  143.  n.  7.  On  this  subject 
also,  as  well  as  whether  and  where  property 
or  usufruct  is  understood,  see  more  fully 
in  Covarrur.  Var.  Resolut.  c.  ft.  '  n.  5. 
Menoch.  de  pnesumpt.  lib.  4.  pnesumpt. 
133  &  141.  Mantis,  de  Conjectur.  ultim. 
voluntat.  1. 9.  tit.  2.  n.39.  Joan.  CastUfc. 
Soto  Major,  de  usufruct,  c.  8.  n.  %$.  & 
seq.Hartman  Pistor.  practic.  observae.xx4« 
(6)  Brothers  and  sisters,  however,  are 
not  obliged  to  give  such  inventory  and 
security  among  each  other,  neither  parents 
on  behalf  of  their  children.  See  Groeaeweg* 
ad  Grotium,  lib.  a.  c  ao.  n.  37. 
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Jt  should  haVe  been  left  at  their  option,  if  but  any  reasot* 
or  suspicion  to  defraud  or  diminish  be  alleged  (1);  and  so  it 
was  decreed  by  the  court  of  Holland  in  the  case  of  Maritge 
Kornelis,  appellant,  against  Aris  Jansz,  on  the  13th  November 
1*17.  (2)% 


(x)  Arg.  1. 7.  de  innu.  legat.  et  1. 10* 
4e  confirm,  tut.  Jfee  ib6  luL  Cbr.  § 
tegmentum,  que*.  64  fc  66*  VejMtod« 
6up.  Cur.  dedi  33  &  £k 


(l)  See  alto  Caus.&Adr.  ▼ol.i.coas.30* 
and  what  his  been  alreadT  Hated  in  book  & 
duiz.  iiap.X40.;mdaibeiliiii.dL«i^ 
i  lit  *6.  P-  M^-  "up* 
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CHAI*.  IX. 

Of  Legacies  and  Bequests. 


[Grot.  2. 

*  * 

f  1 .  A  Bequest,  by  and  to  whom 
to  be  made. 

2.  Whether  and  haw  to  un- 

certain Persona. 

3.  To    Communities,     Cities, 

Hospitals,  and  Meetings. 

4.  A  Bequest  to  the  Poor,  by 

whom  to  be  enjoyed,  and 
who  are  to  be  considered 
as  poor. 

5.  Whether  a  Bequest  becomes 

void  in  consequence  of  a 
wrong  or  mistaken  NomL 
nation  or  Description  of 
the  Legatee: 

6.  if  a  Testator,  mentions  Ten 

thousand  Gilders  as  lying 
in  his  Chest,  and  ifFwe 
or  Fifteen  thousand  be 
found,  how  the  Bequest  is 
to  be  understood. 

7.  If  of  Two  Articles,  one  be 

be\u4athea\  without  being 
distinguished,  which  is  to 
be  understood  as  so  be- 
queaiheA. 

8.  What  Goods  may  be  be- 

queathed. 

9.  Whether  and  how  the  Pro- 

perty of  another  Person 
may  be  bequeathed* 

10.  T&hether  and  how  an  en- 

cumbered  or  mortgaged 
Article  is  to  be  redeemed 
*  by  the  Heir. 

11.  How  far  the  Bequest  of  an 

Article,  which  thefestator 
enjoys  in  common  with 
another  Person,  can  take 
Effect.      ' 

12.  Whether  and  how  Feudal 

8 


22.  &  seq.]  *    ' 

Property     can    be    be* 
queathed. 

13.  Whetlier  and  how  far  Usu~ 
fruct  may  be  bequeathed. 

14.  Whether  the  Usufruct  of 
entailed  Property  is  also 
to  be  comprehended  in  a 
Bequest  of  Usufruct. 

15.  Whether  and  how  far  a  Tes- 
tator can  bequeath  a  Debt 
to  any  one. 

16.  What  is  to  be  understood 

under   a  Bequest   of  a 
^  Fioch 

17.  What  Beasts  are  to  be  com- 
prehended under  a  Bequest 

of  tattle. 

18.  Chattels,  what. 

19.  What  is  comprehended 
under  Household  Fur- 
niture. 

20.  Jewels. 

21.  Gold  a*d  Silver. 

22.  What  is  included  under  a 
Bequest  of  Clothes. 

23.  Maintenance,  what  it  ist 
and  how  to  be  understood. 

24.  Victuals,  what,  and  how  to 
be  understood. 

25.  Appurtenances  of  Land  arid 
DweUmg  Place,  what. 

26.  When  any  Thing  is  under* 
stood  to  be  bequeathed 
with  its  ,  Appurtenances, 
although  it  has  not  been 
so  expressed. 

2i.  The  Bequest  of  a  House 
carries  the  Money,  which 
was  lying  ready  to  pur* 
chase  a  House. 

28.  Clothes' include  tie  Cbth 
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and  Stuff  which  were 
lying  ready  to  be  made  up 
into  Clothes. 

29.  The  Choice  of  any   Thing 

having  been  bequeathed, 
whether  a  Person  may 
chuse  the  best. 

30.  Whether,  if  a  Horse  or  any 

Thing  dee  from  a  par- 
ticular Race  or  Breed,  be 
bequeathed,  the  Legatee 
has  the  Power  of  chasing 
the  best. 

31.  The    Right    to    Property 

acquired,  whether  and  how 
far   it  has  Effect   in  a 
Bequest. 

32.  Of  conditional  Bequests, 

33.  Whether  and  when  a  Be- 
i     quest  to  take  effect  by  a 

certain  Time,  becomes 
void  in  case  of  previous 
Death  of  the  Legatee* 

34.  When  not. 


35.  Whether   whatever  is  be* 

queathed  as  a  Dowry* 
also  becomes  void  its  case 
of  Death  before  Marriage. 

36.  Whether  and  when  the  Hekf 

is  to  give  Security  for 
making  Restitution  of  the 
Bequest. 

37.  Whether  an  Heir  may  enjoy 

the  Legacy  bequeathed  ta 
hum  with  the  Inheritance, 
and  renounce  the  Inherit- 
ance itself. 

38.  Whether  Substitution   and 

Entailment  in  the  further 
Succession  have  any: 
Effect  in  Bequests  or 
Legacies. 

39.  Within  what  Time  Legacies 

are  to  be  paid,  and  when 
the  Lou  of  Interest  can 
be  claimed* 

40.  Whether  and  when  yearly 

Bequests  become  vouL 


TO  the  incumbrances  under  which  the  heir  is  placed,  is  also 
to  be  referred  the  restitution  of  the  bequest  contained  in  the 
testator's  will  for  the  benefit  of  any  other  person*  r  and  recom- 
mended to  be  extended  to  him(l).  Even  legatees  may  be 
encumbered  with  entails  or  trusts  (Jldei-commissd) ;  but  in  such 
case  care  is  to  be  taken  that  such  trusts  or  entails  be  not  paid 
before  the  time  when  the  legatee  himself  receives  his  legacy.  (2) 
§  I.  A  bequest  is  a  voluntary  gift  recommended  by  the  tes- 
tator to  his  heir  (3),  which  may  likewise  be  made  and  taken  by 
all  those  persons  who  are  capable  of  making  and  enjoying  under 
a  last  will  (4) ;  of  whom  we  have  fully  treated  in  the  preceding 
chapter* 

§  2.  This  may  be  allowed  not  only  to  certain  persons  in  per- 
nuwwuwcraiii  ^j^j^  ^  ^^  to  Unc€rtain  persons,  who  are  yet  in  expectancy, 


A  Bequett9by 
and  to  whom  to 
be  made. 


Whether  and 
how  to  uncertain 


1i)  f  I.  Instil,  da  legit.  L5.  Cod.  eod.    I 
2)  h.  78.  Ff.  de  leg.  1.  I  70.   Ff.  de 
leg.  a. 

(3)  f  t.  Imtit.  de  legat.  1. 36.  Ff.dc  te- 
JK.  l.  1. 116.  Ff.  da  legat.  1. 


(4)  L.  116.  Ff.  de  legat.  1.  f  10.  In- 
stit.  de  fidei-commis.  hered.  juoct.  $  *4- 
Instit.  de  legit,  et  L  xoi.  Ff.  de  kpu  x. 
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and  of  whom  one  does  not  know  whether  or  not  they  will  be  in 
existence,  or  who  they  will  be;  for  instance,  when  I  say, 
"  I  desire  my  heir  to  give  to  him  who  will  give  his  daughter  to 
wy  son  in  marriage,  or  to  him  who  after  my  death  will  be  thejlrst 
burgomaster,  a  certain  article"  &c  (1),  if  there  be  a  bare  pos- 
sibility that  it  can  become  certain:  for  otherwise,  when  any 
thing  has  been  bequeathed  to  a  person  who  is  not  in  esse,  nor 
can  exist,  it  will  become  void  of  itself. 

§  3.  A  testator  may  likewise  bequeath  a  legacy  to  any  com-  To  Commoni*- 
monity,  hospital,  or  to  a  tolerated  and  permitted  meeting,  which  H^fois,  and 
is  accepted  by  the  heads  and  managers  thereof  for  the  benefit  Meetings, 
of  the  community.  (2) 

$  4.  But  as  it  is  questionable  which  is  the  testator's  meaning,  A  Bequest  to 
and  to  whom  a  bequest  to  the  poor  ought  to  be  paid,  and  whomwb© 
whether  the  same  ought  to  be  paid  over  to  all  institutions  for  enjoy"1 ;  »** 
the  poor  with  the  same  right;  it  is  understood  with  regard  considered  at 
thereto,  •  that  among  us  there  are  in  every  city  special  insti-  Poor* 
tutioDs  for  the  poor,  which  we  denominate  the  common  poor- 
house,  which  are  distinguished  from  other  hospitals';  and  there- 
fore, that  it  ought  not  to  be  shared  by  any  other  hospital  (3), 
but  belongs  only  to  the  common  poor-house,  because  in  common 
parlance  hospitals  and  other  institutions  are  not  comprehended 
under  the  word  poor.  (4) 

$5.  If  any  error  be  committed  in  the  name  and  description  Whether •  B* 
of  the  legatee,  or  in  the  legacy  itself;  yet  if  we  are  certain  of  JdTin  C°"M§ 


the  testator's  meaning  from  other  circumstances,   it  will  not  quenceofa 

°  .  wrong  or  nut* 

amount  to  an  obstacle  (5),  unless  an  error  be  committed  with  taken  Denomi- 
regard  to  the  person  or  article  entirely;  for  instance,  as  if  he  ^jSi^rfSta 
had  nominated  any  one  who  was  neither  fully  nor  partly  known,  Legatee, 
or  instead  of. clothes  had  bequeathed  household  furniture;  or, 
instead  of  gold,  tin;  or  had  mentioned  an  ox  for  an  ass;  in  sucfy 
case  similar  bequests  will  become  void  of  themselves  (6) :  and, 
so  it  is  understood,  if  an  error  be  committed  in  the  quality  or 
quantity  of  the  article  bequeathed;  as  if  any  one  were  to  say 
"  that  house"   "  that  piece  of  land  standing  or  situated  there, 
tohich  I  have  purchased  from  Peter  /'  and  if  it  be  not  bought 


0)  $  *5«  «7-  Inatit.  de  legat. 

(a)  L.31.  in  fin.  1.  73.  $  1.  1. 117. 
I.  Ha.  Pf.  de  legat.  1.  1. 20.  Ff.  de  rebus 
duKia.  Ls6.  Ft',  ad  Senat.  TrebeU.  1. 12. 
Cod.  de  hered,  Inatit.  junct.  1. 24.  1. 49. 
1 1*  ft  acq.  Cod.  de  Episcop.  5c  Cleric. 

(3)  I*.  43.  5  x*  Cod.  de  Episcop.  ft 
C*ric* 

(4)  Arg.  1. 7,  f  nit.  Ff.de  lupellect. 


legat.  1.  jo.  §  ult.  Ff.  de  legat.  3.  1. 18. 
§  3.  Ff.  de  instruct,  vei  instrum.  legat. 
See  Mantic.  de  conjectur.  ultimar.  volunt. 
tit.  3.  tit.  8.  n.  2. 

(5)  §  *9-  Instit-  de  ltgat- 1*  75*  §  *•  *» 
fin.  I.21.  Ff.  de  legat.  2.  1.  33.  Ff.de 
condit.  et  demonstrat.  &  seq.  h  6.  Ff*  d* 
reb.  dub. 

(6)  ^4.  Ff.  dt  leg.  I. 
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from'  £efer,  hxi  ftohi  fttal  j  of  if  ttte  testato*  hitve  tfatoed  t 

piece  6f  MA  of  thr6e  ntorgen  (6t  st*  aetes),  which  rb  #kdt  46ft. 

tain4  ofcfy  two  faofgen  (6r  ftrtir  a'cr£s)  (1):  and  so  if  a4  wYdbg 

cause  be  expressed;  namely,   as  if  the  testator  Were  to  sa^f, 

"  /  bequeath  tb  John,  hetata*  he  hUi  ix>eU  executed  rhy  affdiH  ift 

Frante  /'  whidh  however  he  did  rtot;do;  it  will  in  like  m&riei!  W 

ritf  6bstacle  to  the  be<jp'£st  (2> 

if « Testator  §  6.'  It  is  however  doubtful  whether  what  has  been  said  flf 

GadSn.1?^3  **  <£iantity  arid  quality  of  the  article  is  afsb  applicable'  trf  a 

in  bis  Chest,  and  bequest  of  a  stttti  of  money ;  fotf  instance,  if  1  said  *  /  btlpttitttt 

w/h5c^0    A)  Jb#*  Jfc  ^  thousand  giiders  lying  in  my  ctiest,"  arid1  ofJ^ 

^,es^tobe  five  or  twelve  are  found  there;  with  respect  to  the  first  it  tf 

understood  that  if  d  certain'  specific  suni  dt  money  be  naT^ed, 
and  independently  thereof  a  certain  pftice  at  othei*  duality  b£ 
described,  in  such  case  not  the  sum  but  tu£  bulk  itself  has  beerf 
bequeathed,  however  large  eft  Sffiaff  it  itaay  be ;  so  that  in  the 
case  of  a  bequest  often,  if  thete  is  nd  hiore  than  flVe  th6ti3anrf 
gilders,  it  is  considered  to  be  the  same  as  A'e  testate  Barf* 
contemplation.  (3) 

But  with  respect  to  the  second  ease,  as  af  sttitftier  sum  ht 
always  included  in  af  larger  (4) ;  arid'  a*  We  Belize  that  in  sttSr 
s*  ease  the  testator'  had  intended1  to  bequfeaffi  otify  stteh  part  6t 
the  money,  unless  it  appears  that  it  was  dth&wise  ekjfressfed1?  it 
^  follow  theiit^  that  of  ffl^  his  dhest 

fiti  mtended  to  bequeath  only  ten,  bfecatisfe  ode  ihuSt  jddge 
atcbrding  to  this  greatest  probability  of  the  will  of  the  de- 
ceased (5),  Which  in  doubtful  cases  gbfes  befbte  the  aoftenes*  of 
t&e  words.  (6) 

§'7.  If,  6f  two  things  of  the  &m&  kind;  orie  httfebeetf  be- 
queathe^ without  metitibiiihg  Which  of  the  two  is  intended  it 
iot  bebg  dbtin.  will'  be  Sufficient  if  the  heir  gets  the  worse ;  unless  the  chbifcC 
g^la^Dd  Hifti  beeii  lfeft  to  him(7);  of  which  we  shall1  speak  in  astAs£ 

a.  so  bequeathed.  (Jtferit  page. 

Wh«t  Goods  §  8.  All  sorts  of  goods,  which  are  tttofetniasibte  among  man^ 

JSaSlT        kind,  may  be  bequeathed  by  a  testator.  (8) 


If.ofTwoAyrf* 

des,  One  be  be- 
queathed with- 


(0  S3°* Instit-  <le  kg»t«  L  35.  1. 17. 
FT.  de  conditi  &  demonstrat. 

(a)  §31.  lnstk.eod.  La.  Cod.de falsa 
cson  adject. 

(3)  Per.  L30.  §6.  ctLxo8.  Ff.de 
leg.  1.  f  10. 

U)  $  1.  Instit.  mandati. 

(S)  Aig.  I.35.  $  3.  Ff.  de  hered.  in- 
■tfr.  1. 14.  Ff.  de  iegat.  x,  1. 1 j.  1.  pen.  Ff. 


eod.  L57.  $  1.  Ff.  tui  Scott-  TrebelL  L7. 
Cod.  de  Insat.  et  Substit. 

(6)  On  the  two  cases  above  stated,  and . 
especially  with  respect  to  the  fot,»e*FO*fc 
Bald.  Dcciurn,  Paris.  Affictum,  Shmonsjm 
de  Praxis,  alios^ue,  Joan,  del  Castillo  5oto 
Major  Quotidianar.  ControV.  de  CosajerK. 
ultimar.  volunt.  lib.  4.  c.  54.  n.  16. 

(7)  L-  39-  §  6.  Ff.  de  legal.  > 
(8;  5 4.  libut.  de  leg. 


€&•  9tf  O/tigades  and  Acquests. 


$h 


J  9.  And  tiius,  property  belonging  to  another  may  be  freely  '^tber^ij 
bequeathed  (1);  whfch,  tf  it  belong  to  the  heir,  there  is  no  t^  another*** 
Arabt  but  that  he  must  comply  with  the  bequest  (2).     fiiit  if  it  J*6™00  J»y  *• 
belongs  to  another  person,  the  heir  will  be  obliged  reasonably  to 
endeavour  to  obtain  the  same,  or  if  it  be  not  possible,  to  make 
good  die  Value  thereof.  (3) 

§  16.  Further,  if  any  thing  has  b£en  bequeathed  tb  a  person  Whether  and 
which  has  been  mortgaged  otf  behalf  of  another,  of  ^efciajftv  J^^^Eon" 
hypothecated,  th£  heir  will  be  obEged  to  fede&ri  it  (4)! ;  wiich  w*  ^dckJf 
is  to  be  understood  of  hypothecation  of  frrcumtrfancd  wherein1  by  the  Heir, 
the  whole  property  cart  be  redeemed,    Jtoft  if  tti6  b&duesf  be 

inheritance  from  the  testator'*  ancestor^  oi*  with  6ther  inferior 
rents,  or  if  it  be  incumbered  with  any  servitude,  die  legatee 
must  be  satisfied  with  the  beqtiest  &  good  And  bad  a*  it  is.  (5) 

§  11.  But  when  a  testator4  has  bequeathed9  to  A1  legated  a  cei4-  How  ^  ^ 
tain  article  which  he  possessed  in  common  withr  ariotJiei* person,  JtJuf  °hSi 
without  mentioning  what  share ;  it  h  taiderstotjtf  if  Ae  Had  madfe1  the  Testator 
u*  of  the  wo*d  #w,  that  he  meant  Ao  Utoite  ftafr  Mis'  shire  in  enJ^™  «*»- 

J  mon  with  a* 

that  article  (6) ;  and  likewise,  although  he  had  ribt  mrfde  use  of  other  Penan, 
ttew^rd*fe,  in  doubtful  cases  it  fe  understood;  tfcat  he  drd  notantttoBfcl' 
wish  to  charge  his  heir  with  the  buying  off  more  from!  the  other 
joint  owner,  unless  it  appears  that  it  was  so  expressed.  (7)' 

§  13.  But  feudal  property  cannot  be  bequeathed:  without  the'  whether  and 
ctHwent  of  the  lord  (8) ;  and  such  a  behest  i*  *>  utterly  Void,  S5J^!tyIS!L 
that  die  heir  need  not  satisfy  the  Valtte  thereof,  uitfeSS  the  testa-  bequeuhed. 
tor  had  expressly  desired  him  so  to  &&.  (9) 

§  t$.  A  bequest  may  be  made  not  only  of  Ml  pTbperty,  but'  Whether  and 
likewise  of  a  mere  usufruct,  the  property  of  whitfi  &  vested  in  j££  fc1j£!fi,M* 
another;  as  usufruct,  an  annuity,  tod  pnnuai advances'  (10) ;  and  gueathed. 
it  id  understood  of  all  fruits  whatsoever.  (11) 

§  14.  But  whether  any  person  trade*  the  usufruct  of  his  pro-  whether  the 
perty  if  fiftewlse  understood  to  have  bequeathed  the  fruits  of  u-"?™*0* 

^ •  enuuledProptr* 


(x)  1 4.  Iostit.  de  leg. 

(2)  L.  14.  Cod.  de  rei  rind.  L  3.  Cod. 
de  rek.  alien.  L  31.  Ff.  de  lib.  caus. 

(3)'  $  4.  thstk  de  legat.  1. 14.  Ff.  de 
kpt.  3.  Vide  Grot.  5.  n.  49.  &  seq. 

(4)  h  5.  Imtit.  de  legar.  1. 57.  F£  de 
kg.  x.  Cod.  de  Sdei-commia. 

(5)  L.7ain  pr.  &  $  x.  L 116.  $  fin.  Ft 
4e %  x.  See  Neottad.  Cur-  Holland.  De- 
ns. 11.  See  further  respecting  this  angular 
***»  Weetl  ad  Nov.  ult.  art.  ao«  n.  4a. 
Coondt.  Ultra}*  cons.  97.  ft  feo*  Holl. 
eo»*.  3. 191. 

(6)  L.  5.  §  ult.  Ff.  de  kgat.  1.  junct. 
1. 10.  Cod.  Si  cerium  petttur. 


(7)  Arg.  1. 67.  §  8.  Ff.  de  legat.  a.  1. 36. 
in  fin.  Ff.  de  usufruct  legat. 

(8)  Cap.  de  Success,  feud.  lib.  x.  tit,  8. 
cap.  quafiter  ofim  feudum  alien,  pot.  J 1. 
lib.  a.  tit.  9. 

(9)  See  Andr.  Gail.  lib.  ft.  obs.  154: 
Chnstin.  vol  vi.  decis.  ftS.  and  what  is* 
said  supra,  in  book  ii.  ch.  v.  §  4;  p.  rxfc 
concerning  feudal  property. 

(10)  Tot.  tit.  Ff.  de  usu,  usufruct.  aV 
redjt.  &  habitat,  et  tit.  de  annu&  legal. 

(1 1)  L.  69.  Ff.  ad  leg.  Faltid.  1. 19*  Ft 
de  usufructu.  '. 
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:y'*ent9  and  under  a  direction  to 

'.,  y^/aade,  tliat  it  then  only  takes 

.-•;£  Session  lies  on  behalf  of  the  beii 


.» • 


likewise  bequeath  to  any  one  the  re- 

„"•*$)»  an^  even  what  a  person  is  indebted 

*  l^jffa  m  Ae  bequest,  something  more  than 

^"j&fafthe  debt  (3).     For  example,  if  I  bequeath 

*'   e  Aflfldred  gilders,   to  whom  I  was  indebted  to 


Jh& 


A f.p**jeei  gilders  on  a  certain  day;  it  is  then  under- 

*'  <*"'  \e&  ig  more  in  the  bequest  than  in  the  debt,  because 

J*j,  ^  fljxnmences  immediately  after  the  death  of  the  tesr 

0f^   titer  a  refusal  of  payment  thereof,  interest  must  be 

p& \.  a  bequest  may  be  made,  either  of  a  single  thing,  or  of 

jLdy,  comprehending  many  members;   for  example,  of  a 

?Ar  cattle,  chattels,  household  furniture,  agricultural  ijnple- 

fltSf  jewels,  silver,  gold,  and  similar. 

a  16.  A  flock  is  a  collection  of  cattle  grazing  together,  or 

***i?*  kept  together  in  a  stall ;  this,  if  increased  or  diminished,  turns 

*£?&*  to  the  benefit  or  loss  of  him  to  whom  the  same  was  be- 

4***      queathed.  (5) 

^~vt      §  17.  Under  a  bequest  of  cattle,  are  comprized  all  sorts  of 
trv^prc-     beasts,  whether  they  graze  together  or  not ;  as  bullocks,  sheep, 
^■^^cu-  horses,  asses,  and  swine.  (6) 

§  18.  Goods  comprehend  all  chattels  and  moveable  goods 
whatsoever,  that  are  found  in  a  house;  as  clothes,  linen,  wool, 
household  furniture,  gold,  and  silver;  arid,,  in  short,  whatever 
belongs  to  the  household.  (7). 

§  19*  Under  household  jurniture,  is  included  whatever  in  a 
strict  sense  belongs  to  the  service  of  the  house,  and  is  in  daily 
use;  viz.  tables,  chairs,  benches,  chests,  &c.  (8) 

A  question  has  been  raised,  whether  under  a  bequest  of 
house  furniture,  a  golden  bowl,  pair  of  silver  scales,  or  a  cup,  is 


^-j**** 
cW" 


-rtrtfc  compre- 
hended under 
Household 
furniture. 


(t)  Arg.  L  149.  Ff.  de  reg.  jur.  junct. 
t,  14.  Cod.  de  rei  viiid.  I.3.  Cod.  de  reb. 
alien.  L67.  §  8.  Ff.  de  kg.it.  1.  &  L29. 
£f.  de  fidei  commis.  Vide  also  Sande, 
lib.  4.  tit.  4.  def.  9.  Zutphen,  p.  527. 

(2)  %  Instit.  de  legat.  et  tot.  tit.  Ff.  do 
lib.  legat.  See  also  Mamie,  de  Conjectur. 
ultimar.  voluntat.  lib.  9.  tit.  8. 

(3)  §  M*  Instit.  cod. 

(4)  L.  1.  2.  Cod.  de  usur.  legat.  1,  3. 
in  pr.  Ff,  dc  usu  &  usufruct,  leg. 


(5)  L.  30.  Ff.  de  usucap.  4 16, 17,  18- 
Instit.  de  legat. 

(6)  L.  a.  1.  09*  5  6.  Ff.  ad  leg.  Aqoil. 
1.  65.  §  4.  1. 79.  Ff.  de  legat.  3. 1. 38.  i  4* 
Ff.  de  JEdilit.  edicto. 

(7)  Arg.  1. 7.  Ff.  si  semt,  wnd.  ?«s. 
Scrvius  fatetur.  1. 3.  §  1.  §  fin.  1. 6. 1. 8. 
I.9.  1. 1 1.  Ff.de  supellect.  legat. 

(8)  L.  1.  1.  6.  Ff.de  supeUext.  les«* 
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nprised?  But,  from  the  circumstances  of  the  testator's 

is  constant  use  of  those  articles,  a  distinction  is  to  be 

Jier  he  used  the  same  daily,  or  whether  he  kept 

ay  for  shew(l).    And  so  it  was  decreed  by  the  high 

>,  according  to  Neoetad.  (2) 

§  20.  Jewels  include  all  the  gold,  silver,  and  precious  stones,  Jewel*, 
wrought  for  shew,  as  well  as  for  the  ornament  of  the  body, 
which  are  distinguished  from  other  gold  and  silver,  such  as 
pearls,  diamonds,  gold  rings,  and  the  like.  (3) 

§21.  Under  geld  and  silver,  is  comprehended  whatever  is  Gold  and  SuVe*. 
found  in  the  estate  of  gold  and  silver,  whether  wrought  or  un- 
wrought;  besides  the  common  household  furniture  and  coined 
money.  (4) 

§22.  A  bequest  of  clothes  carries  with  it  whatever  had  ap-  What  is  included 
pertained  to  the  back,  body,  and  convenience  of  any  person,  rfciothw/" 
vnder  which  is  comprehended  neither  gold  nor  silver  (5),  unless 
fixed  or  woven  therein.  (6) 

But  when  clothes  are  bequeathed  to  any  one  for  his  dress 
or  necessary  use,  such  bequest  is  to  be  taken  according  to  the 
circumstances  of  the  testator,  or  otherwise  according  to  the 
circumstances  of  the  testator  and  the  legatee.  (7) 

§23.  Further,  maintenance  comprehends  every  thing;  viz.  Ma^*nance, 
food,  r&iment,  lodging,  washing,  and  convenience,  in  sickness  howtobeunder- 
and  in  health.  (8)  stood- 

§24.  Underwood  are  comprised  only  the  necessaries  of  life,  Victual*  what 
or  eating  and  drinking ;  so  that  it  does  hot  comprehend  be  understood. 
either  lodging  or  clothing.  (9) 

Both  are  to  last  during  the  lifetime  of  the  legatee,  unless  it 
was  bequeathed  by  the  testator  for  a  limited  time ;  for  instance, 
if  be  had  bequeathed  the  same  to  a  minor  until  he  came  of  age, 
we  understand,  that  this  bequest  does  not  last  longer  than  till 
his  twenty-fifth  year,  which  is  reckoned  as  complete.  (10) 


(t)  L.3.  §5.  c.4«  1*5«  1-6.    Ff.  de 
•nptUect.  legat. 
(3)  Decis.  iov 

(3)  L.  25.  $  10.  Ff.  de  auro-argento. 
1-39-  H.eod. 

(4)  L  x.  I.19. 1.17.  FT.  de  auro-argento. 
L  4*  *  seq.  Ff.  de  verb,  aignificat.  et  ibid. 
Coedd.  0. 35.  <»roenew.  de  legib.  abro&au 
ad  L 17.  §  1.  Ff.  de  auro  &  arg.  legat. 

(5)  L.  a,  3.  Ff.  de  euro  et  argento 
legal 

(6)  U4.  Ff.  de  legat.  L19.  §4.  Ff. 
«*  aut  et  argent,  legat. 

(7)  Arg.  L  ia.  %  4.  Ff#  dt  ittu  ct  habi- 


tat.   Vide  Mamie,  de  Conjectur.  ultimar. 
voluntat.  lib.  6.  tit.  1 1.  n.  17.  &  seq. 

(8)  L.  6.  de  aliment,  et  cibar.  legat. 
L  43.  1. 234.  §  a.  Ff.  de  verb,  aignificat. 
Vide  Minsinger.  centur.  3.  obs.  1 2.  Surd, 
de  aliment,  tit.  4.  qusest.  4.  Pecc.  de  tes- 
Um.  conjug.  lib.  5.  c.  aj.  n.  x. 

(9)  L.  ai.  Ff.  de  aliment,  legat.  d.  L  43. 
et  seq.  de  verb,  aignificat. 

(xo)  Arg.  1. 14.  §  t.  Ff.de  aliment^ 
legat.  Vide  Gomes.  Var.  Resolut.  tom.i. 
c.  4.  n.  1.  Surd,  de  aliment,  tit.  8.  pri- 
vilege 8,  n.  4. 
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§  25.  A  bequest  of  appprleqances  to  lajtd  and  house,  ioolodej 
alt  the;  tools  used  in  husbandry  without  distinction  (1);  for  ex* 
ample,  if  I  say,  "  /  bequeath  to  John  my  lands  and  house  <mtk 
ail  their  appurtenances,"  this  bequest  wijl  be  understood  to  jcoav 
prebend,  not  only  all  the  household  ftumiture,  but  likewise  aU 
tools  belonging  pa  or  used  is  husbandry  (2),  and  likewise  the 
hordes  and  cows  belonging  to  the  me  of  the  said  house  and 
)*n4?-  (8) 

The  same  construction  is  made  of  a  bequest  of  a  house  with 
whatever  is  therein ;  that  U  to  say,  with  the  furniture  and  what- 
ever was  for  the  service  and  use  o(  the  house.  {4) 

§  $6.  Sometimes  ajso  this  takes  place  tacitly,  although  not 
expressly  desired ;  so  we  understand  that,  under  a  bequest  of  a 
hpusQ,  the  gamers  and  garden  belonging  to  it,  ami  used  thereto 
inseparably  with  it,  are  likewise  comprehended.  (fi) 

§  27.  And  so  it  is  likewise  understood,  that  if  I  bequeath  » 
certain  house,  which  was  not  my  property,  but  that  the  money 
had  been  ordered  and  was  lying  ready  to  purchase  the  same, 
that  then  the  said  money,  instead  of  the  house,  belongs  to  such 
bequest  (6) ;  because  such  premeditated  arrangement  converts 
the  money  into  a  body  which  is  understood  to  have  been  be- 
queathed by  the  last  will.  (7) 

$  $8.  And  likewise,  under  a  bequest  of  clothes  is  understood 
to  belong  the  cloth  or  stuff  bought  by  the  deceased  and  intended 
to  be  made  up  into  clotfaes  (8) ;  which  construction  may  also 
apply  to  other  similar  occurrences.  (9) 

$  29.  Under  bequests  comprehending  many  things,  is  she 
included  the  option  of  causing  from  a  certain  sort  or  race; 
for  example,  the  choice  of  two  or  three  pieces  of  land  or 
houses,  the  choice  out  of  horses,  rings,  or  the  like  (10);  in  which 
case  the  legatee  may  also  chuse  the.  best.  (II) 

§  30.  lite  same  rule  also  holds  when,  for  example,  a  hone, 
a  house,  a  ship,  or  similar  article,  without  exception,  or  without 


(I)  Tor.  til.  Ff.de  instruct. velinnrum. 

(a)  I- IS.  1 1,  *.*«*(. ».fc  (,'«»■ 
FT.  de  instruct,  ve!  lustrum,  legal.  I.  ig. 
in  pr.  Ff.  eod. 

(3)  L.  1,  a.  Cod.  de  verbor.  At   ver. 

sipiificat.     Vide  Menoch.  lib.  4.  prz- 

UJBIpt.  154.  D.  14. 

(4)1.86.  Ff.de  leg.  a.  1.44.  I.  91. 
I.  79.  l.IOi.  Ff.  de  legit.  3.  1.3*.  g  a. 
Ff.  de  usufruct.  Vide  Menoch.  1.  4. 
prztuinpt.  119-  1.  7.  le  aeq.  St  prasumpi. 
IJ5.H-J.  Math.  Colel.pn.  a.decis.l4$. 
feet,  de  tenant,  cenjug.  1.  j..  c.  27. 


(6)  ArE-  1.  15.    i  nual.  Ff.  de   " 

(j)  L.37.  Ff.  deverh.  opllpt.  Ljl. 
Ff.  de  lecat.  1. 

(8)  l-ai.&iecj.  Ff.de  auroetitieW 
legal.  See  oka  Pecc.  de  lestam.  conjif- 
iib.j.  c.19.  Nitul.Eveihjid.cooul.ili. 

(9)  Arg.  L  19.  5  final.  Ff.  deiut.  * 

(to)  Jaj.  Initit.  de  legat. 
(11)  L.a.  Ff.de  optima,  .el  *letf.Ul>t. 
juuet.  d.  I  a 3. 
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baying  thq  choice,  has  been  bequeathed,  and  the  testator  had  particular  Kind 

#Tf,    "         'v         ~  u-     ^i\  '     ©r  Breed,  be  be- 

leyerql  horsey  houses,  or  ship*.  (1 )  quetthed,  the 

We  may  furfhep  apply  to  bequests  whatever  has  been  already  pJJJJ'J?  *° 
said  concerning  inheritances,  and  therefore  it  is  unnecessary  to  the  best, 
repeat  oyr  observations  at  large ;  we  m$y  however  reipark, 

§31.  First,  That  when  an  article  has  bpen  bequeathed  to  The  Right  to 
morje  $an  one  in  eaual  pr  unequal  sh^re^  in  case  of  want  or  ^SS^JS^tt 
prior  d^ath  of  any  91  them,  the  right  of  augmentation  or  acqui-  f^^Tff  * 
$ition  tpkes  place  (2) ;  unless  the  testator  had  prohibited  it,  or  Bequest, 
unless  t(te  contrary  $ppe*}rs  frpra  his  circumstantial  vjll  (3) ;  for 
instance,  among  those  to  whom  one  and  the  s^me  article  Ijqs 
be^p  bequeatjiec}  by  orjq  aijfl  the  spine  testator,  aqd  among  those 
glopfe  but  not  ampm?  those  to  whom  different  articles  wene 
bequeathed,  although  at  qne  terpiinatipn,  xjor  among  thpsp  tp 
f]\ogx  one  and  the  same  article  has  beep  bequeathed  by  several, 
nor  among  those  to  whom  different  parts  of  one  aftd  the  samp 
Wtfcle  are  separately  bequeathed.  (4) 

$  32.  And  Ukfswjse  the  bequests  may  bp  made  under  p  certain  Of  oopdtfcBtl 
if,  or  uppn  certain  condition,  and  likewise  to  ta}te  effect  by  or 
at  certain  time ;  and  such  (f  or  proviso  must  be  first  fulfilled 
before  the  bequest  can  tyke  effect,  whicfy  in  the  meantime  is 
fiosjponed.  (5) 
'  §  33.  $ntif  the  legatee  dies  without  fulfilliqg  such  condition.  Whether  and 

>»   .  t  «,\    *  jo •»  ♦  •  *     •      Tr  9       **"     *■*    ••»«*    *  •  *t    when  a  Bcqucst. 

pr  before  such  if  bfld  occurred  pr  had  been  fulfilled,  his  hppr  to  t^e  Effect  by 
will  not  enjoy  the  behest  (6).    The  same  rule  alsp  takps  plW  J^^* 
in  bequests  to  take  effect  at  a  certain  time  (7) ;  and  if  qny  thing  cue  tf«be  pr*-' 
had  been  bequeathed  in  oifJer  that  something  should  be  per-  theLeptet. 
formed,  or  in  case  the  condition  consisted  in  leaving  off  some- 
thing* the  beqi^ests  may  bp  claimed  immediately,  upon  giving 
ftyurity  that  the  §ame  sjiall  be  performed  or  left  off.  (8) 

§  3f .  Bat  when  the  day  or  time  annexed  to  the  if  or  condition  w*1?11  ntt* 
is  pertain,  namely,  that  it  mu$t  come,  plthough  it  be  uncertain 
token-,  for  example,  when  I  say,  "  I  institute  John  ds  my  heir, 
provided  that  after  his  death  (if  he  had  married  again)  one 
thousand  gilders  be  paid  to  Peter  at  once"  it  is  understop^l  that 


_,(«)  4.  $  aa.  IustiU  de  lejat.   Vide  1$. 
Yinju 


(4)  $  8.  Inst*,  de  lepf. 

(3)  !*  $4.  $  pen.  Ff.  de  l$g.  i. 

U)  Ibid.  et..  L  1 6.  F£  quib.  mod. 
tfufr.tmh.  l.i.  in  fin.  prinpp.  Ff.de 
••"fr.  sccrescend. 

_ .0)  $  30,  j|.  (ortk.de  legat.  L  ;a.  f  6. 
Ft.  de  coodit.  ft  demonstrate 

(J)  J~  i.  $  a>  I  59-  I-7I-  $  ■«•»»*• 


consiLoS.    Sang"e,    lib.  4.   tit*  4*  def .  7. 
qiucst.  3* 

(7)  ,d.  L  I.  6  %,  Ff.  de  ^outfit,  ft  dt- 
monstrat.  1.  4.  1.  ax.  in  pr.  junct.  1. aa. 
Ff.  quando  dies  legator.  An^r.  Gail.  lib.  a. 
obs.  13a.  n.  x. 

(8)  L.  7.  Ff.  de  coodit.  &  demonstrat. 
1.  40.  in  fin.  Ff .  eod.  I  %.  Cod.  de  bis  oust 
sub  modo.  Viun.  ad  \  3 1.  Instit.  de  \*%. 
nu  5.  Van  Le.uwcn,  ^eivura.sjofeniis,  lib  j. 
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Whether  what- 
ever hu  been 
bequeathed  as  a 
Dowry,  also 
becomef  void  in 
case  of  Death 
before  Marriage. 

Whether  and 
when  the  Heir 
is  to  give  Secu- 
rity for  making 
Restitution  of 
the  Bequest. 

Whether  an 
Heir  may  enjoy 
the  Legacy  be- 
queathed to  him 
with  the  Inhe- 
ritance, and  re- 
nounce the  In- 
heritance itself. 


Whether  Sub- 
stitution and  En- 
tailment, in  the 
further  Succes- 
sion, have  any 
Effect  in  Be- 
quests or  Lega- 
cies. 


Qf  Legacies  and  Bequests.        [Bode  III, 

the  right  to  this  sum  of  money  commences  at  the  testator's 
death;  so  tha^  although  the  legatee  happens  to  depart  this  life 
before  the  payment  becomes  due,  he  transmits  the  same  right  in 
the  meantime  to  his  heirs  (1).  The  same  construction  likewise 
holds  in  the  case  of  a  bequest  after  the  death  of  another,  who, 
during  the  interval,  has  the  usufruct.  (2) 

In  like  manner,  if  the  testator  had  said,  "  I  bequeath  to  my 
niece  one  thousand  gilders,  which  my  heir  shall  pay  to  her  when 
she  attains  her  age,  or  enters  into  matrimony"  this  bequest, 
although  the  niece  dies  unmarried  and  under  age,  must  be  paid 
to  her  heir.  (3) 

§  35.  Whatever  has  been  bequeathed  to  any  one  as  a  dowry, 
is,  in  doubtful  cases,  considered  as  a  condition,  which  must  first 
be  fulfilled  before  the  bequest  can  have  the  commencement  of 
its  effect ;  so  that  in  the  meantime,  in  case  of  death,  it  will 
become  null  and  void.  (4) 

§  36.  In  the  case  of  a  bequest,  when  it  is  to  take  effect  after  a 
certain  time  which  certainly  will  come,  the  testator  has  a  right 
to  make  the  heir  give  security,  that  when  such  time  does  arrive, 
he  will  receive  it.  (5) 

§  37*  A  question  has  arisen,  whether,  if  any  one  has  been 
instituted  heir,  to  whom  a  certain  article  was  also  bequeathed, 
he  may  enjoy  such  legacy  without  accepting  the  inheritance  ?  (6) 
This  question  is  understood  in  the  affirmative,  unless  it 
appear  from  the  circumstances  that  the  testator  had  made  the 
bequest  to  him  with  that  meaning ;  viz.  if,  or  in  order  that,  he 
should  be  his  heir,  and  that  he  otherwise  would  not  have  be- 
queathed it  to  him.  (7) 

$  38.  Further,  whatever  has  already  been  said  concerning  the 
institution  of  heirs,  and  also  with  respect  to  substitution  and  the 
obligations  of  an  entailed  inheritance,  applies  to  bequests;  so 
that  in  them  likewise,  in  case  of  want  or  previous  death,  the 


(i)  §  a.  limit,  de  singul.  reb.  per.  fidei- 
rommiss.  relict.  L  79.  in  pr.  Ff.  de  con- 
dir.  5c  demonstrat.  &  1. 99.  Ff.  eod.  Vide 
Peregrin,  de  fidei-commiss.  art.  $1.  n.  22. 
&  seq.  St  Mamie,  lib.  4.  tit.  j.n.  2J. 

(3)  See  this  subject  treated  at  length  by 
Mamie,  d.  tit.  5.  n.  23. 8c  n.  24.  Covarruv. 
Var  Resolut.  Vigl.  ad  §  instit.  de  hered. 
instit.  Sonde,  lib.  4.  tit.  4.  def.  7.  &  13. 
Gail.  lib.  2.  obs.  31.  n.'i.  See  likewise 
Cons.  &  Adv.  Rotterdam,  vol.  iii.  cons.191. 
n.6. 

(3)  L.  4.  Cod.  quando  dies  legat.  1. 26^ 
§  i«  Ff.  eod.  Vasq.  de  Succctsionib.  1.  3. 


I   §  29.  n.  2.  Gomez.  Var.  Refolut.  torn. I. 
c.5.  n.  26.    Sande,  diet.  def.  7.  qu*at-3- 

(4)  Arj.  L  71.  §  3.  de  cond.  &  demon- 
strat. 1.  21.  fc  1 22.  Ff.  quando  dies 
legator. 

(5)  L.  1.  §  6.  &  tct.  tit.  Ff.  nt 
seu  fidei  commissar.  Servand. 
caveatur.  See  further  on  Oil  *u^€5t 
ch.  .  supra,  under  the  title  of  bequeath* 
ing  inheritances. 

(6)  Arg,  1. 87.  cum  seq.  Ff.  da  legat.  1. 
junct.  1. 12.  Cod.  de  legat. 

(7)  L.  88.  Ff.  eod.  See  Joan,  • 
lib.  4.  tit*  *  def.  7,   • 
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one  may  be  substituted  in  the  place  of  another,  and  the  legatee 
maybe  charged  to  cause  the  bequest  to>devolve  upon  another.  (1) 

$39..  Bequests,  for  the  payment  of  which  no  time  has  been  Within  what 
fixed,  must  be  satisfied  by  the  heir  immediately  after  the  tes-  £*"*  ^sa<jlJs 
fetor's  death,  or  after  a  refusal  of  the  legal  demand,  he  must  a°<J  when  the 
make  an  indemnification  to  the  legatee  for  the  loss  of  profit  (2).  an  b°  cblmcd! 
If  the  will  be  found  whole,  inviolate,  and  in  a  proper  condition, 
the  legatees  must  be  paid  provisionally,  if  there  should  be  any 
dispute  among  the  heirs  with  respect  to  the  will.  (3) 

§  40.  In  the  case  of  annual  bequests,  it  is  understood  that  Whether  md 
aery  year  constitutes  a  separate  bequest,  and  the  beginning  of  BequesubZ 
the  year  is  reckoned  sufficient  to  make  the  payment  become  come  void# 
dtie(4) ;  so  that,  if  a  legatee  to  whom  something  has  been  be- 
queathed annually,  happens  to  depart  this  life  in  the  beginning 
of  the  year,  the  payment  nevertheless  must  be  made  for  the  full 
year  (5) ;  and  so  it  was  determined  by  the  court  of  Friezland.  (6) 


t(i)  Tot.  tit.  Tnstit.  de  singul.  reb.  per 
Bdei-comra'a.  relict. 

(»)  L.  ult.  Cod.  de  usur.  vel  fruct. 
legator.  Vide  Peregrin,  de  fidei-comaiis. 
art.  49.  n.  79.  Anton.  Faber,  ad  Codic. 
lib.  6.  tit.  14,  def.  14. 

(3)  Utrecht,  cons.  1.  p.  246. 


(4)  L.  4.  in  pr.  Ff.  de  ann.  legat.  1.  XX. 
Ff.  eod.  1. 10.  Ff.  quando  dies  legator. 

(5)  L.  12.  §  1.  Ff.  quando  dies  legal. 
1.  5.  Ff.de  annuis  legat.  et  ibi  DD. 

(6)  According  to  Sande,  lib.  4.  tit.  4* 
def.  8. 
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When  and  in 
what  Manner 
the  Right  of 
^Inheritance 
devolves  upon 
the  Heir. 


CHAR  X. 

Ofe)ttering  upon  and  abandoning  Inheritances,  and  of  the  Benefit 

of  Inventory . 

[Grotiug,  2.  21.) 


%  1.  When  and  in  what  Manner 
the  Right  of  Inheritance 
devolves  upon  the  Heir. 

2.  In  order  to  subject  any  one  to 

pay  the  Charges  of  the 
Estate*  it  is  not  sufficient 
thai  he  is  the  Testator's 
Child ;  but  the  entering 
upon  the  Estate,  or  the 
interfering  with  the  same, 
must  be  proved, 

3.  Of  the  Obligations  to  which 

the  Heir  is  subject. 

4.  Whether    and    when  ,  tacit 

Transmission  has  Effect, 

5.  Introduction  to  the  Estate, 

for  whom  and  when  neces* 
*sary. 

6.  Time  allowed  for  Considera- 

tion.— ^Benefit  of  Inventory 
defined  ; 

7.  To  whom  it  belongs,  and  in 


whats  Manner  it  is  to  be 
applied  for ^ 

8*  It  is  not  granted  so  long  as 
any  of  the  Deceased**  Re- 
lations by  Blood  wish  to  be 
full  Heir. 
9*  Renouncing  or  abandmang  cm. 
Inheritance,  how  effected* 

10-  Upon  whom  and  m  wfuU 
Manner  a  renounced  or 
abandoned  Inheritance  de- 
volves. 

11.  An'  Inheritance  cannot  be 
renounced  by  those  who  by 
Succession  are  the  nearest, 
and  neither  by  CoUuskns 
with  the  Person  substituted, 
nor  with  those  who  by  Suc- 
cession would  be  the  nearest; 
but  the  Bequests  must  be 
paid,  and  the  Entailment 
nevertheless  effected. 


§  f  •  T  N  order  to  give  effect  to  the  last  will  of  any  one,  or  to  the 
law  of  succession,  it  is  not  sufficient  that  such  will  was 
duly  executed,  and  confirmed  by  the  death  of  the  testator;  bat 
the  inheritance  devolved  upon  the  heir,  either  by  virtue  of  such 
will  or  by  succession,  must  be  accepted  by  him  by  a  clear  decla-* 
ration,  or  otherwise  by  his  actually  intermeddling  with  and 
undertaking  management  of  the  affairs  of  the  estate,  before  he 
can  obtain  the  right  of  the  estate  or  become  responsible  for  it  (1)  j 
excepting,  however,  that  children  of  the  first  degree  are  under- 
stood to  obtain  immediately  and  tacitly  for  their  benefit  the 
right  of  inheritance  on  the  death  of  the  testator,  and  from  that 
moment  (2) ;  and  in  this  respect  we  follow  the  practice  of  France* 


«*> 


(i)  L.  to.  in  pr.  tt  §  i.  Ff.  do  acq.  Vel 
amktetuV  hered. 


(a)  Afg.  L  14.  &  tot.  tit.  Ff.  de 
Ugitim,  hered. 
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under  which  the  inheritance  in  the  right  line  is   transmitted 
immediately.  (1) 

§2.  In  order,  therefore,  that  children  may  obtain  and  possess  fn  order  to  sub- 
an  advantageous  inheritance,  they  have  nothing  else  to  prove  JCC\h"yc°haC  t0 
but  that  they  are  the  children  of  the  deceased.  But  in  prejudice  of  the  Estate,  it 
of  themselves,  and  to  make  themselves  debtors  for  the  charges  Jfolthe'L  d** 
of  the  estate,  it  is  not  enough  that  they  be  the  children  of  die  Testator's 
deceased,  but  it  must  further  be  proved  that  they  have  actually  entering  upon 
entered  upon  the  estate  and  inheritance,  or  have  conducted  A«  *»»»*»  <* 

.  the  interfering 

themselves  as  heirs ;  because  a  creditor,  who  must  institute  his  with  the  ume9 
right  upon  the  heir's  acceptance  of  or  interfering  with  the  estate,  must  be  Proved* 
must  prove  it,  and  the  mere  denial  on  the  contrary  is  deemed 
sufficient  (2) ;  and  the  desire  of  the  deceased   and  the  tenor  of 
his  last  will  must  be  executed  within  the  year.  (3) 

§3.  The  inheritance  being  accepted  and  taken  possession  of  Of  theOWiga- 
by  the  heir,  the  right  of  the  deceased  in  every  point  is  trans-  ^HeiiU*1* 
imtted  to  Mm,  and  he  is  then  placed  in  the  same  situation  in  subject. 
which  the  deceased  was  at  his  death.  And  this  is  to  be  under- 
stood, not  only  of  the  fruits  and  advantages  of  the  estate,  and  of 
the  rights  which  the  deceased  had  against  others,  but  also  in  all 
the  rights  which  others  had  upon  and  against  the  deceased  $  so 
that  it  binds  and  obliges  him  with  respect  to  all  the  charges  and 
debts  of  the  estate,  which  the  creditors  of  the  estate  may  de- 
mand of  him,  and  for  which  he  must  answer;  although  the 
estate  be  insufficient,  and  indebted  more  than  it  amounts  to  (4) ; 
and  likewise  in  the  payment  of  the  bequests,  and  in  whatever 
the  testator  has  directed  his  heir  to  execute  (5) ;  excepting  only 
in  whatever  consists  in  doing,  and  concerns  the  person  of  the 
deceased,  or  in  any  crime  committed  by  the  deceased,  for  which 
no  heir  is  answerable  (6).  For  an  heir  is  a  person,  who  in  every 
poipt  manages  the  rights  of  the  deceased.  (7) 

§4;  But  if  there  be  any  neglect  in  taking  possession,  the  in-  Whether  tad 
heritance  does  not  become  void,  but  it  is  postponed  until  pos-  Transmission 

has  Effect. 


(i)  See  Argemr.  ad  Coasuttad.  Bri- 
tain, tit.  509.  B6er.th.il.  96.  Tiraquel. 
dec.*,  n.r.  Christm.  vot.i.  dec.  170. 
n.  a.  Zyp*  N<rtk.  Jur.  JBt%.  tit.  undo 
fteri. 

(3)  Arg.  1.  xo.  Cod.  de  non.  num. 
pecun.  See  also  Menoch.  I.  4.  prse* 
suttpt.  99.  a.  4.  Anton.  Faber.  ad  Codio. 
1. 6.  nt.  11.  def.  %t  3.  Aiidr.  Gail.  1.  9. 
obi.  iaS. 

(3)  Novell,  x.  junct.  Auth.  Hac  am- 
u'.ius  Co 5.  de  fidei  commiss.  ft  auth. 
tai  quum.  test  at.  Cod.  ad  leg.  Falcid.  | 


(4)  JL.  8.  Ff.  de  acauir.  hercd.  1.  a. 
Cod.  de  hered.  vet  act.  vend.  1.  ult.  Cod. 
de  hered.  act.  J  I.  Instil,  de  perpet.  ft 
temp.  act. 

(5)  Cod.  de  fidei-comniis.  And  see,  in- 
fra, book  iv.  ch.  xiii.  $15. 

(6)  L.  crimin.  26*  Ff.  de  pomis.  Cost. 
Antwerp,  tit.  36.  n.  17.  ft  47*  "•  7*  i  Cose. 
Mechlin,  tit.  9.  art.  14,  ftc. 

(7)  1. 14.  Ff.  de  verb,  signif.  § 1.  Instit. 
de  hered.  qual.  ft  differ.  I.  59-  &  l«  6a. 
Ff.  de  Reg.  Jur. 
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fnfroduciion  to 


session  is  actually  taken ;  so  that  an  inheritance,  although  not 
yet  taken  possession  of,  is  transmitted  to  the  heir ;  and  a  fidei- 
commissum,  or  entailment,  does  not  become  void,  because  it  was 
not  enjoyed  by  the  fidei-commissarius  (1) ;  and  the  possession  of 
the  deceased  is,  immediately  after  his  death,  prolonged  in  the 
person  of  the  heir,  and  is  transmitted  against  the  lapse  of  time 
without  interval.  (2) 

$  5.  And  further,  a  tacit  transmission  is  not  effected  but  with 
whom  and  when  regard  to  children  of  the  first  degree,  as  already  stated,  and 
neeessary.  which  has  also  been  distinctly  confirmed  by  several  statutes  (3)  *f 

whereas  at  Leyden  and  Oudewater  it  has  no  effect,  but  in  heirs 
of  the  ascending  line;  in  unmarried  children  when  the  father  or 
mother  is  the  longest  liver,  and  in  all  children  and  further  de- 
scendants when  the  stepfather  or  stepmother  remains ;  but  all 
other  persons  having  obtained  the  right  of  inheritance  must,  if 
there  be  any  question  about  it,  prosecute  their  right  on  being 
legally  introduced  into  the  possession  of  the  estate  by  the  sheriff 
and  two  aldermen ;  and  a  person  may  go  out  of  possession  again 
in  a  similar  way ;  and  judgement  is  thereupon  given  in  a  sum- 
mary way,  and  the  adjudged  possession  is  strengthened  and  con- 
firmed notwithstanding  any  appeal  or  reformation  (4).  Which 
manner  of  putting  in  and  out  of  possession  takes  place  in  most 
cities  of  Holland  (5) ;  and  it  is  likewise  followed  in  other  ad- 
jacent provinces  (6).  But  in  Brabant  the  practice  of  France  is 
followed ;  and  the  possession  of  the  deceased  is  transmitted  im- 
mediately to  the  nearest  relation,  who  may  seize  the  same  upon 
security;  and  those  who  obtain  any  right  thereupon  by  last 
will  must  prosecute  such  right  at  law*  (7) 

\  6*  On  which  account  it  was  also  very  dangerous  and  doubtful 
to  accept  or  renounce  an  inheritance  immediately,  to  avoid  the 
often  concealed  and  unknown  debts  of  those  who  make  them- 
selves  great  through  vanity,  as  well  as  because  a  person  would 
otherwise  lose  the  benefit,  of  which,  by  a  toohastyrenunciation,he 
would  often  be  deprived ;  and  therefore  a  certain  time  was  granted 


llrte  allowed 
ibr  Considera- 
ffon» 


(i)  L.19.  Cod.de  Jotfe  delib.;  a*  is 
treated  of  more  extensively,  respecting 
bequests  whkh  become  void  ^ by  Covarruv. 
Var.  Resolat, .  lib. ».  c.  a.  n.y  and  by 
Joan  a  Sande,  fib.  4.  tit.  4.  def.  7. 

(»)  Contra.  1.  quum  hefts,  ja.  Ff.de 
acquir.  vel  amitt.  hered.  Zypa?  Not.  Jur. 
Belg.  tit.  aide  liBeri'vers.  successio. 

(%)  Are;.  I.  nnic.  Cod.  de  edict,  dlw 
Adrian,  to) lend. 

(4)  Vide  Keuren  van  Leyden  (Statutes 
ff Ltydcn)  art.  185  j  0urfewitcrvarLi3J. 


(5)  See  Neostad.  Deck.  Cur.  HoBnsV 

5*5.  in  fin. 

(6)  Vide  Cost.  Utrecht,  rubric.  43* 
art.  14.  &  acq. ;  the  Local  Lawrof  0ws#- 
yasei,  c.  x.  tit.  8.;  the  Local  Laws  (Land- 
regten)o£Velaw  and  Vetirweri-Zdom.  cJJ- 
Ofdonmmie  op  de  raanier  van  precedeveo 
binnen  Aarnhem,  (ordinance  upon  the 
manner  of  proceeding  at  Arncheso)  alt.  a8«* 

(7)  On  this  topic  see  Cost*  Antwerp-' 
tit.  4  7.    Cost,  in  Zuid  Holland,  p.  49£* 
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to  the  heir  for  consideration,  within  which  time  he  could  en- 
quire into  the  circumstances  of  the  estate,  and  likewise,  after 
deliberation  and  advice  had,  could  declare  his  meaning  (1) ;  but 
since,  even  persons,  who  have  well  and  fully  deliberated,  are 
often  greatly  and  innocently  misled  on  account  of  unknown  en- 
cumbrances and  secret  inconveniences  of  the  estate,  a  more 
certain  means  was  afterwards  granted  by  the  Emperor  Justinian, 
in  the  right  of  the  benefit  of  inventory^  that  is,  a  legal  list  or  Benefit  ofinven- 
description  of  all  the  goods  of  the  estate ;  which  being  made  ac-  "V1?  definedJ— 
cording  to  the  prescribed  rule  (2),  the  heir  is  not  obliged  and  in- 
cumbered for  more  than  the  goods  and  income  of  the  estate  may 
extend  to,  and  the  honour  of  the  deceased  is  protected  and  pre- 
served as  much  as  possible. 

§  7.  This  is  approved  of  and  observed  among  us;  and  being  To  whom  it 
an  extraordinary  remedy,   and  a  privilege  of  favour  granted  to  whaTManm™ 
an  heir  who  considers  the  estate  devolved  upon  him  under  the  ** " l?  ** ap* 
denomination  of  a  doubtful  inheritance,  application  ought  to 
be  made  to  government  for  it,  before  the  inheritance  is  accepted. 
And  among  other  things,   the  petitioner  ought,  within  fourteen 
days  after  obtaining  the  same,  to  eause  a  proper  inventory  to  be 
made  of  all  the  goods,  moveable  as  well  as  immoveable,  actions 
and  credits,  in  the  presence  of  a  notary  and  two  witnesses ;  and 
moreover,  to  cause  the  moveable  goods  to  be  appraised  by  sworn 
appraisers  of  the  place  where  the  house  of  demise  occurred  (3), 
and  to  give  security  for  due  payment  of  the  creditors  and  lega- 
tees, before  he  enters  upon  any  thing,  upon  the  penalty  of  being 
considered  as  full  heir ;  which  payment  he  may  then  make  with 
the  mofley  which  he  has  ready,   and  to  such  persons  as  he 
pleases,  according  to  the  exigency  of  the  case,  so  far  as  the  same 
will  extend,    provided  security  be  demanded  to  make  resti- 
tution, if  it  be  afterwards  found   requisite,  according  to  the 
placaats  or  proclamations  referred  to  below  (£)•     Such  situation 
having  been  obtained,  all  the  creditors  of  the  estate,  and  all 
those  who  mean  to  oppose,  are  summoned  before  the  govern- 
ment of  the  place,  to  appear  on  a  certain  day,  in  order,  that 
after  proclamation  and  publication  against  the  uncertain  or  un- 
known creditors  (should  there  be  any)  the  said  letters  may  upon 
due  enquiry  be  confirmed,  and  be  admitted  a*  good  according  to 


^■■■i 


(0  L.I.  &L5.  dejuredelib. 
(1)  L.  ukT  Cod.  de  June  deliberandi. 
(3)  In  the  original  SttrfJittytt  i.  e.  the 
►*"*  where  some  penon  is  lately  deceased. 


It  is  only  properly  called  so,  while  thecorpet 
of  the  deceased  is  yet  unburied.— Edtto*, 
(4)  See  Mac.  Oct.  ao,  1541 ;  Marci^ 
19,  1544;  and  July  12, 1611, 
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their  form  and  tenor ;  or  otherwise,  as  shall  be  found  expe- 
dient. (1) 

But  from  this  application  are  excused  hospitals  for  the 
benefit  of  the  poor  in  Holland  and  West  Friezland,  which  by 
resolution  of  their  high  mightinesses  the  states  of  Holland  and 
West  Friezland,  on  the  20th  of  December  1635,  upon  the  re- 
monstrance of  the  almoner  of  the  city  of  Amsterdam,  were  al- 
lowed (when  goods  happen  to  devolve  upon  them  on  the  death 
of  any  of  those  persons  who  were  maintained  there)  to  enter 
upon  and  dispose  of  the  same  without  benefit  of  inventory,  and 
without  such  hospitals  being  obliged  to  pay  the  creditors  of  the 
said  deceased  more  than  the  goods  yielded,  although  they  ap- 
pear and  declare  themselves  within  one  year  after  the  death  of 
the  deceased.  And  in  case  no  one  appears  within  the  space  of 
one  year,  to  claim  any  thing  against  the  deceased,  or  from  his 
goods,  the  said  creditors  will  be  deprived  of  their  right  to  the 
said  seized  goods,  without  being  allowed  to  claim  any  action 
against  the  same,  or  against  the  said  hospitals,  neither  then,  nor 
at  any  future  period.  And  the  superintendants  of  the  said  hos- 
pitals will  be  obliged  to  issue  proclamations  at  the  usual  places, 
containing  the  death  of  the  person,  and  a  citation  to  all  those 
who  intend  to  claim  any  thing  from  the  same  within  the  said 
time. 

At  what  time  this  benefit  is  to  be  applied  for,  no  mention  is 
made  in  the  edicts,  so  far  as  they  have  any  relation  to  the  re- 
public of  Holland;  and  therefore  they  may  always  be  made 
within  proper  time  before  the  entering  upon  and  management  of 
the  estate  (2) ;  so  that  it  is  left  to  the  discretion  of  the  judge  ac- 
cording to  Sande  (3) ;  which,  in  the  eternal  edict  of  the  king  of 
Spain,  relative  to  Brabant  and  Flanders,  in  the  year  1611, 
art  10,  above  cited,  was  limited  to  three  months. 
It  is  not  granted  i      §8.  This  benefit  is  not  granted  so  long  as  any  one  of  the 

thJ  De^dV*  rdations  by  blood  o{  the  deceased  wishes  to  enter  upon  the  estate 
Relations  by       as  full  heir  (4);  provided  he  be  of  the  kindred  of  die  deceased; 

on  which  account  even  a  husband  will  not  be  admitted  to  his 
deceased  wife's  inheritance.  So  it  was  judged  by  the  court  and 
high  court  (5).     Some  writers  are  of  opinion,  that  he  ought  to 


Rood  wish  to 
be  full  Heir. 


(i)  See  Instruct,  van  de  Hove  (7w- 
struction  qf  the  Court)  art.  229 ;  ampli- 
ation of  the  instruct,  art.  5.  Zyp.  Notit. 
Jur.  Belg.  <fc  Jure  dclib.  &  benefic.  in- 
vent.  Christ,  vol.  iv.  decis.  43  &  seq. 

(2)  Arg.  1.  uk.  $  2,  3.  &  xx.  Cod.  de 
Jure  deliberandi. 

(3)  Lib.  4.  tit.  12.  def.2. 


(4)  ^Cbrixa.tdlcQ.yUMux.tiui^ 
art.  5a  &  vol.  iv.  decis.  210.  Zyp.  Not. 
Jur.  Belg.  d«  Jure  dclib.  »  to. 

(5)  Vide  Neoetad.  Decis.  Supr.  Cur. 
Hull.  7/  *  Pecc.  de  ttstam.  cofip*. 
Chassan  ad  Consuct.  Burg.  ruhr.  7.  $13. 
n.  1.  in  verbis  ad  secundum. 


€&.  ft).]         and  qfthe  Benefit  of  Inventory, 
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stand  likewise  on  an  equal  degree  with  those  who  wSl  accept  the 
Mteritknce  under  the  benefit  of  ati  inventory  (1 ).  But  in  order 
that  any  firing  which  has  been  granted  to  any  person  by  favour, 
may  not  be  turned  to  his  prejudice,  the  party  obtaining  the  same 
iflay  ih  such  case,  if  any  of  the  relation  will  behave  himself  as 
fbll  heir,  abandon  the  privilege  so  obtained,  and  may  alter  his 
intention  and  enter  upon  the  inheritance  itself  fully  (2).  And 
although  an  heir,  under  the  benefit  of  inventory,  Ts  not  bound 
to  make  any  further  satisfaction  than  the  means  of  the  estate 
extend,  he  must  nevertheless  fulfil  all  the  transactions  of  the 
testator  (3).  But,  since  means  established  for  good  purposes 
are  often  misused  to  the  prejudice  of  creditors  of  insolvent  estates, 
so  in  several  cities  particular  provisions  were  made  against  such 
fraudulent  proceedings.  (4*) 

$  9.  An  inheritance,  which  has  devolved  up*n  any  one  either  Renouncing  or 
by  last  will  or  by  succession,  may  be  renounced  by  an  express  jjjnd?l,"lga? 
declaration,  or  be  abandoned  tacitly.  (5)  effected. 

§  10.  When  the  inheritance,  which  has  devolyed  upon  any  v     whoTn 
one  by  last  will,  is  renounced,  it  devolves  to  the  benefit  .of  the  and  ">  what 
nearest  heirs  ab  intestate;   and  the  entire  testament  becomes  renounced  or 
void   in    consequence  thereof,    together   with  whatever   has  ■*■?*»* Jn. 
been  desired  therein  (6) ;  unless  the  same  was  confirmed  as  to  solves, 
tiie  further  points  by  the  codicHar  clause,  by  virtue  of  which 
the  bequests  and  other  parts  of  the  will  remain  in  full  force,  ex- 
cel* As  to  the  inheritance  therein  contained.  (7) 

§  11.  If  any  one,  to  the  prejudice  of  the  bequests  or  obliga-  An  inheritance 
tions  inserted  in  the  last  will,  renounces  the  inheritance  left  to  cannot^cv re- 

.  ,  .  nounced  by 

him  by  such  will,  in  order  that  he  may,  by  the  right  of  succes-  those,  who  by 
sion,  enjoy  the  whole  estate  free  and  without  incumbrance,  he  the  near***1* 
is  bound  to  fulfil  the  bequests  and  obligations  as  much  as  if  he  °citber  b7  Col. 
had  accepted  the  inheritance  by  last  will  (8) ;  or,  as  if  he  had  Person  substu* 
received  mdney  to  renounce  the  inheritance ;  or  otherwise  die)  J""*  *?  I** 
*©  oat  of  favour,  in  order  that  a  substituted  heir,  or  those  who  Succetnon  are 
are  the  ittitest  by  the  law  rfsuccessicto,  may  enjoy  the  inheri-  £j  a^JS^byt 


(t)  According  to  Christin.  ad  Leges 
Mechlin,  tit.  16.  art.  40.  n.  7.  art.  50. 
n*  3.  VaE.  de  reb.  dub.  tract.  ao.  n.  16, 
ftpM.  lnW|.  fit.  xo.  art.  a.  Keostad.  d. 
**  7«,  I^Hiff.  ad  const,  reg.  de  liter. 
<*%  art.  j.  gi<»*.  9.  n.34.  Peccpdetet- 
**U  Cttftjag.  Hb.  f .  c.  35. 

(a)  According  to  Charond,  lib.  6.  re- 
V*.  35.    Sande,  lib.  4.  tk.  ia.  def.  3. 
Karat,  respons.  ia.  Z,y$m  ut  supra. 
j  (3)  Awfiw  to  Neospjd.  Cut.  HoU. 
«e«7«n.3.     \ 


.  (4)  See  J^euren  der  stad  de  Leyden, 
art.  204,  | 

(5)  j  *.  &  I  7-  iMtitf  d*  tiered.  quafo 
k  differ.  1. 57.  Ff.  de  ace.  ?el  amkt.  hefed. 
*  tot.  tit.  Cod.  de  rtjtod.  veUnstin.  hered. 

(fi)  L.  j 81.  Ff.  deieg.  jtur,  A^Fft*> 
testain.  tutel.  1. 17.  Ff.  Si  quia  omtas.  caus. 
testaro.  1.  a.  in  fin.  Cod.  end. 

(7)  L. ult.de  CodirilLDD.  ad  f.  3.  Cod. 
de  testam.  Vide  Qajl.  lib.  a.  pbs.  134. 
n.  *.    Joan  a  Sande,  lib.  a.  def.  a. 

($)  L.  1.  Ff.  1. 1.  3.  Cod.  Si  qisis  oraiss, 
cans,  testa  pi. 
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tance  free  and  without  encumbrance ;  in  which  case  they  are 
both  bound  and  responsible  to  satisfy  the'  bequests  and  the  obli- 
gation of  transmission ;  so  that  the  possessor  of  the  property 
must  be  first  sued  ( 1 }.  It  is  likewise  applicable  to  codicils  and 
imperfect  testaments,  by  which  any  one  incumbers, his  nearest 
relation  by  succession  with  any  bequest  or  obligation  of  trans- 
mission, who  also,  notwithstanding  the  renunciation  of  the  in- 
heritance, are  bound  to  satisfy  the  bequests  and  obligations,  so 
far  as -the  goods  will  extend.  (2) 


CHAP.  XI. 

Qftl\f  Falcidian  and  Trcbettianic  Portion. 
[Grot.  2.  23.  30.  &  2.  20.  6.] 


\  1.  Nature  of  the  Falcidian  Por- 

"2.  Of  the  Trebellianic  Portion, 
and  when  it  is  to  take  place. 

3.  Whether  and  when  the  same 

■may  be  prohibited. 

4.  /(  cannot  take  place  against 

the  Poor. 
'   5.  Uceaies  in  that  Part  which 
u  bequeathed  as  a  legiti- 
mate Portion. 

6.  Whether  and  when  it  is  tost 

by  neglecting  to  take.cn  In- 
ventory of  the  Estate. 

7.  A  Deduction  of  the  TrebeU 

lianic  or  Falcidian  Portion, 
may  only  take  place  a*  to 
the  First  Heir,  unless  he 
has  made  no  lite  of  that 
Lax.  ■ 


8.  What  may  be  included  in  lb 

Trebellianic  and  Fakiduin 
Portions. 

9.  Whether  a  Son  charged  uilh 

the  entire  Cession  of"  his 
Inheritance,  excepting  his 
legitimate  Portion,  tiaj 
also  deduct  the  TrebeUvnar 
Portion  ;  and  hov  it  ii  '» 
be  calculated  among  Fit* 
or  mare  Children. 

10.  Whether  it  u  to  take  plea 

among  the  other  Dtuttt- 

1 1 .  Or  among  Parents. 

12.  Tax  of  the  Twentieth  Peas 

by  whom  to  he  paid. 

13.  What  is  the  \&v(  of  ism®, 

and  who  are  liable  to  it. 


»tfth«      (  i.  JNorder  that  an  heir  should  not  be  too  unwilling  to  accept 

in.  an  inheritance  incumbered  with  legacies  or  trusts,  it  is 

introduced  for  the  benefit  of  such  an  heir,  that  he  may  deduct 


Ch.  11.]  Of  the  Fakidian  and  TrcbeUiank  Portion. 
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from  all  legacies  standing  against  him  according  to  his.  shares 
under  the  denomination  ofFalcidian,  so  much,  that,  besides  the 
debt  incurred  by  the  deceased,  he  may  retain  the  fourth  part 
of  the  estate,  or  of  that  part  of  the  estate  in  which  he  is  *ap- 
pointed  an  heir  (l),  and  even  of  a  donation  mortis  causd.  (2) 

§  2.  In  like  manner,  a  person  who  charged  with  the  cession 
and"  trust  (fidei-commissum),  if  only  one  fourth  pdrt  of  the  estate  or 
less  remains  with  him,  may  deduct  the  Trebellianic  part,  that 
is,  an  equal  fourth  part,  before  he  delivers  over  the  inherit- 
ance (3) ;  in  which  fourth  part  is  also  calculated  the  profit  enjoyed 
by  him  (4) ;  except  among  children  of  the  first  bed  (5).  How- 
ever, the  same  heir  shall  remain  answerable  for  the  debt  of  the 
estate  according  to  the  proportion. of  his  fourth  part  (6),  but  not 
for  any  legacies  (7);  so  that  if  the  share  of  the  person,  who  is 
appointed  heir  by  last  will  and  testament,  amounts  to  more  than 
one  fourth  part,  he  shall  be  answerable  as  to  the  debt,  according 
to  the  proportion  of  his  share,  but  as  to  the  legacies  for  so  much 
as  he  enjoyed  more  than  the  fourth  part.  (8) 

§  3.  Such  deductions  shall  not  take  place  if  it  is  prohibited 
by  the  deceased  (9),  excepting  among  children  of  the  first  renter 5 
as  such  prohibition  does  not  affect  them  (10).  And  it  is  under- 
stood by  the  court  of  Holland,  that  this  deduction  is  tacitly  pro- 
hibited, if  the  deceased  has  entirely  forbidden  the  embezzlement 
of  the  goods.  (II)  , 

§  i-  likewise  such  deductions  are  not  to  take  place  among 
churches  and  hospitals  (12),  even  not  in  children  of  the  £rst  bed, 
as  was  decreed  by  the  high  court  on  the  7th  June  1631,  in  the 


Of  the  TrebeW 
lianic  Portion  j 
and  when  it  is 
to  take  place, 


Whether  and 
when  the  tame] 
may  he  prohi* 
hired. 


It  cannot  take 
place  against  tbt; 
Poor. 


(z)  Tot.  tit.  Ff.  &  Cod.  ad  leg.  Falcid. 
(»)  Carps,  def.  for.  par.  i.  cap.  i.  d.  i. 
Vino.  ad.  pr.  de  leg.  Falcid.  n.  8. 

(3)  Tot.  tit.  Ff.  &  Cod.  ad  Senatusc. 
TrebelL 

(4)  L.  a*.  Ff.  eod. 

(j)  L.  6.  Cod.  ad  Senat.  TrebelL  See 
Jean,  a*  Sande,  lib.  4.  tit.  7.  def.  5,  6. 
Christin.  vol.  i.  decis.  3x8.  num.  30.  An- 
ton. Fab.  ad  Cod.  lib.  6.  tit.  %j.  def.  4. 
Andr.  Gail.  lib.  2.  obs.  133. 

(6)  %  7.  bat.  de  fidei-commist.  8c  Vin- 
niot.  ad  6  9.  num.  1. 

(7)  lib.  %,  Ff.  ad  TrebelL  et  ibi  DD. 

(8)  L.  1.  517.  Ff.  ad  Senat.  Trebel- 
lian.   Vide  Vinn.  ad  §  7.  Inst,  de  fid.  her.  , 
n.  6. 

(9)  Auth.  sed.  quura  testator.  Cod.  ad. 
leg.  Falcid.  Chnatin.  vol.  i.  decis.*  3 16. 

(xo)  L.  jubemus  6. .  Cod.    ad .  Senat.  - 
Tttbel.  Mantic  de  Conjectur.  ultimar. 
voluntat.  lib.  7.  tit.  11.  num.  7.  Fachin.  . 


Controv.  lib.  1 2 .  cap.  x  1 .  pee  also  Sande, 
lib.  4.  tit.  7.  defin.  5,  6.  8c  Vinn.  ad  f  7. 
Inst,  de  fideic.  bssred.  ova. 

(xi)  Neostad.  Cur.  Holland,  decis.  £. 
in  fin.  Coren.  observ.  39.  num.  8.  Grot. 
Introd.  lib.  a.  cap.  13.  and  Kb.  .4.  cap.  16. 
vers.  tot.  voordeel.  Mantic.  de  Conjectur. 
nlthnar.  volunt.  lib.  9.  tit.  14.  num.,  1 6. 
Menoch.de  presumpt.  lib.  4.pnttumpt.i96. 
num.  35.  ft  seq.  See  also  Joan  van  Sande, 
lib.  4.  tit.  7.  def.  IQ. 

(12)  Auth.  Similiter.  Cod.  ad  leg.  Falcid. 
8c  ibi  DD.  Commun.  Vid.  omninoLeeuw. 
Cens.  For.  5.  n.  4.  Sande,  4,  7,  10.  in 
which  he  shews  that  this  system  is  not 
generally  admitted  as  a  true  one.  Gui- 
don. Pupae,  decis.  188.  Andr.  Gail.  lib.  a. 
observ.  1x9.  num.  7.  Covarruv.  in  cap. 
Reynaldus  )8.  $  3.  num.  7.  Merenda, 
lib.  3.  Controv.  cap.  3s.  .  Grot.  Inleyd. 
-  lib.  a.  cap.  23.  vers,  tot  voordeel.  Chitstin 
vol,  i.  decis.  340.  nun.  16, 17, 18, 
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Jc  ceases  in  that 

Put  which  is 
bequeathed  as  a 
legitimate  For* 
*tkm. 

Whether  and 
when  it  it  lost, 
by  neglecting  to 
take  an  Inven- 
tory of  the 
Estate. 


of  the  bmgtfttmssel*  tond  governors  of  the  dty  of  Leyden,  in 
4keir  capacity  of  auperintendanta  of  hospitals  and  houses  for  the 
jpoor  df  (the  said«oi«y,  and  the  governors  of  the  orphan  house  of 
•die  city  rf  Amsterdam,  against  Adrian  Willemsz  Wittert,  as 
attorney  for  Anna  de  Qugsnty,  widow,  and  appointed  heir  of 
Mr.  Dirk  Cornelia  Bareirtez  van  Wieringe. 

§  5.  This  deduction  also  ceases  in  legacies  or  bequests  which 
absolotely  sMstbeinade;  socfh  as  a  legitimate  portion,  or  any 
dung  bequeathed  by  a  woman  previous  to  entering  into  an 
antenuptial  contract.  (1) 

§  6.  Some  lawyers  were  of  opinion*  that  if  an  heir  who  adrni- 
atisters  4he  inheritance,  remaibs  in  possession  thereof,  without 
taking  a  regular  inventory  of  the  estate,  he  forfeits  the  right  of 
•deducting  ike  one  fourth  part  thereoC  But  most  lawyers 
confine  this  only  to  the  Falridian  portion,  and  after  deducting 
ike  legacies  (8),  and  not  to  the  TrebdHanfc,  that  is,  the  deduc- 
tion of  triberitance  obtained  by  gift,  donation,  &c ;  as  it  is 
decreed  by  the  court  of  Hettand^  according  to  the  common 
npiaim  of  the  doctor*.  (S) 

§  7-  A*d  k  Ib  to  be  understood  that  those  deductions  may 
only  once  take ^laceas  to  Ike  ferst  hefr,  atid  no  farther  (4) ;  unless 
die  fltat  hdt  lias  not  made  tise  of  this  right  of  deduction,  in 
which  eta*  it  is  Alto  Understood  that  a  second  and  other  heirs 
may  always  do  the  same  upon  inheritances  obtained  by  gift, 
donation*  Ifac*  {6) 
{ 8*  In  thrt  fourth  share  may  also  be  calculated  what  the 
Trebeilunfeand  *l*ir  h**  obtained  for  *fitd  oil  behalf  of  the  deceased,  either  by 
Madia*  Por-j    legacy,  donation,  or  in  any  other  way  (6) ;  also  the  profit  enjoyed 

by  him  (7),  excepting  as  to  children  of  the  first  venter  or  bed, 
as  stated  before;  but  with  this  difference,  that  in  the  Trebellianic 
portion,  that  is,  the  deduction  of  inheritance  obtained  by  gift, 
donation,  &c.  which  is  to  be  understood  under  the  denomination 
And  the  title  of  the  inheritance  given,  but  not  of  that  which  haa 
teen  obtained  as  a  bg»*7>  which  is  only  to  lake  place  In  the 
FakwMan  portion,  and  deduction  of  the  legacy  itsetf.  (8) 


A  Deduction  of 
the  Fakidian  or 
Trebellianic 
Portion  may 
only  take  place 
as  to  the  First 
Heir,  unless  he 
has  made  no  use 
ofautLew* 

Whatttty  he 


lim-m+mttmmm 


<l)  L.*fc  in  Jr.  Cod.  de 
inttam.  l.&i.f  t.  Ff.  mi  leg.  Fafciet. 

{%)  Ai&swtlLftealqutnfliie^.Cod. 
ad.  leg.  Moid.  Novell,  r.  ds>  #. 
,  (l)  Vide  Neostat  dttfe  Car.  fcoB.  3- 
in  fin*  8**  tlso  Chafe*.  **L  I  dedsVji}. 
nww  4.  Mynamger  centnr.  $♦  eH.  4e> 
Myaird^Mb.5.  decis.6». 

(4>  Lib.  47.  Ff.  sd  1.  Fajcii.  (.**.  § 
» ad.  tea*.  Trebasi 


(<)  Arc.  1. 1.  $  denjMue  wi)  «"*> 
lieiatlok  1  H».  Bait.  *IO>.  Ff.  •dSjnsu 
Trebett.  SeeAntonFalw.tf  CeoUM- 
tk.27.  detlfl.  1.1 

(6)  L.a*  |a.  1 9S-1-9S-  Kajlaj. 
FsJcith 

f.  73.  >T.  «aa*.    $ee  ftuaren,  fib.  %•  *■ 
pot.  xo.  Fachln,  uo,  j.  oontr.  cap.  xj- 


Ch.  1 1.]    Of  the  Falcidian  and  Trebellianic  Portion, 

1 

§  9.  It  was  a  point  of  doubt  among  die  lawyers,  whether  a,  Whether  *  Son 
son  charged  with  the  entire  cession  of  his  inheritance,  may  be  ent?eCe»kaiof 
entitled  to  deduct  a  double  portion,  that  is,  both  his  legitimate  **  inheritance, 
and  his  Trebellianic  portion ;  and  latterly  it  was  jointly  agreed,  legitimate  Por- 
that  he  may  do  so  according  to  the  ecclesiastical  law  (1).   About  Jj°J'  *"*!  *5? 
which  a  new  dispute  arose,  viz.  how  such  double  portion  should  bellianic  Por- 
ta calculated,  and  whether  in  case  of  five  or  more  children,  {t^;bencj2!£  tt 
whose  legitimate  portion  only  amounts  to  half  of  the  estate,  the  toed  among  Five 
Trebellianic  portion  may  also  be  deducted.     Baldus  and  others  dren. 
answer  in  the  negative  (2).     But  others  (3)  admit,  that  in  such 
cases,  over  and  above  the  half  of  the  legitimate  portion,  the  Tre- 
bellianic portion  may  also  be  deducted  according  to  the  eccle* 
siastical  law ; ,  and  according  to  which  the  legitimate  portion 
is  first  deducted,  as   a  debt  of  the  estate,  and  from  the  re- 
mainder one  fourth  part  of  the  Trebellianic  portion  is  calcu- 
lated. (4) 

But  in  our  daily  practice,  in  order  to  avoid  such  disputes, 
means  have  been  found  out,  when  there  is  room  for  both  the 
legitimate  and  the  Trebellianic  portion,  always  to  bring  it 
without  distinction  upon  the  hal£  and  neither  more  nor  lew; 
so  that  in  such  cases  the  one  is  included  in  the  other,  as  was 
decreed  by  the  court  of  Holland  in  the  case  of  Gerbrand  Gerritat 
against  Reynout  van  Ooyeer,  in  February  1620,  and  which  is 
still  daily  observed  (5).  Whence  it  follows,  that  the  deduction, 
which  in  such  cases  exceeds  more  than  the  hal£  may  also  take 
effect  as  to  the  children  of  the  first  bed.  (6) 

§  10.  This  right  of  double  deduction  extends  to  grand*  Wtatfcjrkiito 
children  and  further  descendants,  unless  it  is  explicitly  pro-  the  «her  52?* 
hibited  by  last  will.  (7)  *cend»ts; 

§11.  But  with  respect  to  parents,  it  was  decreed  an  tkt  Or  among 
4th  November  1616,  in  the  suit  between  Adgqn  Jans  wd  Putnt>* 
Christiaan  van  der  Meulen,  that  on  receiving  a  legitimate  portion^ 


■  1    "■ 


■  »l  li    >■  »pfi   »1M 


(0  ba  tenant,  Fetta*.  infer,  fcb.  ex  «ib- 
Ritut.  tit.  50.  Gloss.  7.  num.  £.  in  verb. 
P«t.  fidei-commiv.  Alexander,  eons.  aa. 
tiio  pracetw.  voL  n.  curt.  Senior  coo*.  4]. 
Aftjue  ita  per  totum  mundum  observari 
twtotur.  Gvtido  Papa  Dexaeemnp,  Delphi* 
n*»auajst.  j a.  See  Fachio,  lib.  5.  contxov. 
c*p.  a  &  3,  Gail.  lib.  a.  observ.  iai.  Grot. 
Inltyd.  lib*  a.  cap.  .ao.  von.  HeexeL 
KeoRad.  Qui.  Holland,  decif.  %.  num.  3, 
*  dec*.  Mipr.  cur.  ai.  &  cur:  Hblland.  17. 

(l)  2kJAe9iie.04.1ib.a>quemaequkw. 
CoFarrw.  in  cap.  Bakaut.  §  ii«  nun.  6. 
Beciua  cons,  a  18.  and  others  who  are 
quoted  by  him.  Crivell.  decis,jc>7.  num.  10. 


(5)  b^a*Ant*A.Theaeae%ee«ifc**4«» 
Cujac.  lib.  8.  observ.  cap,  3.  Fachfeu 
fib.  5.  cap.  $,  Chrlatin.  vol.  f.  decis.  145. 
&  deew.  315.  Anton  Fabtr »  <fr  Bwor. 
Pragmat.  decad.o.  ecros.  9.  &  Cod.  Sabaud. 
Ob*  6.  tit.  47*  <*efci.  4*  mm*  5*  rfcefi» 
Adv.  vol.L  eean*  iq. 

(4)  Cap.  Rainut,  &  Rainald*  tit.  decre- 
tal, de  testam. 

(5)  According  to  Oroeneweg.  ad  Gnu 
Kb.  a.  c.  ao.  n.  Fo> 

(4)  Seade,  lib.  4.  tit.  7.  defer.  3,  4,  J. 
(7)  See  Anton,  Fab.  ad  Cod.  Mb.  6. 
'  tit.*7.  defia.4. 
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which  is  their  lawful  share,  they  have  no  right  to  claim  the 
Trebellianic  portion.  (1) 
Tax  of  the  §  12.  It  is  to  be  added,  that  upon  all  such  deductions  a  certain 

Twentieth 

Penny,  by  whom  tax  was  imposed  for  the  benefit  of  the  sovereign;  and  that  it 
to  be  paid.  was  fixed  by  the  States  of  Holland,  on  all  immoveable  goods, 

which  ab  intestato,  or  by  testament,  codicil,  legacy,  donatio 
mortis  causa,  &c.  devolve  upon  any  one  from  the  side  of  his 
collateral  relations  or  other  strangers,  first  at  the  fortieth 
penny  (2) ;  afterwards  at  the  thirtieth  penny  (3) ;  and  now  at  the 
twentieth  penny  (4) ;  to  be  levied  upon  all  such  goods  as  may  be 
appraised  by  the  competent  court  where  the  goods  are  situ- 
ated (5) ;  which  impost  was  extended  on  the  27th  Sept.  1653,  by 
a  placaat  or  proclamation  of  the  States  of  Holland,  not  only  to 
all  inheritances  obtained  from  collateral  relations,  but  also  to 
those  obtained  from  the  ascending  lines  without  distinction, 
upon  immoveable  goods  as  well  as  upon  mortgage  bonds,  and 
other  hypothecary  obligations. 
What  U  the  §  13.  In  many  cities  in  Holland  it  is  permitted,  either  by 

andwho are*'     statutes  or  according  to  the  antient  custom,  that  all  strangers 
entitled  to  it.      who  come  to  inherit  in  the  city  where  they  live,  either  by  last 

will  or  by  right  of  succession,  shall  pay  out  of  their  inheritance 
the  tenth  peqpy,  for  the  benefit  of  the  town,  previous  to  their 
exporting  the  goods  so  inherited  by  them  frotn  the  town.    The 
same  tax  will  be  levied  from  the  burghers  or  citizens  when 
they  wish  to  depart  from  the  town,  and  export  their  goods  also, 
by  refusing  to  perform  the  services  and  dudes  he  is  bound  to  his 
country.     This  is  called  the  law  of  issue.  See  the  statutes  of 
Leyden  (art.  83.),    and  the  statutes  of  the   13th  July  14*93, 
3d  Nov.  1555,  and  14th  Nov.  1542;   which  statute  was  also 
made  for  the  town  of  Delft,  but  was  lost  by  the  fire  in  that  city, 
in  the  year  1536,  as  may  be  seen  in  another  statute  of  Emperor 
/         Charles  V,  made  for  the  said  town,  on  the  27th  March  1545, 
by  which  the  former  impost  was  renewed,  to  exact  die  twentieth 
penny  tipon  all  goods  received  by  succession,  or  otherwise  ex- 
ported from  the  town  of  Delft,  and  also  to  receive  from  the 
inhabitants,  on  exporting  goods  from  the  same  town  to  other 
places,  such  duties  as  the  magistrate*  of  such  places  whither  the 
goods  are  going,  would  exact  from  the  inhabitants  of  Delft, 
either  the  tenth,  twelfth,  or  fifteenth  penny.     And   as  to  the 
inhabitants  of  Leyden,  it  is  (Jpclared  by  a  decree  of  the  court  of 
■  ■    ■  i  mk 

(i)  Contra,  Ant.  Faber.  de  defin.4.        I        (4)  Plac.  Aug.  18,  1640. 
(a)  Vide  Plac.  of  the  aid  Dec.  1598.      I       (5)  Ibid.  art.  4, 5,  6. 
(3)  Plac  Dec.  18, 1509*.  | 
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Holland,  on  the  1 7th  Feb.  1 527,  between  Jacob  Deimen  and 
Jan  Janz  Zeeuw,  issue-masters  of  the  town  of  Leyden,  against 
Jloris  ran  Boshwysen,  that  the  governors  of  Leyden  are  entitled 
to  enjoy  the  law  of  issue  on  all  goods  and  inheritances  which 
are  inherited  by  persons  living  out  of  the  town  of  Leyden,  and 
in  other  places,  from  persons  who  live  in  the  town,  and  die,  and 
have  goods  there,  though  such  inheritance  devolves  from  a 
mother  upon  a  child,  or  though  the  same  heir  is  the  child  of  a 
burgher,  it  shall  nevertheless  be  liable  to  pay  the  tenth  penny 
upon  the  inheritances  exported  by  him.     The  same  law,  how- 
ever, is  mostly  observed  against  each  other,  in  towns  which  havt 
the  same  right ;  and  there  were  different  agreements  on  this 
very  point,  as  it  may  be  seen  by  the  statutes  of  Amsterdam, 
of  the  year  1613  (1),  in  which  is  inserted  a  letter  from  the 
town  of  Groeningen,  dated  on  the  eve  of  St.  John  the  Baptist, 
1553,  and  which  declared  that  all  persons  who  are  entitled  to 
any  inheritance  or  goods  in  their  own  town,   or  within  the 
liberty  of  their  cities,   may  receive  the  same  free  from  any 
taxes,  if  their  burghers  and  inhabitants  may  again  demand  and 
receive  such  goods  and  inheritances  in  their  own  countries  or 
cities  free ;  and  it  is  also  decreed  by  a  certain  contract  entered 
into  between  the  city  of  Haarlem    and  Amsterdam,   on  thet 
17th  April  1464,  that  if  any  of  the  burghers  of  Amsterdam  shall 
be  entitled  to  any  goods  or  inheritances   within  the  city  of 
Haarlem,  they  may  receive  the  same,  and  do  therewith  as  they 
please,  without  paying  any  poundage,    either  to  the  city  of 
Haarlem,  or  to  any  other  person  on  behalf  of  the  said  city ; 
and  further,  that  all  burghers  of  Amsterdam,  who  come  to  settle 
at  Haarlem,  may  at  all  times  re-export  their  goods  duty-free, 
provided. that  the  burghers  of  Haarlem  shall  enjoy  the  same 
privilege  in  the  city  of  Amsterdam.  There  is  likewise  an  agree-' 
mentmade  on  the  4th  March  1427,  between  the  city  of  Oude- 
water and  Delft,  in  which  the  city  of  Oudewater  promises  to' 
the  city  of  Delft,  that  no  poundage  shall  ever  be  charged  to 
the  burghers  of  Delft  upon  the  inheritance  which  they  may 
come  to  inherit  in  the  jurisdiction  of  Oudewater,  unless  the' 
burgomasters  of  the  city  of  Delft  defnand  and  receive  the  same* 
from  the  burghers  of  Oudewater.  •  • 

So  that  the  same  right  at  present  is  not  further  or  otherwise 
in  force  than  against  those,  who  equally  make  use  of  this  pri- 
vilege against  each  other ;  and  this  has  of  late  taken  place  at 
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Leyden,  against  the  inhabitants  of  Middelburg,  because  the 
people  of  Middelburg  have  exacted  the  same  duty  or  privilege 
of  the  inhabitants  of  Leyden. 

It  is  abo  decreed  by  the  court  of  Holland,  that  moveable 
goods  shall  only  be  subject  to  the  right  of  issue,  because  the 
moveable  goods  remain  in  the  town  where  they  exact  the  taxes 
thereof;  and  his  likewise  decreed,  that  all  ascending  and  descend- 
fcg  lines,  or  lawful  heirs,  shall  be  exempted  from  paying  the 
tlv  of  the  twentieth  penny  upon  the  same  right  of  issue.  { 1 ) 
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i   1.  In  what  caie  Suicenion  takes 
place. 

of  the  Right  of 


3.  Distinction  between  inheriting 

per  capita  and  per  stirpes. 

4.  Illegitimate  Children,  how  to 

be  considered. 

5.  Bow  the  Succession  goes  in 

the  descending  Line  where 


there  are  Children  or  Grawf- 

cliiidren   af  several  Mer- 

riages. 
6.   Order    of  Succession  i*  lit 

ascending  Line. 
7-  Order  of  Succctswa  *w*$ 

collateral  Hein. 
8,   Of  the  Lais  of  Svctasiot  in 

Holland. 


§  1.  JN  case  no  heir  is  instituted  by  the  last  will,  the  nett  of  kin 
becomes  entitled  to  the  inheritance,  each  acrowang  » 
the  degree  in  -which  he  is  related  to  the  deceased ;  for  so  long"  " 
the  last  will  can  take  its  effect  (2),  the  heirs  at  law  cannot  iahent, 
and  the  right  of  succession  takes  place-only  in  ease  the  iaheritaa* 
cannot  be  inherited  by  virtue  of  any  hat  will.  (3) 

The  next  of  kin  are  divided  into  descendants,  attendants,  a& 
collaterals.  Of  these,  descendants  and  ascendants  are  related  » 
each  other,  and  from  one  descent  to-  another  are  computed  by 
degrees,  by  a  lineal  line,  upwards  and  downwards ;  and  iw 
collaterals  ascend  to  the  common  stock  from  the  collaton!  lint 
from  the  person  claiming  the  inheritance  to  the  person  dot 
whom  he  is  descended,  and  descend  again  in  a  coUatersl  degree 

<i)  L.J.  Ljo.H.d.lib.S.  podium.    I        (jf  1. 39.  ft,  it  lap*,  i*1  •*** 
7-  S  i-  Ff.  u'"ie  lib.  btnL 

(jJL.B^rtUeRefrlur. 
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from  one  degree  to  another,  to  the  persons  from  whom  he 
derives  hi*  iqLerionshjp ;  which  makes  so  many  different  degrees, 
at  there  are  issues  between  them,  (1) 

§  2.  Thm  the  right  of  succession;  ^divided  into  three  different  Djwaont  of  tfte 
modes,  wz.  into  descendants,  ascendants,  and  collateral  heirs.    £**' ofSu€ces> 

Of  these,  the  descendants,  inherit  the  property  of  the  deceased 
in  preference  to  the  ascendant*  and  collateral  heirs.  (2) 

§3.  Among  the  descendants  are  included  the  legitimate  Distinction 
children  and  grandchildren  (ad  infinitum);  so  that  the  children  ******  «*«*- 
of  the  first  degree  hate  the  inheritance  per  capita,  or  by  the  and  ;*?»  *irpc u 
bead,  in  equal  portions;  and  the  grandchildren  or.  further 
deacmriants  in  the  room  of  theis  parents  for  ope  head,  together 
with  those,  who  otherwise  wpuld  be  related  in  a  .nearer  degree  to. 
the  deceased,  which  we  call  inheriting  per  stirpes,  or  by  repre-* 
leatatkm,  that  is,  by  substitution  in  the  place  of.  the  deceased, 
whom  they  represent.  (3) 

§4.  I  say,  legitimate  children  \  because  illegitimate  children,  illegitimate 
that  is,  those  who  ase.  not  born  in  legal  matrimony,  cannot  in-  Children,  how 
herit  any  thing,  from  their  parents,  as  I  have  already  distinctly 
shewn  (4);  with  this  exception,  however,  that  bastard  children 
inherit  likewise  from  their  mother  equally  with  other  children, 
according  to  the  adage,  a  "  mother  makes  no  bastard*"  (5) 

J  5.  If  a  person  leaves,  behind  him  a  num^r  of  children-  .and.  Howtheauma 

* «    « 

gamdehijdren,  the  issue  of  several  marriages,  h>  such  case  they  JJJSbJ 
inherit,  without- any  distinction,  the  property  of  their  common  Line,  where 
father  oar  mother,  like  other  children ;  but,  however,  they  re-.  dr^o^Grand- 
cei?e  first  what  their  deceased  father  or  mother  ha$  brought  from  {JPJjE?^ iiftP 
the  estate)  of  the.  first  marriage  into  the  estate,  of  the  second  mar-, 
risgfe  in  case  they  axe  distinctly  to  be.  ascertained^);  but  if. 
they  ace  mixed  together  in  such  a  way  that  they  cannpt  be 
fccertwed*  in  suck  case,  they  are  also,  by  virtue  of  the  tacit 
cenuttunity  of  gopfk  (of  which  we  shall  treat  hereafter),  to  be 
divided  between  then*  in  equal  portions,,  without  any  distinction 
whatever. 
^6.  After  the  descendants  come  the  ascendants ;  wh<V  if  they  Order  of  Sue- 

J^K^^AJMK      ■%%     S*Sk^tt 

«  nogjb,  far  instance,  aa  father  or.,  inother,  grandfather  or  «KendinfLiDe, 


T-^W^V^tWPTN 


(0  0n  the  subject  of  Consanguinity, 
*  Moki.  ch.  rut  ppt  36—41.  supra, 

WMnriLnl  in  pr.  *  cqwi.  1.7. 
J  uk.  m  fin.  Ff.  Si  tab.  teaum.  noil,  ex. 

lib, 

(3)  {  6.  &  §  fin.  Instit.  de  heredit.  quae 
«im«it.  defer.  1. 3  Cod.  de Iegitira.  he- 
■*•  J  1.  Instit.  de  tared,  qualtt.  et  differ. 


1. 1.  §a.  L  a.  Ff.de suis  etleptisu  d.  No- 
vell. ti8.  c  x. 

(4)  Vide  book  i.  dwrii.  pp.33, 34.  supf*> 

(5)  L.  ».  L4.  Ff.  unde  oogoaoVl.  *a.  §1- 
Ff.de  inoflk.  testara,  §3,  <k|  Seaatipcon* 
suit.  Orphitiano. 

(6)  L.  3.  Cod.  de.  secuod.  nupt.  k 
Auth,  subject,  1. 8,  q,  Cod.  tod.. 
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grandmother,  in  such  case  they  inherit  alone ;  but  if  father  or 
mother  on  the  side  of  the  deceased  are  alive,  and  likewise 
brothers  or  sisters,  in  such  case  -  they  inherit  jointly  with  the 
brothers  and  sisters  (1) ;  which  is  also  extended  to  brothers  and 
sisters'  children  per  stirpes  or  representation ;  next  to  these 
come  the  grandfather  and  grandmother,  or  either  of  them ;  and 
so  on  from  one  to  another,  to  the  exclusion  of  relatives  of  a. more 
distant  or  remote  degree,  among  whom  no  representation  takes 
placed  (1) 
Offer  of  Sac-  §  7.  After  them  come  the  collateral  heirs  (2),  among  whom, 
coihteniHein.  frst,  (according  to  the  Roman  law),  full  brothers  and  sisters 

and  their  children,  by  representation,  take  first,  to  the  exclusion 

■ 

of  those  who  are  only  related  on  the  side  of  the  father  or 
mother  (S) ;  next  to  them  come  half-brothers  and  sisters  (4) ;  and 
after  them  the  next  of  kin,  to  the  exclusion  of  aH  other  and 
further  relations,  (5) 

As  however  the  practice  and  customs  of  our  own  country,  as 
well  as  those  of  other  countries,  differ  from  those  of  the  Roman 
law,  the  foregoing  notice  of  it  may  suffice.  We  shall  therefore 
proceed  to  treat  of  the  right  of  succession,  as*  it  exists  in  our 
own  country  in  particular. 

$  8.  In  Holland  and  North  Holland,  from  time  immemorial, * 
two  different  sorts  of  law  have  been  practised  with  regard  to*  the 
right  of  succession,  viz.  one  that  is  partly  in  Common  with  or 
approximates  to  the  law  of  the  Friezlanders,  which  is  called 
aasdom-regt  (6),  and  another  that  is  partly  common  or  approxi- 
mates to  the  law  of  the  Zealanders,   which  is  designated  schepen- 
doms^regt,  in  proportion   as  the  countries  situated  in  Holland 
are  nearer  to  the  Northern  part  of  Friezland,    and  to  the 
Southern  part  of  Zealand,  the  origin  of  which  is  treated  by ' 
Grotius  (7),  and  by  Vinnius  (8).    The  ground  of  the  aasdom- 
regt  was    the  rule,    the  next  in  blood  inherits   the  property* 
and  the  ground  of  the  law  of  Zealand  was,  that  the  properly  does 
not  ascend,  and  that  it  goes  to  him  from  whom  it  is  derived.    At ' 
length  the  States  of  Holland  and  North  Holland,  by  a  public 
edict  in  the  year- 1580,  tried  to  consolidate  the  same  into  one 
system  of  law,  which  has  been  acted  upon  .by  some,  though  nor 


Of  the  Law  of 
Succession  in 
Holland 


(1)  Novell.  118.  c.  i,  a.  Novell.  127. 
ci. 
(a)  Novell.  118.  c.  3. 

(3)  Novell.  118.  c.3.  Auth.  hoc.  ha. 
God.  com.  de  Success. 

(4)  Novell.  118.  c.3. 

(5)  Novell.  118.  c.  4. 


(6)  Concerning  the  meaning  of  the  word 
Aa$dom*regt9  vide  supra,  book  I.  eh,  a. 
5  43.  p.  14. 

(7)  Inleyd.  lib.  a.  c.  0$. 

(8)  Vinn.  ad  §5.  fostjr.  tie  success. 
cognat. 
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bjall;  for  the  inhabitants  of  the  Northern  Rhine  have  not  alto- 
gether abandoned  their  antient  custom  of  the  tehependoms-regt ; 
and  again,  those  of  the  Dyk-Graffkhap  qfBiineland,  and  their 
dependencies,  situated  on  the  south-west  as  well  as  the  north-east 
of  die  Rhine,  who  have  practised  from  time  immemorial  the 
<mdom+regty  hate  not  yielded  to  the.  general  statute  law. 

And  therefore  the  States,  by  a  placaat  concerning  the  right  of 
wcoc— ion  ab  intestate,  enacted  on  the  18th  December  1599, 
bare  granted  to  the  said  countries  a  particular  law,  departing  in 
tome  respects  from  the  general  statute  law,  and  composed  both 
from  the  aasdom  and  schependom-regt. 

Thus  there  are  in  use  two  different  kinds  of  law  of  succession, 
and  therefore  distinction  should  be  made  between  the  general 
statute  law'enacted  by  the  said  political  edict}  and  which  adheres 
far  the  most  part  to  the  old  schependom*regty  and  between  the 
particular  law  of  the  countries  and  cities  that,  by  the  placaat  of 
die  18th  December  1599,  have  in  some  degree  retained  the  old 
aattbm+regt;  each  of  which  will  be  treated  hereafter. 

The  countries  and  cities  that  adhere  to  the  placaat  of  the 
18th  December  1599,  are  Haarlem,  Leyden,  Amsterdam,  Alk- 
masr,  Hoorn,  Enchuyser,  Edam,  Woerden,  Naarden,  Monni- 
keadam,  Modenblik,  Muyden,  and  Purmerent ;  as  also  the 
Dyk-Graf&chap  of  Rhineland,  the  country  of  Woerden,  on  the 
eastern  and  northern  side  of  Rhineland  and  the  country  of 
Woerden,  except  Waddingsveen,  Rewyk,  Buskoop,  Sluyp- 
wyk,  Blommendaal,  and  Middelburg. 

With  respect  to  moveable  property,  the  law  of  the  place 
where  the  person  dies  is  followed ;  but  with  regard  to  immove- 
able property,  the  law  of  the  place  where  the  property  is  situated 
is  observed:  whereas  the  statutes  or  local  laws,  so  far  as  they 
speak  of  the  right  of  succession,  are  real,  that  is,  that  they  look 
more  upon  the  property  than  upon  the  person  \  and  therefore 
they  cannot  be  extended  any  farther  than  to  the  property,  which 
is  situated  within  their  jurisdiction.  Hence  it  follows,  that  on 
account  of  the  diversity  of  places  and  customs,  where  the  pro- 
perty is  situated,  and  the  demise  takes  place,  one  and  the '  same 
estate  is  divided  and  inherited  in  different  ways. 

This,  according  to  the  old  aaadoms  and  schependoms-regt  (1), 
is  so  strictly  observed,  that  if  a  child  resident  in  the  place  where 
the  aasdoms-regt  is  practised,  comes  only  to  play  at  the  place 
where  the  schependoms-regt  is  observed;  and  there  suddenly 

^ — mm  ■  »  ■     i  ■  i  i     ■  ■■     i  ■      i       ■  i    i    '  ■ !■  —————» 

(i)  Art.  9. 
U 


290  Of  Succession,  and  its  different  Bhutan*.    [Book  UL 

departs' this  life,  or  is  stabbed  dead,  in  such  case  the  property  of 


the  child  is  to  be  inherited  according  to  the  ecbe^eDdoms-r^t  (1) 
Hence  it  may  be  reasonably-  doubted  whether^  pause  die 
aasdoms  and  schependotas-regt  are  bi  some  degree  observed 
among  us,  the  same  ought  not  also  to  take  place  ge*ora%  among 
us?  But  since  the  said  aasdoms  and  achependoms^regt  are 
not  adopted  by  us  any  farther  than  as  the  same  are  contained  in 
the  political  ordinance,  and  in  the  placaat  of  mwrsarinn  a* 
intestate,  and  no  farther ;  therefore  the  same  cannot  Jake  place 
among  us:  and  the  said  instruction  of  «jwdpmff  and  sehepat- 
doms-regt  serves  for  no  other  purpose  than  to  die  guidance  of 
a  person  who  is  desirous  of  investigating  the  obsolete  aasdoms 
and  schependoms-regt ;  and  therefore,  in  snob  cases,  we  should 
follow  die  custom  of  the  place  where  the  deceased  child's  parents 
had  their  fixed  and  last  place  of  abode  (2) ;  and  so  it  is  fre- 
quently held  by  the  conrt  of  Holland,  as  well  as  by  other  provin- 
cial courts.  (8) 

I  say,  a  fixed  place  cf  abode;  for  the  base  residence  of 
any  one,  which  very  often  happens,  for  a  short  time,  cannot 
make  it  his  place  of  residence ;  as,  for  instance,  a  person  that  is 
attacked  with  any  disorder,  on  account  of  the  heat  of  the  weather 
goes  into  the  country,  or  for  some  other  cause  lives  Out  of  the 
city,  but  with  the  futt  determination  of  remaining  and  living 
there,  without  any  intention  of  returning  bade,  and  aosajake  it 
his  residence.  (4) 

In  the  same  light  they  are  also  viewed,  who,  on  account  of 
any  official  situation  (as  that  of  a  councillor,  a  president,  an  ad- 
vocate, a  captain,  a  magistrate,  or  a  student  in  pursuit  of  his  art 
or  science),  come  to  live  in  another  place ;  who  cannot  be  con- 
sidered as  having  changed  their  place  of  residence ;  for  they  do 
not  possess  such  place  of  residence  of  their  own  accord,  but  solely 
on  account  of  their  respective  situations.  (5) 
'  Thosewho  depart  from  Holland  to  India,  are  on  the  sameground 
considered  as  never  having  left  their  fixed  place  of  abode,  but  to~ 
have  quitted  that  country  with  the  intention  of  returning  home 
again  (6) ;  and  therefore  their  property  is  divided  according  to  the 


(i)Art.o.  La6.4s.FT.  id 

(a;  Arg.  tit.  Cod.  ubi  de  hered.  ag.        noch.  de  arfaitr.  ji 
oportet. 

(3)  Vide  Christin.  vol  a.  decis.  166. 
Cost.  Antwerp,  tit.  47.  ait.  16.  Cons.  & 
Advys.  vol  ii.  com.  aa.&  vol.  x.  com.i^a. 

(4)  L.  17.  §  15.  Ff.  ad  Municipal, 
junct.  1. 4.  Cod.  de  diven.  offic.  &  appar. 
jud.  L  5.  Ff.  de  captiv.  &  pottlsmiu.  revert.  J 


L  a6.  4  a.  Ff.  ad  Municipal    Vide  Me- 
noch.  de  arfaitr.  jud.  cat.  86.  n.  a.  *  seq. 

(5)  L.  13.  Cod.  de  dignitatfc.  L  alt 
C^.  fe  iiicolit*  Ff.  14.  ad  muucipaL  Set 
Johan.  Zanger.  de  except,  part.  a.  c  I. 
n.  34. 

(6)  Arg.  1. 7.  Cod.  de  incol.  fit  lao3. 
FT.  de  verb,  aignlf. 
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law  of  the  place  where  they  had  their  last  fixed  place  of  abode  in 
Holland,  according  to  the  act,  of  declaration  of  the  States  General 
of  the  9d  December  1634,  at  the  request  of  Jan  Kroen,  residing 
at  Mtddelburg  in  Zealand,  on  die  point  of  the  succession  of  those 
that  depart fran  these  countries  to  the  East  Indies;  by  which  it 
is  enacted,  that  on  board  of  the  licensed  ships,  whore  at  the 
place  of  abode  no  new  law  on  the  point  of  succession  is  intro- 
duced, if  the  inhabitants  of  these  countries,  proceeding  on  their 
voyage,  happen  to  depart  their  life  during  their  voyage,  their 
inheritance  ab  inteitato  should  be  regulated  according  to  the 
laws  and  regulations  of  the  places  of  the  province  whence  they 
proceded  on  their  voyage,  and  of  which  they  are  an  inhabitant. 
But  it  has  since  been  enacted  by  the  edict  of  the  aforesaid  States 
General,  concernipg  this  subject,  that  the  law  of  the  political 
ordinance, vith  the  interpretation  of  the  15th  May  1594,  shall  be 
observed  in  all  countries  and  cities,  and  also  by  all.  individuals 
in  ihe  East  Indies,  (under  the  direction  of  the  East  India  Com- 
pany; and  it  was  probably  confirmatory  of  the  ordinance  granted 
to  the  East  India  Company  in  the  year  1629  and  1636) ;  and 
it  is  probably  with  that  view,  that  the  political  ordinance  is 
enacted  as  a  general  law  all  over  the  whole  country,  with  the 
exception  only  of  those  who  upon  their  application  are  allowed 
a  particular  law  by  the  placaat  of  the  year  1599,  which  ought 
strictly  to  be  observed,  and  not  extended  to  any  other  places 
besides  those  which  are  named  and  expressed  in  the  same. 
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CHAP.  XIII. 

Of  Succession  according  to  the  Municipal  Law,  and  especially 
according  to  the  particular  Lou  ofSchependom  (Schependoms- 
regt) 

[Grot.  2. 28.] 


'  §  1.  How  Succession  is  to  be  un- 
derstood in  doubtful  Cotes 
.   according    to  the    Sche- 
pendoms-regt,  or  Law  of 
Schependom. 

2.  Bow  and  in  what  manner 

in  the  descending  Line. 

3.  Whether  and  when  Father 

and    Mother    inherit    by 


.  Whether,  when,  and  in 
what  manner,  Bro  then  and 
Sisters,  their  Chiidren.and 
Grand-children,  inherit 
among  each  other  accord- 
ing to  the  Law  ofSche- 
pendom. ' 

.  Whether  and  where  the 
Descendants  of  Brothers' 
and  Sisters'  Children  m- 


.  herit  before  others,  e> 
cording  to  the  Lam  of 
Scliependom. 

6.  Whether   and  when  Grand. 

father  and  Grandmother 
become  joint  Heirs  aecorA- 
ing  to  the  Law  of  Sehep- 

7.  When  and  in  what  maimer, 

among  Collateral  Rt- 
lations,  the  next  of  tit 
excludes  the  others,  or, 
being  related  in  on  aftal 
degree,  come  to  inherit 
per  capita. 

8.  Of  the  Bight  of  Success** 

in  Zealand. 

9.  In  the  Country  ofJrktl. 
10.  In  the  Country  ofHeusta. 


SchcpatdoHu- 
of  Set 


HouSuccm-  §  1.  ^flTH  regard  to  the  municipal  laws  in  the  political 
ordinance  of  the  year  1580  (ait.  19),  which  is  observed 
in  Holland  and  every  where  else  (except  in  those  towns  and 
places  where  by  the  placaat  or  proclamation  of  the  year  1599,  a 
special  succession  is  granted),  it  is  to  be  considered  as  a  rule, 
that  whatever  is  not  expressed  in  the  same  ordinance  is  to  be 
arranged  and  interpreted,  not  according  to  the  Roman  law,  but 
according  to  the  law  of  Zealand,  and  the  rule,  that  the  property 
ought  to  return  to  the  parry  from  whence  ft  came  (1),  ought  to 
be  taken  in  a  very  strict  sense,  and  be  understood  only  in  suc- 
cession without  any  last  will.  For  if,  in  the  last  will,  the  Dot 
of  kin  is  named  without  exclusion,  one  must  understand,  that 
such  next  of  kin  is  to  be  considered  according  to  the  Roman 
succession ;  since  the  law  of  succession  cannot  take  place  so  long 


(i)  Polit.  Ordoon.  i 


Ch.  19.2  OfSuccessivn,  according  to  the  Municipal  Law.  293 

as  there  exist  8  last  will,  which  in  doubtful  cases  is  to  be  inter- 
preted against  the  law  of  succession  (1).  So  that,  contrary  to 
the  27th  art  of  the  same  law,  it  should  be  understood  that  parents 
were  nearer  than  others.  (2) 

§  2.  According  to  this  municipal  law  are  the  descendants,  that  How  and  in 
is,  children  and  their  descendants  by  representation,  without  and  th^d^^dTn  'm 
before  all  others  (S),  which  agrees  with  the  Roman  law.  (4)  Line- 

§3.  If  the  father  or  mother  are  both  alive,  in  case  of  want  of  Whether  and 
descendants,  they  are  the  universal  heirs  of  their  children.  ( 5)       jJenLFa!her  and 

I-  c        \    e  *^  .i_  •      •     i  Mother  inherit 

Incase  or  want  of  one  of  them,  the  property  goes  entirely  on  by  Succession, 
the  side  of  the  deceased  relation.  (6) 

§  4.  And  first,  brothers  and  sisters  (7),  both  of  the  full  as  Whether,  when, 
well  as  of  the  half  blood,  inherit  each  in  an  equal  proportion.  ™dJ£rw ^  ' 
The  explanation  of  the  Political  Ordonnance  of  the  1 3th  May  d** » and  Sister*, 
1594>  says,  that  the  same  devolves  upon  their  children  and  grand-  iti  G^dT" 
children  by  representation,  provided  they  are  related  to  the  de-  chiIdren,  inherit 
ceased ;  sothat,  the  marriage  from  which  the  deceased  is  born  other,  according 
being  dissolved,  neither  the  parents  nor  any  ascendants  nor  col-  **  *€  Law  of 
lateral  relations  who  are  related  to  the  deceased,  are  entitled  to 
the  inheritance  or  any  the  least  part  thereof  (8).    So  that,  in  case 
of  want  of  relation  on  the  side  of  the  deceased,  the  inheritance 
would  go  to  the  government  (9),  contrary  to  the  written  law, 
pursuant  to  which  the  ascendants,  not  only  father  and  mother, 
but  likewise  ascendants  in  a  still  higher  degree,  are  preferred 
before  the  collateral  relations.  (10) 

If  both  father  and  mother  are  dead,  the  inheritance  is  to  be 
divided  into  two  equal  parts  ( 1 1 ),  a  just  moiety  of  which  devolves 
on  the  father's  side,  and  the  other  part  goes  to  the  mother's 
side,  without  making  any  observation  on  whose  side  there  has 
beenmore  property ;  and  it  goes  also  to  the  brothers  and  sisters, 
both  of  the  full  and  of  the  half  blood,  their  children  and  grandchil- 
dren, by  succession  (12) ;  and  that  in  such  a  manner  that  the  half 
sisters  and  brothers, -their  children  and  grandchildren,  divide 
equally  between  full  brothers  and  sisters,   their  children  and 


(i)  L.  39.  F£  de  acq.  vel.  a  mitt,  hered. 

(2)  Arju  Li.  $6,  7,  10.  Ff.  unde 
Ccgnat.  I.  p*.  Ff.  de  verb.  sign. 

(3)  Pout.  Ordonn.  art.  20. 

(4)  §  2.  Instit.  de  hered.  qualitat.  et 
differ.  §1.  etseq.  Instit,  de  hereditatib. 
<p*  ib  intestato  defcruntur.  tot.  tit.  Ff. 
et  Cod.  unde  liberi.  1. 1.  §  2.  et  seq.  Ff. 
de  de  suis  et  legitim.  hered.  Novell.  128. 
Pp.  t. 

(5)  Polit.  Ordonn.  art.  21.   L  15.  Ff. 


de  inoff.  1.8.  Ff.  si  tab.  testam.  null,  ezt* 
junct.  Novell,  x  18.  cap.  9, 

(6)  Polit.  Ordonn.  art.  27. 

(7)  Ibid.  art.  43. 

(8)  Ibid.  art.  26.  Verklar  (Expianatum) 
vers.  Dat  niet  alleen. 

(9)  Grot.  Inlevd.  lib.  %.  c*  30.  n.5. 
*  (10)  L.  16.  §  7.  Ff.  da  grad.  et  affin, 
1. 4.  §  2.  Ff.  de  in  jus  vocando  d.  Novell* 
xi  8.  cap.  2. 

(n)  Polit.  Ordon.  art.  23, 
(12)  Ibid.  art.  22. 
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grandchildren,  and  they  arc  incUded  frcm  the  full  toothers' wU 
sisters,  agreeably  to  the  'Roman,  law.  (1) 

For  example,  if  there*  are,  half  brothers  and  listers  *rrbetfc 
aides,  viz.  on  the  side  of  the  father  as  well  as  on  that  of  the 
mother,  the  half  is,  to  be  divided  between,  the  fell  brother* 
and  sisters  with  their  children  or  gwmdchiidp^,  logerito-^riA 
the  brothers  and  sisters,  their  children  and  gmodehildrsn*  on 
the  side,  of  the  father;  and  the  other  moiety  will  be  divided 
among  the  brothers  and  sisters,  their  children  and  grawkhilfboft, 
on  the  aide  of  the  mother.    But, if  there  are  on  <me  side-half 
brothers  and  sisters,  in  such  a  case  the  fidl  toother*  todtisteoi, 
their  children  and  grandchildren,  previously  taktf  to  themselves 
the  one  part  of  the  deceased's  estate,  and  afterwards  they  dWde 
the  other  half  among  ihe  half  brothers  and  sisters,  their  diildrtto 
„  and  grandchildren,  by  succession.  (9) 

For  want, of  descendants,  including  father  and  mother,  fifll 
brothers  and  sisters,  the  estate  is  likewise  divided  in  to.  two  pstts 
and  is  again  first  divided  into  two,equal  parts  between  the  half 
brothers  and  sisters  on  .the  side  of  the  father,  end  the  Wf 
brothers  and  sisters,  and  their  children  and  grandohUdrta,  toy 
succession ;  but  if  there  were  half  sisters  and  brothers,  thtiir 
children  and  grandchildren,  the  same  will  be  equally  divided 
between  the  next  of  kin  on  the  other  side,  who  are  the  stalest 
according  to  the  municipal  laws.  (3) 
whether  and  $  5.  If  there  are  no  descending  relations,  neither  father  tar 

whndL^'afe'  mot^er» nor  brothers  nor  sisters,  of  the  whole  or  half  blood,  the 
Brothers' and      nearest  descendants  of  the  brothers  and  sisters  grandchild**, 

fi!he*  ^T"  befog  °f  the  fourth  g*™******  succeed  to  the  inheritance  (4); 
others,  accord-  saving  the  distinction  between  those  who  are  jrelated  on  boil 
o?Sche^idc^.    sides,  and  those  who  are  related  only  on  one    aide  of  4he 

deceased.  (5) 
whether  wd  §6.  Ifthereis  no  offspring  of  the  brothers  and  eietera  children, 

fether^d*1"  &e  effects  of  the  deceased  devolve  first  upon  the  grandfather 

Grandmother  and  grandmother  of  both  sides,  if  they  are  alive (6);  but  even 

H^acconGog  if  one  of  them  be  wanting,  and  the  bed  be  divided,  the  share  of 

to  the  Law  of  fae  j^  that  is  wanting  devolves  upon  those  who  axe  closely 

SchepcpdotPt 


(i)  Novell,  84.  c.  x.  §  x.  Novell.  118. 
c.3.  Auth.  pottrratriscgd.adlegititn.  hered. 

(a)  VerUar  op  de  Politic*  ordonn.  near 
the  beginning. 

(3)  Politic,  ordono.  art.  17.  tacit.  No- 
vell. xx8.  c.  3.  vers,  his  autem  non  extan- 
tSbm.  cam  seq.  Auth.  post,  fratris.  cod. 
de  legitjin.  heredib. 


(4)  Polk.  Ordonn.  art.  24  Sc  28.  Verk- 
lar.  vera.  Dat  de  deacendenten. 

(5)  Verkl.  op  de  Politic.  Orftodn.  vert, 
Ende  dat  gelyke :  contrm  <L  NovelL  1x8. 
c  3.  §  fin.  junct.  auth.  post  rratria  cod. 
de  legttini.  heredib. 

(6)  Pofitic.  ordon.  art.  25  &  26.  Verk- 
lar.  vers.  Dat  niet  alleen.  contra  4.  U  i6.|  7- 
Ff.  de  grad*  fc  affisib.  Ss  Novell.  ijS.c.  *. 
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related  to  the  grandfather  and  grandmother  of  die  deceased ; 
viz.  it  devolves,  first  upon  the  uncles  and  aunts  of  the  deceased, 
and  their  children  by  succession  (1) ;  observing,  however,  this 
distinction,  that  if  any  of  such  next  of  kin*  be  of  the  half  bed  or 
blood,  such  a  one  will  be  entitled  to  the  hal£  as  already  pre- 
viously observed  with  respect  to  brothers  and  sisters.  (2) 

§  7.  On  failure  of  them,  the  descending  relations  (excluding  When  and  in 
the  other,  who  are  closely  related  to  the  deceased)  inherit  by  |^SS5d 
succession  (3),'  in  the  manner  above  stated ;  viz..  the  estate  "must  Relations,  the 
be  divided  into  two  equal  parts,  one  half  of  which  reverts  to  the  Sud*  the  other, 
relations  on  the  side  of  the  father,  and  the  other  half  to  the  or>  bei°s  rdated 
relations  of  the  mother;  those  descending  from  the  half  bed  will  gree,  come  to " 
be  entitled  to  the  half.  inheritor 

capita. 

§  8.  In  the  province  of  Zealand,  for  the  most  part,  the  law  of  Qf  the  Right  of 
Schependom  is  observed,  agreeably  to  the  political  ordinance  Succession  in 
abovTmendoned,  aad  akoki  conformity  to  4e  rule  that^  *** 
perty  does  not  ascend,  but  goes  to  that  side  whence  it  came  (of 
which  nothing  further  is  mentioned),  as  is  recorded   in  the 
Instructie  van  Aasdoms  en  Schependoms  regt  (or  instructions 
concerning*  the  law  of  Aasdom  and  Schependom),  which  is  a 
compilation  by  different  persons,  and  of  very  little  authority. 

§  9#  The  same  law  is  observed  in  the  country  of  Arkel,  of  i„  the  Country 
which  Gorinchem  is  the  capital,  excepting  upon  the  two  fol-  of  Al- 
lowing points ;  viz.  first,  whenever  the  father  and  mother  die, 
leaving  only  one  child,  and  again,  if  this  child  die  without  issue, 
during  the  life  of  his  surviving  father  or  mother,  the  surviving 
parents  inherit  the  one  half,  and  the  other  heirs  of  the  deceased 
(from  whom  the  property  descended),  inherit  the  other  moiety ; 
secondly,  whenever  the  marriage  bed  is  broken,  and  many  chil- 
dren are  left  behind,  the  estate  is  divided  as  in  South  Holland, 
half  and  half,  but  if  one  of  the  children  had  died,  the  half  of 
the  property  of  the  child  devolves  upon  the  surviving  father  and 
mother,  while  the  other  half  goes  to  the  other  brothers  and 
sisters. 

§  10.  In  the  country  of  Heusden,  which  belongs  to  Holland,  in  the  Country 
there  is  an  old  law,  to  the  following  effect :  rf  ******** 

That  children  are  the  lawful  heirs  of  their  parents,  and  sur- 
vivors of  their  parents  possess  the  property  by  enjoying  the 
benefit  thereof. 


(i)  PoKt.  Onions,  art  24  k  28. 
(3)  Ibid.  art.  23.  Verklar  vers.  Ende 
«t  gelyke. 


(3)  Ibid,  art,  28. 


U  4 
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The  children  come  in  the  room  of  their  father,  when  the  pro- 
perty of  their  grandfather  and  grandmother  is  divided. 

If  brothers  and  sisters  of  one  bed  depart  this  life  without 
children,  their  property  devolves  upon  the  surviving  brotheis 
.   and  sisters,  but  not  upon  the  children  whose  parents  had 
died. 

If  any  one  dies  without  leaving  children,  neither  aster  nor 
brother,  nor  father  nor  mother,  the  uncles  and  aunts  succeed 
to  the  property,  but  not  the  children  of  the  uncles  and  aunts 
whose  parents  had  died. 

Half  brothers  and  sisters  are  preferred  before  uncles  and 
aunts. 

On  failure  of  the  descending  line,  all  the  property  is  inherited 
by  the  nearest  ascendants.  (1) 

In  the  diocese  of  Utrecht  and  Gelderland,  the  written  laws 
are  for  the  most  part  in  force ;  we  shall  not  therefore  treat  par- 
ticularly of  their  laws. 

All  the  placaats  of  the  several  provinces,  relative  to  the  law 
concerning  the  succession  to  the  property  of  deceased  persons, 
may  be  seen  in  the  collection  of  M.  Van  Voorm. 

(i)  Vide  Cottuym.  van  Hcuaden,  ait.  47, 48,  49,  jo,  51  &S. 


<  m  ) 


CHAP.  XIV. 

Of  Succession  according  to  ike  (Aasdoms-regt)  Aasdoms  Law  in 

particular. 


f  1.  In  what  manner  the  Suc- 
cession according  to  the 
Aasdom'sLaw9isto  here- 
gulated  in  doubtful  Cases. 

2.  Horn  in  the  descending  Line* 

3.  Horn  in  the  ascending  Line} 

and  in  what  manner  Bro- 
thers and  Sisters  jointly 
inherit. 

4.  Explanation  of  the  Third 

Article  of  the  Placaat 
issued  in  the  Year  1599. 
5.  Horn  Brothers  and  Sistersf 
both  of  the  full  and  half 
Blcodt  mherit9  as  well  as 
their  Children  and  Grand' 
children. 


6.  When  and  whether  Beprer 

sentatwes  may  hone  a 
Bight  to  the  Inheritance. 

7.  In  what  manner  the  Inherit' 

once  devotees  upon  As- 
cendants beyond  the  Erst 
Degree. 

8.  The  next  Issue  of  Brothers 

and      Sisters       Grand* 
children. 

9.  How  and  when  Uncles  and 

Aunts  inherit. 
10.  After  them  follow  the  nest 
of  Kin;  how  and  in  what 
manner  the  Relationship 
is  to  be  considered. 


§  1-  WITHregard  to  the  particularlaw  of  the  towns  respecting 
the  succession,  granted  by  the  placaat  or  proclamation  of 
the  18th  December  1599,  it  is  to  be  considered  as  a  general  rule, 
that  whatever  is  not  expressed  in  thatptacaat9  cannot  deregulated 
or  explained  according  to  the  Aasdoms  or  Schependoms  law,  or 
according  to  the  political  ordonnance  of  the  year  1580;  but 
according  to  the  Roman  written  law,  which  was  mostly  observed  ( 1  )• 
In  this  as  well  as  in  several  other  instances,  the  same  laws  ought 
to  be  observed. 

§  2.  In  treating  this  subject,  the  children  and  their  further 
ifltue  ad  infinitum,  are  to  be  considered  in  the  first  place,  pro- 
vided they  are  legitimately  born.  (2) 

$  3.  In  failure  of  descendants,  the  whole  inheritance  devolves 
upon  the  father  and  mother,  both  being  still  alive.  (8) 

Upon  the  death  of  one  of  them,  whether  the  father  or  th6 
mother,  the  survivor  divides  the  whole  of  the  inheritance, 
together  with  the  brothers  and  sisters  of  the  deceased,  whether 


tam.  null.  ext.  1. 15.  de  inofficios.  testam. 
1. 13.  Cod.  de  legitim.  hered. 

(3)  Plic.  tit  succeave  tbiatestat.  art.  a. 
Junct.  d,  1L. 


fa  what  Masse* 
the  Succession* 
according  to  the 
Aaadomt  Law, 
is  to  be  regulated 
in  doubtful 


How  in  the 
descending  Line. 


How,  in  the 
ascending 'Line ; 
and  in  what 
Manner  Bro- 
thers and  Sitters 
inherit. 


(1)  Vide  Placaat,  tit.  successie,  art.  14. 

(a)  Dud.  art.  4.  1. 7.  in  pr.  Ff.de  bonis 

daanatorum.  h  7.  in  fin.  Ff.  si  tabul.  tea- 
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of  the  ftdl  or  of  the  half  blood,  and  their  children  and  grand- 
children by  succession,  in  two  equal  parts.  The  surviving  father 
or  mother  takes  the  hal£  and  the  brothers  and  sisters  the  other 
half,  as  before  (1);  provided  that  they  consist  of  the  children 
and  grandchildren  of  the  half  brothers  and  sisters  who  have 
died.  In  the  placaat,  art  3,  it  appears  that  only  the  father  or 
mother,  and  the  brother  and  sister  of  the  deceased,  are  entitled 
to  the  inheritance,  but  not  the  grandfather  or  grandmother,  who 
follow  after  the  foil  and  half  brothers  and  sisters,  their  children 
and  grandchildren  (2).  If,  on  one  side,  only  the  children  and 
grandchildren  of  the  half  brothers  and  sisters  are  alive,  in  such 
case  the  grandfather  or  grandmother,  or  others  of  the  ascending 
line,  divide  the  inheritance,  together  with  these,  into  two  equal 
parts. 

If  there  are  no  full  brothers  or  sisters  alive,  the  surviving 
•  father  or  mother  inherits  all  the  goods,  left  by  the  deceased,  and 
has  the  preference  before  the  other  collateral  relations,  though 
there  were  children  and  grandchildren  of  the  deceased's  Ml 
brothers  and  sisters,  or  those  of  their  half-brothers  and  sisters  (3) ; 
which  is  founded  upon  the  law  of  aasdom,  that  the  goods  must 
devolve  upon  the  next  of  kin.  (4) 
Explanation  §  4.  With  regard  to  the  words  of  the  said  third  article,  viz. 

A^rflhe      "if  t?*r*  ore  w>  brothers  or  sisters  qfthejull  blood  alive,  whether 
Pbcaatjnued     the  surviving  father,  or  mother  would  inherit  all  the  goods  in  pre- 
Jerence  to  the  half-brothers  and  sisters  f".  setae  arguments  having 
arisen,  and  particularly  a*  to  the  meaning  of  the  first  sentence 
of  the  said  article,  viz.  *}$f  one  qf  both,  either  father  or  mother, 
died,  the  survivor,  together  with  the  brothers  and  sisters,  whether 
of  the  full  orhalfbloodj  will  be  entitled  jointly  to  the  inheritance ;" 
after  due  consideration  on  this  point,,  some  jurists  are  of  opinion 
that  the  first  sentence  is  altered  and  annulled  by  the  second  one, 
in  so  fair,  that  before  the  court  of  Holland   a  dispute  arose 
touching  the  said  third  article  of  the  placaat,  .and  the  query  was, 
"  if  any  one  die,  leaving  behind  a  father  and  a  half-brother  on  the 
mother's  side,  or  a  mother  with  balf-brotherson  the  father's  side, 
who  are  equally  entitled  to  the  property  ;of  the  deceased,  viiether 
in  such  a  case  the  father  or  the  mother  alone  may  inherit  the  whole, 
to  the  exclusion  of  the  half-brothers  ?" »  Upon  this,  in  the  case 
of  Maria  Dirkez,  widow  ofYsbrand  Dirksz,  it  was  considered 


in  the  Tear 
«J99- 


(i)  Plac.  tit*  success*  ab  intestat.  an.  3. 

(ft)  Plac.  art.  7.  contra  Novell,  xi  8. 
c.  a.  I.  26.  §  7.  de  gradib*  &  affinib.  1.  4. 
§  porentes.  Ff.  de  in  jus  vocandoDD.  & 


Gloss,  in  diet.  cap.  »•  Novell.  1 1 8.  in  «*&• 
parentes. 

(3)  Plac,  art.  3.  in  6ne. 

(4)  tacit  Novell.  11*    -  - 
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and  declared  on  the  Sd  November  1608,  that  the  father  and 
mother  only  are  entitled  to  inherit,  to  the  exclusion  of  the  half- 
brothers  and  sisters.  Bat  agtiffi,  in  the  Cttse  of  'Adrian  Jacobtz 
residing  at  Warmond,  and  in  the  cause  between  the  guardians 
of  Jan  Jorisz  the  orphan  of  hat  Jorisz,  against  CoraeHs  Get* 
brands,  in  consequence  of  his  nforriage  to  Magtelt  Jbcobsz, 
defendant,  all  of  Hoorn,  this  point  being  taken  into  consideration, 
it  was  declared  that  a  half-brother  on  the  father's  aide  was 
entitled  to  inherit  the  half  part  of  his  half-brother's  godds, 
leaving  die  other  half  to  the  mother  of  the  deceased  ;  both  whkh 
decisions  were  confirmed  by  the  high  court  orj  the  la$t  day  of 
Jane  1625,  and  on  the  20th  March  1625,  -wh&h  determined 
that  the  last  clause  of  the  before-mentioned  article  must' cor* 
respond  with  the  first  clause,  and  be  observed  accordingly*  with 
this  eiplanation,  that  the  following  words  of  the-  last  clause  of 
the  said  third  article,  viz.  "  if  there  are  no  full  trotters,  ahd 
sisters  alive,  the  surviving  father  and  mother  ate  Universal^  to 
succeed  to  all  the  goods  left  behind  by  the  deceased*  although  there 
are  half-brothers  and  sisters  alive"  shall  have  reference  only  to 
half-brothers  and  sisters  not  related  to  the  deceased  on  the  side 
he  died,  by  which  the  difference  of  these  two  clauses  ceases.  (1)  % 

J  5.  If  there  be  no  survivor,  the  full  and  Jbalf-bvothers  phd  HowBrothew 
sisters,  and  their  children  and  grandchildren,  are  to  succeed  to  <*  the  fuiUnd 
the  inheritance ;  with  this  difference  however,  that  in  case  there  ^Blool'1if" 
are  no  full  brothers  and  sisters,  and  half  brothers  and  listers  on  their'chiidren 
the  side  of  the  father  and  mother,  or  children  and  gratadchildren,  jm^^ 
by  succession,  the  wkole  estate  is  to  be  divided  into  two  equal 
parts,  of  which  the  full  brothers  and  Asters  and  their  ehHdreh 
and  grandchildren  divide  the  half  between  themselves*  and7  the 
half-brothers  and  sisters  and  their  children  and  grandchildren 
on  the  brother's  side;  and  the  other  half  bet  ween  the  half- 
brothers  and  sisters,  and  their  children  and  grandchildren,  on 
the  side  of  the  mother.    But  if  there  are  only  half-brothers  and 
sisters,  and  their  children  and  grandchildren,  of  one  side  only, 
the  full  brothers  and  sisters  and  their  children  and  grandchildren 
have  a  right  to  deduct  the  first  half  part  for  themselves,  and  in 
the  other  half  part  they  are  to  share  equally  with  the  before- 
mentioned  half-brothers  and  sisters,  and  their  children  and 
grandchildren,  as  is  directed  by  the  common  country  law.  (2) 

If  there  are  no  full  brothers  and  Jitters,  nor  any  children  and 
grandchildren  of  them,  the  estate  is  also  divided  into  two  equal 

11  ■  ■       ■■    l  ■■■      — — — wp—        II    ■    I  •  I         I  ■     ■  ■  II  ■      I      i  ■  I    ■       i        ,w  i        ■ 

(i)  Vide  Coren,  obi.  %g9  30.  (a)  Plac.  an.  4.  tit.  Succession. 


300  Of  Succession  according  to  the  Aasdom  Law.  [Book  III. 

parts,  one  half  of  which  goes  to  the  half-brothers  and  asters, 
and  their  children  and  grandchildren,  on  the  side  of  the  father, 
and  the  remaining  half  to  the  half-brothers  and  sisters  and  their 
children  and  grandchildren  on  the  side  of  the  mother,  if  there 
are  any  (1) ;  but  if  there  are  only  half-brothers  and  sisters,  and 
their  children  and  grandchildren,  of  one  side  only,  the  estate  is 
to  be  divided  as  before-mentioned  into  two  equal  parts,  con- 
jointly with  the  grandfather  or v  grandmother  or  the  ascending 
generation  related  to  the  deceased  on  the  other  side  (2) ;  so  that 
the  half-brothers  and  sisters,  and  their  children  and  grand- 
children, inherit  the  half,  and  the  next  ascending  relation  or 
relations  of  the  other  side  inherit  the  other  half  per  capita,  or 
head  for  head. 
Whether  and         §6.  Here  it  is  to  be  observed,  that  among  the  collateral 
tttft^ttveT0"  relations  no  succession  is  maintained:  whenever  they  come  to 
Right  to  the       inherit,  if  they  are  nearly  related  to  the  deceased,  such  as  the 
nce'       brother's  and  sister's  children ;  that  is,  when  there  are  no  sur- 
viving brothers  or  sisters  of  the  deceased,  they  are  entitled  to 
inherit  per  capita  and  not  per  stirpes,  although  there  maybe 
besides  them  several  children  of  one  or  more  of  the  deceased's 
brother's  or  sister's  children  (8) ;  and  so  on  in  every  collateral 
relation.    Of  this  a  good  example  may  be  seen  in  the  third 
article  of  the  placaat  referred  to;  where  the  surviving  father  or 
mother,  if  there  are  no  brothers  or  sisters  alive,  inherit  all  the 
goods  of  their  child,  though  there  are  children  or  grandchildren 
of  the  brother  and  sister  of  the  deceased ;  here  it  is  to  be  ob- 
served, that  it  has  relation  to  children  or  grandchildren  of  the 
first  deceased  brother  and  sister,  if  there  are  no  brother  or  sister 
of  the  deceased  alive,  to  succeed  to  the  property  of  the  deceased, 
as  it  is  stated  in  the  first  clause  of  the  said  article;  viz.  that 
brothers  and  sisters,  and  their  children  and  grandchildren,  in- 
herit jointly,  which  two  clauses   of  the  said  article  must  be 
attended  to  with  that  distinction,  otherwise  they  would  appear 
contradictory  to  each  other. 
in  what  manner       §7.  When  father  and  mother,  full  and  half  brothers  and 
dewW^JT    «8ter8>  have  «>  is8Ue>  the- goods  devolve,  first,  for  the  whole, 
Aaoendants        upon  the  nearest  ascendants  in  the  right  line,  who  in  an  equal 
D^ree.  e        degree  inherit  per  capita,  to  the  exclusion  of  distant  relations, 

although  there  were  on  the  one  side  both  grandfather  and  grand- 
mother, and  on  the  other  side  grandfather  or  grandmother  only 

(i)  Plac.  ait.  5,  I        (3)  Ibid.  art.  11,12. 

(2)  Ibid.  art.  6.  | 
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surviving,  which  is  also  to  take  effect  as  to  other  acending 
relations (1);  whence  it  will  appear,  that  the  grandfather  or 
grandmother,  as  also  brothers  and  sisters  and  their  children  and 
grandchildren,  do  not  inherit,  but  are  excluded  from  such  in- 
heritance (2) ;  because  in  the  ascending  line  no  representatives 
are  admitted,  as  it  is  contrary  to  nature  that  a  higher  ascendant 
should  come  in  the  room  of  the  descendants  as  a  representative, 
or,  in  other  words,  that  the  children  should  come  in  the  room 
of  the  parents,  who  are  still  alive. 

§  8.  If  there  are  no  ascendants,  the  nearest  descendants  of  The  ne*  iarae 
brothers9  or  sisters9  grandchildren  inherit  per  capita,  to  the  ex-  sisteri'  Grand- 
elusion  of  all  other  collateral  relations,  without  making  any  children. 
distinction  whether  they  are  of  one  or  two  beds.  (3) 

§  9.  After  the  issue  of  brothers9  and  sisters9  grandchildren  How  and  when 
come  the  uncles  and  aunts  of  the  decased,  per  capita,  as  also  Ami*  inherit, 
their  children,  as  representatives,  likewise  without  distinction 
either  of  one  or  two  beds.  (4) 

If  there  are  no  uncles  and  aunts  alive,  then  come  their 
children  in  die  first  degree  (who  are  commonly  termed  sisteri 
children),  per  capita,  as  also  the  grand-uncles  and  grand-aunts, 
if.  there  are  any,  together  with  them,  per  capita,  without  dis- 
tinction. (5) 

§  10.  Afterwards  follows  the  next  of  kin,  on  this  condition,  After  them 
that  those  who  are  equally  related  inherit  all  the  goods  of  the  of  Kin;— how 
deceased,  the  nearest*  excluding  the  distant  relation,  without  "* m  w*j* 
division,  or  making  any  distinction  whence  and  through  what  Relauouhip 
means  the  goods  had  been  derived.  (6)  *Xml  C°n* 

Bat,  in  order  to  know  who  is  the  next  of  kin,  which  is  parti- 
cularly to  be  observed  in  case  of  death,  according  to  the  general 
code  of  the  country,  it  is  necessary  to  be  well  acquainted  with 
die  number  of  relations  and  their  members,  which  is  either  in 
the  right  line  ascending  and  descending,  or  in  the  collateral  line; 
J&rf,  ascending  to  the  common  pedigree,  and  then  descending 
to  those  whose  relationship  is  in  question,  calculating  every 
birth  as  a  member,  which  may  be  easily  effected  by  the  following 
rale,  uH&m  many  persons,  so  many  degrees  excepting,  one;99 
otherwise,  for  the  convenience  of  those  who  are  unacquainted 


CO  Hac*  ait.  7.  t  fin.  junct.  authent.  pott  fratres.  Cod.  de 

(a)  Contra,  Novell,  x  18.  c  a. 


(3)  Plac.  art.  8.  &  arg .  Politic,  ordonn. 
art.  28.  contra,   d.  Novell.  218.   c.  3.  in 


legitim.  hered. 

(4)  Plac.  art.  9.  Neerl.  Adv.  vol.  1 .  c.  5 1 . 

(5)  Plac.  art.  10. 

(6)  Plac.  art.  22  k  12. 
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with  the  calculation  of  die  degrees  and  member?,  reference 
mpy  be  had  to  Grotiua  (1),  and  also  to  the  former  part,  of  th$ 
work,  which  treats  particularly  on  coivwngninity.  (2) , 


The  two  diffe- 
rent Laws  of 
Succesioii  pre- 
valent in  Hol- 
land, how  to  be 
distinguished. 


CHAP.  xv. 

Of  Succession,  according  to  the  Grounds  of  the  Schependoms 

Aasdoms  Law  in  common. 

[Grot,  2. 

$  I.  The  Two  deferent  Laws  of 
Succession  prevalent  in 
Holland,  how  to  be  du- 
tinguished. 

2.  Two   different  Defects  of 
thenu 

3.  How  to  prevent  suchDefects* 

4.  The  Nature  of  Supplement, 

how  far  it  is  to  be  cal- 
culated', and  when  it  is  to 
take  place. 

5.  Whether  and  in  what  Point 

this  Supplement.,  defers, 


respect  to  the  In- 
heritance per  Stirpes- 

6.  Hem  far  He  Consangumtf 
is  calculated  in  the  Rkht 
of  Succession,  if  it  goes  te- 
yond  the  Tent}*  Degree* 
contrary  to  theOpuwmof 
Grotius.  and  others* 

7.  Among  us,  Husband  and 
Wife  cannot  inherit  from 
each  other,  in  case  of 
Death,  for  want  of  Rela- 
tives. 


npHUS  far .  we  have  treated  of  inheritance  by  succession,  as  it 
is  practised  in  these  countries  in  particular*  . 
§  1.  In  order  to  distinguish  the  grounds  of  which,  (foiw- 
much  as  the  same  is  adopted  differently  in  Holland,  as  we  have 
seen  in  the  two  preceding  chapters),  the  following  rules  may 
be  of  service  to  judge  at  all  times  without  trouble,  concerning 
the  proximity  of  the  laws  of  Holland  in  cases  of  succession* 

I.  According  to  the  common  municipal  law,  pursijqut  to  the 
order  of  council,  the  bed  being  divided,  the  goods  are  always 
to  go  to  the  side  of  the  person,  demised,  but  are  never  to  ascend 
nor  to  revert.  (3) 

II.  The  next  offspring  of  the  brothers9  and  sisters'  child's 
children,  are,  according  to  the  political  ordonnance,  to  go  before 
grandfather  and  grandmother,  both  being  yet  alive ;  who,  accord- 


(x)  See  Grotius,  Inleyd.  lib.  2.  c.  27. 
where  the  calculation  is  made  from  member 
to  member. 

(2)  See  Book  I.  ch.  viii.  pp.36-41.  supra, 


and  the  Tabic  cf  Cosiau^luwty  therat* 
annexed. 

[3\  Polit.  Onion,  ait.  47. 

[4)  Ibid,  art*  34,  %S. 


t 


Cfa*  1&]    of  the  Schependom  and  Aasdom*  Law.  00$ 

ing  to  the  pjacaat  <m  proclamation^  of  the  ye^r  1599*  (art  8») 
ace  U>  go  beforfc  utelpami  aunt* 

III.  The  representation  or  nfpIoMn^  according  to  the 
plaeaai,  takes  place  orily  in  unequal  degrees,  in  the  offspring  * 
of  the  descending  line  ad  mfiniiumy  and  in  the  collateral  line  in 
brothers'  and  sisters'  child's  children,  uncle  and  aintfs  dril- 
dwn(l),  which,  according  to  the  political  otdonnance,  like- 
wise takes,  place  in  the  same  line  ad  imflhitunu  (2) 

IV.  Further,  those  who :  sttnd  in  equal  degree,  and  are 
equally  near,  ate  to  inherit  equally;  and,  in  unequal  degrees, 
the  nearest  are  to  co  before,  to  the  delusion  of  all  others. 


$£.V»  In  each  of  these  tews  of  succession,  a  manifest  defect  JS***"*  . 
is  discernible;  for,  Defect,  of  them. 


First>  1st  thfe-  law  of  the  political  ordonnance,  die  surviving 
fcther  or  mother  in  succeeding  to  the  goods  of  their  chil- 
dwa  (d\e  greatest  part  of  which  often  comes  to  them  from 
their  own  estate,  or  from  thefr  parents,  and  next  of  kin)  are 
excluded  by  the  most  distant  relatives  of  the  children,  and 
never  inherit  any  thing  from  their  children ;  so  that,  on  failure 
of  the  same,  their  estate  would  fell  to  the  lord  of  the  land.(S) 

Becondhjj  -According  to  the  Aasdom,  or  particular  law  allowed 
by  theplaCAat  of  the  year  1699{  to  particular  towns,  the 
surviving  father  or  mother  inherits  all  the  goods  of  their  chil- 
dren, without  any  thing  going  to  the  side  of  the  deceased 
ftther  or  mother,  from  whom  the  whole  or  the  greatest  part  has 

C0D&& 

§  %i  Both  these  defects  in  the  particular  law  of  succession,  in  How  tocrerem 
the  country  of  Arkel,  of  which  Gorinchem  is  the  capital,  has  ***  D««ts. 
beeh  properly  and  rightly  remedied  in  the  following  manner ; 
viz.  when  the  father  or  mother  dies,  leaving  a  child  behind,  and 
afterwards  the  said  child  dies  during  the  life-time  of  the  surviving 
father  or  mother,  without  leaving  children,  in  such  case  the 
parents  who  are  alive  share  the  one  half,  and  the  heirs  of  the 
demised  the  other  half,  as  already  stated  in  chapter  xiiL  §  9. 
p«  895)  supra. 

Further,  with  respect  to  the  above  mentioned  common  munici- 
pal low,  as  also  to  the  particular  law  of  the  towns  in  Holland,  re- 
garding the  law  of  succession,  there  remains  very  little  to  be  re- 
marked in  addition ;  and  that  little  consists  principally  in  the! 


0)  Phc.  art.  1 1.  I       (3)  See  Grotiui,  Inleyd  lib.  a.  c.  30. 

W  Pot  Orl  in.  s8.  I 
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The  Nature  of 
Supplement; 
how  far  it  it  to 
be  calculated, 
and  when  it  it 
to  take  place. 


Whether  and  in 
what  point  this 
Supplement 
djflen  with  re- 
spect to  the  In- 
heritance per 
Slirpc*. 


supplement  or  representation  of  children  in  die  place  of  their 
parents,  and  in  collatione  bonorum,  that  is,  the  bringing  in  or 
deduction  of  what  has  been  received  before. 
-  §  4.  Supplement  op  r^wntatfiVm  is,  when  the  children  inherit 
in  the  place  of  their  parents  or  ancestors,  equally  and  jointly  with 
their  uncles  or  other  friends  who  stand  nearer  in  relationship  to 
the  deceased.  How  far  this  takes  place  has  already  been  <S*» 
tinctly  shewn ;  viz.  to  brothers*  and  sisters9  child's  children,  and 
uncle  and  aunt's  children  being  included  therein*  (1) 

But  it  was  granted  to  the  people  of  Rotterdam,  by  a  special 
charter,  in  the  year  1604,  that  within  their  country,  and  also  in 
Schieland,  the  right  of  representation  shall  take  place,  two 
degrees  further,  as  well  in  descendants  of  the  deceased  great- 
uncle  and  great-aunt,  as  in  descendants  of  uncle  and  aunt. 

I  say,  in  their  parent/  place  equally  with  their  uncles  and 
aunts,  with  respect  to  the  placaat;  because,  according  to  the 
same,  the  representation  in  equal  degree,  and  when  those  who 
are  to  succeed  to  the  inheritance  stand  equally  near  to  the  de- 
ceased, does  not  take  place ;  but  all  of  them  inherit  in  that  case 
per  capita  (2).    But,  according  to  the  law  of  succession  of  the 
political  ordonnance  (3),  by  which  the  right  of  inheriting  by 
supplement  or  per  stirpes  is  stipulated,  there  is  no  difference  made 
between  the  direct  and  indirect  lines.    Hence  it  results,  that 
the  phrase  of  representation  and  supplement  is  by  many  con- 
ceived to  be  equivalent  to  die  word  stirpes*  or  to  inherit  per 
stirpes,  when  many  persons  together  draw  a  certain  part  of  the 
inheritance  as  if  it  were  with  one  hand,  in  order  to  divide  the 
same  among  them,  which  frequently,  when  representations  occur, 
is  likewise  inherited  per  stirpes;   and,  consequently,  that  is 
thus  considered  by  many  without  distinction,  which  ought  to  be 
considered  distinctly ;  viz.  that  in  the  law  of  succession  according 
to  the  place,  the  same  are  both  distinctly  excluded,  as  is  to  be 
seoi  in  the  eleventh  article.    But  according  to  the  law  of  sac- 
cession  of  the  political  ordonnance  (4),  it  seems  the  same  is 
distinguished  in  such  manner  that  there  does  not  occur  a  supple- 
ment, yet  they  inherit  per  stirpes. 

§  5.  Therefore  it  is  not  always  certain  that,  whenever  represen- 
tation occurs,  then  they  also  inherit  per  stirpes ;  and  again,  when- 
ever they  inherit  per  stirpes,  that  then  the  representation .  would 
occur ;  because,  when  a  child's  child,  together  with  his  uncle 


(i)  Pol.  ord.  art.  *8.  Pbc.Mt.9.  12. 
(2)  Plac  art.  u. 


(3)  Art.»8. 

(4)  Ibid. 
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and  sunt,  or  more,  comes  to  inherit  the  goods  of  his  deceased 
grandfather,  in  that  ease  the  child's  child  comes  of  course  by 
representation,  but  as  it  draws  as  much  as  either  his  uncle  or 
sunt,  therefore  they  inherit  altogether  per  ctopita,  and  it  cannot 
be  properly  said  that  such  child's  child  is  to  inherit  per  stirpes. 
And  further,  when  the  deceased  has  no  other  and  nearer 
relations  than  children  of  different  brothers  or  sisters,  of  one 
brother  two,  of  the  other  three,  of  the  third  four,  and  so  on; 
in  audi  case,  all  the  said  brothers'  children  inherit  per  stirpes, 
that  is,  the  two  children  of  the  first  brother  take  one  third  part, 
die  three  children  of  the  second  brother  one  third  part,  and  the 
four  children  of  the  third  brother  one  equal  third  part,  of  all 
the  goods  of  the  deceased,  without  any  representation  or  supple- 
ment occurring  in  such  case;  they  all  come  individually  for 
themselves.  (1) 

We  have  said,  that  besides  those  who  are  not  included  in  the 
political  ordonnance,  or  in  the  placaat  of  succession,  the  next 
are  to  go  first,  to  the  exclusion  of  the  other  further  relations. 
Hiisisto  be  understood,  in  as  far  as  any  one  can  compute  the 
relationship  of  another  ad  infinitum,  although  it  be  of  the  most 
distant  branch  (2),  contrary  to  the  opinion  of  some  (3),  who 
have  misunderstood  the  Roman  law  (4) ;  where  it  is  said,  that 
any  person  may  by  the  right  of  agnation  be  admitted  to  the 
'inheritance  of  another,  although  he  is  in  the  tenth  degree,  ' 
which  is  there  considered  as  endless,  without  any  exclusion; 
because  it  very  seldom  happens  that  any  one  is  the  nearest  of  kin 
in  the  tenth  degree,  so  that  the  inheritance  shall  fall  first  to  the 
lord  of  the  land,  if  no  one  is  to  be  found  who  can  compute  a 
relationship  with  the  deceased,  how  distant  soever  he  may  be  (5); 
became,  although  it  very  seldom  happens  that  any  one's  family 
goes  to  the  tenth  degree,  or  that  any  one  has  no  nearer  relations 
than  those  who  stood  to  him  in  the  tenth  degeee,  it  is  yet  pos- 
able  to  occur  amofegst  extensive  families;  one  instance  of  this 
kind  is  given  by  Covarruvibs  (6),  who  mentions,  that  in  Spain 
there  was  a  place  containing  about  a  hundred  families,  all  de- 
fended from  one  person,  who  was  still  alive.  So  also,  here  in 
Rhmdand,  in  the  village  of  Soetermeer,  in  the  year  1574,  the 


(0  M.  Ord.  lit,  08. 
.J1)  §  3-  Inetk.  de  lepthn.   agitator. 
*■*■•  I.  a.  f  1.  Ff.  de  mis.  &  legitim. 

(i)  SetGrotius,  inlsyd.  Kb.  a.  c.  to. 
"■i  ancr  mm,  Groeneweg.  de  leg».  abro- 
pt  1 5.  Im«.  fe  Socceat.  cogaat. 

(4)  Ind.  §  5.  Iwtit.  de  tucceat.  cognac 


(5)  Per  text,  in  L  unic.  Cod.  unde  vir. 
*  uxor,  junct.  §  3.  Instit.  de  legithn.  ag- 
nac.  auoceai.  k  £  ult.  Instit* deaerwUcog- 
nat.  118.  c.3.  in  fine. 

(6)  Tom. x.  pan.*,  de  Matrinaoaio, 
c.6,  §xo.  n.  13. 
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^Trfe  cannot 
inherit  from 
each  other,  In 
case  of  Death 
for  want  of 
Heirs. 
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party  deceased  was  Dirk  Jongs  Jan  Kok,  who  left  behind  ty 
his  wife  Kommertje  Jans*  both  children  and  gnuutrhiMnat 
and  further  descendants,  ope  hundred  and  eighty-three  persona, 
who  (with  {he  exception  of  three)  were  all  alive  at  the  death  of 
Kommertje  Jans,  in  the  year  1602.  Their  tree  of  consan- 
guinity ia  to  be  found  in  different  place?,  and  uqderxipatfr  it  {be 
following  verses : 

"  Dit  geslagt  van  Dirk  Jonge  Jan  Kok  waa  groot, 
Voor  Kommertje  Jan%  syn  huisvrouwen  dood, 
By  haar  levend  lyf  honderd  en  drie-en-tagtig  peraonea, 
Waaronder  waren  even  juist  so  Veel  dqgtpcs  als  sonen; 
Daar  van  Kommertje  moeder,  groot-moeder,  en  over* 

groot-moeder  is  geweest, 
Dees  waren  op  Kommertjes  sterf-dqg  nogal  in  levendelyve, 
Behalven  drie,  die  hier  so  lang  niet  en  mogten  blyven, 
Sodat  op  den  dat  K6mmertje  van  haar  pyn  genas, 
Het  getal  van  haren  bloede  nqg  hondert  ^n  tagtig  was, 
Die  alle  haar   moeders,    groot-moeders*   en  over-groat* 

moeders  dood  verheyden, 
Tot  dat  sy  haar  in  haaragt~en-tnegentigste  jaar  ten  grate 
gelyden." 
That  is,  "The  issue  of  Dirk  Jonge  Jan  Kok  was  numerous; 
before  the  death  of  bis  wife  Kommertje  Jans,  her  issue  fflpsfa** 
of  one  hundred  and  eighty-three  persons ;  among  whom  there 
were  as  many  sons  as  daughters ;  of  whom   Kommertje  w 
mother,  grandmother,  and  great  grandmother.    And  they  were 
still  in  existence  at  the  death  of  Kommertje,  with  the  exception 
of  three  who  departed  this  life ;  so  that,  on  the  day  that  Kom- 
mertje died,  the  number  of  her  issue  was  still  one  hundred  and 
eighty,  who  were  all  living  at  the  death  of  their  mother,  grand- 
mother and  great  grandmother,  and  they  rpnducsted  her  to  the 
grave  at  the  age  of  eighty-eight  years." 

And  Juliana  Countess  of  Stolburg,  consort  of  Count  WBliiift 
of  Nassau,  mother  of  Prince  William  I.,  saw,  in  her  seventy- 
fifth  year,  one  hundred  and  twenty-three,  both  children  aad 
grandchildren.  ( 1 ) 

§  7.  According  to  the  Roman  law,  on  failure  of  relations  ty 
blood,  the  surviving  wife  inherited  (2),  during  whose  life-time 
no  devolution  took  place  (3) ;  but  such  right  of  succession  doe* 
not  prevail  in  these  countries,  it  having  been  abolished  by  the 


(i)  Hoeft, 

(*)  Touttt.Cod 


ne,p.oo7 
.  una* 


nr  et  uxor. 


i 


(3)  L.olt.  Cod.  de  leadm.  bereft. 


QUlfc}   tfthe  Schqmdom  and  Aasdam  Law. 


307 


ggytwiiHtyrfpmpffty  between  husband  and  wife,  independently 
oinkiak  the  consorts  crakL  not  inherit  at  the  death  of  either  of 
tbtt(l);  adapting  o*ly,  fart  hi  sortie  pftrte  of  Gdderland  the 
aarnw  nww  m  possession  of  the  usufruct  of  the  moveable 
pmiii  tji,  id  at  oths*  places  the  husband  or  wife  receives,  before 
the  ekiUsm  m  heirs,  whatever  belongs  to  his  or  her  body  or 


CHAP.  xvr. 

Of  Contribution  for  Goods  received. 
[Grot.  2.  28.  8.] 


\  I.  Omtrmutson  of  Goods  **> 
cewea\  by  whom  to  be 
made,  and  of  what  Pro- 
perty. 

2.  Whether  it  takes  place  in 

the  Division  of  an  Estate, 
against  the  surviving 
rawer  or  mother 9  of  g 
Dowry  received  by  them. 

3.  Bow  far  GrandchMrm  are 

liable  to  make  Contribu- 
tion of  Goods  which  they 
or  their  Parents  hope  re- 
cewed. 

4.  How  far  Children  are  Uable 

to  make  Contribution  of  all 
such  Gains  accrued  to  them 


while  under  the  Care  of 
their  Parents. 

5.  Whether  a  Gift  is  to  be  con- 

tributed in  Holland^ 

6.  In  Zealand,    France^  and 

Brabant. 

7.  Whether  a  Present   to  a 

Godchild   is  to   be  con- 
tributed   at    a    general 


8.  Bapenees     of    Education^ 

whether  and  when  they 
are  to  be  contributed. 

9.  fVhetfier  and  when  the  Pur- 

chase Money  of  a  Phee 
or  Office  is  to  be  con- 
tributed* 


what  Propeety « 


§  1.  TF  children  or  grandchildren  have  received  any  goods  or  Cootta***!*€f 
sums  of  money  on  account  of  gift,  promoting  them  in  ^-k^T^L' 
marriage,  trade,  merchandize,  or  otherwise,  aad  if  they  after-  IIffir^ff, 
wards  divide  the  goods  with  the  joint  heirs  of  their  parents  or 
ancestors,  they  must  in  such  case,  before  any  division  is  jnade, 
contribute  those  goods  received  by  them,  t>r  the  reaj  valve  of 
them,  at  such  rate  as  it  stood  at  the  time  when  they  received  the 
^(6).    It  also  takes  place  in  an  inheritance  by  last  will,  or 


and  252.;  Beigen-op-Zoom,  an.  18,  19, 
&ao. 

(3)  L.  pen.  f  x.  Cod.  de  ooDat.  L  17. 

Cod.  eod.L  i.  He  tot.' tit.  FT.  de  collat. dot. 

1. 6.  1.  xs.  1 19.   cod.  de  collat.    See 

Wunmer,  Pnct.  tit.  42.  obi.  a.  nua,|, 

1   Andr.  Gail,  lib.  3.  obs.  91,  sum*  St  $• 

%2 


(1)  Geotiua,  lalepd;  lib.  2.  c.  30.  Neos- 
tad.  Supr.  Cor.  HolL  dad*  7.  Chriatin. 
VQLvi.deci9.62. 

(2)  Vide  Coat.  Utnedtt,  rubric.  24 ; 
Antwerp,  tit.  41;  Mechlin,  tit.  SuccenioD. 
vt.13.andLi4.ic tee.;  Bnueab,  ait.  249* 
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Whether  it 
takes  place  in 
the  Division  of 


against  the  sur- 
viving Father 
or  Mother,  of 
a  Dowry  re- 
ceived by  them* 


How  far  Grand 
children  are 
liable  to  make 


Goods,  which 
they  or  their 
Parents  have 


by  succession,  unless  the  testator  baft  expressly  forbidden  it  (1); 
«>r  unless  any  person  is  nominated  an  heir,  who  by  succession 
cannot  be  an  heir,  and  consequently  the  right  of  contribution 
cannot  take  place  (2).  The  same  also  obtains  in  ascending  or 
collateral  relations  (3).  The  right  of  contribution}  on  account 
of  equality  and  amity  between  the  children,  is  also  still  in  force; 
and  as  it  nearly  agrees  with  the  Roman  law,  it  is  not  necessary 
to  enter  minutely  into  it  in  this  place.  We  shall  therefore  treat 
only  of  such  parts,  as  the  different  sentiments  of  the  doctors  on 
some  occasions  have  rendered  uncertain*  Among  these  it  is 
particularly  questioned,  whether  besides  giving  up  the  dowry, 
inheritance,  or  otherwise  that  they  have  received,  children  are 
also  bound  to  contribute  the  profits  which  they  have  made  upon 
them.  It  is  understood  that  they  are  not  bound  to  do  it,  except 
only  from  the  time  that  they  were  in  default  to  make  such  con* 
tribution  immediately  after  the  death  of  the  deceased  (4) ;  and 
it  is  daily  observed  with  regard  to  separation  and  division.  (5) 

$  2.  But  whether  contribution  of  a  dowry,  gift,  or  otherwise, 
which  the  children  have  received,  is  also  subject  to  the  division 
and  separation  between  the  surviving  father  or  mother,  and  the 
children,  is  doubtful ;  because,  by  virtue  of  the  community  of 
properly  between  man  and  wife,  the  dowry  of  the  children  is 
concerned  as  well  with  the  mother  as  with  the  lather  (6); 
whence  it  follows,  that  whatever  the  children  have  received  in 
marriage  with  respect  to  the  survivor,  who  is  the  joint  con- 
tributor for  the  half  in  the  same,  they  shall  not  be  obliged  to 
give  it  back.  It  is  expressly  declared  in  the  political  ordinance 
of  the  year  1 580,  (art  29.)  that  such  contribution  is  not  only  to 
go  to  the  benefit  of  the  children,  but  also  to  the  benefit  of  the 
surviving  father  and  mother,  which  also  agrees  with  the  statutes 
of  Zealand.  (7) 

§  S.  We  have  said  of  children  or  grandchildren,  by  which  is 
to  be  understood,  not  only  whatever  the  grandchildren  enjoy 
from  the  estate  of  their  grandfather  or  grandmother,  but  also 
that  which  their  parents  have  received,  in  so  far  as  they  were 
heirs  of  their  parents;  because  they  are  in  such  case  understood 
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(t)  Novell,  1 8.  (  illod.  quoque  auth. 
ex  testamento  cod.  de  oottat. 

(»)  Aig.  1. 1.  ft  5.  cod.  de  coUat. 

(3!)  Gloss.  &  DO.  ad  Li.Cod.de lec- 
tin, hered.  Gomes,  ad  L  tauri.  39.  num.  9. 
Boer,  decis.  30*.  num.  3. 

{4)  Papon,  lib.  21.  tit.  7.  de  collation. 
arrest.4.  Carpsov.  Defin.  Forens.  put.  a« 


constat.  30*defin.  19* &z  pert. 3. cower*  n. 
defin.  14.  Imbett.  in  Enchirid.  Jar.  GeJL 
verb,  collattonis  exceptso. 

(5)  See  Vinn.  Tract,   de 
cap.  11.  in  fin.  a  cap.  16.  num.  10. 
tin.  vol.  i.  decis.  17s*  n.  i. 

(6)  Contra.  L  ulc  cod.  de  dot. 

(7)  Cap.  %.  art.  %%. 
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to  have  filled  the  place  of  their  parents  (1),  particularly  if  they 
inherit  jointly  with  their  uncles.  (2) 

§4.  If  children  make  any  gain  by  means  of  their  labour,  HowforChil- 
while  wider  die  care  of  their  parents,  the  same  belongs  to  the  to  make  Contri- 
parente  in  fall  property  (S).    But  if  they  shall  be  obliged  to  Jj£^J^ 
faring  in  to  the  common  estate  after  their  parent's  death,  any  cruedto  them, 
gain  made  and  retained  by  themselves,  or  some  particular  thing  ^^tSSt^ 
which  they  may  have  enjoyed  from  their  parents  more  than  the  Parents, 
other  children,  it  must  be  considered  to  be  a  hard  case;  par- 
ticularly as  it  is  deemed  just  and  proper  that  the  children  who 
by  their  labour  and  gain  have  enriched  the  estate,  shall  on  its 
di?iskra,  receive  from  it  previously  some  gratuity,  or  as  much  as 
according  to  the  opinion  of  good  people  may  be  allotted  to 
them,  as  we  have   already   observed   in  Bode  II.  ch.  7.  §  7. 
p.  125,  supra. 

§  5.  It  is  strongly  disputed  whether  a  single  gift  given  by  the  Whether  a  Gift 
parents  to  their  children  is  to  be  contributed  again (4).     But  buted  to  hS." 
it  seems,  that  it  need  not  be  restored,  unless  it  has  been  given  Und- 
erroneously  by  the  father  to  the  son ;  but  not  if  he  has  granted 
the  same  as  a  jointure,  or  for  any  other  purpose.  (5) 

§  6.  But  in  Zealand,  such  gifts  must  be  contributed  again  (6) ;  in  Zealand, 
and  the  same  is  also  practised  in  France (7) ;  and  it  was  decided  Brabant"*1 
likewise  in  the.high  court  of  Brabant,  according  to  Christin.  (8) 

From  all  which  it  plainly  appears  that  the  children  cannot  be 
chaiged  with  the  expences  defrayed  for  any  repast  or  wedding ; 
because  such  expences  were  not  made  on  account  of  the  child, 
bot  on  account  of  the  guests;  and  consequently  no  money  or    , 
the  value  thereof  was  paid  to  the  children.  (9) 

$7.  It  was  also  decreed  by  the  high  court,  that  a  present  whether  a 
given  to  a  godchild  must  be  excluded  from  a  division,  because  £^2dl ^*to 
it  has  no  concern  whatever  with  the  parents,  but  was  only  given  be  contributed 


(0  $6.  beat,  de  bered.  queab.intes* 
&t  defer. 

W  L.  56.  (  uk.  Ff.  ad  leg.  firicid  1. 49. 
£»£de  iooC/ceatam.  See  Meriia.de 
jjptim.  lib. ».  tit.  a.  quest.  13.  Anton. 
"^  ad  Cod.  lib.  a.  tk.3.  defin.17.  Petr. 
Hog.  pen.  1.  quest.  24.  num.  37,  38. 
T«SMur.  decis.  137. 

(3)  $1.  instit.  per.  quas  penoo.  Arg. 
I*  5*  §  7*  de  agnoec  lib.  ut  supra  diximus. 

(4)  See  Facbin.  lib.  J.  cap.  So.  Fiber, 

**  Cod.  lib.  6.  tit.  4.  defin.  4.  Broukh. 

<**.  3*  anert.  68.      Gudefin.  de  Jure 

Mori*.  Kb.  a.  cap.  19.  Cujac.  lib.  9.  ob- 

*"•  i7<*     Christin.  vol.  1.   decis.  178. 
Bum.  11. 

(jj  Arg.  1.  pen.  §  1.  Cod.  de  ColUt. 


at  a  general 
Division. 


Bald,  in  auth.  ex  testam.  Cod.  num.  a. 
Vajq.  lib.  %,  de  Success,  resol.  §19.  num.3J. 
Socin.  junior,  lib.  x.  cons.  54.  num.  5. 
PhUipp.  Dedus,  ad  d.  1.  pen*  Jacob.  Me- 
noch  in  add.  ibid. 

(6)  Keur.  van  Zealand,  art.  aft.  Ever- 
hard,  cons.  183.  num.  10. 

(7)  Chasaan.  ad  consuetud.  Burg.  tit. 
de  Success,  rubr.  7.  $ 5.  num.41.  &aaq. 
Motin.  ad  dec.  in  auth.  ex  testam.  Cod.  de 
Collat.  8c  cons.  59.  num.  4. 


(8)  Vol.  i.  decis.  178.  num.  11. 

(9)  In  1. 1.  in  verbis  quum  etiam.  Cod. 
de  Negot.  1. 1.  §  16.  Ff*  de  Collat.  1.  $. 
§  6.  Ff.  famil.  ercisc.  1.  *i.  §  I.  Ff.  ad 
municipal.  Need.  Consult.  %.  d.  cons*  69. 
SnpK  de  coll. 
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to  the  children,   and  did  net  proceed  out  of  their  parehtf 
estate(l).    But  in  the  case  of  Klaai  Hals  and  hb  creditor, 
before  the  court  of  Holland,  at  Delft,  in  the  year  1608,  And 
according  to  the  same  case,  it  was  afterwards  decreed,  that  such 
presents  appertain  to  the  parents,  and  consequently  must  go  to 
the  creditors;  probably*  beeauae  the  Emperor  Ghsrles  V,  by 
edict  of  the  7th  Oetober  1581,  prohibited  any  one  from  msbdng 
upon  godfathers  having  any  presents  or  profits  cm  the  octaskn 
of  baptizing  their  children,  arid  at  the  same  time  further  p*&- 
hibited  godfathers  frotn  giving  any  thing,  on  pain  of  forfeiting 
such  presents,  and  double  value  of  them,  excepting  to  needy 
persons,  to  whom,  for  mercy's  sake,  presents  may  be  givdtt*  6ot 
as  the  same  ordinance  was  only  proclaimed  to  restrain  tacoty 
and  splendour,  as  appears  from  the  subsequent  pkcaat  of  tk* 
30th  January  1545  (wherein  it  was  again  allowed  that  presto* 
may  be  given,  but  only  to  the  amount  of  three  Carolus  gilders, 
and  no  more,  on  pain  of  being  condemned  to  pay  four  times  At 
value  of  them ;  and  which  order  was  also  not  enforced,  hat 
became  entirely  in  disuse);  therefore  it  mqy  be  understood,  that 
presents  to  a  godchild,  at  least  of  a  trifling  value,  appertain  to 
the  children,  and  not  to  the  parents,  and  consequently  are  not 
subject  to  any  division,  but  they  may  retain  the  same  as  s 
token  of  remembrance. 

§  8.  In  the  same  manner  it  is  questioned  wfcettnr  At  ex- 
pences  incurred  by  a  father  for  the  education  of  his  son  st 
school,  or  defrayed  otherwise,  are  to  be  contributed;  and  U 
is  likewise  understood,  that  the  same  need  not  to  be  repaid  (S)» 
unless  it  can  be  made  to  appear,  that  the  father  frwrl  exJareaJy 
desired  it.  (3) 

§  9.  But  with  respect  to  the  expences  i&curred  by  a  father  ia 
procuring  or  purchasing  a  situation  for  hia  son,  a  distinction 
*  Pb"?rffi*  must  ^  mac'e :  ^ll  "  a  respectable  situation,  but  still  incumbered 
toted.  *i*h  certain  difficulties  and  burthens  which  must  be  bone  by 

the  son  while  executing  his  office,  and  from  which  no  profit 
would  arise  to  his  heirs  after  his  death,  in  such  case  whaterer 
has  been  expended  for  the  purpose  of  obtaining  such  a  situation, 
need  not  to  be  restored  or  contributed.  (4) 


Expellees  of 
Education, 
whether  and 
when  they  are 
to  be  contri- 
buted* 


Whether  and 
when  the  Pur- 
chase Money  of 
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!i}  Arg.  1. 17.  Cod-  de  coUat.  booor. 
a)  L.  50.  Ff.  famU.  erciscund.  1. 1. 
§  1 6.  Ff.  de  collat. 

(3)  Arg- 1.  vlt.  Cod.  de  dotis  promise. 
Carptov.  def.  Forens.  part.  3.  const.  1 1. 
def.  17. 19.  oo.  Gomes,  ad  1.  taur.  29. 
n.  16, 17.  Imbcrt.  Enchirid,  Juris.  Gall. 


verb,  impeosae  in  atudfe.  Christsa.  ad  lercs 
Mechlin,  tit.  16.  sat.  4-  n.  5.  Vhn.  •« 
CoUat.  c.  13. 

(4)  d.  1. 1.  §  16.  Ff.  de  cell*,  ft  K 
Gloss,  ft  Barthol.  Cujac.  3.  obeeir.  30. 
Facit.  l.ao.  §  6.  FT.  frmil.  eraacund.  L  39* 
$  eod.  1. 21.  §  1.  Ff.  ad.  munkip. 
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We  do  not  also  include  upon  good  grounds  the  expences 
incurred  by  a  lather  in  promoting  his  son  adgradum  Doctorates 
or  Liccntiat&x.  But  if  any  situation  or  employment  has  been 
obtained,  which  produces  a  certain  profit,  or  an  annual  income, 
it  would  then  undoubtedly  be  observed,  that  whatever  was 
diminished  from  the  estate  in  procuring  the  same,  ought  to  be 
contributed  by  the  son  before  any  division  takes  place  (1);  par- 
ticularly if  it  was  such  a  situation  (as  there  are  many  in  our 
country)  which  can  be  sold,  and  may  be  transferred  to  another 
after  the  death  of  the  possessor,  on  paying  a  certain  sum  by  the 
successor  to  the  widow  or  heirs  of  the  deceased,  as  an  acknow- 
ledgement. (2) 
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(i)  L.  pan.  la  ft.  do  eouat  I   Cod.  deinofictami.  L7.  Jtu.diprox. 

(1)  L.uk.  Cod.  de  ptoor.  L30.  |a.   I   Sicr.  Sain. 
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CHAP.  I. 
Qf  Obligation  in  general,  and  its  several  Divisions, 

[Grot.  3. 1.] 


|  1.  Of  an  Engagement  produc- 
ing a  Liability  to  Action. 

2.  Whence  it  arises,  and  of  how 

many  Sorts. 

3.  A  Promise  defined,  and  how 

it  exists. 

4.  Wherein  a  Promise  consists. 

5.-A  Promise  without  a  Cause 
is  inconsistent. 


actions,  how  to  be  under- 
stood. 

7.  Obligation    arising     from 

Agreement,  of  how  many 
Sorts. 

8.  A  tacit  Obligation  through 

Construction  of  the  Law, 
how  effected. 

9.  An  Obligation  from  unequal 


G.  4r#**onabkiCauseinTrans-  k  Causes,  how  effected. 


§  1.  JJAVING  treated  of  persons  and  their  severahttstinctions,  of  an 

and  also  of  things  and  their  several  sorts  or  divisions,  ^SK?*1* 
as  well  as  of  the  law  respecting  property,  we  now  come  to  treat  Action. 
of  the  right  which  any  one  has  against  any  person  to  enjoy  from 
him  any  benefit  or  deed(l);  which  is  commonly  denominated 
sil  action,  or  obligation. 

An  engagement  producing  a  liability  to  action  arises  from 
promise  or  unequal  causes.  An  obligation  through  promise  is 
eflfected.either  by  express  agreement,  or  tacitly  through  construc- 
tion of  the  law,  similar  to  agreement. 

(z)  L.  3.  Ff.  de  obtigat.  Si  action,  pr.  Instil  cod. 
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and  of  how  many 
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A  Promise 
defined,  and 
how  it  exists* 


Wherein  a  Pro- 


A  Promise 
without  a  Cause 


A  reasonable 
Cawe,  in  Trans- 
actions, how  to 
be  vnilffitffodt 


Ob^atfons 

arising  front 
Agreements^  ox 
how  many  Sorts* 

A  tack  Obiiga- 
tion  through 


of  Law,  how 
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§  3.  An  express  obligation  is  contracted  through  an  agree- 
ment,  by  which,  from  civil  intercourse,  one  person  promises  to 
another  any  thing  similar  to  trhat  lias  been  given  or  done  to 
him,  with  the  design  that  the  other  should  accept  of  it  and 
thereby  obtain  a  right  against  him. 

§  3.  A  promise  is  what  one  offers  to  do  for,  or  to  give  to 
another,  without  its  being  exacted  from  him,  and  without  being 
under  any  obligation ;  which,  if  made  in  eatntst  and  accepted, 
binds  the  promiser  to  fulfil  it  according  to  the  common  proverb; 
"  a  promise  makes  a  debt"  (1) 

I  fi&yt  if  **  I*  *n  catted  arid  is  accepted  ;  because  a  promise 
made  in  jest,  and  which  was  neither  preceded  by  any  applicar 
tion  nor  followed  by  acceptance,  gives  to  another  no  right  of 
obligation.  (2) 

§  4.  But  a  promise  is  what  any  one,  from  a  reasonable  cause, 
that  is,  as  we  said  above,  similar  to  what  was  given  to  or  done 
for  him,  makes  to  another  On  his  application,  and  acknowledges 
to  owe  him  iiv  return.  (3) 

§  5.  For,  otherwise,  a  mere  promise  without  a  certain  cause, 
gives  no  one  any  right  to  acquire  thence  an  action  against  the 
ptoffifeer*  (4} 

§6.  I  say,  a  reasonable  cause;  whfcfr  is  to  be  understood  of 
a  cause  which  in  its  sort  is  good  and  permitted;  gfedt  4s  a  loan, 
purchase,  hire,  and  the  like.  And  it  need  not  always  be  nar- 
rowly proportioned,  because  the  least  circumstance  makes  a 
thing  of  greater  or  smaller,  and  of  less  or  more  importance  (5), 
and  renders  the  same  dependent  upon*  the  efficacy  of  the  tmns- 
action*  the  interoorarse  of  people,  gain,  and  profit;  so  that  from 
the  nature  of  the  transaction  the  ok  iatiabfatft  be  arisfecf  by 
the  other  with  respect  to  the  right  value  of  the  goods,  if  such 
misleading  be  not  too  great.  (6) 

§  7.  Obligations  arising  from  agreement  are  of  three*  Sorts  ; 
and  consist  of  a  transaction  which  occurs  through  an  act,  through 
a  writing,  or  through  an  arbitrary  agreenfent. 

§  8.  A  tacit  obligation  is  effected  through  construction  of  law ; 
whereby  any  one,  through  an  act,  binds  himself  to  another  in 
the  same  way  as  if  he  had  piade  an  agreement  with  him.  (7) 


(!)  L  t .  1 7.  4  7.  rr.de  Fatt,  I*  pe». 
Cod*eod. 

(l)  t  7.  §  4.  tit.  de  pace.  1. 10.  Ff.  de 
aediht.  edict.  L  5.  Cod*  de  conirah.  *  conV- 
mit*  stipulat. 

(3)  !•  5«  §»•  Ff.  de  verb,  obligate pr.  fc 
§  1.  Instit.  de  verb.  oUSgat. 

(4)  I-  SJ.  §  «lt.  FT.  de  probat.  1 13. 


Cod.  flHft  mftn.  pednV. 4  tk.  Cod.  cVccMd* 


(5)  1.54.  $  a.  vers.  Respond),  ft. 

SWQm« 

(6)  L  16.  §  4.  Ff.  de  Miaorib.  1. 
Ff.  local  L  8.  Cod.  de  rescind,  vendit. 

(7)  Pr.  Imt.  de  obiig.  quas  ex 
contract 
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§&  An  obligation  from  unequal  eauies  is  effected,  on  aecrtunt  ^LobUsatio0' 
of  benefit  derived*  or  on  a<fcxn*m  df  anothertdott  cau^  through  ctuie^hov 
ofienee,  or  something  slmikr  to  Offence;  for,  oft  account  of  benefit  •ffiectcd- 
derhred,  line  fe  obliged  to  indemnify  what  one  would  not  owe 
through  trautfotion }  and  on  account  of  loss  caused  to  another 
wflfidljr,  one  it  obliged  to  make  an  indemnification*  although 
one  had  not  derived  benefit  therefrom.  (1) 

These  different  sorts  of  obligation  in  particular  will  be  sepft* 
lately  treated  under  thai*  proper  heads* 
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CHA*.  It. 

Bywhomj  and  through  wham*  Obligation  is  effected;  m$td  of 

what  Matter* 


[Grotd* 

I  1.  Nature  of  an  Obligation 
through  A£recwent%  and 
how  many  sorts  thenar*. 

•   ww  nw  WMJty  no  WnCmSOSOeS  Oy 

Agreement*  and  who  not. 

3.  Minor*,  whether  and  hem 

far. 

4.  No  third  Person  to  be  hound 

by  Agreement. 

5.  The  Clause,  or  the  Holder 

hereof,  in  obligatory  Let' 
ters,  how  to  be  under- 
stood, and  how  for  it  has 
sffiet. 

6.  la  what  ease  o  third  Per* 

em  em  he  bound  by 
Agreement* 

7.  Bight  of  Obligation  how  to 

be  obtained  by  any  others  I 


«•) 


Aon  our  Children  or  Set- 
tantt. 
&  Whether  and  hew  fir  Pa- 
rents are  bound  Jot  their 

9*  Hew  fur  an  Owner  *  bound 
for  the  Master  of  his  Skip* 
or  a  Merchant  for  his 
Factor  or  Manager* 

10.  Masters  of  Ships  and  Inn- 

keepers, how  fat  bound  fit 

**      '       ft;     1       I, in 

tftetr  servants* 

11.  How  fata  Father  it  bound 

fir  the  Lean  ef  Money  to 
hienttnar  Son* 

12.  What  Sort  of  Matter*  may 

be  transacted  by  Agree- 
tnent*  and  what  not* 


§  1.   AN  obligation  through  agreement  is  a  mutual  transaction  Nature  of; 
of  two  penons,  by  which  they  effectually  bind  red-  SS^ 
procally  for  the  benefit  of  one  or  both.  (2)  mem,  and  how 

many  Socti 

— ^ — — — — — .     1  »—^— —^—.   thcro  rot 


M. 


ft)  L.74,  Ff,de  reg.  Jut.  1, ijj,  F£ 


(a)  Pr.  Inst,  de  obligat.  1. 1.  §1.  Ff. 
de  pact.  1. 19.  Ff.  de  rtrb.  ugtuf. 


S16 


By  tohom,  and  through  whom,     [Book  IV. 


I8vy9jbrtke6en$tqfoneorboik;  because  one  kind  of  obli- 
gations with  respect  to  the  persons  who  are  bound  thereby,  is 
single*  and  binds  only  on  one  side;  such  is  a  single  promise,  in 
which  one  party  is  creditor  and  the  other  debtor :  and  the  other 
kind  of  obligation  is  double,  in  which  each  party  binds  on  his 
side  (1),  and  consequently  must  do  Or  give  something  mutually, 
such  as  in  purchases  and  sales,  hiring  and  letting,  which  con- 
stitutes both  creditors  and  debtors. 

An  obligation  is  effected  by  and  for  one's  sel£  or  by  and  for 
another. 
wbomiy  Mod       $  2.  An  obligation  against  one's  self  may  be  effected  by  every 
AgrwmentXd  one  who  is  not  prevented  by  incapacity  or  other  prohibition. 

WftODOt.  -  _  -- 


Minora,  whether 
and  hour  fir. 


All  obligations  must  be  effected  by  a  free  and  foil  exercise  of  the 
will;  so  that  it  cannot  be  effected  where  the  exercise  of  the  under- 
standing is  prevented,  as  by  mad  and  raging  persons,  and  young 
children*  who  are  not  bound  either  by  promise  or  by  acceptance(2), 
and  those  who  were  born  deaf  and  dumb  (8).  Further,  like- 
wise no  one  is  bound  by  any  thing  which  he  does  completely 
by  mistake,  or  being  misled  (4) ;  in  so  far  that  neither  mad 
and  raging  persons,  nor  young  children,  whose  understanding 
is  weak,  are  considered  bound  through  crime.  (5) 

§  3.  The  persons  who  are  prohibited  from  binding  themselves 
are  those  who  are  under  curators,  to  whom,  on  account  of  their 
disposition  for  squandering  and  their  dissolute  life,  the  adminis- 
tration of  their  property  is  prohibited  (6),  and  others  beyond 
glrildiah  minority,  who,  without  the  knowledge  and  consent  of 
their  guardians,  may  not  bind  themselves  (7) ;  with  this  dif- 
ference, however,  that  they  by  acceptance  on  the  side  of  another 
may  well  acquire  something,  but  they  cannot  bind  themselves 
on  behalf  of  another  further  than  for  so  much  as  they  are  thereby 
really  benefited  (8),  excepting  through  crime;  for  example,  if 
any  one  being  a  minor  defrauds  his  master's  till  "or  chest,  it  must 
be  made  good  out  of  his  property  (9),  whereby  they  are  bound 
as  well  as  others  ;  although  the  punishment  is  sometimes  miti- 
gated on  account  of  their  youth.  (10) 


t 


'i)  L.  zo.  1. 108.  Ff.  de  rah.  mpuL 
[a)  L.  a.  fa^Ff.  dejurecodicill.  L40. 

Ff.  de  reg.  Jur.  1. 5.  Ff.  eod.1. 1.  $  ta. 

FfH  de  ohtigat.  &  act.  $  10.  Imtk.  de  in- 

utilib««tipulat« 

(3)  §  7«  &  »*•  Insrit.  de  inutilib.  nip. 

(4)  1. 116.  §fin.  Ff.  da  reg.  Jur.  tit. 
Ff.  fc  God.  de  dob  malo. 

(5)  d.  §  10.  limit,    de  inutilib.  iti- 
pul.  11.  Ff.  ad  leg.  corn,  de  Skir. 


(6)  L  i.  ia   pr.  Ff.  de  cant,  rariae. 
L  10.  in  pr.  l'£  eod. 

(7)  Pr.  Instit.  de  author,  tutor.  1.  9.  PaV 

1. 1. , 


eod.  1. 3.  cod.  de  in  integr.  leant. 

(8)  L5.  L9.  Ft  de  auth.  tutor.  %  a, 
Imtk.  quib.  alien,  licet.  See  abo  Book  I. 
cb.  xwi.  pp.  88.  et  aeo.  tupra. 

(9)  See  Neerl.  Advya.  1.  c  39. 

(10)  §  pen.  Instit  de  oUigat.  quae  mx 
debet.  I.17. $  1.  Ff. denunorib. List.  Ff. 
de  reg.  jur. 
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§4.IntI^descriptioaofanobUgationiti8said,^trAicAon^^r-  ^^.Iaw?* 
»w  Wndi/ww^rr^  because,  by  an  obligation  through  a^  Agreement, 

person  can  bind  only  himself  and  his  heirs,  and  in  nowise  a  third 
person;  in  respect  to  whom  such  agreement  would  be  inef- 
fectual. (1) 

§5.  Nor  does  this  make  any  alteration  in  what  is  mostly  The  dune,  or 
contained  in  our  obligatory  letters,  especially  among  merchants,  ktrerf9  inoWi- 


viz."  which  amount  I  promise  to  pay  to  N.  or  the  holder  hereof?  gj^^*"* 
by  which  we  understand  that  the  holder  of  the  letter  may  be  tmdentood,  an* 
paid,  not  a»an  attorney  or  agent,  but  in  his  own  right  (2).  For,  %£kh» 
m  such  case,  the  holder  or  bearer  is  reckoned  as  the  principal, 
and  the  attorney  of  his  affairs,  et  tanquam  procurator  in  rem 
mam;' who,  on  proving  and  declaring  that  he  obtained  it  legally, 
can  claim  payment  from  the  debtor  without  the  opposition  of 
any  one,  and  can  do  with  the  said  debt  as  he  would  do  with  his 
own  (S).   '  But  it  is  to  be  remarked,  that  the  doctors  do  not  all 
agree  in  this  point,  viz.  whether  or  not  the  holder  is  obliged 
to  prove  his  true  and  lawful  acquisition  thereof;   thus  it  is 
asserted  by  some,  that  his  possession  must  be  considered  lawful 
so  long  as  the  illegality  thereof  is  not  pointed  out;  but  on  this 
subject  the  opinion  of  the.  majority  is,  that  any  person  who 
claims  any  thing  upon  an  obligatory  letter  which  is  not  in  his 
name,  may  not  be  heard,  because  the  letter  can  be  beneficial  to 
no  one   but  him   whose  name  is  expressed  and  mentioned 
therein  (4);  on  which  Baldus  says,  that  he  who  is  named  therein 
can  have  no  benefit  therefrom,  unless  he  acquired  a  proper 
right  to  it  (5).    Christinaeus  expressly  says  (6),  that  it  would  be 
unjust  that  a  holder  of  the  letter  should  be  entitled  to  claim  a 
right  under  it,  unless  it  appears  that  the  letter  had  come  into  his  ' 
hands  with  the  consent  of  the  person  concerned,  whose  name  it 
contains;  because  such  obligatory  letter  may  be  easily  stolen  or 
lost,  and  possession  may  be  acquired  of  it,  without  the  know- 
ledge and  against  the  will  of  the  proprietor;  and  therefore 
Neoatad  (7)  says,  that  upon  the  same  grounds  it  was  decreed  by 
the  Court  of  Holland,  that  the  holder  of  a  letter,  having  no 


(i)  L.  17.  %  *  i-  Ff.  de  pact.  L  38. 
S*7»  L  126.  §  Chryaogonus.  Ff.  de  verb. 
«*%■*.  J  4.  §  19.  Imtit.  dc  imiti&b.  tti- 
poUtt. 

(i)  VkfoTJamhodder,  Prax.Gv.  c.  97. 
ft  Cm  133.  Pecc.  de  Jure  Siatend.  c.  3.  n.  7. 
Sana**  de  Act.  Ceanooe.  c  %•  u.17.  Ride* 
lam,  Cur.  TnjecL  decia.  $b. 

fa)  Arg.  L 1.  Cod.  de  obligate  et  act. 
Vide  Neoatad,  decb.  Cur*  Holland,  to. 


Nicol.  Everhard,  com.  a.  19.   Grotiue,  y 

5-  7« 

(4)  L.  ai.  Cod.  de  probat.  ft  ibi  DD. 

(5)  See  Alexander  in  1.  poeaderi  n.  1 1  • 
ft  seq.  de  acquir.  poai.  Straccha  in  tract,  de 
adjecto.  part.  4.  quaeat.  8.  &  Oom.  NicoL 
Ererhard.  in'conaiL  119.  Late  tractant,  ft 
pott  eum,  Christiuauf,  vol.  i.  .decia.  a86» 
ft  ad  leges  Mechlin,  tit.  1.  art.  48. 

(6)  Deeis.  a86,  n.  7. 

(7)  Decia.  10. 
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transfer  thereof,  can  have  op  right,  nor  claim  angr  thug;  and 
90  it  was  determined  bj  tbe  High  Court  of  Hcftand  in  April 
1$5S,  in  the  case  of  Johan  van  hemmen*  alderman  *f  tb*  oty 
ofLeyden,  as  curator  of  tha  estate  of  Jo^an  W^ogaard  9awwf 
against  Catharina  van  Toornvliet,  widow  of  Dirk  Ztgetm  m 
Kampeiu  In  this  cgwt  *  certain  ohligfttion  of  th#  said  Ian 
Wyngswd,  due  by  government*  was  pawned  by  upoth^rparMPj 
without  bis  knowledge  tp  the  said  Dirk  Zegersz  va*  K^apo, 
and  mpney  wap  bom>wad  thereupon*  (of  which  wp  abaU  twnl 
mane  &lly  at  its  proper  plape);  but  the  said  QhIigatM»p  de- 
tained a  better  exception,  namely  the  w»td%  «*r  At  uwiui* 
Ao&fer  hereqf"  in  consequence  of  which  such  donbt  «*y  be 
prevented  with  more  certainly* 

As  an  agreement  cannot  he  made  for  the  benefit  of  a  thijv} 
person*  so  one  can  neither  bind  a  third  person  through  a  tfantv 
action  (1) ;  but  Vinnins  (2)  and  Groenewegep  (S)  oreof  <h#  qop* 
trary  opinion,  and  maintain  that  it  agptes  hes*  with  ow  CNrtema ; 
so  that*  if  I  had  asxeed  with'another  dial  a  third  namnn  nawrald 
give  hip,  or  do  soroething  for  him,  it  will  not  in  the  feast  hind 
tha£  third  persoA;  but  it  is  understood  that  I  would  be  obliged 
however  to  cause  it  to  be  effected*  <y,  a?n  &ih*re  therapy  ft* 
make  satisfaction  for  so  much  as  tbe  other  ip  sonsaqirnae  thereof 
would  be  in  wast,  ncporriipg  to  the  dedftttfan  ff  gned  men*  if 
or  because  k  was  not  effected.  (4) 

$6*  What  ha*  been  said  ip  §  4*  thtf  a o  ^bUgadona  in  fimsr 
or  prejudice  of  a  third  perm  can  ba  effected  hy  #gaeem<nl#  baa 
thesa  exceotions.  viz.  unless  ha  is  conaeraed  in  the  matters  or 
unless  he  who  transacts  it  wa#  m  Pur  jww*  -ar  unless  ha  was 
§7,      authorized  ty  us  (5) ;  such  as  ara  <w  ehadinsu,  who  are  raotw 

^ighth^r°blbSr  2°™***  °*  °nx  serv*^*fi»  w^art  undsr  our  dmotum  and  awAn* 
^dndb^uy  rity*  by  whose  acts  wa  a?e efti&tmlly  k*u»&  and  aaa  ohtiyd  to 
J^jjjg^  answer  for  them;  as,  «n  the  other  hand,  ttaaagk  them,  m 
or  Servants,       obtain  all  actions a^d  rights  tfft,  excepting  in  obiigadons ihrjw^gh 

crime;  for  no  one  naed  sptffer  for  the  came  of  emptier,  but 
every  one  must  make  .amends  for  hi*  .own  ofispn*   . 

$  8.  Therefore,  in  law,  parents  are  not  bound  for  crimes  of 
their  children,  whether  minors  or  of  age,  nor  children  for  those 


In  what  case  a 
Third  Penoo 
can  be  bound 
by  Agreement, 


Whether  and 
how  far  Parents 
are  liable  for 


(x)  $  4.  &  $  30.  in  fin.  Instit.  de  inuti- 
ift>.  stipulat. 

fa)  Ad  $  4.  instit.  de  inutiL  obs.  n.  3. 


I 


3)  Ad  $  18.  eod. 


, .,  DD.  ad  1.  38.  Ff.  de  verb,  obligat. 
Vide  Vhuiiiii  ad  J  3.  inst.  de  mutilib. 
ttipuL  n.i.  Marant.  disput*  7.  Bronkbartt. 
cent.  4*  atsert.  40.  Mantic.  de  ambig. 


Convent,  lib.  14.  tk.  34.  n.  11.  Faber 
Cod.  lib.  8.  tk.  76.  def.  to.  a.  4*  & 
Tuasch.  practieabil.  Cone],  vol.  iii.  cond.16. 

(5)  Arg.  %  18.  Instit.  de  inutOib.  aop> 
1. 17.  $  fin.  1. 18.  Ff.  de  pact.  tot.  tk.  Ft. 
et  Cod.  mandati. 

(6)  Tot.  tk.  Instit.  quod,  cumeoojasm 
alien,  potestat.  Vide  Coren.  obetrv.  »J. 


Cfc.2.3  Qhtigatkm  is  <0fefe&  mrf  qfmfmt  Matters. 
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qfthw parental);, but  if  children  commit  efibiees  end  «•  ** <*&*«'» 
aflutemned  to  pay  bewy  fines*  vho  haw  no  property  to  satisfy 
the  same,  and  if  the  parents  do  not  voluntarily  pay  such  fines, 
in  that  case  ttie  peomwaiy  fine*  vSl  be  enmmuted  into  corporal 
psniabment;  and  they  will  either  lie  sotyeot  to  be  whipped,  or 
/vwfinpiH  luvui  water  and  bread*  or  to  sueh  other  fMuuuilmfint  as. 
Igr  inflicting  corporal  pain,  can  bridle  them  (9);  and  other  people 
W  jot  farther  bomid  for  their  servants  on  such  o<3OT0N  beyond  ' 
%  «mo*nt  of  ifc^  witges,  (8) 

The  charters  gjrapted  by  the  Empress  Margaret  to  the  people 
of  ^enmerhwd  awl  Sehkiend  in  the  jeer  1846,  aeyf  that  a 
ariaiar  child  mqy  forfeit  no  mere  than  hia  body*  and  ten  pounds 
of  hi*  parents' pw^erty.  And  Bhewise  the  charters  in  Amstriand, 
Gajlaod,  and  those  of  Scboonhoven,  import  that  no  children 
hoarding  with  their  father  and  mother*  nay  forfeit  asore  from 
their  parents'  property  than  ten  Duteb  pounds;  and  likewise  in 
die  southern  part  of  Holland,  that  the  child  of  a  men  born  in 
his  lather's  country,  who  is  of  age  and  not  provided  far  on*  of 
his  house,  may  forfeit  from  the  property  of  his  father  and  mother 
ten  pounds,  and  no  more*     Whence  a  contradiction  arises, 
namely,  bow  at  the  said  places  it  was  granted  by  way  of  fey  our, 
gift,  or  privilege,  where,  however,  according  to  the  common 
lew,  as  before,  the  children  may  forfeit  nothing  whatsoever  from 
the  property  of  their  parents.    Others  are  of  opinion,  thai;  the 
Counts  bad  intended  thereby  to  remove  the  doubt  whether  the 
legitimate  portion  of  children  can  be  forfeited  on  account  of 
their  offences;  but  since,  in  such  cases,  the  crime  would  in* 
number  the  parents  who  committed  no  crone,  and  the  legitimate 
portion  does  not  devolve  and  become  due  until  after  the  death  of 
the  parents  (4),  it  is  more  probable  thai  the  Counts  intended 
orphans,  being  minors^  who  are  in  the  possession  of  their 
paternal  property,  and  whose  punishment*  on  account  of  their 
youth,  is  often  remitted,  or  otherwise  mitigated  (5);  undoubtedly 
the  said  charters  can  have  no  effect  with  regard  to  the  parents, 
excepting  when  by  any  order  or  statute  any  peculiar  fines  are 
imposed  upon  the  parents,  if  they  do  not  keep  their  children  so 


(i)  Bzek.  xviii.  4.  ao.  L  crimen.  a6. 
Ff.de  poena.  Co*.  Amtwerp.tit.36.11.17.; 
Mechlin,  tit.  9.  art.  14. 

(*)  Per  text,  in  L5.Ff.C0d.de  in  jut 
vocflndo.  1. 1.  $  fin.  Ff.  de  penis,  i.  7.  $  3. 
F£  de  Jwitdfet.  I.  6.  in  fin.  de  sepulc. 
viola*,  juxxa  vulgare  ac  tritum  iUud.  ftti 
nam  haiei  in  *rst  luat  in  j*#e« 


(3)  L.  35.  FT.  de  noxal.  act.  1. 3.  §  1. 
Ff.  de  pecuuo. 

(4)  Vide  Schneid.  ad  tit.  de  obi.  que 
quasi  ex  delict.  %  Si  filius  familm.  n.  2.  & 
Peres  ad  Cod.  de  proacript.  n.  12. 

(j)  L.  a.  Cod.  si  advers.  delictum, 
junct.  1. 37.  Ff.  minoribus.  k  1. 10.  Ff.  de 
penis. 
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as  to  prevent  them  from  transgressing  the  statutes ;  and  if  such 
fine  exceeded  ten  pounds  of  Holland,  (which  seldom  occurs), 
and  it  being  to,  it  will  suffice  for  the  parents  at  the  aforesaid 
places  to  pay  ten  pounds,  which  amounts  to  ten  gilders,  each  of 
twenty  stivers,  by  virtue  of  their  charters.  The  statute  which 
binds  the  parents  for  the  fines  incurred  by  their  children,  is  con- 
tained in  the  customs  of  Antwerp  (1);  and  in  the  charters  of 
Amsterdam  the  statute  is,  that  the  parents  shall  be  obliged  to 
pay  for  their  children  a  fine  of  twelve  stivers,  if  during  the  hour 
of  exchange  they  play  there  or  commit  any  riot  (9) 
How  for  in  §9.  A  creditor  who  had  transactions  with  any  one  to  whom  a 

foTtfe  ivu^1  S*"P  was truste<*  by  an  owner,  or  who  was  placed  by  his  master 
of  to  ship,  or  a  as  &ctor  or  manager  of  any  merchandize  concerning  die  ship, 
his  Factor  oT  <**  8a{^1  merchandizes  alone ;  such  creditor  antiently  had  the 
Manger*  option,  whether  he  would  call  upon  the  owner  of  the  ship,  or 

his  substitute,  the  merchant,  or  his  manager,  for  payment  (5), 
and  prosecute  them  at  law ;  and  if  there  were  several  owners 
or  merchants,  in  that  case  each  of  them  was  bound  for  the 
whole.  (4) 

But  this  usage  has  not  been  adopted  among  us,  it  being  pre- 
judicial to  trade;  and  one  is  obliged  always  to  call  upon  the 
owners  or  the  merchants  themselves,  and  sue  them  at  law.  (5) ; 
neither  is  it  in  use  in  Holland,  (where  trade  is  at  present,  and 
has  for  a  long  time  since  been  prosperous) ;  viz.  that  where 
there  are  many  owners  and  partners,  each  shall  be  bound  for 
the  whole ;  but,  on  the  contrary,  it  was  introduced,  that  many 
joint  owners  of  a  ship  together  may  not  be  called  upon  for  pay- 
ment further  than  for  the  value  of  the  ship,  and  the  amount  of 
the  property  which  she  contains ;  and  each- is  bound  separately, 
and  no  further  than  for  his  respective  share  in  the  trade  (6) ; 
and  it  is  sufficient  if  they  deliver  and  bring  up  what  they  have 
in  common,  in  satisfaction  of  the  decree  for  the  whole:  and 
so  it  was  decreed  by  the  high  court  in  Holland.  (7) 


(i)  Tit.  36.  11.17. 

(1)  Vide  Ordon.  van.  de  Beunae  (Or* 
donnance  of  the  Exchange)  art.  3.  and  also 
Recueil  van  Rosenboom,  page  195. 

(3)  L.  1.  §  17.  Ff.  de  exercit.  an.  L  6. 
$  ult.  Ff.  Naut*  caupon.  Sub.  I.5.  1 11. 
Ff.  de  Institute*. 

(4)  L.  1.  $  fin.  1.2.  I.3.  §  4.  FT.  de 
aerator.  Li).  §  uk.  &  L  §eq.  de  inatitu- 
tor.act. 

(5)  Vide  Coital,  ad  L  ult.  Ff/deimtitor. 
act.  ft  ad  d.  1. 1.  §  17.  Ff.  de  exerator9 


Chrietin.  vol  lit.  deds.  3  J.  a.  9.     CoVen. 
obeerr,  *8.  n.47.  ftaeq. 

(6)  Vide  Grotios  de  Jure  Belli,  fib.  *. 
c.  11.  n.  13.  Grotius,  Inleyd.  lib.  3.  c  1. 
n.39. 

(7)  Vide  Corn,  obtnrr.  40.  vers,  dm 
gedaagdem.  Christin.  vol.  L  decis.  165. 
■•  ii.  ft  decb.  108.  n.  9.  Gail*  fib.  *. 
obe.  a*,  n.  9.  Hector  Ftlic.  cW  Sodetar. 
c.  3a  n.  32.  .  Com.  fc  Adv.  part.  ft. 
com.  ft35.  ft  part.  3,  cons.  311-  Vim) 
infra,  ch.  39*  §  7* 


* 


Ch.  2.]    Obligation  is. effected,  and  of  what  Matters.  821 

§  10.  All  masters  of  ships  and  innkeepers,  who  receive  a  com-  Masters  of 
pensation  for  the  use  of  their  ships  or  lodgings,  are  bound  to  keepers,  hcnr°~ 
take  care,  and  are  responsible  for  whatever  is  brought  in  their  *«*»»*  *» 
ship  or  house;  and  they  are  (1)  not  only  bound  for  their  own 
acts,  but  also  for  those  of  their  servants,  and  likewise  -for  their 
passengers,  and  for  all  those  who  are  in  their  ship  (2) ;  so  far 
that  the  master  of  the  ship  or  innkeeper  must  be  responsible, 
especially  for  the  goods  which  are  received  into  their  ship  or 
inn,  unless  they  were  damaged  or  lost  without  their  neglect  ,(5). 
Bat  with  respect  to  the  masters  of  our  daily  vessels,  who  carry 
wares  to  the  market,  on  whose  account  great  disputes  arose,  and 
who  often  denied  that  the  goods  on  account   of  which  such 
disputes  arose,  were  delivered,  or  fully  trusted  to  them;  and 
which,  on  the  other  hand,  were  asserted  by  the  good  people  bond, 
fide  to  have  been  received  on  board  the  said  vessels,  or  to  have 
been  delivered  to  their  servants ;  which  goods,  however,  were 
again  proved  not  to  have  been  received,  or  at  least  not  well 
delivered,  and  which  often  caused  great  uncertainty  to  the  judge; 
various  excellent  provisions  were  made  concerning  them  at  many 
places,  to  the  following  effect;  viz.  that  an  exact  entry  should  be 
made  of  all  packing  goods,  by  a  person  appointed  for  that  pur- 
pose, as  well  as  of  the  date,  the  name  of  the  master  of  the  vessel, 
and  of  the  persons  to  whom  they  were  directed ;  to  which  entry 
full  credit  is  to  be  given  when  ever  any  disputes  ariss  about  property. 
And  further,  the  masters  of  ships  and  large  vessels,  as  well  as 
their  servants,  on  behalf  of  the  said  masters  (who  are  respon- 
sible for  them),  must  every  year  give  good  security  to  a  certain 
amount,  for  Whatever  may  concern  their  service. 

§11.  But  although  a  person  is  understood  to  bind  himself  How  far  a 
effectually  through  those  whom  he  has  in  his  power,  yef  no  per-  fo"  thei^of 
son  may  lend  money  to  a  son  who  is  under  the  power  of  his  Money  to  hb 
father,  in  order  thereby  to  bind  the  father  tacitly,  or  upon  con- 
dition that  it  should  be  repaid  with  interest  when  the  son  should 
have  attained  his  age,  or  become  his  own  master;   and  such 
lender  has  no  right  to  demand  it  again,  either  from  the  father 
or  from  the  son  (4) ;  which  law,  according  to  circumstances,  is 
still  in  force  among  us,  with  respect  to  those  who  are  so  far 


eVide  Sande,  3.  6.  9.  1. 17.  §9.  Ff. 
.  AqiuX 
(a)  JL.  1.  in  pr.  §  fin.  1. 1.  naut.caupoo. 
Subular.     Vide  Pecc.  ad  d.  1. 1 ,  2.  &  teq. 
Chfatin.  ad  Leges  Mechlin,  tit.  8.  art.  jj. 
n.4. 


(3)  Vide  Chiistin.  ad  tit.  8.  art.  15. 
n.  ii,  1  a.  Pekkius  ad.  rem  nauticam, 
p.  23.  &  ibi  Vihnius. 

(4)  Tot.  tit.  d.  ft  Cod.  ad.  Senat. 
Maced.  §  pen.  Inatit.  quod  cum  eo  qui  in 
aliena  potentate. 
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By  whom,  anal  through  tvhomy    ,   [Book  IV. 


What  Sort  of 
Matters  may  be 
transacted  by 
Agreement, 
and  what  riot. 


under  the  power  of  their  parents,  and  must  be  reckoned  as 
minors.  (1) 

And  so  it  was  enacted  in  several  cities;  viz.  at  Haarlem,  that 
no  one  may  credit  or  lend  any  young  persons  who  are  under 
twenty-five  years  of  age,  any  sum  exceeding  ten  stivers  at  one 
tiine,  on  pain  that  no  justice  shall  be  done  upon,  whatever  has 
been  credited  or  lent  exceeding  that  amount ;  and  also  at  several 
other  places.  And  it  was  likewise  enacted  at  Utrecht,  on  the 
18th  February  1657,  that  no  one  may  sell  liquors  to  children 
under  fourteen  years  of  age,  although  they  can  pay  for  them, 
exceeding  one  bottle  of  beer  to  allay  their  thirst ;  and  likewise 
that  no  -superintendents  of  tennis-courts  should  admit  boys  under 
fourteen  years  of  age  to  play  at  tennis,  upon  pain  of  forfeiting 
twenty-five  gilders.  And  with  respect  to  other  minors  above 
fourteen  years  of  age,  it  was  enacted,  that  no  innkeepers,  sellers 
of  liquor,  or  superintendents  of  tennis-courts,  may  sell  any 
liquor  to  them  upon  credit,  on  pain  that  no  justice  shall  be 
done  thereupon ;  the  further  preceding  publication  (made  against 
young  people  contracting  unnecessary  debts  without  the  consent 
and  in  spite  of  their  parents  and  near  relations)  remaining  in 
force.  But  die  said  prerogative  does  not  avail  when  a  father 
allows  his  son  to  carry  on  his  own  trade,  or  otherwise  makes 
him  his  own  master.  (2) 

§  12.  The  matters  which  may  be  transacted  by  agreement, 
are  as  follow ;  viz.  all  matters,  the  transaction-  of  which  is  not 
prohibited,  as  well  promises  to  do  a  thing,  or  to  cause  it  to  be 
done,  as  to  deliver  something  immediately  consisting  of  articles. 
It  is  not,  however,  sufficient  that  a  defaulter  pays  the  deficiency 
for  promises  to  do  a  thing,  or  to  cause  it  to  be  done,  to  any  one 
who  suffers  in  consequence  of  its  not  having  been  effected  (3): 
but  such  defaulter  may  be  compelled  by  imprisonment  to  per- 
form what, he  has  promised  (4);  excepting  in  matters  in  which 
a  person  has  not  or  cannot  have-  any  right  (5),  or  in  such  a* 
proceed  from  shameful  or  dishonest  causes  (6),  or  whkh  militate 
against  the  common  cause  or  the  general  right  (7) ;  wherein  are 


(i)  Vide  Tulden.  ad  tit.  quod  cum  eo 
qui  in  aliens  potest  at.  cap.  ult. 

(2)  L.  i.  §  i.  I.3.  ult.  Ff.  ad  Senatus 
Consult.Macedon.  Vide  Sande,  lib.  3.  tit. a. 
defin.  2. 

(3)  Secundum  1. 14.  72.  84.  &  1. 1 12. 
junct*  §  ult.  de  verb,  obligat. 

(4)  L.  11.  §  ult.  Ff.  de  legat.  3.  1.  ax. 
$  4.  Ff.  de  novi  op.  nunriat.  Vide  In- 
struction of  the  High  Court,  drt.  275. ; 


ampliation  of  the  High  Courr  of  HoIW, 
art.  14 ;  Ordonnance  van  de  Regis  rerd in 
de  Stederr  (ordonnance  concerning  jam* 
prudence  in  the  Cities)  an.  5 1,  32. ;  Cat. 
Antwerp,  c.  68.  art.  42.  43.    Chris*, 
vol.  i.  decis.  223*  n.  8. 
is)  §  1.  2.  Instit.  de  inmilft.  ftiptltt. 
^6)  §  24.  lnatit.  1.  a;.  §  4.  Pf.  dep* 
(7)  L.28.  §7.   in   pr.  1.38*  I** 
pact. 
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included  transactions  of  future  inheritances  from  people'  still  in 
existence.  (1) 

Further,  no  justice  is  done  among  us  in  cases  of  gaming 
debts,  and  whatever  has  been  promised  in  consideration 
thereof  (2);  neither  upon  wagers  depending  on  mere  accidents, 
And  not  reciprocally  beneficial.  (3) 


CHAP.  III. 

0 

J5n  what  manner  Promises  are  made,  and  of  their  Effect. 


§    1 .   Promises,  how  made  among 
us. 

2.  How  many  Sorts  of  Pro- 

mises there  are. 

3.  Of  the  Effect  of  a  simple 

Promise. 


§  4.  A  Promise  to  he  fulfilled  on 
a  certain  Day,    how    it 
binds. 
5.  Nature  and  Effect  of  a  con- 
ditional Promise. 


§  1.  t>ROMISES  and  engagements  are  made  amopg  us  in  Prorows,  bow 
different  ways,  by  which  the  condition  may  appear,  and  made  imoa*  "* 
in  different  words,  which  may  effectually  bind;  for  nothing  is 
so  proper  to  men  as  to  fulfil  what  has  been  bespoken  reciprocally, 
and  nothing  is  so  difficult  as  to  oppose  one's  promises  (4).  Our 
ancestors  antiently  considered  no  matter  of  such  importance  as 
that  of  keeping  one's  promise,  and  the  fulfilling  what  has  been 
promised  once.  In  this  respect  they  were  always  considered  as 
an  example  to  other  nations,  as  a  people  whose  words  might  be 
trusted  (5).  A  promise  made  by  a  father  to  his  children,  that 
he  will  neither  sell  nor  make  a  present  of  his  property  to  any 
one,  will  not  prevent  him  from  disposing  freely  by  last  will.  (6) 

§2.  Every  stipulation  or  promise  is  made  to  be  performed,  How  many  Sorts 
either  simply,  or  at  a  day  certain,  or  conditionally.  (7) 


of  Promises 
there  are. 


(i)  I*.  19.  1.  ult.  Cod.  de'pact.  1.  61. 
FT",  de  verb.  oblig.Vtde  infra,  ch.  xxiv.  §i  I. 
Sande,  lib.  4.  c.  5.  n.  19. 

(a)  I..  5.  de  condict.  ob  turp.  cans. 
juoct.  1. 1.  Cod.  de  aleatorib.  Cost.  An- 
twerp, tit.  54.  art.  17.  &  seq.  Keuren 
van  JLeyden,  art.  44.  Neostad.  Cur.  Holl. 
decis.  58.  Grotius,  Inleyd,  lib.  3.  c.  3. 
vert.  Gefyke  twyfeling. 

(3)  Vide  Grotius,  Jnleyd.  lib.  3.  c.  3. 
aUhier  ontstaat.  and  Groenew  thereon, 


&delegib.  abrogat.  ad  1.  108.  Ff.  de  verb, 
obligat.  See  this  subject  treated  more  at 
large  infra,  book  iv.  ch.  xiv.  §  5. 

(4)  L.  1.  Ff.  de  pact.  1. 1.  Ff.  de  con- 
stit.  pecun. 

(5)  Tacit.  Annal.  lib.  13.  Cluver.  an- 
tiq.  Germ.  lib.  1.  c.  19.  vers.  Universe. 
Grot.  Inleyd.  lib.  3.  c.  1. 

(6)  See  Everardi  Cons.  6. 

(7)  §  %.  Instit.  de  verb,  obligat. 
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A  Promise  to 
be  fulfilled  on 
•  certain  Dar, 
how  it  binds. 


°^.the|^ct  of       §  S.  The  effect  of  a  promise  made  to  be  performed  simply,  is, 
mi*.  that  acquires  its  commencement  immediately,  and  the  acceptor 

thereby  acquires  without  delay  a  right  and  an  action  (1),  accord- 
ing to  the  rule,  that  "  where  no  time  is  stipulated,  it  may  be 
claimed  immediately ;"  unless  the  fulfilling  of  the  matter  itself 
requires  some  time,  such  as  the  delivery  of  immoveable  property, 
or  the  promise  of  fulfilling  something  at  another  place,  which 
includes  so  much  time  as  is  requisite  to  comply  therewith 
properly,  (2) 

§  4.  Promises  to  be  performed  at  a  day  certain,  are  to  be 
judged  differently ;  viz.  In  promises  to  be  fulfilled  at  a  certain 
time  or  day,   which  is  certain,  the  right  and  action  thereto  also 
commence  immediately,  and  are  transmitted  to  the  acceptor's 
heirs ;  but  such  performance  cannot  be  claimed  before  the  time 
is  actually  expired,    or    before   the  day  appointed    actually 
arrived  (S) ;  and  it  is  understood,  that  the  day  which  is  named 
in  the  promise  is  included,  and  must  be  terminated  before  the 
debt  becomes  due  or  may  be  claimed  (4).    But  if  it  was  uncertain 
whether  and  when  the  day  would  come,  it  will  amount  to  a  con- 
dition, and  the  promise  will  not  be  considered  as  confirmed  be- 
fore the  day  actually  comes,  (5) 

§  5.  In  like  manner  the  condition,  under  which  the  promise 
Promise,  was  made,  must  be  fulfilled,  if  it  be  honest  and  possible,  be- 
fore 4hat  promise  acquires  its  force ;  if  it  consisted  only  in  a 
hope,  or  if  it  mny  occur.     But  if  the  proviso  or  condition  was 
dishonest  or  impossible,  no  right  may  or  can  be  constituted 
thereupon.     The  condition  may  also  be,  that  one  will  not  do 
a  certain  thing,  or  that  a  certain  thing  will  not  occur ;  which, 
in  order  that  it  may  not  be  endless,  depends  mostly  on  a  certain 
person  or  on  a  certain  time ;  such  as,  if  he  does  not  go  to  the 
East  Indies,  or  if  this  or  that  event  does  not  occur  within  such 
a  time ;  in  which  case  the  expiration  of  that  time  must  be  waited 
for,   and  in  the  lifetime  of  the  person,  whose  neglecting  to  do 
something  which  is  placed  under  a  condition,  does  not  make  the 
promise  due,  because,  so  long  as  he  lives,  it  is  uncertain  whe- 
ther it  will  become  due  (6).    But  if  the  neglecting  of  it  was  put 
in  the  power  and  will  of  the  promiser,  he  may,  upon  giving 


Nature  and     ** 


(i)  Ibid,  ft  1 14.  Ff.  de  reg.  jur.  I.56. 
J  4.  Ff.  de  verb.  obBgat. 

(1)  $  fin.  insrit.de  inutil.stipuLtt.l.  73. 
Ff.  de  verb,  oblig.  1. 105.  Ff.  de  solut.  1.  ai. 
5  1 .  de  constit.  pecun. 

(3)  L.  313.  de  verb,  signif. 

(4)  §  a.  Instk.  de  verb,  obligat.  juftct. 


$  tilt.  Instil,  de  inutilib.  supulat.    L  4a.  Ff. 
de  verb,  obligat. 

(5)  L.17.  $1.  I.71.  I  7-  Ff.dtoosft. 
dh.  ft  demonstrat. 

(6)  $  4.  Iostk.  de  verb.  frvtByt    L  27. 
ft  1.  115.  Ff.de  verb,  obligat. 
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security  that  he  will  not  do  it,  demand  the  debt  in  the  mean 
time,  and  may  enjoy  what  was  promised.  (1) 

A  promise,  by  which  any  one  promises,  if ,  or  so  much  as  he 
shall  desire,  is  void,  because  no  action  can  be  instituted  against 
any  person  who  is  not  bound  further  than  he  chuses.  (2) 

Promises  are,  otherwise,  taken,  very  narrowly  and  literally, 
provided  that  they  do  not  in  the  least  incumber  the  promiser,  and 
no  extension  thereof  is  suffered  against  him  farther  than  is 
dearly  expressed  therein ;  but  the  words  are  always  construed 
in  prejudice  of  the  Contractor,  in  whose  power  it  was  to  express 
the  agreement  more  clearly.  (3) 


(x)  L.  7.  Ff  de  condtt.  &  demonstrat. 
L  40.  ia  fin.  Ff.  eod.  1.  a.  Cod.  de  his  que 
ttab  mode. 


(a)  L.8.  Ff.  de  oblig.  &  act.  1.  17.  Ff. 
de  verb,  oblig.  1. 108.  §  1 .  Ff.  eod. 

(3)  L.  35.  $  18.  1.  99.  Ff.  de  verb, 
oblig.  1. 39.  Ff.  de  pact. 
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-  CHAP.  IV. 
Of  Joint  Debt  and  Security. 
[Grot.  3.  3.] 


§  1.  Binding  one's  self  together 
with  anotlier,  of  what 
Effect,  and  how  far  it  is 
applicable;  and  when  a 
Person  is  bound  for  the 
whole,  or  for  his  Share. 

2.  Security  or  Surety  defined ; 

and  who  may  be  Sureties, 
or  not. 

3.  For  what  Sort  of  debts  Secu- 

rity may  be  given. 

4.  Whether  any  one  remaining 

Security  for  more  than,  or 
something  else  besides  what 
the  debtor  owes,  is  under 
obligation. 

5.  Suretyship  must  take  place 

clearly,  with  full  Know* 
ledge,    and  premeditated 

Design. 

6.  No  one  may  become  Security 

for  a  Crime  subject  to 'cor- 
poral Punishment. 

7.  What  Privileges  are  allowed 

to  Sureties. 

8.  When  they  are  to  cease,  and 

may  not  6e  used. 

9.  When  this  is  understood  to 

be  the  case  throughRenun- 
ciation  of  such  Privileges. 


§  10.  Whether  a  Creditor  by  suing 
the  Debtor  releases  the 
Security. 

11.  Whether  a  Security  may  be 

called  upon,  before  Execu- 
tion against  the  Debtor. 

12.  Renunciation  of  the  said 

Privileges  how  to  be  ef- 
fected. 

13.  What  Privileges  a  Security 

has,  to  obtain  Indemnifi- 
cation against  the  Debtor 
and  Joint  Security. 

14.  Cession  of  Action,  or  Trans* 

fer  of  Claim,  whether, 
when,  and  against  whom 
necessary. 

15.  Before  or  after  Payment 

16.  When   and    through  what 

Means  Suretyship  termi- 
nates or  becomes  void. 
7.  Whether  and  when  a  Secu- 
rity may  demand  to  be 
released  from  his  Surety- 
ship before  Payment 
18.  Whether  and  when  the  Se- 
'  curity  is  released  through 

Prolongation  of  the  I%me 
of  Payment. 


Binding  one's 
self  together 
with  another, 


^O  one  (as  we  have  already  seen)  can  promise  any  thing  that 
shall  bind  another  effectually  (1) ;  but  a  person  may  make  a 
promise  which  shall  bind  himself,  together  with  another,  and  for 
another.  (2) 

§  1.  When  several  persons  have  bound  themselves  together  as 
debtors,  it  will  be  sufficient  if  each  of  them  pays  his  share, 


(i)  §a.  Instit.  de  inutil.  stipul. 


|        (*)  Tot.  tit.  H.  de  duob.  reii.  *  de 
I    fidei  juaor. 
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which  speaks  only  of  security  (Novell.  99.  c.  1.  junct.) ;  but,  ao-  ofwhatEflect, 
cording  to  the  common  opinion  and  usual  practice,  it  may  like*  is  applicable,  and 
wise  be  extended  to  two  or  more  debtors  ( 1  )*   unless  each  of  ™h*u  a ff™0? 

*    "  is  bound  for  the 

them  had   bound   himself  severally    and    for  the    whole  (2),  Whole;  or  for 
or  had  clearly   renounced   the  beneficium   divisionis,   that  is,  nre* 

the  privilege  of  dividing  the  debt  (3),  (as  mostly  .  occurs 
amongst  us) ;  and  likewise  if  the  other  joint  debtors  were  evi- 
dently unable,  or  abroad  (4).  Which  is  to  be  understood  of 
two  or  more  who  bound  themselves  together  as  debtors,  each  for . 
the  whole  and  the  one  for  the  other,  but  not  of  those  who 
merely  bound  themselves  together  for  one  thing,  which  often 
takes  place  among  us.  (5) 

And  so,  if  any  one  had  bound  himself  like  the  debtor  under 
Enunciation  of  the  beneficium  ordinis  ei  excussionis,  that  is,  of 
previous  execution  against  the  debtor,  he  may  be  called  upon 
before  execution  is  taken  out' against  the  debtor  himself  (6). 
But  when  the  execution  is  carried  into  effect,  he  may  point  out 
property  of  the  debtor,  if  there  be  any. 

§  2.  It  frequently  happens  that  others  bind  themselves  for  Security  or 
him  who  promises ;  and  the  persons  who  thus  bind  themselves    uret>de  n*d; 
are  called. securities  or  sureties ;  and  are  generally  required  by 
creditors  for  their  greater  security.  (7) 

All  persons  may  be  sureties,  who  may  with  effect  bind  thenv  and  who  may  be 
selves  for  any  thing,  excepting  women ;  who  need  n6t  adhere  to  umlcs,  or  not# 
such  engagement,  in  consequence  of  a  special  privilege  granted 
to  them,  which  is  denominated  the-  benefit  of  the  senotus  com- 
sultum  vellejanum,  by  which  it  was  first  established  (8),  and  in 
which  they  are  likewise  reckoned  to  be  comprehended  when  they 
bind  themselves  as  debtors  for  another,  or  take  for  their  own  the 
debt  of  another  (9);  unless  they  renounce  the  same  (10);  and 
especially  not  for  the  loans  of  money  made  to  their  husbands, 
which  was  likewise  granted  to  them  as  a  special  privilege,  and  is 
denominated  the  beneficium  auth,  si  qua  mulier  (11),  unless  they 


(1)  Per  Auth.  haec  ita  Cod.  de  duob. 
reia  junct.  1.  u.  Ff.  eod.  Vide  Neostad. 
*uprcm.  cur.  dccis.  97.  Chri&tin.  vol.  iv. 
decis.  178.  n.  13  &  14.  &  vol.  5.decis.  213. 
n.  8.  be  seq.  Gudelin.  de  hue  NovUs. 
lib.  3.  c.  11.  vers,  de  duob.  Gail.  lib.  2. 
obs.  18.  n.  5.  in  fin.  * 

(2)  See  Grotius,  Inleyd.  lib.  3.  c.  3. 
0. 54.  Cost.  Antwerp,  tic  63*  artic.  2. 
Handvest.  van  Zuid  Holland,  p,  409. 
Novell.  69.  c.  1.  &  ibi  DD. 

(3)  A15. 1.  z.  Ff*  de  serv.  export. 

(4)  Auth.  paeaentit.  Cod.  de  tide  jussor. 
Auth.  hoc  ita.  Cod.  de  duobv  reis. 


(5)  Gloss,  in  diet.  auth.  hoc.  ita  SichanL 
ibid.  n.  4.  in  fin.  St  seq. 

(6)  See  Cost.  Antwerp,  tit.  63.  art.  i» 
Christ,  ad  Consuetud.  Mechlin,  tit.  7. 
art.  15.  Fach.  lib.  8.  c.  54.  Gail.  lib.  2. 
obs.  28.  n.  2.  6. 

(7)  Pr.  Inst,  de  fide  jussor. 

(•)  L.  ult.  §  1,  a.  Ff.  ad  S.  C.  VeU 
lejan. 

(9)  E.  1.  in  fin.  pr.  Ff.  1.  4.  &  1.  14. 
Cod.  ed  senat.  Veil. 

(10)  L.pen.  Ff.  depact. 

(11)  Cod.  ad  St.  Vellejan. 
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For  what  Sort  of 
Debts  Security 
may  be  given. 


Whether  any 
one  remaining 
Security  for 
more  than,  or 
for  something 
eke  besides  what 
the  Debtor  owes, 
is  under  Obliga- 
tion. 


have  likewise  specially  renounced  the  same.  Bat  since,  among 
us,  a  woman  is  also  effectually  obliged  and  bound  by  and  for 
the  debt  of  her  husband,  although  she  did  not  specially  bind 
herself  for  it,  (as  we  have  shown  in  another  place)  it  has  at  pre- 
sent no  effect,  except  when  such  engagement  has  been  pro- 
hibited to  the  husband  by  ante-nuptial  contract,  of  which  we 
have  also  treated  more  extensively  at  its  place. 

And  it  is  to  be  observed,  that  such  renunciation  must  be 
made  expressly  in  a  public  or  legal  writing ;  and  it  must  fur- 
ther appear  therein,  that  they  are  well  informed  of  their  privi- 
lege, and  of  the  effects  thereof  (1) ;  otherwise,  a  mere  renuncia- 
tion would  not  be  sufficient  (2).  And  it  is  to  be  further  observed, 
that  under  the  renunciation  of  the  privilege  of  the  senates  con- 
suttum  veUqanumi  the  other  privilege  of  authent.  si  qua  mtdier  is 
not  included;  but  each  must  be  effected  separately  and  with 
distinction.  (3) 

§  3.  Security  may  be  given  for  all  debts  whatsoever  (4),  with 
the  exception  of  crimes  subject  to  corporal  punishment  (of  which 
we  shall  treat  hereafter) ;  and  likewise  for  the  debt  of  a  minor  (5), 
and  for  the  debt  of  a  woman,  or  of  others,  who  may  avail 
themselves  of  any  privilege  against  the  said  debt,  it  being  suffi- 
cient for  this  purpose,  that  they  themselves  really  and  botmJOe 
owe  the  same  (6).  But,  for,  a  debt  which  may  not  be  demanded, 
and  is  void  of  itself,  or  for  any  one  who  is  in  no  wise  indebted 
or  bound,  the  security  will  likewise  not  be  bound,  because  a 
security  is  not  bound  for  more  or  otherwise  than  the  debtor.  (7) 

§4.  Therefore  .a  security  being  asked  to  be  security  for 
money,  answering  for  wheat,  will  not  be  bound,  on  account  of 
the  misunderstanding  of  the  case. 

Upon  the  question  whether  a  security  having  been  taken  for 
more  or  for  something  else  than  the  debtor  owes,  would  also 
be  bound  for  as  much  as  the  debt  amounts  to ;  for  instance, 
when  any  one  becomes  security  for  twenty,  and  the  debt  amounts 
but  to  ten;   it  was  finally  understood  that  he  would  be  so 


(i)  ButGroeneweg.  (sd  1.  antique  Cod. 
ad  S.  C.  Veil.)  is  of  opinion,  that  this 
solemnity  i*  not  necessary  if  it  appears 
from  their  handwriting,  or  in  any  other 
way,  that  they,  being  informed  of  this 
prerogative,  renounce  it. 

(2)  L.  antiqoae  23.  Cod.  ad  Senatus 
Consult.  Vellejan.  Sande,  lib.  3.  tit.  11. 
def.  1, 

(3)  See  Sande,  d.  lib.  3.  tit.  1 1.  def.  4. 
And.  Gail.  lib.  2.  obs.  77.    Joan.  Zanger. 


de  except,  part.  3.  c.  1 1.  n.  204.  Berlkb. 
Conclus.  part.  2.  ccmchis.  21.  n.  20.  An- 
ton Teaaaur.  decis.  22a. 

(4)  §  i-  Instit.  de  fidejussor.  L  ft.  1.1*. 
§  1.  i.  16.  §3.  de  fidejussor. 

(5)  L.  137.  Ff.  de  verb.  obGg. 

(6)  See  Herbaj.  rer.  quotidian,  c  13. 
§  21.  Carpzor.  defioit.  rbrens.  pert  2. 000- 
stit.  15.  def.  7. 

(7)  L.  8.  §  7.  FT.  de  fidejuB.  jvicu 
L  46.  Ff.  eod.  §5.  instit  cod. 
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bound  (1).  But  since,  among  us,  a  mere  promise  binds  fully,  it 
must  also  thence  follow,  that  he  who  became  security  in  the  case 
above  stated  for  twenty,  would  not  only  be  bound  for  the  ten, 
but  also  that  the  creditor,  by  virtue  of  the  said  promise,  may  give 
his  debtor  ten  more  upon  the  said  security.  (2) 

j  5.  But  it  is  to  be  observed  (as  we  said  above,  concerning  other  Suretyship  must 
promises),  that  such  bail  must  be  effected  with  full  knowledge  {    Jjj^ii    ~ 
and  premeditated  will ;  otherwise,  if  any  one  says,  "  that  man  is  Knowledge 
a  sufficient  man,  your  debt  will  be  paid  to  you,  if  it  amounts  to  Deign, 
as  rhuch  again ;"  or  by  such  manner  of  speaking,  strengthens 
another's  belief,   it   may  not  in  law  exist  as   bail  (3).     But 
Neostad  (4)  relates,  that  at  Antwerp  there  is  a  custom  among 
merchants,  that  he  who  strengthens  another's  credit  especially, 
is  thereby  understood  to  remain  a  security,  and  must  be  answer- 
able for  him. 

$6.  According  to  practice,  no  one  may  become  security  for  No  one  may 
another,  who  is  imprisoned  for  some  crime,  subject  to  corporal  foTTcrime1^ 
punishment,  although  it  was  allowed  to  the  people  of  Kenmer-  subject  to  cor- 
land,  by  several  charters  (5) ;  and  formerly,  in  Holland,  such  jj^nt. 
bail  had  crept  in  (6).     For,  a  certain  person  having  promised, 
upon  forfeiture  of  life  and  property,  to  bring  back  his  son  to 
prison,  and  the  son  having  afterwards  made  his  escape,  he  was 
obliged  himself  to  go  to  prison,  and  was  declared  to  have  for- 
feited both  life  and  property.     But  as  he  said  that  he  made  such 
promise  from  natural  love  and  affection,  he  prayed  for  remission, 
and  was  released  upon  paying  to  government  one  thousand 
Dutch  schilden  (or  shields)  for  the  engagement  of  life  and  pro- 
perty. 

By  a  charter  of  Albert  Duke  of  Bavaria,  it  was  granted  to 
the  people  of  Amsterdam,  in  the  year  1387,  "  that  for  any 
crimes  or  acts  which  may  be  committed  by  a  citizen  of  Amster- 
dam, no  officers  may  imprison,  apprehend,  vex,  or  molest  the 


poraL  Puniah- 


(e)  Arg.  1.  ii.  §  i.  de  conttit.  pectin. 
fcl.33.  Ff.  Mandat.  See  Fachin.  lib.  8. 
cootr.  c.51.  Weeemb.  pant.  Ff.  de  fide 
juss.  n.5.  Bronchont.  cent.  4.  assert.  53. 
Gomes,  reaolut  tons.  a.  ch.  13.  n.  a.  vaaq. 
cootr.  lib.  x.  ch.  40.  n.  5.  Vinn.  ad  §5. 
vast,  de  fidejuHorib. 

(a)  See  Couvarr.  ad  cap.  quamvia  de 
pactistn6. 

J 3)  L.i.  (6.  Ff.  Mandati.  f,  6.  Instit. 
.  See  Chrietm*  vol. i.  dects.  no.  La. 
Ff.  de  pratenet.  1.  ult.  Cod*  quod  cum  to 
qui  in  alien,  poteetat.  1.  ia.  §  xa.  Ff.  man- 
dati. L7.  (uk.  cum  kpb.  eeq.  Ff.  de 


dolo.  Costal,  ibid.  Chriedn.  vol.x.  decia.i  xx . 
8c  vol.  in.  decis.  34.  n.  6.  Pyr.  Maur.  de 
fidejuas.  part.  a.  aect.  3.  c.  4.  Chaaaan. 
ad  Coos.  Burgund.  rub.  5.  §  a.  vers.  Son 
principal  oblige.  Cone,  ft  Ad?,  part  1. 
coot.  94a  &  a77- 

S4)  Deeia.  supretn.  cur.  5. 
5)  Handvest  (Chartert)  in  Kenmer- 
land,  pp.  04.  4a.  89. 

(6)  Vide  Ryaten  van  de  Rekehkamer, 
Under  of  the  Account  Chamber)  A.  1. 
D.  1.  foL  34, 3j.  vera,  item.  A.  2.  fol.  34. 
verao  4c  D.a. 
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life  or  property  of  a  citizen  of  Amsterdam,  so  far  as  he  can 
give  sufficient  security,  according  to  the  discretion  of  tbe  alder- 
men, that  he  will  stand  to  and  abide  the  law  upon  any  demand 
which  such  officers  may  make  against  him,  with  the  exception  of 
cases  of  murder,  arson,  rape,  and  robbery;  and  if  a  citizen  opposes 
the  government  with  arms,  or  commits  an  offence  within  the 
ditch  of  fteygersbroek,  at  the  oid    Amstel,    and  against  the 
rabbits  in  Goyland."     Which  privileges,    although   they   are 
expressed  generally,    are  nevertheless    not   to   be  understood 
otherwise  than  as  alluding  only  to  petty  offences,  that  are  not 
'    subject  to  corporal  punishment,  and  of  which  the  judgment  is 
at  the  discretion  of  the  judge ;  because,  if  any  one  binds  himself 
to  deliver  up  an  offender,  he  makes  himself  liable  to  suffer  for 
the  offence  of  such  offender,  if  he  does  not  appear;  and  on 
failure  of  his  appearance,  it  will  be  as  difficult  to  find  him,  as  to 
find  the  offender  himself,  and  offences  consequently  would  go 
with  impunity  (1);  and  so  likewise,  from  the  exceptions  of  the 
privileges  granted  to  Amsterdam,   it  sufficiently  appears ;  and 
experience  also  teaches  us,  that  they  are  even  not  allowed  but 
in  matters  subject  only  to  pecuniary  fines,  concerning  which  it 
k  judged,  that  tlie  bailiff  is  not  entitled  to  any  thing  further ; 
in  which  case,  among  us,  the  prisoners  on  giving  security  to  a 
certain  amount  (if  it  may  be  so  understood),  are  released  from 
prison  according  to  circumstances,  pursuant  to  the  customs  of 
Utrecht  (2) ;  viz*  that  in  all  crimes  subject  to  the  punishment  of 
life  and  limbs,  and  to  be  publicly  exposed  upon  the  scaffold, 
whipping,  or  the  like,  the  prisoner  is  not  to  be  released  upon 
bail ;  unless  the  officer  had  made  a  civil  conclusion^  and  the 
judge  k  of  opinion  that  it  ought  to  be  so.     And  the  edict  of 
King-  Philip,  of  the  year  1570,   (art  52.)  which  in  criminal 
eases  k  still  followed   and   observed  among  us,  contains  the 
following  words  :  '*  if  the  crime  be  not  too  heavy,  the  prisoners 
shall  be  released  on  condition  of  appearing  again  upon  bail, 
Jidejussoor  or  juratoir,  according  to  the  circumstances  of  the 
person  and  crime." 
What  Sort  of  §  ?.  A  person  who  is  surety  for  another,  has  the  following 

Privileges  are* 

allowed  to  Sure,  privileges;  viz. 

dcs-  I,  He  may  not  be  called  upon  before  execution  has  been 

carried  into  effect  against  the  debtor; 

II,  If  several  persona  have  become  security  with  him,,  he  has 

a  right  to  divide  the  debt,  and  it  shall  suffice  if  he  pay  his 

■  ■  II  I      I"         «  ■  ■       IH  !»■■■!■         —— ^M^ 

(i)  L.  ji.  in  fin.  Ff.  ad  leg.  aqutl.  (*)  Rubr.  36*.  art.  1. 
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share  (1).     Thin  is  called  the  benefeium  ordinis  et  excussionis, 
and  the  beneficium  division^. 

III.  All  real  and  effectual  exceptions  and  defences  which  the 
debtor  may  make  (2),  will  likewise  in  general  (3)  avail  {he 
security,  except  in  the  defence  which  concerns  his  person 
only.  (4) 

IV.  A  person  who  has  given  security  for  a  debt  upon  a  mort- 
gage, may  not  be  called  upon  before  execution  has  been  carried 
into  effect  against  the  mortgage  (5).  Such  was  the  general  law 
antiently  in  these  countries,  although  the  mortgage  ha/1  cqpp 
into  a  third  hand;  and  therefore  it  was  renewed  by  several 
proclamations  of  King  Philip,  on  the  2 1st  February  1564?, 
the  16th  January  1574,  and  the  24th  of  March  1584;  as  was 
proved  by  a  great  number  of  witnesses  at  Amsterdam*  (6) 

V.  A  surety  paying  for  the  debtor,  jnay  desire  froiu  (he  cre- 
ditor a  transfer  qf  all  the  right  and  clajni,  which  he  had  against 
thp  debtor  or  the  pther  joint  security.  (7) 

A  person  who  has  given  security  un<}er  ren^^ation*  being 
condemned  and  threatened  with  execution,  may  point  qu£  pro- 
perty of  the  principal  debtor  found  under  the  same  judge,  with 
this  effect,  namely,  that  in  case  the  gainef  (8)  cannot  get  paynient 
from  those  goods,  that  the  security  then  must  satisfy  him.  (9) 

§  8.  The  privileges  of  expcutiqn  against  the  principal  debtor,  when  they  are 
and  division  of  debt  aniongst  several  sureties,  cease  in  the  fol-  may^'bewed. 
lowing  cases  \  viz. 

L  If  the  debtor  or  joint  surety  is  abroad*  qx  evidently  un- 
able- (10) 

II.  If  any  one  has  become  security  for  or  together  with 
another  security,  who  was  not  personally  bound,  viz.  for  or 
together  with  a  womAn  o?  a  minor.  (11) 

III.  When  the  said  privilege  has  been  premeditately  re- 
nounced, as  mostly  occurs  among  us.  (12) 


(0  §  4-  Instil,  de  fideiussorib.  1.  26. 
Ff.  eod. 

(a)  L.  7.  §  1.  Ff.  de  except.  1.  z.  Cod. 
eod.  1. 32,  1. 46.  Ff.  de  fidejussorib.  1.  a. 
Cod.  qua  res  frign.  oblig.  noo  possit. 

(3)  That  it  does  not  avail  alwyt,  see 
1.  3s.  Ff.  de  pact.  &  Bruneman  thereon. 

(4)  D.  L  7.  in  pr.  Ff.  de  except.  See 
also  ValenL  Franc,  tract,  de  fidejiissoribus 
c.3.  H.14.&  n.  98.  &  seq.  See  also  1.  21. 
in  no.  Ff.  de  pact. 

(5)  Novell.  4.  c.  z.  Auth.  pnesente. 
Cod.  de  fidejussor.  &  Auth.  hoc.  si  debitor. 
Cod.  de  ptfoojib.  st.hypoth. 

(6)  As  appears  among  the  (pbaners  of 
that  place,  p.  177.  See  *lao  Hering  de  fide 


jussor.  c.  ao.  n.  28*  Valentin.  Franc,  de 
fidejussor,  c.  5.  n.  1 76.  Hartman  Pistor. 
obs.tfo.  n.  3. 

(7)  L.  11.  Cod.  de  fide  jussorib.  1. 1 7. 
Ff.  de  Solut.  &  ibi  DD. 

(8)  In  the  original  triumphant. 

(9)  See  Netherl*  Adv.  1.  c.  31. 

(10)  Auth.pnesente.  Cod.  de  fidejussor. 
1.  6.  Ff.  de  dolo  malo.  §  4.  Instit.  de  fide- 
jussor. See  also  Andr.  Gail.  lib.  a.  obs.  29. 
n.  14.  Hadeland.  Decis.  Ultraject.  99. 
n.  7. 

(1 1)  L.  15. 1.48.  Ff;  de  fidejussor.  See 
Gail.  obs.  27.  n.  aj.  Joan  a  Sande.  Kb.  3. 
tit.  10.  def.  a* 

(ia)  Arg.  1.  pen.  Ood.de,  pact. 
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When  this  is  the 
case  through 
Renunciation 
of  such  Privi- 
leges. 


Whether  a 
Creditor,  by 
suing  the  Debt- 
or, releases  the 
Security. 


Whether  a 
Security  maybe 
called  upon, 
before  Execution 
against^the 
Debtor. 


Renunciation  of 
the  said  Privi- 
leges, how  to  be 
effected. 


What  Privileges 
a  Security  has, 
to  obtain  Indem- 


§  9.  And  it  is  likewise  understood  that  he  renounces  the  said 
privileges,  who  binds  himself  as  security,  and  as  debtor  and 
joint  debtor,  each  for  the  whole.  (1) 

In  like  manner,  those  who  deny  their  security,  or  who  being 
called  as  security,  neglect  to  avail  themselves  of  this  privilege, 
are  understood  to  have  forfeited  the  said  right,  precisely  as  if 
they  had  renounced  the  same.  (2) 

§  10.  A  question  has  arisen,  whether  a  creditor,  in  conse- 
quence of  his  suing  the  debtor,  without  molesting  the  security, 
will  thereby  be  understood  to  recede  from  his  security?  It  is 
understood,  that  the  security  is  not  released  thereby  (S) ;  and  so 
it  was  decided  by  Neostad.  (4) 

§  }1.  A  caution  or  a  security  for  indemnity,  or  surety  for  the 
deficiency  or  loss  which  any  one  may  suffer  through  the  debtor's 
incapacity,  or  through  the  inferior  value  of  the  property  mort- 
gaged, need  not  renounce  such  privilege;  because  he  is  not 
further  or  otherwise  bound  than  for  the  deficiency  and  the  loss 
which  the  creditor  might  have  suffered,  so  that  the  claim  against 
him  does  not  begin  before  the  ultimate  execution  against  the 
debtor  or  the  property  mortgaged.  (5) 

§  12.  The  renunciation  of  these  privileges  must  be  effected 
clearly  and  with  special  denomination,  and  no  general  renunritv 
tion  of  all  privileges  is  sufficient,  though  such  a  general  renun- 
ciation is  often  inconsiderately  added  by  the  writer,  without 
persons  considering  or  knowing  what  right  they  had ;  and  there- 
fore it  ought  also  to  appear  that  they  are  well  informed  of  their 
said  privileges,  and  particularly  in  what  the  effect  of  the  renun- 
ciation exists.  (6) 

§  IS.  The  security  having  paid  for  the  debtor,  may  at  any 
time  demand  from  him  the  amount  so  paid;  together  with  all 


(i)  Arg.  1. 5.  Ff.  de  usuris.  1.  109.  Ff. 
de  leg.  f .  1. 1.  $  1.  Ff.  quod  quisque  juris. 
See  Pecc.  de  Jure,  c.  4.  n.o.  Gail.  lib. %. 
obs.  aS.  n.a.  6.  Radelant.  Our.  Trajectin. 
decis.  99.  n.  S.  Lambert  Goris,  ad  con- 
suetude Valav.  c.  17.  art.  X.  Gloss.  3.  n.  5. 
Cost.  Antwerp,  c.  63.  art.  z. ;  Mechlin, 
tit.  7.  art.  15.  Christin.  thereon,  &  vol.  i. 
decis.  135-  Costuymen  in  Zuid.  Holland. 
(Customs  of  the  Southern  part  of  Holland) 
of  the  year  1570,  delivered  to  the  Court 
Holland,  art.  34,  contained  in  Bejchnrvyng 
van  Zuid  Holland  (or  the  description  of 
the  southern  part  of  Holland)  p.  536.  Vide 
tamen.  Anton  Fab.  lib.  8.  tit.  18.  def.  %i. 

(a)  L.  10.  §  I.  Ff.  de  fidejussorib.  Lis. 


Cod.  eod.  1.  37.  Ff.  de  minorib.    See 
Thesssur.  Decis.  Pedemontan:  50, 

(3)  Arg.  1.  23.  &  1.  pen.  Cod.  de  fide 
jusscrib. 

(4)  Cur.  Holland,  decis.  6.  Radelant.* 
decis.  Ukraject.  %%.    Berlich.  deck.  119. 
n.  5.  &  Capic  decis.  X19.  n.  7. 

(5)  L.116.  Ff.  de  verb,  oblig.  1.1$. 
§  1.  Ff.  de  fidejussorib.  See  Anton.  Fiber 
ad  Cod.  lib.  8.  tit.  28.  def.  46.  Gail.  ho.  3. 
obs.  %J.  n.  13. 

(6)  See  Ant.  Faber  ad  Cod.  1. 8.  tit.aJ» 
defin.  31.  n.  3.  Berlich.  pract.  coodnf. 
part.  %*  con.  %%.  n.  2.  U  seq.  Coler  da- 
ds, sao.  n.  28.  &  seq.  et  de  proceaao. 
executib.  part.  1.   c.  10.  n.  44a    Gail* 

lib.  a.  obsj  a;. 
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costs  and  damages  incurred  and  suffered  on  that  account  (1);  nification  against 
although  such  right  was  not  transferred  to  him  by  the  ere-  joint  Security, 
ditor.  (2) 

§  14.  But  against  the  joint  securities  he  has  no  right,  unless  Cession  of 
the  right  of  the  creditor  had  been  first  transferred  to  him  in  the  Tnnsfaof 
same  way  as  he  had  against  the  joint  securities  (3) ;  and  it  is  not  claim>  wh«ther, 
sufficient  for  such  purpose,  that  he  delivers  into  his  hands  the  gainst  whom, 
handwriting,  but  the  transfer  of  the  said  right  must  be  made  necesSM7- 
clearly  and  expressly,  as  is  testified  of  the  general  practice  in 
this  case  by  Petr.  Heig  (4)  and  John  Zanger  (5) ;  and  it  is  to 
be  understood  against  the  joint  security  with  respect  to  the 
debt  only,  but  not  the  charges  incurred  relative  thereto,  ex- 
cepting only  those  charges  which  have  been  incurred  against 
him  since  the  transfer  was  made,  because  he  acquires  right 
only  from  that  period  against  the  joint  securities  (6) ;  unless 
they  had  reciprocally  promised  in  the  security-bond  to  release 
each  other  from  the  said  bail,  (which  often  happens  amongst  us); 
in  which  case  no  transfer  will  be  necessary,  but  the  securities 
will  be  bound  to  each  other  as  two  debtors,  to  release  recipro- 
cally each  for  his  share.  (7) 

§  15.  It  is  asserted  by  many,  that  this  transfer  of  right  and  Before  or  after 
claim  must  be  made  by.  the  creditor  on  behalf  of  the  security,  PaymeM- 
and  against  the  joint  security,  before  the  payment  is  made  by 
the  security,  and  that  the  payment  being  made,  and  the  debt 
being  thereby  in  a  manner  discharged,  no  transfer  can  be  made 
subsequently ;  which  is  also  the  opinion  of  Grotius.  (8) 

But  the  case  being  considered  upon  the  ground  of  the  law, 
the  contrary  is  found  to  be  true,  namely,  that  the  transfer  may 
be  made  by  the  creditor  at  any  time,  and  therefore  also  after 
payment ;  it  being  a  tacit  mutual  transaction,  in  which,1  by  the 
payment  of  the  security,  the  creditor  becomes  bound  on  his  side 
to  transfer  the  claim  on  behalf  of  the  security,  which,  although 
the  payment  was  made  on  the  side  of  the  security,  does  not 
prevent  him  from  demanding  of  the  creditor,  that  he  should 


(i)  (6.  Inatit.  de  fide  jussor.  1.  so. 
i  55.  Ff.  mandnti.  1.  33. 1. 35.  Ff.  eod. 

(x)  Arg.  L  38.  Ff.de  edict.  I.19.  Ff. 
qui  pot.  in  pig.  See  Hartmann  Piston 
obt.angul.79. 

(3)  L.  39.  Ff.  de  fidejuasorib.  et  ibi 
DD.  Ererhard.  Cornell.  1.  Math.  Coler.  de 
procea  executi?.  part  1.  ch.  ia  n.  413. 
NicoL  Vaoder  JJoog.  Singul.  Jur.  68. 


(4)  Part  1.  qusett.  38.  n.  53. 

(5)  De  except,  part  %.  ch.  16.  n.  45. 

(6)  Arg.  1. 39.  Ff.  de  fidejussor.  Bart. 
ad  1.  76.  Ff.  de  solut.  Hart  man.  diet, 
obe.  79. 

(7)  Arg.  1.  %,  Cod.  de  duob.  reia.  L  31. 
Ff.  de  duobua  reia. 

(8)  Inleyd.  lib.  3.  c.  3.  vers.  Een  borg. 
betaalt.  hebbende. 
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When  and 
through  what 
means  Surety- 
ship terminates 
or  becomes  void. 


Whether  and 
when  a  Security 
may  demand  to 
be  released  from 
his  Suretyship, 
before  Payment. 
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CaAse  sdtisfection  to  be  ifiacfe  fot  the  obligation  under  which  he 
was  on  his  side  on  account  of  the  said  payment  (1) ;  and  it  may 
rather  be  said,  that  the  transfer  of  the  claim  cannot  be  demanded 
before  the  payment*  has  been  made ;  because  a  security  acquires 
no  right  of  indemnification,  unless  he  has  truly  paid  (2) ;  and 
Neostad  (3)  relates,  that  die  court  of  Holland  was  also  of  that 
opftiiori. 

§  16.  Thte  bail  terminates,  arid'  the  security  is  released,  by  the 
payment  of  the  debt,  by  the  renoVation  of  the  debt,  by  commix- 
tton,  remission,  and  other  means  of  immediate  release,  without 
which  a  bail  is  lasting,  and  is  transmitted  to  the  heirs  of  the 
security  until  thirty  years';  with  this  difference  only,  that  each 
of  the  heirs  &  responsible  only  for  his  share.  (4) 

§  17.*  The  surety  cannot  dem&nd  to  be  released  from  his  bail, 
before  payment  or  other  annihilation  of  the  debt,  both  on  account 
of  the  difficulty  in  which  the  debtor  would  be  in  seeking  for 
another  seeliriry,  and  also  because  the  creditor  need  not  release 
the  surety,  although  another  security,  who  is  as  good  as,  and 
eVen  better  thah  the  first,  should  be  offered  to  him  (5). 

On<he  other  hand,  there  are  some  exceptions  by  which  a 
security  can  also  be  released  before  payment,  or  without  making 
payment;  viz. 

I.  IF  the  debtor  delays  the  payment  from  time  to  time,  and  the 
creditor1  does  not  ejfcert*  himself  to  obtain  payment;  in  which  case 
die  surety,  to  prevent  himself  from  being  always  incumbered 
with  the  bail,  may,  after  the  lapse  of  a  few  years,  according  to 
hife  discretion,  insist  upon  the  creditor's  recovering  the  debt,  or  , 
releasing  him  from  the  bail.  (6) 

II.  If  a  debtor  begins  to  squander  his  property,  and  to  spend 
it  needlessly,  or  if  his  affairs  begin  to  become,  considerably  in- 


(i)  On  this  subject  there  is  an  express 
tettin  1. 36".  Ff.  de  fidejuss.  junct.  arg.  ex 
K  11.  Pf.  de  act-,  empt.  8c  1. 14.  Ff.  de  he- 
redit.  vel  act.  vend.  &  1. 6.  Cod.  de  here- 
dit.  vel  act.  vend. 

(a)  Cattrens.  ad  1.  45.  de  fidejuss. 
Gomez.  Var.  Resolut.  torn.  2.  c.  13.  n.  10. 
Gail.  lib.  a.  obs.  29.  To  this  opinion  ad- 
here also  Hartmann  Pistor.  obs.  sing.  44* 
Joan  a  Sande,  de  action,  cession'e,  c.  7. 
n;li,  1  a.  arid  Ctrpxov.  defin.  Forens. 
part  a.  constit.  17.  def.  16. 

(3)  Cur.  Holl.  dec.  12. 

(4)  L.  37.  Ff.  de  fidejuss.  1.  93.  $  fin. 
Ff.  desolut.  l.fin.  cod.  de  pact.  §  a.  Inst, 
de  fidejussor^).  1.  4.  §1.  Ff.  eod.  1.  xo. 


Cod.  Mandati.  1. 1.  Cod.  Si  cert.  pet.  1.  1. 
Cod.  de  hered.  act.  1. 56.  Ff.  de  condit.  & 
demonstrac.     * 

(5)  Arg.  1.  10.  Cod.  Mand.  L38.  Ff- 
eod.  cap.  fin.  extr.  de  fidejuss.  1.  U-  de 
constit.  pecun.  I.45.  §1.  Ff.  de  mand. 
1. 14.  1.  22.  1.  51.  Ff.  eod.  See  Jacob 
Cancer,  Var.  Resolut.  part.  a.  c  5.  n.  159. 
Nieol.  van  der  Hoog,  Singul.  Jur.  51. 

(6)  Arg.  1.  3.  in  fin.  Ff.  ut  in  posa.  le- 
gator. 1.  9.  Ff.  solut.  matrim.  1. 10.  Cod* 
mand.  1.  38.  §  1.  Ff.  eod.  See  Valentin. 
Franc,  de  fidejussorib.  c.  5.  n.  559,  &seq. 
Andr.  Gail.  lib.  2.  obs.  29.  n.  3.  Sande, 
Peris.  Frisic.  lib.  3.  tit  10.  def.  7.  Need. 
Adv.  vol.  i.  coos.  8. 
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volved  and  distressed,  the  surety  may  compel  him  to  pay  his 
debt,  or  to  release  him  from  his  bail.  (1) 

III.  A  surety,  who  bound  himself  for  a  debt  to  be  paid  at  a 
certain  time,  may  likewise  (the  time  being  expired)  demand  to 
be  released  from  his  bail.  (2) 

J 18.  In  like  manner,    where  a  surety  has   bound    himself  Whether  and 
for  the  payment  of  a   certain  sum,  to   be  made  at  a  certain  *ty  Vreleased" 
period,  no  time  or  prolongation  may  be  given  to  the  debtor  through  Pro- 
uithout  the  previous  consent  or  knowledge  of  the  surety.  (S)  Time  of  Pay- 
But  the  security  would  thereby  be  released  from  his  bail  (4?) ;  mtnl* 
and  so  it  was  likewise  decreed  by  the  court  of  Holland  on  the 
30th  July  1610,  in  the  case  of  the  guardians  of  the  children  of 
Hendrick  Buyteweg,    impetrator  in   the  first  instance  against 
Egbert  Jansz  Timmerman ;  in  which  case,  the  creditor,  hating 
made  a  subsequent  agreement  with  his  debtor,  and  prolonged 
the  time  of  payment,  on  condition  of  paying  interest,  the  surety 
caused  notice  to  be  given  to  the  creditor  to  recover  his  money, 
or  that  he  otherwise  would  riot  continue  bound  as  security ;  and' 
as  the  creditor  did  not  take  care  to  recover  his  money,  he  the 
surety  (the  debtor  having  in  the  meantime  been  reduced  td 
poverty)  was  released  from  the  claim  of  the  money  for  which 
he  had  become  security.     From  this  case  we  may  also  perceive, 
that  if  the  debtor  neglects  to  pay  in  due  time,  or  that  the  cre- 
ditor does  not  exert  himself  in  recovering  the  debt,  thinking 
that  he  is  sufficiently  secured  by  the  surety,  that  then  such  surey 
has  a  right  to  make  the  creditor  recover  the  arrears  due,  and1  b 
make  the  debtor  pay,  or  otherwise  to  be  released  from  the  btf? 
which  he  has  given.  (5) 

Other  and  more  numerous  exceptions  may  be*  seen  in  the 
authorities  referred  to  below.  (6) 


(i)  Cap.  fin.  extr.  de  fidejuss.  1.  10. 
Cod.  Mandati.  Valent.  Franc,  c.  5.  n.567. 
(Jail,  obs.  29.  n.  8.  Berlich.  decis.  287. 
n.  I  j.  Ant.  Faber.  ad  Cod.  lib.  8.  tit.  28. 
def.  39. 

(1)  I.  io.  junct,  1. 1.  §  1.  Ff.  deposit! 
1-  53.  in  pr.  Ff.  de  fidejussor^.  1.  3.  Ff.  de 
compensat.  See  Hartman.  Pract.  tit.  30. 
obs.  9.  Ant.  Faber.  Lb.  4.  tit. 26.  def.  24.  26. 

(3)  See  the  Sentence  of  the  Court  of 
Holland  in  the  cause  between  Mr.  Van 
Buttingen  and  Mr.  Pieter  Van  Dim,  dated 


4th  June  1677,  in  Bell.  Jurid.  p.543.  & 
seq. 

(4)  See  Sande,  lib.  3.  tit.  10.  def.  5. 

(5)  Vide  Sande,  1.  3.  tit.  10.  def.  7. 
And.  Gail.  1.  2.  obs.  30.  n.  3.  &  n.  11. 
Damhouder,  de  Tut.  &  Curat,  c.  6.  n.  66. 
Chriitin.  ad  Leges  Mechlin,  tit.  7.  art.  16. 
n.  3, 4.  Radelan:  decis.  46. 

(6)  See  Valent.  Franc,  de  fidejuss.  c.5. 
n.559.  &  seq.  Andr.  Gail.  1.  2.  obs.  29* 
Berlich.  decis.  261.  n.  8.  Gomez.  Var. 
Resolut,  torn.  2.  c.  13.  n.  10.  in  fin. 
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CHAP.  V. 

Of  an  effectual  Agreement,  and  its  Division* 


$  1.  An  effectual  Agreement  de- 
fined* 
2.  How  many  Sorts  there  are. 


§  3.  Of  what  Effeet  it  is,  and 
how  it  binds  any  one. 


An  effectual 

Acreenieni 

defined. 


Htm  many 
Sorti  there  ire. 


§  1.   A  N  effectual  agreement  is,  when  an  agreement  alone  is 
not  sufficient;  but,  independently  thereof,  the  immediate 
delivery  of  an  article  must  follow  before  the  same  is  fully 
confirmed. 

§  2.  Such   agreements   consist  of  loans  for   comsumption, 
loans  merely  for  use,  the  placing  into  custody,  mortgaging, 
exchanging,  rewarding,  acting  in  consideration  of  a  reward,  and 
acting  in  consideration  of  another  act  (1).    In  an  effectual  agree- 
ment, among  us,  is  included  the  purchase  of  immoveable  goods, 
which  is  not  otherwise  considered  as  completed  and  confirmed, 
but  when  lawfully  delivered  before  the  judge  of  the  place.  (2) 
§  S.  In  an  effectual  agreement  the  effect  of  the  obligation 
bind aDd  h°W  "  consists  in  and  receives  its  commencement  through  the  delivery 
'  of  tie  goods ;  not,  however,  that  one  cannot  be  bound  thereto  by 
agieement  and  promise  (which  in  that  case  would  belong  to 
another  sort  of  transaction,  of  which  we  shall  treat  in  a  sub- 
sequent page,)  but  because  the  matter's  passing  over  is  of  itself 
ftone  sufficient  thereto,  without  any  further  promise;  so  that 
iefore  the  delivery  of  the  article  there  is  no  obligation;  and  in 
:ase  of  a  person's  changing  his  mind,  he  may  recede  so  far  as 
die  matter  remains  entire  (3) ;  unless,  independently  thereof,  any 
reciprocal  promise  was  made,  whence  any  obligation  may  be 
attached  thereto.  (4) 


Of  what  Effect 


(z)  Tot.  tit*  Instit.  quib.  mod.  re  con- 
trail, obligat.  1. 5.  St  tot.  tit.  Ff.  de  pneacript. 
verb. 

(l)  See  Pbc.  May  9,  1529.  and  alto 
Book  ii.  ch.  vii.  1 4.  pp.  1*3, 124.  supra. 


(3)  L.  5.  Ff.  de  condict.  caus.  dat. 
seem. 

(4)  !*•  3*  Cod.  de  rer.  permui.  I.  %1 
Cod.  deptct. 
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CHAP.  VI. 

Of  a  Loan  for  Consumption. 
[Grot.  3.  10.] 


§  1.  Nature  of  a  Loan  for  Con- 
sumption. 

2.  In, what  it  consists,  and  in 

what  manner  it  is  effected 
,in  the  Loan  of  Money. 

3.  How  in  other  Articles  that 

may    be    measured    and 
weighed. 


§  4.  A  Loan  for  Consumption, 
hop  effected- 

5.  Whether  and  when,  for  such 

a  Loan,  the  immediate 
Delivery  ofttye  Matter  is 
required. 

6.  It  is  charitable,  and  without 

Gain. 


§  t.  ^1  LOAN  for  use  or  consumption  is  effected  when  a 
certain  article  that  admits  of  being  measure*!,  num- 
4>ered,  or  weighed,  is  delivered  to  any  oue,  with  the  intention. 
that  the  receiver  should  afterwards  return  as  much  of  Uje  same 
sort,  and  of  the  same  value,  as  the  giver  wishes  (1) :  ajnong,  the 
articles  that  admit  of  being  measured, .  numbered,  or  weighed, 
the  loan  of  money  is  reckoned  the  principal  sort  for  use.  (2.) 

'§4.  According  to  the  Roman  law,  the  money  which  one  per- 
son has  lent'to  another,  need  not  be  returned  exactly  in  the  same 
sort  (S),  which  is  also  adopted  so  far  among  us,  that  even  those 
who  promised  a  certain  sort  of  money  may  pay  with  another 
or  inferior  sort  of  money,  without  distinction,  if  it  be  but  current, 
.lor  the  amount  of  their  debt  according  to  the  common  and 
approve^  currency  (4) ;  unless  it  was  expressly  agreed  otherwise 
in  the  transaction  (5) ;  or  unless  any  one  who  is  indebted  a  large 
amount,  merely  with  the  intention  of  vexing  his  creditor,  picks 
oat  bad  and  very  small  coin.  (6) 

§  3.  With  regard  to  other  wares,  which  are  measurable  or 
ponderable,  and  come  into  transaction  by  being  measured  and 
weighed,  the  loan  for  use  can  likewise  be  made  of  them,  for 


Nature  of  ■ 
Loin  for  Con- 
sumption* 


In  what  it 
suts,andin 
what  Mumar 
it  ia  effected  in 
a  Loan  of 
Money* 


How  in  other 
Arddes,  that 
may  be  mea- 
sured and 
weighed. 


(i)  L.  S.  Ff.  dereb.  cred.  Vinn.  ad  pr. 
lose.  quib.  mod.  re  contr.  oblig.  Grotiua, 
Inlejd.  lib.  3.  c  10.  in  pr. 

(»)  L.  30.  Ff.  de  leg.  1.  ft  1. 14.  in  pr. 
Cod  de  non  numer.  pecun. 

(3)  Vide  Vinnius.  d.  loco.  n.  n. 

(4)  Accurs.  in  1. 35.  Bald,  in  1.  libera, 
it.  O.  in  rers.  Nota.  Cod.  de  Sentent.  ft 
Interbc.  omnium  jud.  Leonin.  conail.  31. 
n>  4.  Grotiua,  Inleyd.  1. 3.  c  10.  n.  18.  St 
c  14.  n.  30, 40.  Christin.  voL  ill.  deds.  1  • 
U.  I.  ft  voLi.  deck.  aij.  n.  8.    Cost.  An- 


twerp, tit.  64.  art.  5.  Cons,  ft  Adv.  part  i. 
cons.  ai6.  ft  part  a.  cons.  125.  Everhard. 
conail.  240.  n.  15. 

(5)  See  thia  subject  treated  at  large, 
supra,  book  ii.  ch.  ziii.  $  3.  p.  159.  Grotius, 
d.  loc  n.  19.  ft  n.  41.  Christin.  d.  vol.  i. 
decis.  215.  n.  10.  ft  deds.  391.  ft  vol.  iii. 
decis.  43.  n.  3.  Zypse  de  redit.  vers* 
Caeterum. 

(6)  Vide  Cost.  Antwerp,  d.  tit.  64. 
art. 5.  PineU.  ad  rubr.  Cod.  de  rescind, 
vend,  part  i.e. 3. n.  17. 
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A  Loan  for 
Consumption, 
how  effected. 


Whether  ind 
when,  for  Mich 
a  Loin,  the  im- 
mediate Deli- 
ver/ of  the 
Matter  is  re- 
quired. 


It  if  charitable 
and  without 


instance,  of  oil,  wine,  grain,  and  also  bread  and  beer,— if  the 
same  be  returned  in  the  same  sort  and  value;  such  as  bread  and 
beer  at  present,  for  which  a  certain  price  and  weight  were  fixed, 
and  according  to  which  they  may  always  remain  one  and  the 
same  with  respect  to  the  sort,  and  may  be  returned  at  any 
time.  (1) 

§  4.  A  loan  for  use  is  understood  to  be  effected,  both  tacitly 
and  by  express  words;  especially  in  the  loan  of  money,  wherein 
by  counting  out  a  certain  reasonable  sum  of  money,  it  is  under- 
stood that  a  loan  has  been  effected  for  use,  although  it  be  not 
expressed  therein.  (2) 

§  5.  Neither  is  an  immediate  delivery  of  the  property  always 
necessary  to  constitute  such  loan  (3) ;  but  it  is  sometimes  suf- 
ficient if  it  has  already  been  delivered  in  consequence  of  another 
consideration,  and  is'  confirmed  anew,  or  if  the  delivery  be 
made  per  Jtctumem  brevis  manus,  that  is,  by  a  brief  handy  in  con- 
sequence of  an  order  of  conveyance  from  another  having 
authority.  (4) 

§6.  All  loans  for  use  are  in  their  nature  charitable;  so  that  one 
cannot  enjoy  and  claim  more  than  even  as  much  as  that  what  was 
lent  out ;  unless  it  be  agreed  otherwise  (5),  which,  however,  is 
never  understood  to  be  tacitly  included,  but  must  be  effected  ex- 
pressly, as  in  other  transactions.  (6) 


(i)  L  35.  §5.  Ff.  de  cfiotrah.  empt. 
junct.  l.a.  §1.  Ft  de  rtb.  cred.  &  ibi 
Bert. 

{*)  Arg.  1. 3.  Ff.  da  rob.  credit  k  ibi 
Gloat,  &  DD. 

<3)  <*  ix*  f  u  U30,  Ff.  de  xtb.  cred. 


(4)  L.  9.  §  fin.  L  xx.  1.  ij.  Ff.  de  reb. 
cred.  junct.  §  44.  Inetk.  de  rer.  dire. 

(5)  L.  3.  L  6.  God.  81  cert.  pet.  L  3. 
Cod.  deuaur. 

(6)  L.  8.  Ff.  de  eo  quod  certo  loco. 
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CHAP.  VII. 

Of  Interest. 


[Grot. 

|  1.  Interest  defined. 

2.  Rate  of  Interest. 

3.  How  to  be  computed. 

4.  How  long  it  is  understood  to 

run. 

5.  Payment  of  Interest  esta- 

blishes the  Legality  of  the 
Debt. 

6.  Interest  upon  Interest^   in 

what  cases  allowed. 


3.  10.] 

§  7.  No  Preference  to  be  given  to 
Creditors  for  more  than 
Three  Year's  Interest. 

8.  In  what  Cases .  Interest    is 

tacitly  understood  to  run. 

9.  Whether  Arrest  will  check 

the  Course  of  Interest. 
10.  Interest,  in  what  Cases  pay- 
able on  Bequests  and  en- 
cumbered Inheritances, 


§  1%  'WHAT  is  agreed  to  be  paid  for  the  use  of  the  money  interest  defined; 

lent,  is  commonly  denominated  interest,  or  the  gain 
upon  the  money,  because  it  mostly  consists  in  money ;  by  which 
the  borrower,  besides  re-paying  the  same  with  the  like  sort  and 
value,  further  engages  to  pay  as  much  as  the  lender  is  deprived 
of,  on  account  of  his  not  having  the  use  of  that  property ;  this 
is  by  some  denominated  usury,  but  improperly. 

§  2.  But  in  order  that  what  the  lender  is  deprived  of,  in  con-  lUteef  Interest, 
sequence  of  not  having    the  use  of  his  money,  may  not  be 
esteemed  too  high,  nor  amount  to  an  improper  gain,  or  usury, 
strictly  so  called ;  it  was  ordained  by  a  proclamation  of  the 
4th  October  1540,  that  merchants  should  lend  out  their  money 
upon  no  higher  interest  than  eight  per  cent  (1) ;  and,  if  any  thing 
was  mortgaged  for  the  security  of  the  principal,  then  the  high 
court  decides  no  more  interest  than  the  sixteenth  penny  (2) ;  al- 
though the  court  in  such  cases  used  also  to  allow  seven  per 
cent.  (3)    And  it  was  expressly  directed  by  a  statute  at  Amster- 
dam, on  the  25th  April  1614,  that  any  one  having  any  amicable 
•pawn  in  his  hands,  may  claim  no  higher  interest  than  six  and 
one-fourth  per  cent. 

§  3.  Where,  however,   it  has  not  been  stipulated  and  ex-  How  to  be  com* 
pressed  how  much  and  how  high  interest  should  be  paid,  it  is  puted* 
at  so  much  as  it  is  usual  to  contract  for,  according  to 


*  •  :  1 1    i  1 1  r  ;.  i 


i 


i)  Secundum  1.  aft.  God.  de  uwr. 
a)  Coceojobf.*. 


(3)  See  Corea.  d.  obs.  4.  in  not.  Gro- 
tiu»,  Inleyd.  lib.  3.  c.  ic.  u.  ao.^Ji  fti 
notata. 
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[Book  IV. 


Ho^  \or%  it  is 
understood  to 
run. 


Payment  ox 
Interest  etta- 
feliehctthe  JUe" 


the  custom  of  the  country  or  place  where  die  contract  k 
made  (1) ;  against  which  custom  an  error  was  committed  in  the 
consultations  of  the  Dutch  Jurists.  (2) 

$  4.  The  length  of  time,  during  which  interest  is  understood 
to  run,  must  also  be  judged  from  the  contract :  so,  that  if  I  sty, 
"  I  promise  you  such  a  sum  as  I  borrowed  of  you^  to  repay  tn 
May  next,  with  the  interest  thereof:9*  and  though  I  do  not  pay 
punctually,  you  cannot,  according  to  the  strictness  of  the  law, 
claim  more  or  further  interest  than  until  May.     But  it  will  be 
necessary  for  that  purpose  to  mention,  "  with  the  interest  from 
this  day's  date  until fujU  payment ,"  for,  wherever  any  obligation 
comes,  it  must  be  expressed  in  clear  words,  without  which  it 
cannot  be  extended  (3).     And  so  it  was  decreed  in  the  case  of 
Pieteije  Pietersz,  plaintiff,  against  Claas  Jacobsz  Koek-bakker: 
but  it  was  afterwards  determined  in  the  case  of  Dirk  Janz  Pyt, 
and  confirmed  by  the  high  court,  on  the  4th  January  1620,  that 
when  any  one  lends  his  money  for  one  year,  and  stipulates  (or 
interest  thereby,  the  said  time  is  not  added  thereto,  to  stipulate 
the  interest,  but  to  have  back  bis  money  lent;  which,  if  it  runs 
for  a  longer  time,  must  be  tacitly  understood  to  be  renewed,  as  if 
it  had  been  agreed  between  them  that  the  said  interest  should 
tontinue  to  run  which  had  been  agreed  upon ;  and  that  there- 
fore it  must  be  understood,  that  the  interest  stipulated  until  that 
time  is  to  run  further,  after  the  stipulated  time ;  ahd  so,  in  the 
cabe  of  a  debtor,  who  had  neglected  to  pay  on'  demand  being 
ttfade*  whereby  he  is  understood  tacitly  to  content,  that  the 
farther  interest  should  continue  to  run.  (4) 

Bo,  in  the  case  of  a  person  who  proftiised  interest  only  till 
fcetttfn  time,  (as,  for  one  year)  i£  after  the  expiration  of  that 
iStfie,  he  continued  to  pay  that  interest  annually  during  seVerel 
jre&rs,  he  would  in  consequetace  thereof  Hk&wise  be  indebted 
the  *aid  interest  of  the  following  years;  and  in  au<&  Case  it  is 
likewise  understood,  that  such  agreement  had1  bden  t&cftfy  re- 
nefttid,  and  it  was  so  judged  by  Sande.  (5) 

$5.  But  whether  any  one,  who  without  toy  contract  ha*  J»2d 
an  manual  interest  dtoAtig  some  years,  wotild  thereby  be  beflmd 


(1)  Alfc.  V  i.  *  L  37.  K  de  usurl*. 
junct.  L  3.  $  1.  Ff."  do  chute,  tutei,  «c 
u'tili  action,  contra,  L31  &  L  41.  §  ult.  Ff. 
de  uitfris. 

(a)  CaosukatienvmdeHblbiidMRegts- 
geleerden.  vol.  i.  cons*  %f$,  Set  Groene- 
wet;.  add.  1.3c.  FT.  dt  umris.  Chiutin. 
toLi.  decie-aoj.  n.  1.  fie  toq.  Neoitid. 
Soprem.  Cur*  decia.  3. 


See 


0)  I*.  99.  FT.  de  Verfwr.  obBg. 
Sende,  IiIkj.  tit.  !*.<*&?.  krpt 
tor  7.  Cod.  de  usnris. 

(4)  RwSt.1.1*.  *£a*\W.  JtektXn- 
Cod.  de  contra,  vel  commit.  A^.  See 
Ant.  Fiber,  ad  Cod.  lib.  4.  tit.  14.  del  1 

(5)  LHm  3.  tit.  14.  *ctV*  ;  j 
adC0d.liU4.tit.a4.  dcaVt. 
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to  pap  further  the  said  annual  interest ;  h  is  understood,  that  in  gjfy  <*** 

such  ease  the  legality  of  the  debt  is  thereby  sufficiently  con- 

fifnied ;  became  no  one  is  supposed  to  pay  several  times  and 

often  what  he  was  not  indebted ;  unless  he  could  prove  that  he 

did  not  owe  the  same,  and  had  paid  it  from  an  imaginary 

cause  (1).     And  it  is  likewise  customary  in  some  places,  where 

any  one  has  lent  money  (without  agreement  for  interest)  to  be 

repaid  at  a  certain  time,  and  receives  interest  thereupon,  without 

receiving  at  the  same  time  the  principal  amount,  that  such  person 

tacitly  binds  himself  thereby  to  receive  an  annual  interest,  and 

is  not  entitled  to  demand  the  principal,  but  can  demand  to  make 

it  hypothecary,  according  to  the  common  proverb  "  otice  interest 

always  interest"  (2).     But  this  does  not  agree  with  our  practice, 

according  to  which,  in  an  annual  rent  sold,  from  the  nature  of 

the  purchase,  the  redemption  is  only  in  the  choice  of  the  seller 

and  the  debtor  of  the  rent  (as  we  have  already  seen-(S) ) ;  but  in 

other  common  interests,  the  lender  alone  has  the  power,  after 

proper  nptioe,  of  refusing  the  continuation  of  the  money  lent 

out  by  him. 

§  6.  Interest  upon  interest  cannot  be  taken,  although  the  in-  interest  upon- 
teest  due  had  remained  so  long  unpaid  (4).  It  is  however  allowed  <?ttt>t  £omt& 
st  Antwerp  (5),  and  is  customary  amongst  as  in  annual  arrears 
of  interest  due  to  the  country  or  state,  the  interest  of  which 
may  be  again  added  to  the  principal  and  increased.  (.6) 

In  like  manner,  a  guardian,  who  has  any  money  of  his  ward's 
in  his  hands,  and  does  not  lay  out  the  interest  in  arrear  for  the 
benefit  of  the  ward  within  a  certain  time,  is  likewise  obliged  to 
pay  interest  upon  the  said  interest  (7).  But  where  the  interest  had 
remained  so  long  unpaid,  that  the  same  added  together  amounts 
to  more  than  die  principal  itself,  the  remaining  interest  may  not 
he  claimed,  .and  the  course  of  interest  then  ceases.  (8) 

§  7.  By  a  proclamation  of  the  26th  October  1572,  it  was  No  Preference 
established  for  die  benefit  of  creditors,  that  on  money  secured  creditors  far° 
and  pledged,  preference  should  not  be  given  to.  others  for  more  more  thanThret 

Years  Interest* 


(i)-  Arg.  L  6.  Ff.  de  amis.  See  Pyr. 
Mtur.  tract,  de  Sahit.  c.  3  7.  Anton.  Faber. 
ad  Cod.  1.  S.  tit.  4.  def.  7.  Joan  a  Sande, 
fib.3.  tk.14.  def.  4. 

(*)  To  the  prevalence  of  this  custom  at 
Utrecht,  G.  Wassenaar  bean  testimony  in 
his  Pract.  Notar.  c.  iz.  §  3. 6. 

(3)  Vide  supra,  Book  ii.  ch.  xiiL  pp.158 
—161. 

(4)  1. 19.  Ff.  &  L.  uIl  Cod.  de  Usuris. 

(5)  According  to  Leoninus,  cons.  13. 
n»4-  ven.Tnuagrediendo. 


(6)  Chrisrin.  vol.  i.  dec.  49.  k  vol.  iii. 
dec.  43.  n.  6.  &  ad  leges  Mechlin,  tit.  22. 
art.  9.  n.  13.  in  addit. 

(7)  L.  si  tutor.  &  in  1.  tutor.  §  usune 
&  §  si  usuras.  Ff.  de  administrat.  tutor. 
Vide  supra,  Book  i.  ch.  xvi.  §  S.  p.  95. 
Cons.  &  Adv.  vol.  ii.  cons.  146. 

(8)  L.  to.  Ff.  de  usuris.  1.  vj.  Cod. 
eod.  Vide  Groeneweg.  ad.  d.  1.  27.  Joan 
a  Sande,  lib.  3.  tit.  14.  def.  5.  in  fine* 
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Whether  Arrest 
will  check  the 
Course  of  Inte- 


than  three  years  interest;  but  it  is  not  observed,  except  at  some 
places  where  it  was  likewise  established  by  special  statutes.  (1) 
fit  what  Cues         J  8.  It  is  a  common  rule,  that  no  one  can  legally  be  charged 
undemooVto      ^d*  my  interest,  except  upon  an  express  agreement  (2);  but  there 

are  several  exceptions  in  which  interest  is  tacitly  understood  to 
run,  and  interest  can  likewise  be  demanded  without  an  agree- 
ment upon  what  has  been  judicially  demanded,  and  not  paid  in 
proper  time  (3);  in  which  case  interest  runs  from  the  day  of 
litigation  (4) ;  and  the  debtor  who  does  not  agree  with  his  cre- 
ditor respecting  the  debt,  may  release  himself  by  submitting  it 
to  the  court,  and  suppress  the  course  of  such  and  other 
interest.  (5) 

$  9.  But  whether  arrest  and  a  closed  hand  (gesloten  hand),  as 
well  as  depositing  the  money  in  court,  would  check  the  course 
of  interest,  is  a  question  concerning  which  the  doctors  are  by 
no  means  agreed :  for  example,  whether  a  debtor  is  bond  to 
pay  interest  to  his  creditor  when  the  debt  has  been  arrested 
under  him,  or  when  he  has  been  prohibited  from  paying,  or 
when  he  does  not  know  any  certain  person  to  whom  he  may 
pay  freely.    And  the  general  opinion  of  all  the  doctors  respect- 
ing this  question  is  (6),  that  in  such  a  case  he  owes  no  interest; 
because  no  one,  without  any  agreement  or  neglect,  owes  in- 
terest (7) ;  and  that  legal  prohibition  considers  any  one  without 
fault  and  penalty  (8).     Provided  nevertheless,   that  if  on  the 
other  side  it  be  proved,  or  if  there  otherwise  was  reason  for  sus- 
pecting that  the  debtor  in  the  meantime  had  used  the  money, 
and  made  or  could  have  made  his  profit  thereby,  and  the 
contrary  be  not  proved  by  him;  namely,  that  he  had  kept  it 
without  the  use  and  fruit  thereof;   in  such  case  the  debtor, 
notwithstanding  the  arrest  and  closed  hand,  cannot  well  avoid 
paying  the  interest  (9).    And  so  it  was  understood  by  the  high 
court  in  the  year  1652,  in  a  cause  between  the  heirs  of  Adrian 
Jansz  van  Koudekefk  and  Mr.  Philip  van  Cromstryen,  which 
case  I  have  seen  maintained  as  far  as  in  revision. 


(i)  See  Statute*  of  Leyden  of  the 
aitt  April  1616.  See  the  new  Statutes, 
art.  125. 

(a)  L.  3.  &  1. 6.  Cod.  Si  cert.  pet.  1. 3. 
Cod.  de  usuris. 

(j)  L.  17.  Si  pupillo  Ff.  de  usuris. 

(4)  Christin.  vol.  iii.  defin.  45.  n.  a,  3. 
Sande,  lib.  3.  tit.  14.  def.  x. 

(5)  L.  1.  §  ult.  1. 7.  1. 6.  1. 19.  Ff.de 
usur.  Sande,  lib.  3.  tit.  14.  def.  8. 

(6)  Felin.  in  cap,  constitute  193.  extra 
de  rescript,  n.  12. 


(7)  L.  17.  Si  pupillo  1. 34.  §  in  bona? 
rklei.  Ff.  de  usuris.  1.  87.  $  usuras.  Ff.  de 
leffat  2 

(8)  Gloss,  in  1. 4.  Ff.  de  ooodit.  triti- 
cisris.  Felin  d.  loco.  Guid.  Pans.  dens.  340. 
n.  3.  Tusch.  oonclus.  practtcahiU  torn.  6. 
conclus.  480.  n.  10.  &  seq. 

(9)  Arg.  1. 14.  Ff.  de  eondict.  indeb. 
&  1.  a»6.  Ff.  de  reg.  jur.  junct.  1.  34.  FT. 
de  usuris.  &  1.  23.  tf.  de  pignorat.  act. 
Csrpsov.  Def.  Foreos.  put.  2*  conatit.  30. 
Def.  24.  in  fine. 
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§  10.  On  bequests  and  encumbered  inheritances,  which  are  feteie*,  *  whit 
not  paid  when  due,  interest  roust  likewise  be  paid,  as  already  onBeaueataand 
shown  at  large  in  book  iii.  ch.  9.  §  39.  p.  27S,  supra.  JXJrttancei 

§  11.  It  is  likewise  understood,  that  interest  runs  upon  the  in-  imerest 


stalments  of  the  purchase  money  of  houses  and  lands,  which  is  not  ufoa  ^i"*"1" 

paid  at  its  proper  time,  although  it  had  not  been  agreed,  accord-  chase  Money. 

ing  to  this  rule,  "  money  and  pawn  may  not  be  in  one  and  the 

same  hand  (1 )."     But  in  these  cases  such  interest  has  no  right  of 

preference  or  mortgage,  as  was  understood  by  the  court  in  the 

case  of  Jan  Dirksz  van  Keulen  against  Willem  Willemsz  van 

Nieupoort,  on  the  11th  November  1609;  and  that  such  interest 

does  not  proceed  from  contract,  but  from  the  construction  of 

the  law.     But  it  has   been   established  at  several  places  by 

statutes,  and  is  still  customary,  that  interest,  upon  the  payment 

by  instalment  of  the  purchase  money  of  houses  and  lands  in 

arrear  (where  no  interest  was  stipulated),   does  not  begin  to 

run  until  three  months  after  the  payipent  of  each  instalment 

becomes  due.     So  it  was  ordained  at  Leyden,  on  the  22d  June 

1617;  viz.  that  all  instalments  proceeding  from  the  purchase  of 

houses,  grounds,  and  premises,  according  to  the  agreement  and 

promises  contained  in  the  executed  title-deeds  thereof,  should  be 

paid  when  the  payments  respectively  become  due,   into  the 

hands  of  the  creditor,  or  the  persons  having  a  right  to  them ; 

and  that  no  delay  thereof  should  be  granted  by  the  pacifiers  or 

tribunals,  unless  proper  interest  be  paid  by  the  debtors,  at  the 

rate  of  the  twentieth  penny  in  a  year,  to  be  computed  from 

three  months  after  the  respective  expirations*    until  the  full 

payment  shall  be  made.  (2) 

$12.  Interest  ceases  on  payment  of  the  principal,  and  also  in  when  lotere* 
the  same  manner  as  the  obligation  for  the  principal  itself  (3). 
But  as  to  the  question  when  interest  in  arrear  is  understood  to 
cease,  and  whether  the  same  is  understood  to  have  been  dis- 
charged upon  receiving  the  principal,   without  any  protest  or 
declaration  of  reservation  of  right;  it  is  understood  so  in  the  case 
of  tacit  interest,  which  one  would  be  indebted  without  agree- 
ment (4) ;   but  not  of  interest  which  is  due  in  consequence  of  an 
express  contract*  (5) 


fi  J  Fadt.  L  5.  Cod.  de  act.  empti. 
(%)  Vide  Niewe  Keuren  (New  Statutes), 


(3)  1. 9. 1. 11.  L  ip.  Cod.  de  usur.  §  z. 
lostfc.  qmib.  mod.  tollit.  obligatio. 

(4)  '•  49-  f  1.  Ff.  de  act.  empt.  1. 4. 
Cod.  depoaiu.  1. 8.  in  fin.  &  1.  ult.  Ff.  de 


I    eo  quod  certo  loco.  1. 6.  §  ult.  Ff.  de  leg. 
commiS9or. 

(5)  d.  1. 49.  §  1.  Ff.  de  act.  empt.  &  1.8. 
Ff .  de  eo  quod  certo  loco.  See  Pyr.  Maur. 
tract,  de  salut.  oblat.  &  recent,  c.  12.  An- 
ton. Faber.  ad  Cod.  L  4.  tit.  24.  def.  5. 
Joan,  a  Ssnd*.  lib.  3.  tit,  14.  def.  10. 


Zl 


(    344    )  [BooklV. 


CHAP.  VIH.  - 

Of  the  Bank  of  Loan,  or  Pawn  (Lombard). 


$  1.  Nature    of  the  Bank    of 
Loan,   or  Pawn  (Lom- 
bard.) 
2.  Under  whose  Care,  and  by 
whom  to  be  managed. 


§  3.  TJie  Measure  and  Tax  of 
the  Gain  and  Interest 
4.  Loans  upon  Pawns,  when 
and  how  to'  be  redeemed* 


Nature  of  the     §  1.  T7ROM  the  common'  course  of  interest  is-  excluded  die 
pSwi  (Lo!£*  bank  of  foan,  otherwise  denominated  die  pawn  (Lou* 

*«*)•        '     bard),  where  eVety  one  may  pawn  his  property  upon  loan  for  a 

reasonable  amount  daily  and  Weekly,  according  to  the  value  of 
the  property  pawned,  for  Which  the  pawnbroker  (1)  may  trice 
for  his  trouble  and  advance  of  money,  a  reasonable  gain.  For 
this  purpose  there  are  certain  persons  appointed  by  the  govern- 
mentj  besides  whom  no  6ne  is  allowed  to  take  pawn  upon  Such 
loan;  and  in  order  that  the  said  gain  may  not  be  estimated  too 
high,  it  is  limited  to  a  certain  amount. 
Under  wh«e  §2:  The  superintendence  of  such  loans  was  aiitiendy  com* 

Shorn  w^      netted  to  the  bishops,  as  appears  by  the  records  of  the  council 
winged.       ''  of  Trent  (2);  but  after  the  abolition  of  the  papal  laws,  and  of 

the  ecclesiastical  tribunal  among  us,  the  said  superintendence 
was  (by  a  resolution  of  the  States  of  Holland  of  the  17th  No- 
vember 1578  and  11th  April  1584)  given  and  recommended  to 
the  magistrates  of  every  city ;  "  and  all  such  christian,  political, 
and  reformed  orders  abd  means,  relative  to  the  said  loan,  were 
to  be  sought  for,  placed,  and  maintained  for  the  best  conve- 
nience, rind  with  the  least  prejudice  of  the  needy  public,  do 
that  with  honour  and  profit  to  the  same  the  management  may 
take  plrfce." 

In  some  places,  stich  banks  of  loan  are  established  by  and  an 
behalf  of  the  city,  and  managed  by  people  appointed  for  that 
purpose,  with  certain  salaries ;  and  the  profit  is  laid  out  for  the 
benefit  of  the  public,  or  distributed  yearly  to  the  common 
poor.  In  other  cities  it  is  farmed  out  under  certain  regulations 
and  conditions  for  a  certain  amount,  to  be  paid  yearly  for  the 
benefit  of  the  poor. 


(i)  Ta/d  header  (Table  bolder)  in  the    I       (a)  Stmoa  %%.  c*  8. 


i 
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S  3.  And  the  measure  of  the  gain  belonging  thereto  is  ob-  The  Mown 
served,   and  the  interest  upon  the  money  unemployed  (with  Otintnd 
which  the  pawnbrokers  ought  to  be  provided  for  the  accommoda-  Int6mt- 
tion  of  every  one),  for  their  trouble  in  counting  out  and  receiving 
back  the  money,  the  risk  of  loss  in  appraising  the  pawns,  the 
wages  of  their  servants,  and  other  expences,  is  usually  taken  at 
the  highest  rate ;  and  where  any  annual  farm  is  fixed  at  24  and 
21  per  cent,  yearly,  at  the  lowest  rate,  and  where  the  bank  of 
loan  is  kept  by  and  on  behalf  of  the  city  kself  at  18,  16,  and 
12,  and  likewise  whefe  it  is  at  ten  or  eight,  or  otherwise  gene- 
rally at  18  per  cent,  yearly,  pawnbrokers  must  keep  their  boxes 
well  supplied  with  money,  and  must  provide  for  atl  further 
trouble  and  expences. 

§4.  These   pawns  tfpon  loans  may  be  redeemed  by  the  i°tW111?* 
debtors  at  any  time  when  they  please ;  provided  that,  when  they  and  how  to  1* 
redeem  the  property  and  return  the  money  borrowed,  they  redecin,d* 
pay  such  interest  as  is  in  arrear,  according  to  the  time  elapsed ; 
but  in  order  that  the  pawnbroker  should  not  be  detained  too 
long  with  the  property  upon  which  the  loan  was  made,  and  the 
interest  does  not  exceed  the  value  of  the  property,  people  are 
not  allowed  to  leave  their  pawns  longer  than  a  year  and  six 
weeks;  and  whoever  does  not  redeem  his  pawn  within  the  said 
time,  it  is  publicly  sold  as  a  perquisite,  and  the  overplus  given 
to  the  common  poor  ftmds,   where  the  proprietor  may  still 
tone  and  fetch  it  within  certaiti  time,  which  time  in  some  places 
is  limited  to  within  three  years. 
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CHAP.  IX. 


Bottomry  de- 
fined, ind  by 
whom  to  be 
contracted. 


§2. 

Whether  and 
when,  by  Mas- 
ten  of  Ships, 
without  the 
Authority  of 
their  Owners. 


Of  Bottomry 

[Grot  3.  1 

§  1.  Bottomry    defined,    and    by 
whom  to  be  contracted. 

2.  Whether  and  when  by  Masters 

of  Skips,  without  the  Au- 
thority of  their  Owners. 

3.  Insurance  of  Ship  and  Cargo, 

defined. 

4.  How  and  to  what  Amount  to 

be  effected. 

5.  For  what  Damage  or  Loss 

obliged. 

6.  What  Goods  may  be  insured* 

7.  Whether  and  when  Goods  and 

Merchandize,  already  pe- 


/ 


and  Insurance. 

1.&3.24.] 

risked  or  damaged,  may  be 
insured. 

8.  Of  Insurance  upon  good  and 
bad  News. 

9.  No  Time  to  be  granted  for 
the  Purpose  of  touching  at 
any  other  Port;  nor  the 
Voyage  to  be  altered  by  the 
Party  insured,  except  in 
case  of  Necessity, 

10.  When  the  Right  of  Insurance 
commences  and  ceases,  and 
kow  it  is  to  executed* 


"PROM  the  common  course  of  interest  are  also  excluded  loans 
of  money,  by  which  the  lender  takes  upon  him  the  risk  of 
the  sea;  on  which  account  he  may  contract  for  so  much  more 
interest  as  the  risk  and  danger  of  sea  (according  to  the  circum- 
stances of  the  place  and  time)  can  be  estimated  beyond  the 
common  coprse  of  interest,  not  only  at  ten  or  twelve  but  even 
at  twenty  per  cent.,  less  or  more.  (1) 

These  are  Bottomry  and  Insurance. 

§  1.  Bottomry  is  the  lending  of  money  upon  the  keel  of  the 
ship,  to  be  repaid  with  certain  interest  if  the  ship  arrives 
safely,  which  may  be  contracted  not  only  by  the  owners  of  the 
ships,  but  also  by  the  masters  of  ships,  who  may  borrow  on  their 
own  account  as  much  as  they  require,  when  abroad,  for  the 
performance  of  their  voyage;  but  in  this  country  no  masters  of 
ships  may  contract  any  bottomry,  except  upon  the  clear  will  and 
consent  of  major  part  of  the  owners,  unless  they  can  obtain 
from  some  of  their  owners  no  money  for  the  purpose  of  fitting  out 
their  ships ;  in  which  case  the  masters  of  ships,  on  account  of 
such  unwilling  owners,  may  take  so  much  moneyupon  bottomry 
as  their  share  in  the  ship  amounts  to.  (2) 


(i)^  Tot.  tit.  Ff.  8c  Cod.  de  nautico  fe- 
nore  junct.  Novell.  xo6. 

(a)  See  Recueil  ran  de  Cottuymen  tot 
Amsteldam  (Collection  of  the  customa  of 
Amsterdam),  c.j».  art.  i  &  7,  Wbbuyoe 


Ze-regten  (Maritime  laws  of  Wlsbuy). 
art.  40.  Oraanantie  der  Ze-regten  (Ordi- 
nance of  maritime  laws)  of  King  PhUip>of 
the  year  1563,  tit.  ranSchippers  enKoop- 
luyden,  art.  is.  tod  tit.  Asnirantie,  art  io>. 


Ch.  9.]  Of  Bottomry  and  Insurance* 
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§8.  Insurance  is  a  contract,  by  which  one  party  in  consider*-  lnww*«  *f 
tion  of  a  stipulation  undertakes  to  indemnify  the  other  against  defined.  « 
the  risk  of  the  sea  or  water,  fire,  enemy,  pirates,  or  other  mis- 
fortunes which  may  befall  the  ship  and  her  appurtenances,  or 
the  goods  or  merchandize  embarked  on  board  her,  until  she 
arrives  safely  at  the  place  of  her  destination. 

The  peculiar  rights  and  qualities  to  be  observed  in  an  insu- 
rance, are  especially  the  following. 

§  4.  I.  The  goods  insured  must  be  brought,  according  to  their  How  and  to 
real  value  and  loaded  with  knowledge.  (1)  be  effected. 

II.  No  one  may  cause  his  $hip  and  equipage  to  be  insured  for 
him  and  his  joint  owners  against  the  danger  of  water,  fire, 
enemy,  pirates,  or  other  accidents,  to  a  further  amount  than 
for  half  the  value  thereof  (2) ;  which  sum  by  the  customs  of 
Amsterdam  was  increased  to  two-third  parts  (S);  and  with  re- 
spect to  merchandize  and  goods,  at  least  the  tenth  part  of  the 
value  thereof  which  the  same  cost  by  purchase  or  otherwise, 
must  remain  uninsured;  provided,  that  the  merchandize  at 
Antwerp  amounts  to  upwards  of  a  thousand  Flemish  pounds 
(and  according  to  the  customs  of  Amsterdam,  to  upwards  of 
two  thousand  pounds)  belonging  to  one  person ;  who  may<cause 
the  whole  of  the  remainder  to  be  insured;  of  which  only  thtf 
tenth  part  of  the  said  thousand  or  two  thousand  pounds  are  to 
remain  uninsured.  (4) 

§5.  III.  If  the  insured  property  happens  to  be  spoiled  or  Pot  what  Da* 
damaged  of  itself,  without  any  external  cause,  in  such  case  the  SJe^ 
insurer  is  answerable  for  the  same.  (5) 

§6.  IV.  All  merchandizes  may  bp'jpsured,  with  the  excep-  What  Goods 
tion  of  freight  and  hire  of  masters  of  ships  and  the  crew,  and  may 
stores  of  ships,  persons,    lives,   gunpowder,  lead,  provisions, 
or  other  similar  articles,  which  are  consumed.  (6) 

$  7.  We  may  likewise  cause  to  be  insured  ships,  wares,  goods,  Whether  and 
and  merchandize,   which  at  the  time  of  the  insurance  were  Merchandise, 
already  perished,  robbed,  and  spoiled,  if  the  person  who  caused  *i*^prah«i 
the  insurance  to  be  effected  were  ignorant  of  it;  or  if  there  were  he  insured/ 
such  a  distance  that  he  could  not  know  of  it,  namely,  three 
miles  computed  for  two  hours.  (7) 


(i)  See  the  Ze-regten  (Maritime  laws) 
of  King  PhOtp,  of  the  year  1563,  tit.  Van 
veraekeT,  art*  io» 

(*)  Ibid.  art.  8. 

(3)  Rec.  Coat.  Am*,  ch.  3a  art.  10. 

J 4)  Ze-regten    van    Koning    Philips, 
X  1563,  tic  Van  veraekering,  art.  11. 
Rec  Coat.  Am*,  ch.  30.  art.  11. 


(5)  Co*.  Antwerp,  tit.  54.  art.  15. ; 
Co*.  Am*,  ch.  30.  art.  47. 

(6)  Ze-regten  van  Koning  Philips,  tic 
van  Veraekering,  8, 9.  Co*.  Am*,  ch.30. 
art.  10,  xz,  17,  »4* 

(7)  Ze-regten,  tit.  van  Veraekering, 
art.  4.  Co*.  Antwerp,  tit.  54.  ait.  lo. 
Cost. Am*,  ch.30.  ait. SO, ax. 
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Of  Insurance 
upon  good  and 
bad  News. 


Mo  Time  to  be 
granted  for  the 
Purpose  of 
touching  at  any 
other  Port,  nor 
the  Voyage  to 
be  altered  by  the 
Party  insured, 
except  in  case 
of  Necessity. 

When  the  Right 
of  Insurance 
commences  and 
ceases,  and  how 
it  is  to  be  exe- 
cuted. 


Of  Bottomry  and  Ifmumce*        [Book  IV. 

§  8.  Whereof  dear  information  is  to  be  given,  how  long  the 
ship*  were  out,  and  what  was  the  last  news  thereof;  which  k 
denominated  insurance  upon  good  and  bad  news;  for  otherwise 
an  insurance  made  three  months  after  the  departure  of  ships  in 
Europe,  Barbary,  or  the  neighbouring  parts,  and,  at  places 
more  distant,  six  months  after  the  departure,  would  be  null  and 
void,  and  cannot  exist  (1) 

§  9.  V.  The  person  who  caused  the  insurance  to  be  efiheted, 
may  not  cause  the  master  of  the -ship  freighted  by  him  to  touch 
at  any  other  port,  or  take  his  course  to  any  other  port,  or  cause 
the  voyage  specified  in  the  policy  of  insurance  to  be  made 
longer  or  altered;  in  which  case  the  insurance  will  be  of  no 
value,  unless  the  master  of  the  ship  was  obliged  out  of  necessity 
to  touch  at  any  other  port,  without  the  order  of  the  insurer.  (2) 

§  10.  VI.  The  insurance  commences  from  the  time  that  the 
ship  is  ready  to  sail,  and  the  insured  goods  are  brought  upon 
the  wharf  or  shore  or  in  the  boats,  in  order  to  be  thence  loaded 
on  board  the  ship,  until  the  same  arrive  at  the  port,  and  be  safely 
unloaded  within  the  time  of  twenty-four  hours;  and  whatever 
loss  or  accident  may  happen  in  the  meantime,  the  person  who 
guises  the  insurance  to  be  made  ought  to  give  proper  infonna- 
tion  thereof  to  the  insurer,  and  to  prove  the  same ;  which  being 
effected,  die  insurer  after  three  months,  upon  security  being 
given  to  wake  restitution  if  it  be  subsequendy  found  otherwise, 
must  make  indemnification  for  the  property  lost  or  perished,  so 
far  as  the  samej»/as  insueed.  And  if  a  ship  or  property  in 
Europe,  Barbary/Vs^tihe  neighbouring  parts,  remains  away 
during  a  year  and  a  da^gnd  at  more  distant  places  during  the 
time  of  two  years,  without  any  intelligence  being  received  in 
the  meantime,  the  said  ship  and  goods  are  considered  as  lost; 
and  information  may  be  given  thereof  to  the  insurers,  and  after 
the  expiration  of  three  months,  payment  may  be  demanded  as 
aforesaid.  (3) 


(x)  Cost.  Antwerp,  tit  54.  art.  8.  Coat, 
ch.  jo.  act.  6* 

(1)  Ze-regten,  tit.  van  Vertekering, 
art.  6.  Coat.  Antwerp,  tit.  $4.  art.  i%* 
Coat.  Aunt*  sa,so.  art.  7. 


(3)  Ze-regten,  tit. 
art.it,.  Coat.  Aaiwtjp. tk.  54*  "*•  4*  J-f- 
Cott.  Aotf.  £h*.3P.  n.  4.  y  &  3> 
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CHAP.    X, 
Of  Loan  for  the  Use  of  the  Borrower. 

[Grot.  3.  9  J 


§  1.  A  Loan  for  Use  defined. 

2,  By  whom  and' for  tchat  Pur- 

pose is  Sokes  place* 

3.  To  what  the  Borrower   is 

obliged,  and  what  Indem- 


nification is  to  be  made  by 
kirn, 
4.  To    what    the   Lender  is 
obliged. 


§1.  A  LOAN  for  use  {Bruik-Leen)  is  a  transaction  where-  a  Loan  for  um 

by  something  is  lent  for  certain  use  without  any  gain ;  dcfined- 
provided  such  thing  be  returned  after  its  use.  (1) 

4  2.  This  transaction  may  take  place  on  the  part  of  all  those  By  whom  and 
who  (as  we  have  already  shewn)  may  effectually  bind  themselves ;  po*,  it  uk«s 
viz.  concerning  all  goods  both  moveable  and  immoveable  (2),  P1*"' 
which  are  such,   of  which  the  use  does   not  consist  in    the 
contttoption  of  the  article  itself  (3);  unless  an  article,  subject  to 
be  worn  out,  be  lent  to  some  one  to  make  a  fine  shew  there- 
with (4).    The  borrower  is  obliged,  after  using  the  article  lent, 
to  return  the  same  precisely  in  the  same  state  in  which  it  was, 
whether  good  or  bad.  (5) 

§3.  Whatever  loss  or  accident  happens  to  the  article  bor-  Towhatthe 
rowed  by  the  least  neglect,  the  borrower  must  make  good  (6) ;  obliged  ;.aad 
and  in  case  he  used  the  article  borrowed  otherwise  than  was  J^^^,be 
promised,  it  is  considered  as  theft  (7).     But  this  does  not  agree  made  by  him. 
with  our  daily  observations,  which  is  more  careful  of  the  good 
name  of  the  parties  concerned  in  the  transaction  (8) ;  and  that, 
in  case  of  misuse  or  notorious  neglect,  it  is  sufficient  if  the  loss 
or  damage  be  made  good  to  the  lender  (9).     For  an  accident 
vithoutjault,  or  if  the  lender  be  in  the  meantime  negligent  to 
receive  back  the  article  lent,  and  it  be  damage^  the  borrower 
will  not  be  answerable.  (10) 


■MMMMte^M<ta«» 


Obfi* 


\*7  §4*  lnetit.  qtrib;  mod.  re  cootnh. 

1. 1.  J.  8.  Ff.  oommodat. 
(*)  L.5.  §6.  1. 1.  §  1.  Ff.  oommodat. 

L.3.  fruk.Ff.eod. 
4)  L.3.  $  fin.  I.4.  Ff.  eod. 

$  %.  forth,  juib.  mod.  re  contr. 
L  7.  L  $.  1 9.  Ff.  commodati. 
6)  §1.  In*,  quib.  mod*  re  contr. 


(7)  $  ^*  lnetit.  de  obug*  qtub  ex  deuce. 

(8)  Arg.  L  38.  F£  ed  leg.  Jul.  de 
adulter. 

!9)  L.  3.  §  a.  Ff.  commodati. 
10)  L.  18.  in  pr.  &  {  nit.  Ff.  oommo- 
dat. 1.5.  $4.  &  §.  7.  Ff.eod.  1.5a.  §x. 
Ff.  ad  leg.  aquil. 
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Qf  Loan  Jar  the  Use  qfthe  Borrower. "  [Book  IV. 


To  what  the 
Lender  is 
Obliged. 


§  4s  On  the  other  hand,  although  the  lender  derives  no  grin 
from  his  loan,  he  is  nevertheless  obliged  to  allow  the  borrower 
the  use  of  the  article  until  the  limited  time,  or  for  a  reasonable 
time;  and  if  he  intentionally  lent  the  latter  any  thing,  which  is 
either  not  good,  or  does  not  answer  the  purpose  for  which  it  is 
to  be  used,  he  will  be  obliged  to  indemnify  the  loss  which  the 
borrower  may  thereby  sustain  (1),  and  likewise  the  expences 
which  had  been  bon&jgde  incurred,  beyond  what  the  use  thereof 
was  worth,  and  required  for  that  purpose.  (2) 


Nature  of* 
Deposit. 


CHAP. 

Of  Deposits,  or  Things 

[Grot.  3 

(  1.  Nature  of  a  Deposit. 
2.  Laying  under  the  Law  de- 
Jined,  and  of  how  many 


3.  Willingly. 

4.  Unwittingly. 

5.  Sequestration  under  a  Third 

Person,  what  it  is,  and 
when  necessary. 


XI. 

given  in  Trust.  (3) 

§  6.  The  Difference  between  lay- 
ing under  the  Law,  Se- 
questration, and  giving  ef 
a  Thing  into  Custody. 

7.  Consignation  Money,  what. 

8.  Of  the  respective  Obliga- 

tions of  the  Depository, 
and  of  the  Party  intrust- 
ing the  Deposit  to  him. 


§  1.  HPHE  making   of  a  deposit,   or   giving   into  custody. 
(Bewaar-geving),  is  a  transaction  by  which  any  one 
receives  another's  property,  to  keep  gratuitously,  in  order  to 
return  the  same  when  the  party  intrusting  it  shall  desire  it.  (4) 

It  does  not  admit  of  a  question  among  us,  whether  giving  into 
custody  can  exist  likewise  with  respect  to  immoveable  property  ; 
for,  if  a  piece  of  land  or  a  house,  about  which  two  persons  do 
not  agree,  can  be  placed  under  the  care  and  management  of  the 
judge  (5),  why  then  should  not  the  same  (when  there  is  no  dif- 
ference about  it),  be  said  to  have  been  given  into  custody,  and 
be  denominated,  giving  into  custody,  whenever  it  is  recom- 
mended to  the  superintendence  and  care  of  any  person.  (6) 


(i)  L.17.  fj.  1. 1*.  §pen.*Lpan. 
FT*  coninod. 

Si)  D.  L  iS.  $  a.  flf.  commcd. 
3)  Bewaar-geviig,  m  the  original, 
answering  to  the  JkpHttm  «fdw  Roman 
CM  Law*- EditoIu 


(4)  L.  1.  Ff. deposhi.  $$.lnoL 
mod.  re  contr.  obfig. 

(5)  Instruct,  van  den  Hovt. 
Lj.  8c  seq.  1. 17.  JFf.  depoajtit. 

(6)  Aig.  1.  unic  Cod.  da 
sequcetradone  pecun.  c  i.  de 
Id  QjsjncBtltt. 


39* 
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8  2.  Next  to  (riving  into  custody,  follows  laying  under  the  paying  under 

JEW.  it  is,  and  of  ho* 

Laying  under  the  law  is  a  way  of  securing  a  doubtful  or  a  BwySo"** 
disputable  article,  by  placing  it  under  the  care  of  the  judge : 
and  this  is  of  two  sorts,  willingly  or  unwillingly. 

$  3.  Laying  under  the  law  is  performed  willingly,  when  my  willingly. 
debtor  will  not  receive  what  I  am  indebted  to  him  in  the 
manner  in  which  I  wish  to  give  it  to  him ;  or  likewise  if  I  do 
not  know  whom  to  pay,  and  any  dispute  arises  in  consequence, 
then  I  may  cause  it  to  be  tendered  to  him  legally,  with  open 
purse  and  sounding  money,  and  may  lay  it  under  the  care  of 
the  judge,  at  the  expence  of  him  who  is  found  to  be  in  the 
wrong,  in  order  thereby  to  stop  the  course  of  interest. 

This  transaction  is  so  narrowly  watched,  that  the  mere  ten- 
dering and  offering  to  deposit  under  the  law,  is  not  sufficient  to 
prevent  the  course  of  interest,  but  the  actual  depositing  under 
the  law  must  follow  it,  and  the  debtor  must  in  reality  get  rid 
of  it  (1),  as  pointed  out  in  chap.  7.  $  4.  supra,  p.  340. 

Which  money  may  be  received  by  the  creditor  upon  giving 
security,  but  of  which  he  is  bound  to  make  restitution,  if  it  be 
afterwards  found  that  another  has  a  better  right  to  it,  together 
with  the  interest  thereof;  because  the  person  obliged  to  make 
restitution  of  any  thing  must  do  so,  with  the  fruit  and  interest 
enjoyed  by  him,  or  which  might  have  been  enjoyed  by  him.  (2) 

§  4.  Laying  under  the  law  unwillingly  is,  whenever  a  disput-  Unwillingly. 
able  article  is  laid  under  the  care  of  the  court,  provisionally, 
pursuant  to  an  order  given  by  a  judge  to  any  one.  (3) 

§  5.  This  takes  place  on  account  of  different  reasons  (4) ;  for  Sequestration 
example,  if  there  be  any  apprehension  that  those  who  have  Pencn  wjutit 
dispute  concerning  the  article  in  question,  would  take  forcible  "» and  whcn 
possession  thereof  from  each  other ;  or  if  it  be  apprehended  that    ^^^# 
the  same  will  be  rendered  useless  in  the  meantime ;  or  when  it 
may  not  be  trusted  to  the  possessor,  and  he  cannot  give  secu- 
rity (5);  in  such  case,  the  property  about  which  there  is  any 
difference  is  not  only  placed  under  the  judge,  but  also  under  a 
third  person ;  which  is  commonly  denominated  sequestration,  and 
the  person  who  accepts  of  it  is  called  the  sequestrator.  (6) 


(t)  L.  i.  §  ult.  L  7.  Ff.  1.  6.  L  19. 
Cod.  osurk  junct.  L  34.  Ff.  eod.  U  L  33. 
Ff,  de  jrignom.  act.  L  14.  Ff.  de  condict. 
indebiti.  1 336.  FT.  de  rtg.  jur. 

(»)  L.  38.  $  4.  Ff.  de  usur.  junct.  1. 88. 
4  fiaaL  Ff.  ad  leg.  Faldd.  1.  final.  Cod. 
de  petit,  heredit.  Vide  Saade,ltb.  3.  tit.  14. 
de£  13. 


(3J  L.  unic.  Cod.  de  aequestr.  pecun. 

(4)  L.  13.  §  3.  Ff.de  usufr. 

(5)  L  32.  $  8.  Ff.  solut.  matrira.  I.  7. 
$  3.  Ff.  qui  satis. 

(6)  L.  5.  et  seq.  I  17.  Ff.  depotiti. 
1.  no.  Ff.  de  verb,  signified. 
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Difference  §  6.  It  differs  therein  from  giving  into  custody,  that  any 

uodenL  Law,  thing  given  into  custody  is  accepted  for  nothing,  and  in  seqoe*- 
Sequestration,  tration,  or  laying  under  the  law,  the  person  who  accepts  it  is 
Thing  into  Cut-  paid ;  and  whatever  is  given  ipto  custody  can  be,  claimed  at  $ny 
tody*  time,  but  whatever  is  under  sequestration  not  before  the  deci- 

sion of  the  case ;  and  whatever  is  laid  under  the  law  cannot  be 
claimed  otherwise  but  by  giving  security :  in  point  of  law  th^re 
is,  further,  very  little  if  any  difference  between. them  (1). 
Conngnatioo.         §  7.  In  laying  under  the  law,  salvage-money  is  paid  uswajty, 
tnoney»w  t.     wjjcj1  one  denominates  consignation -money;  and    for  every 

flemish  pound  a  double  stiver  or  a,  half  per  $en(«  is  paid;  but 
in  sequestration  it  is  discretionary. 
Ofthere^ective  §8.  The  depositary,  or  he  who  receives  a  thing  into  hp 
the  DotoSmt  custo(^y*  *8  obliged  to  keep  the  same  together.  with:his  own,  and 
and  of  the  Party  to  return  it  when  the  party  who  had  iptrusted  tjie  *ame  to  hip 
Se^Stohim.    custody,  or  otherwise  when; the  difference  between  tl^e  litigafcag 

persons  is  removed,  together, with  all  inter£5t.£jid-fruits  arising 
therefrom ;  and  if  any.  daipage  takes,  place  ^ougk his  notorious 
neglect  or  breach  of  trjist,  he  ragst  m^e  an  >  indemnification 
accordingly ;  and  on  the  otjoer  hand,  the  depositary  has  no  other 
ciaim  to  indemnificatiQn,«but  for  what^v^r;  he  necessarily  wl 
.property  expended  (2),  egpfpt  .in  the  cpeea  of  laying  upderrfbe 
Jkw,  and  sequestration,  in  which  .  the  depositary  ,  qr  r^aiver 
into  .custody  js  tpaid  ibr  his  trwfrle  a^d  genrices,  ,as  above 


■y-"^ 


V(«)L5- J«-»..9-  Li7..Ff,<Mj«iti.      I     Mhh'to&,-V-*4B0'l>*'1 
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chap.  xn. 

Of  Pledge  and  Mortgage. 
[Grot.  3.  8.  &  2.  c.  ult.] 

}  1.  A  Pledge  defined. 

2.  It  may  be  made  of  moveable 

or  immoveable  Property. 

3.  A  Mortgage  defined,  and 

how  many  Sort$  there  are* 


4.  General  or  Special  Mart-' 
gages,  how  to  be  effected. 

5.  What  AgreemenU  and  Con- 
tracts are  usual  therein. 


§  1.  pLEDGING  is  an  agreement,  by  which  a  person  de-  A  Pledge 
posits  some  goods  as  security  for  his  debt  (1)  defined. 

§2.  Some  pledges  are  of  moveable  property,   others  are  it  may  be  nude 
hypothecations  or  mortgages  of  immoveable  property,  and  are  taJJJSS?  * 
bound  without  actual  delivery ;  which  however  are  mostly  con-  Property, 
sidered  as  such  without  distinction ;  but,  in  strictness,  those  only 
are  considered  as  mortgages  which  take  place  by  writing,  and 
before  the  magistrates  of  the  place  where  the  transaction  is  per- 
formed, or  where  the  property  is  situated.     Pledges  are  like- 
wise effected  but  slightly  and  privately,  as  an  amicable  pledge 
or  pawn. 

§  3.  A  mortgage  is  likewise  made  by  agreement,  or  otherwise  a*  Mortgage 
tacitly,  through  construction  of  law.  defined,  and 

Mortgage  by  agreement  is  either  of  all  property  generally,  or  of  therrarof 
this  or  that  property  in  particular 9  otherwise  denominated  spe- 
cial hypothecation. 

§4.  A  slight  transfer  of  a  special  mortgage,    or  special  Genenior 
hypothecation  of  immoveable  property,  is  insufficient;  but  it  Sp^M0** 
ought  to  be  certified  in  writing  by  the  magistracy  of  the  place,  be  effected.0 
and  there  be  entered  in  a  general  register ;  and  independently 
thereof  the  fortieth  penny  upon  the  amount,  with  which  it  is 
encumbered,  or  for  which  it  is  mortgaged,  is  to  be  paid  on 
behalf  of  the  country  (2).*  But  for  a  general  hypothecation,  it  is 
sufficient  if  it  be  effected  only  before  a  judge  in  the  province  of 
Holland,  without  distinction,  provided  the  fortieth  penny  be 
paid  (3).     But  on  account  of  the  uncertainty  of  what  it  is 
actually  bound  for  in  particular,  the  payment  of  the  fortieth 
penny  was  not  fixed  further  or  otherwise  thereupon,  but  when 
the  foil  debt  was  contracted  for  others,  and  the  payment  thereof 


(X)  §  nit.  Inatkjuib.   mod.  re  contr. 
•Wig- 1 138.  1 3.  Ft.  de  verb,  signif. 
{%)  Pbc    May  2,    1519.     Grotiua, 


Inleyd.  lib.  a.  part  48.  n.  36  &  37. 

"  (3)  Polit.  Orden.  art.  35.    PUc  den. 

40penn.  art.  1.  10, 11, 
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was  not  observed.    And  it  was  allowed  to  the  city  of  Amsterdam, 
as  a  privilege,   for  the    benefit  of  trade,    that  the   general 
hypothecations,  which  are  there  denominated  Schepen  Kennis,  or 
bonds  executed  before  aldermen,  should  have  a  right  similar 
to  that  of  special  hypothecations,  and  be  entirely  excused  from 
paying  the  fortieth  penny :  and  a  general  hypothecation  effected 
under  another  government,  of  immoveable  property  situated 
there,  may  have  no  force*  according  to  the  grant  of  the  8th 
March  1594* ;  so  that  in  that  city,  a  general  hypothecation  which 
wps  not  subject  to  the  payment  of  the  fortieth  penny,  had  the 
priority  over  a  later  special  hypothecation,  and  was  equivalent  to 
a  special  hypothecation,  with  the  exception  only  of  the  Rusting 
brief  {I);  as  appears  more  extensively  in  the  grant  above  re- 
ferred to.     Therefore,  at  Amsterdam,  only  general  hypotheca- 
tions (or  schepen-kennis)  are  made;  and  the  people,  without 
paying  the  fortieth  penny,  had  the  same  right  of  special  hypothe- 
cations, which  at  other  places  were  encumbered  with  the  fortieth 
penny ;  but  in  consequence  of  the  complaint  of  other  cities,  the 
said  grant,  by  a  general  advertisement  and  command  of  the  states 
of  Holland,  of  the  5th  February  166$,  was  so  far  annulled, 
that  no  ihortgage  either  general  or  special,  howsoever  it  may 
be  denominated,  should  enjoy  any  preference  either  upon  move- 
able or  immoveable  property,  but  only  so  far  as  the  fortieth 
penny  was  paid  thereupon  to  government  at  the  time  the  mort- 
gage was  executed. 

General  abd  special  mortgages  (or  general  and  special  hy- 
pothecations) are  effected  commonly  in  express  words,  as  thus, 
"  upon  the  mortgage  especially  qf9  &c.  and  further  generally,"  &c.  ; 
and  general  mortgages  thus,  "  upon  the  mortgage  generally  qf 
all  property"  &c. 

But  if  certain  immoveable  property  be  sold,  upon  which  an 
annual  rent  is  left,  or  otherwise  if  it  be  incumbered  with  an 
annual  charge,  as  with  a  quarter  of  a  measure  of  butter,  or  a 
measure  of  wheat,  to  be  contributed  yearly  from  the  produce  of 
certain  land,  one  would  understand  tb?t  the  said  property  or 
land  was  specially  bound  for  it  without  any  further  agreement  (2) ; 
and  so  it  was  judged  likewise  by  Sandeu  (3) 


^^ 


*m»* 


(i)  The  Kutiing  Brief  was  a  bond 
.Whereby  it  appears  that  the  purchaser  of  a 
house  or  farm  is  still  indebted  for  it  to  the 
seller. 

(a)  Corarruv.  in  cap.  Raynut.  §  10, 
n.  8.  yen.it.  est  tamen  Uubium,  Altist.  in 


L  plebs.  §  pigntts.  Ft  de  vtrtar     ^ 
tione.  Matth.  de  Afflict,  decia.  16a, 

Boer.  Decia.  66.    Molinae.  ad 

Paris,  tit.  %.  §53.    Gloss.  9.  n.  9. 
(3)  Iih.xa.  tit.  3.  dtf.8. 
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§  S.  The  agreements  in  pledging  or  mortgaging  were  various;  what  Agree- 
bfat  the  following,  besides  the  common  agreement,  is  only  in  use  tract  ve  usual' 
with  ns,  viz.  that  die  fruits  of  the  property  thus  mortgaged  are  therein- 
to  follow  die  creditor  for  the  interest  of  the  principal  indebted 
to  him,  if  thje  debtor  only  reserves  the  power  to  redeem  his 
property  at  any  tuae(l).    In  which  case,  if  the  fruits  of  the 
mortgaged  property  amount  to  more  than  the  interest  of  the 
principal  for  which  the  property  was  mortgaged,  the  overplus 
ought  to  serve  as  part  payment  of  die  principal  (2).    Tacit  hy- 
pothecation is  that,  which  is  effected  by  the  construction  of 
law,  and  goes  before  all  other  later  hypothecations,  as  is  treated 
of  in  particular,  in  the  following  chapter. 


(i)  Zyjp*  Not.  Jut.  Belg.  de  pignor. 
Sande,  lib.  3.  tit.  i».  de£  11.  vulgo 
Antichresis  dicta,  vide  Molina,  de  Ugur. 


quest  35.  n.  %S9  &  ieq.  Gail.  a.  obi,  3. 
(»)  Per.  1. 14.  Cod.  de  usuris.    Snde, 
lib.  3.  tit  w.  def.  10. 
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Of  Pledge  or 
Mortgage* 


Of  tacit  Hypothecation  and  Right  of  Preference. 
(  1.  Of  Pledge  or  Mortgage. 


2.  What  Property  may  be  mort- 

gaged, and  by  whom. 

3.  Mortgage   of  a   Bankrupt, 

how  far  it  may  exist. 

4.  Whether,  and  how  far,   an- 

other man's  property  may 
be  mortgaged. 

5.  Whether,  and  how  far,  an 

Article  or  Tiling  can  be 
mortgaged  in  which  any 
thing  else  is  concerted. 

6.  Whether  what  has  been  mort- 

gaged by  one  Person  can 
be  mortgaged  to  a  Third. 

7.  Of  the  Right  of  Preference 

under  several  similar  Hypo- 
thecations  or  Mortgages, 
and  the  Order  to  be  ob- 
served relative  thereto. 

8.  Of  tacit   Hypothecation    by 

Construction  of  Law ; 
when  and  in  what  cases  it 
has  place. 

9.  What  Right  of  Preference 

Funeral  Expences  have) 
and  what  are  to  be  reckoned 
>  among  them. 
10  What  Privilege  the  State  has 
before  or  together  with 
others. 

11.  A  Ward  or  Pupil  upon  the 

Property  of  his  Guardian, 
or  surviving  Father  or 
Mother. 

12.  What   Privilege  House-rent 

or  Rent  of  Land  has  to- 
gether with  or  before  other 
Debts. 

13.  The   Ship   and  Merchants 


Property  how  hypothecated 
to  the  Master  of  the  Ship, 
Factors,  and  others. 
14.  What  Privilege  of  Hypo. 
thecation  Women  have  upon 
their  Husband? s  Property  ,to 
receive  Indemnification  for 
Property  brought  m  ty 
them. 

15.  Legatees   and  Heir*  o/e*- 

tailed  Property  upon  the 
Goods  of  the  Estate. 

16.  How  far,  at  Amsterdam,  a 

mere  Engagement  not  to 
alienate,  binds  the  Pro- 
prietor. 

17.  Among    several  Mortgage* 

having  the  same  Right, 
what  Privilege  exist*. 

18.  What  Right  a  special  Mort- 

gage has. 

19.  What  Right  a  general  Mort- 

gage has,  and  how  far  it 
extends  against  a  third  Pos- 
sessor. 

20.  What  Right  public  Inttnr 

mente  and  notarial  Bond* 
have,  and  what  are  to  he 
considered  as  such. 

21.  What  Preference    Servants 

Wages  have  over  other 
Debts: 

22.  Whether  and  how  far  hie 

rest  in  Arrear  is  preferred 
with  the  Principal. 

23.  Right  of  Separation,  what ; 

and  what  Privilege  it  «• 
traduces. 

24.  How  to  proceed  for  the  Per 
*  pose  of  selling  the  Property 

mortgaged. 


§  1.  rpHE  right  of  mortgage  or  pledge  is  the  security,  that  the 
party  lending  money  thereupon  shall  receive  satisfac- 
tion from  the  mortgaged  or  pawned  property,  before  anotbff 
person  who  has  no  older  or  tetter  right  for  his  debt. 


a.  is.] 
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§  2.  This  mortgage  maybe  effected  upon  various  goods,  both  What  Property 
moveable  and  immoveable  (1),  and  upon  all  income  which  one  &£*,  and°by 
derives  from  any  goods,  such  as  usufruct,  fee  farm,  quit-rent,  and  wkom< 
hereditary  servitude  (-2) ;  and  likewise  by  and  through  all  those 
who  may  alienate  their  property,  and  bind  themselves  and  their 
property  effectually ;  of  which  subject  we  have  already  treated. 

§  3.  A  mortgage,  executed  by  a  bankrupt  to  the  prejudice  of  Mortgage  of  a 
his  creditors,  just  before  his  bankruptcy,  may  not  exist,  espe-  fork  may 'exist, 
cially  of  moveable  property.  Against  such  fraudulent  trans- 
actions various  regulations  have  been  made  in  several  cities, 
limiting  a  certain  time  before  the  bankruptcy  or  disability  for 
effecting  such,  mortgage;  of  which  we  have  already  treated  at 
large.  (3) 

§  4.  No  one  can  mortgage  the  property  of  another  man,  so  Whether  and 
that  the  proprietor  thereof  shall  suffer  loss  in  consequence  of  .Man's  Property 
such  mortgage  (4),   excepting  in  the  case  of  things  that  are  JJJL^  mQn" 
pawned  or  mortgaged  in  our  banks  of  loans,  which  takes  effect 
even  though  it  belongs  to  another.     Yet,  in  order  that  no  one 
should  be  deceived  in  future  through  the  fault  or  neglect  of  any 
one,  in  trusting  his  property  to  an  unfaithful  person,  it  is  like- 
wise introduced,  that  if  any  person  without  authority  sells,  mort- 
gages, or  in  any  other  manner  alienates  the  property  entrusted 
or  lent  to  him,  in  such  case  the  proprietor  of  such  property  shall 
neither  have  nor  claim  any  right  against  him  who  obtained  the 
same  upon  good  faith,  excepting  only  to  redeem  the  property 
for  the  price  for  which  it  was  sold  or  mortgaged.  (5) 

§  5.  If  any  person  mortgaged  or  incumbered  part  of  an  ar-  Whether  and 
tide  respecting  which  he  was  concerned  with  another,  in  such  Article  or  Thing 
case,  according  to  the  written  laws,  if  the  division  was  made  canbemort- 

«  ,         I  ii  i  i  gagea\ «» which 

afterwards,  the  one  part  as  well  as  the  other  was  considered  as  any  thing  else 
incumbered  with  the  mortgage  (6).     But  subsequently,  in  order  " conceracd* 
to  diminish   lawsuits  (7),   it  was  likewise  introduced,  that  the 
mortgage  and  incumbrance  shall  remain  only  upon  that  part 
of  the  article  which,  when  the  division  was  made,  became  the 


(i)  I~  238.  5  2.  Ff.  dc  verb,  signif. 
(a)  l>.  ai .  Ff.de  pignor.  1.  i.  Cod.  si 
pigs,  pigaori  dat,  1.  4.  Cod.  quae  res  pig- 


fa)  Vide  book  H.  c.  vil  |  8.  pp.  taj, 
120,  supra. 

(4}  £,.  pea.  Cod.  si  aliena  res  pignor. 
I.  r.  God.  si  pignus  pignor.  datum  sit. 

(5)  Cost.  Antwerp,  tit.  58.  an.  f. 
Neostad.  tapran.  cur.  Holland,  decb.  86. 
ad  §  16.    Inst,  de  obi.  qua* 


ex  del.  Matth.  Paraem.  Jur.  parara.  7.  n.  7. 
Van.  Leeuwen,  Censur.  Foreds.  lib.  4. 

C  7.  $  »5- 

(6)  L.  7.  §  ult.  Ff.  quibus  mod.  pign. 
▼el  hypothec,  solv.  L  51.  Ff.de  usu  ie 
usufruct,  legato.  1. 3.  §  ult.  Ff.  qui  pot. 
in  pignor.  1.  6.  $  8.  1.  7.  §  ulc.  Ff.  cam- 
mun.  divid.  1.  10.  $  ult.  1.  ao.  Ff.  eod 

(7)  L.  31.  Ff.  de  reb.  cred.  1. 53.  Ff* 
de  cond. 
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Whether  what 
has  been  mort- 
gaged to  one 
Person  can  be 
mortgaged  to 
a  Third. 


Of  the  Right 
of  Preference 
under  several 
similar  Hypo- 
thecations or 
Mortgages,  and 
the  Order  to  be 
observed  relative 
thereto. 


Of  tacit  Hypo- 
thecation by 
Construction  of 
Law ;  when  and 
i  n  what  cases 
ic  takes  place. 


share  of  the  debtor  (1);  and  so  it  was  understood  by  die  court 
of  Paris  (2),  and  by  the  court  of  Holland.  (3) 

$  6.  Mortgaged  and  encumbered  property,  although  the  cre- 
ditor is  not  master  thereof,  may  however,  for  the  benefit  of  trade* 
be  even  subsequently  mortgaged  by  the  creditor  to  a  third  per- 
son; which  will  be  valid  in  the  same  manner,  so  long  as  and 
until  the  first  mortgage  be  redeemed.  (4) 

$  7.  The  preference  among  several  mortgages  or  hypothe- 
cations is  as  follows :  viz.  With  respect  to  a  tacit  hypothecation 
(which  by  right  and  construction  of  the  law  appertains  to  any 
one,  and  ought  to  have  the  preference,  together  with  the  specisl 
hypothecations,  according  to  their  time  and  order),  this  order 
and  distinction  is  observed,  namely,  that  the  special  hypothe- 
cation is  preferred  where  it  is  older. 

§  8.  A  tacit  hypothecation  belongs  to  him  who  levies  tribute, 
upon  tributary  property,  in  satisfaction  of  the  tribute  (5);  and 
likewise  to  the  holders  of  title  or  ground-deeds,  proceeding  from 
the  purchase  of  houses,  premises,  lands,  or  ships,  which  are 
specially  mortgaged  for  the  same. 

Secondly,  to  the  officers  or  other  persons  who  have  laid  out 
money  to  keep  in  repair  roads,  dikes,  small  banks,  mills,  and 

similar  works.  (6) 

Thirdly,  to  those  who  have  lent  money  to  any  one  for  making 
the  necessary  repairs  in  a  house  or  ship,  or  for  keeping  in  neces- 
sary repair  certain  work  upon  such  house,  shift  or  other 
goods  (7).  Or,  otherwise,  if  any  one  had  lent  money  to  an- 
other, either  to  build  or  to  purchase  a  new  house,  he  would  have 
■no  right  thereupon  before  other  debts,  unless  it  was  expressly 
agreed  (8).  And  it  must  appear,  in  both  cases,  thai  the  money 
lent  had  really  been  laid  out  for  such  reparation  or  building  in 
the  following  manner ;  viz.  that  the  creditor  himself  has  counted 
the  money  to  the  carpenter,  bricklayer,  or  other  workmen,  and 
has  a  receipt  for  the  same,  or  in  similar  manner.  (9) 


(l)  Faeit.    L  13*   $  *7-   W-  <*•  **• 

(a)  See  Mornac.  id  d.  1.  7.  J  ult.  Ff. 
quib.  mod.  pign.  vel  hypothek.  solv.  Ann* 
Robert.  Rcr*  Jwfcat.  lib.  3.  0.  ult.  in 
Frisia,  and  Sande,  lib.  3.  tit.  X2.  def.  27. 

(3)  Ntibstad,  decU.  16.   vers,  secunda 

(4).L  x,  a.  Cod.  si  pign«s  pignori  dat. 

(5)  Arg.  1.  i,  »,  3.  Cod.  sine  sensu 
vel  reliq. 

(6)  Neostad  cur.  Holl.  dccu.  34*  35* 


id 


(7)  L.  x.  Ff.  in  quib.  cans, 
hypoth.  tacit.  1.  25.    Ff.  de  reb. 
jud.  possid.  Arg.  1. 46.  Ff.  de  ' 
secto.  1.  a.  Ff,  de  atduic.  prirat 
ad  1.  5.   Ff.  qui  pot.  in  pign.  Cos*- 
werp.  c.  66.  ait.  44. 

(8)  See  Hartman  Pistor.  12>-  3 
15.    Cujac  ad  1.  7.    Cod.  aw  po 
pignar.     Anton.  Faber  ad  Cofic. 
def.  10. 

(9)  Ut  post  Mornac.  ad  1.  $  k 
qui  potior  in  pjgnor.    Joan  a  Sande,  lib.  j. 
tu.  12.  def.  5. 


in 


lib.  S. 
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§  9.  Fourthly,  funeral  expences  have  preference  over  aH  the  w**1  *#*  <* 
property  of  the  deceased ;  under  which  is  to  be  reckoned  what-  Funeral  Ex- 
ever  had  been  laid  out  for  the  burial,  according  to  the  circum-  Pe"ces'havc; 

*  P  and  what  are  to 

stances  of  the  deceased  (1).  By  the  doctors  are  included  therein,  be  reckoned 
likewise,  the  mourning  clothes  for  the  widow  and  children,  ac-  9mao* them* 
cording  to  the  circumstances  of  the  deceased  (2) ;  but  by  the 
court  of  Holland,  with  respect  to  the  preference  of  the  creditors 
of  Uldrict  van  der  Dusse,  the  charge  for  the  widow's  mourning 
was  rejected,  on  the  19th  October  1615;  and  it  was  likewise  so 
understood  by  the  high  court,  upon  the  preference  of  Baudouin 
deVaux,  on  the  7th  April  1629  (3);  so  that  those  who  wish 
to  mourn  must  do  so  at  their  own  expence. 

Further,  under  the  head  of  funeral  expences  are  reckoned 
the  fees  of  doctors,  surgeons,  and  the  medicines  of  the  apothecary 
to  whom  the  deceased  died  indebted  (4)  (and  so  it  was  likewise 
understood  on  the  21st  May  1612,  on  behalf  of  the  doctors  who 
attended  Dirk  Schout,  doctor  of  law) ;  but  with  this  distinc- 
tion, that  the  funeral  expences  and  other  debts  incident  to  the 
death  of  the  deceased  are  borne  by  the  heirs  and  on  the  side  of 
the  deceased  (5).  But  the  expences  of  the  doctor  and  apothe- 
cary, incurred  during  the  life-time  of  both  husband  and  wife, 
are  carried  to  the  account  of  the  common  estate.  (6) 

$  10.  Fifthly,  the  state  has  a  preference  for  the  debt,  and  what  Privilege 
upon  the  property,  of  those  who  had  any  management  oi  the  before,  or  to- 
revenue  of  the  country  (7) ;  whose  right  is  also  used  by  renters  ^tT  Wlth» 
and   excisemen,    under   this   restriction ;     namely,    that  they 
ought  to  institute  their  right  and  prosecute  the  same  without 
delay  within  six  months  after  the  rent  is  expired.  (8) 

And  likewise  poundage  and  other  common  revenues  of  the 
country  have  a  preference  over  all  old  incumbrances  and 
rents,  which  I  would  likewise  understand,  in  the  same  way  as 
in  all  other  rents  and  excises,  to  be  in  force  only  for  one  ex- 
pired year,  conformably  to  the  above  cited  resolution  of  the 


(i)  L.  14.  §  1.  1.  45.  Ff.  de  religios. 
&  sumpt.  funer. 

(a)  See  Christin.  ad  leg.  Mechlin. 
th.  16,  art.  35.  n.  11.  in  addit.  Nicol. 
Brerturd.  cons.  198.  n.  19.  Jacob  Coren, 
rift.  38.  n.  99,  30.  in  notis. 

(3)  Jacob  Coren,  d.  obs.  38.  n.  41. 

(4)  Chriaiin.  ad  leg.  Mechlin,  tit.  16. 
vt.  35.  n.4.  *  tit.  13.  art.  13.  in  addit. 
Chassan.  ad  consaet.  Burgund.  Rubric.  4. 
§  9*  vera.  Sumptuste  funcbres.  n.  6. 
Sunt  Decia.  %$$.  a.  %s-  &  seq.  Carpzov. 
Dc&  Parens,  pan  1.  come  »8.  deft  43. 


45.      Gratian.  Disceptat.  Forens.   c.^4. 

n.  14.  &  seq. 

(j)  See  Christin.  ad  leg.  Mechlin, 
tit,  16.  art.  35.  n.  1.  Everhard,  oonsil;  »3*. 
n.  13. 

(6)  See  Chassan.  ad  consuetud.  Bbr- 
gund.  rubric  de  Juribus,  4.  §  9.  vers, 
sumptusve  funebres. 

(7)  See  Sande,  lib.  3.  tit.  12.  def*«. 

(8)  Interpretatie  en  Resolutie  Tan  de 
Statea  van  Holland  (Interpretation  and 
Resolution  of  the  States  of  Holland^, 
March  %%%  i6aj. 
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states,  unless  it  appears  that  it  was  otherwise  understood  by  the 
court  and  the  high  court,  and  that  it  is  still  observed  so  every 
where.  (1) 

And  so  the  cities,  included  thereunder  at  the  Hague  (2%  have 
a  preference,  for  the  poundage  of  the  years  in  arrear,  over  all  othev 
hypothecary  creditors.    But  with  respect  to  the  poundage  in  the 
country,  it  was  established  by  resolution  of  their  high  mightinesses 
the  states  of  Holland  and  West  Friesland,  on  the  7th  June  1605, 
that  the  collectors  must  demand  it  from,  and  sue,  those  who 
occupy  the  lands,  and  may  not  recover  from  the  proprietors  or 
their  lands  further  than  the  eighth  penny,  namely,  within  the 
period  of  three  months  after  the  expiration  of  every  year;  and 
that  after  the  expiration  of  such  three  months,  they  should  have 
no  right  against  the  proprietors  or  their  lands,  unless  within  the 
said  time  they  had  properly  and  finally  taken]  out  execution 
without  connivance ;  which,  on  the  1st  "August  1658,  was  pro- 
longed by  the  said  states  from  three  months  to  a  whole  year. 

But  with  respect  to  the  fortieth  penny  fixed  upon  the  alien- 
ation of  immoveable  property,  which  commences  only  from  the 
date  of  the  transaction  entered  into  by  the  parties,  it  is  to.be 
understood,  that  the  preference  begins  only  from  the  time  of 
the  alienation :  and  that  therefore  all  older  incumbrances  until 
that  time  are  to  be  preferred ;  and  then  the  fortieth  penny  is  to 
follow;  and  so  all  incumbrances  subsequently  incurred,  and  the 
interest  likewise  of  older  principal  sums,  which  become  due  after 
the  date  thereof,  must  follow  after  the  said  fortieth  penny.  (3) 

§  11.  Sixthly,  a  pupil  has  a  right  of  preference  against  the 
property  of  his  guardian,  for  the  loss  suffered  through  negligent* 
in  his  office  (4),  and  likewise  against  the  property  of  the  mun  with 
w riving  Father  whom  the  pupil's  mother  (being  guardian  of  her  children)  mar- 
<*  Mother.        ^  ^ .  ^  moreover,  against  the  property  purchased  with  her 

money  (6).  And  the  children  of  the  former  marriage  have  a 
tacit  hypothecation  upon  all  the  property  of  their  father  or 
mother,  as  a  security  for  whatever  they  obtained  from  their  de- 
ceased father  or  mother  (7) ;  unless  the  mother  of  the  children 
was  not  guardian  of  her  children ;  or  previous  to  her  second  mar- 
riage had  produced  a  proper  account,  and  another  guardian  had 


A  Ward  or  Pupil 
upon  the  Pro- 
perty of  his 
Guardian,  or 


(i)  Corcn,  obserr.  17. 

(2)  The  original  expression  is,  den 
Hage  daar  onder  begrtpen* 

(3)  See  the  Sentence  of  "the  Court  of 
Holland  between  Pieter  Leenaarts  Jonge- 
vink  and  Thomas  Dammas,  of  the  aid 
October  1 60S. 


(4)  L-  ao.  Cod.  dcadmimsc  tutor.  L5. 
§4-  1-9-  (1.  Ff.  cod. 

(5)  L.  a.  Cod.  qiundo  mulier  nceL 
offic.  1.  pen.  cod.  in  qui*,  ess.  pis.  ft* 
hypoth. 

(6)  L.  7.  in  p*.  F£  qw  potior  a* 
nor.  1. 3.  Ff.  de  reb.  eor.  am  sob 

(7)  J-  8.  *  ult.  Cod.  cW 
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been  placed  over  her  children,  in  which  case  it  cannot  be 
effected.  (1)  ' 

§  12.  Seventhly,  a  person  who  lets  a  house  has  a  right  upon  SJjJJ-f1™*^ 
whatever  is  brought  and  kept  therein  (2) ;  but  not  upon  the  goods  Rent  of  Land 
which  a  person  who  rents  the -house  has  in  his  hands  to  work,  j^fa^t^ 
such  as  silk,  &c  (3);   which  also  has  effect  among  us  with  Debt*, 
respect  to  a  person  who  lets  lands,  although  it  was  not  specially 
agreed  (4).    In  such  sort,  however,  that  the  goods  must  be  found 
and  detained  upon  the  ground  of  the  house  let  or  premises,  or 
being  carried  away  prosecuted  and  arrested  immediately,  no* 
cording  to  the  common  proverb,  "  moveable  goods  are  not  subject 
to  prosecution"  (5).    And  the  goods  of  the  second,  tenant  found 
upon  the  ground  of  the  house  rented  by  him,  are  bound  to  the 
first  landlord  f#r  as-  much  as  the  second  rent  or  hire  amounts 
to  (6).    And  so  it  was  determined  by  the  court,  that  a  proprietor 
having  caused  the  fruits,  cattle,  and  moveable  property  of  the 
occupier  of  his  ground  to  be  seized  thereon,  has  also  the  prefer- 
ence in  the  country,  although  the  fruits  were  carried  away  from 
the  ground  and  kept,   namely,  upon  all  the  proceeds  of  the 
fruits,  cattle,  and  tools  of  husbandry,  for  his  rent  or  land  duties, 
in  the  case  of  Jeronimus  van  Staalkerken,  esquire,    against 
Adrian  Vincent,  on  the  20th  November  1607. 

Eighthly,  cities,  upon  the  property  of  their  directors  concern- 
ing their  offices  (7);  which  is  also  extended  to  other  inferior 
colleges,  viz.  churches,  hospitals,  orphan  houses,  and  institutions 
for  the  poor,  &c.  (8)  And  it  was  likewise  granted  to  the  East 
and  West  India  companies,  upon  the  money  wherein  the  directors 
thereof  are  concerned.  (9)  The  Ship  and 

§  13.  Ninthly,  the  ship  and  merchant's  property  are  bound  to  Merchant's  Pro. 
the  master  of  the  ship  and  crew,  for  their  freight  and  other  JJJtJJSu^ 

charges.  (10)  Master  of  the 


(i)  See<6ande,  lib.  3.  tit.  2 a.  def.  a. 
(2)  L.  a.  cum  teq.  Ff.  in  quib.  caus. 
F%o*  vel  hypoth.  tacit, 
(j)  Anth.    Matthene    de     auctionib. 

W«  244. 

(4)  Contra,  1.  4.  FT.  de  pact.  1.  4.  in 
F-  junct.  L  7.  Ff.  in  quib.  cans.  pfen.  Ttl 
hypoth.  Vide  Vinn.  ad  $  7.  Inst,  de 
Act.  Utr.  Cons,  vol  1.  c.  63.  fc  teq. 

(5)  See  Grothis,  Tnieyd.  lib.  %  tit.  48. 
a.  ai.  Cons.  &  Ad?,  cons.  196.  part  i. 
Zypae  Not.  Jur.  Belt;,  de  pignor.  act.  in 
an.  Chriatin.  vol.  1.  decia.  274. 

(6)  JL.  11.  §5.  de  ptgnorat.  action. 
Cons,  fc  Adv.  vol.  $.  cons.  5  a. 

(7)  Vide  Negusant  de  pignorib,  4. 
■amhr.  a.  pan.  print,  n.  219.  Montan* 
de  tntelif,  c.  31.  effect  a.  R.9.    Sande, 


Ship,  Factors, 

lib.  3.  tit.  ia.  defin.  1.  text,  eat  in  L  4.  ■■*  othe,E» 
Cod.  ex  quib.  caus.  major.  1. 1.  fc  L  ult« 
Cod.  quo  quisque  online  conven.    1.  3. 
Cod.  de  jure  reipubL 

(8)  Arg.  1.  3a.  Cod.  de  Epiacop.  fc 
cleric,  junct.  Novel.  123.  per  oawm  d. 
1.  3a.  circa  fin...  corrigitur.  Vide  Ferd. 
Vasquea.  controv.  part  a.  lib.  1.  c.  9. 
n.  8, 9.  Wesemb.  Pant,  ad  tit.  Ff.  in 
quib.  caus.  vel  hypoth.  n.  5.  Baccbov. 
Tract,  de  pign.  lib.  1.  c.  9.  n.  3.  Cons,  fc 
Adv.  vol.  4.  cons.  364,  365. 

(9}  See  the  Octroy  (Grant)  of  the 
Statea  General  of  the  aoth  March  160s, 
art.  32. ;  and  of  the  3d  June  i6ai,  art.  £f» 

(10)  See  Wisbuys.  Ze-tegten,  ait.  57. 
Ordinance  a£  King  Philip,  October  31* 
1363.  tit.  Van  SchipptTi,  an.  13. 
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.  Tenthly,  the  shjp,  which  appertains  to  the  master,  is  bound  to 
the  merchant  for  indemnification  of  his  goods  sold  by  the  master 
of  the  ship,  provided  that  the  merchant  prosecutes  it  within  a 
year;  and  if  the  ship  comes  into  the  hands  of  a  third  person, 
proof  must  be  made  thereof  through  the  seal  of  the  master  of 
the  ship.  (1) 

.    Eleventhly,  a  factor  has  a  preference  upon  the  merchandize 
of  his  constituent  for  money  due  to  him,  or  for  the  amount  far 
which  he  has  signed  for  him  (2) ;  and  a  partner,  by  virtue  of  the 
partnership  entered  into  by  him,  has  also  a  preference  upon  the 
goods  belonging  to  that  partnership,  not  only  for  the  liquidation 
of  the  common  charges  of  the  partnership,  but  also  for  what- 
ever  is  due  to  him  for  his  share  therein.  (5) 
Whit  Privilege        §  14*  Twelfthly,  a  wife  has  a  preference  upon  the  property  of 
SSPSStSJhw  **«  husband  to  secure  whatever  was  brought  in  marriage  by 
upon  their  Hus-  -her  (4) ;  which,  so  far  as  concerns  the  property  brought  in  mar- 
to  recefrTin^'  ™g*  by  her,  is  by  some  extended  to  the  allowing  her  the  same 
o>mnificatkm  for  right  of  preference  to  all  other  tacit  or  special  older  hypothecs- 

x^noDertv  brooznt      ^^  «  i 

in  by  them.        tians,    for  indemnification  of  property  brought  in   by   ner; 

whereof  a  precedent  was  decided  by  the  aldermen  of  the  city 
of  Leyden  on  the  22d  March  1641,  on  behalf  of  Odilia  Bets, 
widow  of  Mr.  Marten  Van  Egmond,  doctor  of  law;  by  which 
she  waff  decreed  to  have  the  preference  above  his  pupil's  mother's 
inheritance,  which  was  in  the  custody  of  the  said  Van  Egmond 
as  father  and  guardian.     But  the  greater  part  of  the  modern 
authors,  who  have  written  concerning  our  customs  and  local 
laws,  have  rejected  it  as  an  unjust  preference,  tending  entirely  to 
the  prejudice  of  a  third  person :  and  it  is  now  so  much  passed 
by,  that  a  woman,  on  account  of  the  property  brought  by  her  in 
marriage,  has  only  an  equal  right  with  other  tacit  or  special  hy- 
pothecary creditors,  under  which  the  oldest  is  preferred  (5). 
The  reason  assigned  by  modern  authors  for  thus  rejecting  the 
preference  of  wives,  is  this ;  viz.  that  the  preference  granted  to 
them  by  the  law  can  neither  prejudice  nor  remove  the  right  of 
another,  which  he  has  acquired  by  a  previous  agreement.  (6) 


(i)  Wisbuys.  Ze-regten,  art.  40. 

(2)  See  Neostad.  decis.  cur.  Holland  45. 
Recueil  van  de  Keuren  en  Costuymen  van 
Amsterdaam  (Collection  of  the  Edicts  and 
Customs  of  Amsterdam),  tit.  37.  art.  94. 
Cons.  &  Adv.  vol.  1.  cons.  003. 

(3)  L.»7.  L38.  §  1.  I.63.  §5.  L65. 
§  14.  1. 67.  I  2.  Ff.  pro  socio.  Hector 
Puttie  Tract,  de  Societate,  c.  31.  n.  24. 
Cons',  h  Advys,  vol.  6.  cons.  6,  7,  8*  fc 


vol.  4.  cons.  284. 

(4)  L-uiuc.  }  1.  Cod.  de  rei  uxor.  act. 

1.  ia.  Cod.  qui  po£   in  pignor.     Fb* 
Oct.  4,  1540,  art.  6.  in  tin. 

(5)  See  Gloss.  *  DD.  in  d.  1. 1».  Cod. 
qui  pot.  in  pignor.  Schneiduin  ad  f  so.  i°** 
de  act.  n.  58.  Faber  ad  cod.  rod.tit.def. I0* 
Gail.  lib.  *.  obs.  %$•  d.  10. 

(6)  Arg.  1.  2.  I  si  qui  a  priaope.  & 
Ne  quid  in  loco  public. 
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And  it  is  to  be  considered  that  such  preference  hae  no  effect 
among  us,  except  tbe  gam  and  loatf  during  the  marriage  me 
expressly  excluded  by  ante^ntipckd  contract;  or  whtfn  die  wifi^ 
having  stipulated  therein  her  free  choice,  has  renounced  tbe 
community  after  her  husband's  death (1);  or  if  the  alienation  of  * 

his  wife's  properly  was  expressly  prohibited  to  the  husband  by 
ants-nuptial  contract  (2).  But  whether  and  how  far  such  agree- 
Kent  takes  effect  to  tbe  prejudice  of  a  third  person,  will  be  treated 
tf  subsequently,  under  the  title  of  antenuptial  contracts.  . 

|  15.  Lastly,  all  legatees  and  heirs  to  entailed  property  have  Lepteettnd 
a  ebun  upon  the  property  of  the  deceased  for  the  payment  of  be-  p^^^^4 
quests  and  goods  bound  (3).  And  so  the  heirs  to  entailed  pro-  **Cood* of  ^ 
perty  have  a  right  to  demand,  upon  eviction*  and  to  recover 
their  inheritance  from  such  immoveable  property  as  was  left  by 
tbe  testator,  although  h  be  in  the  possession  of  a  third  person, 
or  alienated  further ;  and  they  are  preferred  thereupon  tot  aU 
others  (4).  But  as  this  was  too  hard  to  a  third  person  who  had 
bond  fide  become  possessed  of  such  property,  it  was  enacted  by  an 
edict  of  the  states  of  HoUend  of  the  30th  Jury.  1924,  thit  no 
clause  otjSdei+commissun,  substitution,  prohibition  of  alienation, 
or  of  any  other  similar  incumbrances  of  immoveable  good*  or 
hypothecated  rents,  inserted  in  any  last  will,  codicil,  ante-nuptial 
contract,  separation,  donation  inter  vivos,  cmtsd  mortis,  dt  any 
other  agreement,  should  have  right  of  hypothecation,  unless  they 
were  brought  at  the  place  and  to  the  court  of  justice  under  which 
the  said  immoveable  property  is  situated,  and  the  rents  were 
fixed  $  and  then,  on  account  of  the  right  of  minors,  which  in 
similar  cases  mostly  intervenes,  as  weH  as  other  rircutaistences,  it 
was  found  contradictory,  and  could  not  be  well  brought  into 
practice,  so  that  it  became  again  entirely  out  of  use,  and  it  was 
even  understood  in  contrudtctorio  judieio  that  it  could  not  take 
place. 

§16.  At  Amsterdam  a  statute  exists,  which  (it  seems)  is  ob*  How  frr.atAm- 
served  there  fbr  the  benefit  of  trade*  viz*  that  a  mere  obligation  Enpgememnoc" 
inserted  in  testaments,  codicils,  and  Other  last  wills,— for  exam-  *>  »|j«"te  bind* 
pie,  that  the  goods  which  the  testator  shall  leave  behind  him 
should  never  devolve  by  death,  nor  be  alienated  from  his  blood, 
See— does  not  impede  the  heirs  of  such  testator  from  selling  or 
alienating  the  property  left  to  them  under  such  clause,  for  their 


(i)  Ncostad  do  pact,  antenupt.  <*•.  9, 
icr.   Groans,  loleyd.  lib.  I.  c.  5.  n.  40. 

(*)  Neoftad.  diet,  tract,  obs.  %i.  G»- 
tiui,  Inkydt  lib.  1.  e.  5.  n.  39. 


(3)  §  a.  Iaftit.  de  Legat.    I*  1.  Cet. 
Common,  de  Legat. 

(4)  Ibid. 
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Among  several 


benefit,  or  in  case  of  necessity,  in  order  with  the  proceeds  thereof 
to  carry  on  their  trade,  or  to  pay  their  other  debts,  and  likewise 
to  dispose  thereof  by  last  will  in  the  manner  they  please.  This 
statute  is  still  in  force;  (1) 

§  17.  Amongst  several  hypothecary  creditors  having  equal 
wg^e'Eme  ?~  T1S^  t'le  oldest  always  has  the  preference,  according  to  the 
Ri^ht,  what  Pre- "proverb,  he  who  comes  j^rst  isjlrst  served  (2) ;  and,  among  such 

creditors,  those  having  a  tacit  hypothecation  have  in  every  respect 
similar  right  with  those  having  a  special  hypothecation  or  mort- 
gage- (*) 
What  right  a  §  1 8.  A  special  mortgage  upon  immoveable  goods  always  takes 

•peaal  mortgage  precedence  of  a  general  mortgage  upon  various  goods,  although 

it  be  older  (4) ;  but  if  any  one  had  effected  upoa  one  find  the 
same  day  two  hypothecations  or  mortgages  of  similar  right,  it 
has  been  doubted  which  of  them  is  to  have  the  preference ;  and 
it  is  understood  that  he,  whose  mortgage  has  been  first  re* 
corded,  is  to  have  the  preference,  so  far  as  a  proper  book  and' 
memorandum  ib  kept  thereof;  because  such  preference  can  be 
created  in  an  hour,  and  even  in  a  moment  (5).  There  is,  however, 
an  exception  to  this  rule  at  Amsterdam;  where,  by  a  peculiar  grant 
of  the  8th  March  1598,  the  Roman  law  so  far  prevails,  thai 
there  is  no  difference  between  a  general  and  a  special  mortgage, 
but  the  oldest  is  preferred  (6) ;  on  which  subject  we  shall  here- 
after treat  more  extensively. 

§  19.  A  general  mortgage  takes  precedence  of  all  other  unse- 
cured debts  (7).     But  whether  and  hoW  far  it  takes  effect  against 
*MTf&™1!bdndi  a  t^d  processor,  may  be  a  subject  of  consideration  amongst 

some;  on  this  point  it  was  enacted  by  the  statutes  of  Leyden  of 
the  year  1583,  (art.  71)  that  a  possessor  of  any  houses  or  pre- 
xnises  by  private  tide  of  purchase  (if  there  be  any  general  incum- 
brances upon  such  houses  or  premises)  cannot  be  released,  unless 
for  three  years  he  had  bonafde  been  in  quiet  and  peaceable  pos- 
session of  such  house  or  premises,  without  being  molested  or  exho^ 
ed  by  those  who  may  claim  die  right  of  general  hypothecation  upoa 
die  property  so  bought  by  him ;  but  since  the  daily  customs,  and 
general  edicts  and  ordinances  of  the  country,  give  all  purchasers 
of  immoveable  property  the  right  of  special  mortgage,  and  folly 


What  Right  a 
general  Mort- 
gage has,  and 


(i)  See  Rosenboom'a  Recueil  van  de 
Keuren  van  Amsteldaam,  c.  44,  art.  7. 

(a)  L  1. 4.  7.  8.  zi.  Cod.  qui  pot.  in 
fig.  1. 10.  xi.  ff.  eod. 

(3)  L.  8.9.  Ff.qtii  pot.  in  pignor.  L  3. 
Cod.  de  pnrileg.  fiacL  Neostad.  Cur. 
Holl.  decis.  35. 


(4)  Contra,  §  a.  Ff.   and  I.  9.  Coi» 

diet.  tit.    Pofit.  Ordon.  art.  35. 

(5)  See  Sande,  lib.  3.  tit.  i».  def.  16. 
Mornac.  ad  rubric.  Ff.  qui  pot.  in  pig**** 

(6)  See  Grotint,  lnleyd.  I*.  «.  pu*» 
aB.n.40. 

(7)  See  Folk.  Ordin.  art.  35. 


Ch.  13.]  mid  Bight  qf  Prejkrenee. 

secure  them  in  the  full  property  thereof  before  all  others  who 
have  not  obtained  a  similar  right  by  special  hypothecation,  (pro- 
vided  the  deeds  of  transfer  thereof  be  executed  before  the*court 
of  justice  of  the  place  where  the  said  property  is  situated,  accords 
ing  to  the  edict  of  the  Emperor  of  the  9th  May  1529,  and  the 
fortieth  penny  be  paid  independent  thereof  upon  the  purchase  or 
right  value  thereof  for  the  benefit  of  the  country,  according  to 
the  edict  of  the  States  of  the  22d  December  1 598) ;  the  abovesaid 
statutes  against  the  general  edicts  and  customs  cannot  deprive  a 
third  person  of  his  right,  unless  the  same  have  been  in  due  form 
approved  of  by  the  States :  as  I  have  often  seen  that  the  court  had 
passed  by  and  annulled  similar  statutes  of  cities,  which  were  in 
prejudice  of  a  third  person,  or  militated  against  the  general  right 
of  the  country.  And  it  was  decreed  by  the  court  with  respect 
thereto,  on  the  last  day  of  June  1609,  in  the  case  of  Heyer  Boot 
against  Cornells  Florisz,  and  in  the  case  of  Catherine  Cornelia 
against  Jacob  Christian  Molswyk,  on  the  23d  July  1612,  and 
likewise  in  the  case  of  Jacob  Cornelis  Vaas  against  Dingman 
Maartens,  on  the  4th  December  1615,  that  a  general  mortgage 
does  bind  no  kmger  than  the  property  remains  with  the 
debtor.  (1) 

Concerning  moveable  property  there  is  no  doubt  whatsoever. 
As  soon  as  it  comes  into  a  third  hand  with  proper  tide,  accord- 
ing to  the  customs  of  these  countries,  it  becomes  fully  vested 
in  him  according  to  the  rule  mobilia  non  kabent  sequelam,  that  is, 
moveable  property  is  not  subject  to  prosecution ;  whether  the 
same  be  really  delivered  into  the  hands  or  by  transfer,  or  be  ap- 
propriated in  consequence  of  legal  transfer  by  any  one,  although 
he  allows  the  same  to  remain  precario  in  the  possession  of  him 
who  make*  the  transfer,  that  is  to  say,  at  his  application,  if  it 
be  clearly  conditioned  in  the  transfer.    So  that,  with  respect  to 
transferred  and  other  alienated  property,  no  right  of  proceeding 
or  tacit  hypothecation  takes  place  (2).     An  exception,  however, 
is  made  in  favour  of  bills  or  bonds  upon  a  ship  already  made  or 
still  to  be  made  for  the  purpose  of  securing  the  proffered  purchase 
of  the  said  ship,  or  for  the  paymefit  of  the  timber  with  which  tlje 
ship  had  been  built;  for  which  the  said  ship  is  understood  to 
be  hypothecated,  and  to  remain  so  although  she  had  come  into 
the  possession  of  a  third  person  (8).   The  same  practice,  accord- 


S6S 


(ij  On  this  subject,  see  the  opinion  of 
ptotiua,  in  Cons*  and  Advys.roL  4.  cons. 
>74* 

(a)  See  Groans,  Inkyd.  lib.  1.  c.  48. 
ten.  aaar  iiulien ;  and  a  Turb*  (order?) 


respecting  the  same,  made  at  Amsterdam, 
May  31,  2631,  inserted  in  the  Com.  fc 
Adv.  toI.  4.  cone.  174. 

(3)  Per.  1. 18.  |»,  3.  H.  depgn.  act. 
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jjqj  tp  the  customs  of  Rhineland,  is  obser\^  with  respect  to  ca^ 
whatRightpub-  wd  horsey  &c  sold,  if  it  be  so  conditioned,  (l) 
lie  Uutrumena  Sgo.  Public  instruments  viz.  notarial  bonds  and  others,  with 
Bond,  have;  and  tftei*  ohtyptio^s,  hay*  in  law  the  same  right  upon  woeA 
^d^ed°be  JWPGrtty  **  *  apecipl  mortgage  has  over  immoveable;  and  they 
fuch.  tj&e  precedence  of  mere  notes  of  hand ;  but  oyer  immoveable 

pfop^tytb£yba¥enoright{2);  jp  that  the  bmding  with  rape* 
fo  immoveable  properly,  in  use  amongst  notaries,  has  bo  effect 
in  a  notarial  obligation.    And,  by  an  edict  of  the  5th  F&wy 
J  (565  it  was  ordained,  that  no  mortgages,  whether  genera)  or 
special,  of  what  denomination  soever  they  pay  be,  should  tare 
any  preference  either  upon  moveable  or  immoveable  property, 
actions  or  duties,  unless  the  fortieth  penny  be  paid  thereupon 
at  the  time  of  tJte  execution  thereof,  notarial  obligation*  fiksvae 
being  included ;  an  that,  according  tp  that  edict*  such  privilege  is 
to  have  jio  iyxther  effect,  unless  (as  is  in  the  case  of  wmnewaWf 
property)  -the  fortieth  penny  (£}  per  pent.)  tad  been  paid  ujxn 
it:  but;as  that  pj<^amatio&  was  jpere^^ 
judicial  bonds  at  Amsterdam,  where,  according  to  the  giant 
given  to  that  city  on  the  8th  March  1£98,  the  general  mortgage 
had  as  much  right  as  the  special;  on  which  account  at  that 
place  only  a  general  mortgage  was  given,  which  was  there  deno- 
minated Sckepea  Kptmi$9  (or  a  bond  executed  before  aldermtt); 
and  thereby  the  right  of  the  fortieth  penny  was  rendered  entiwly 
void;  and  in  order  to  satisfy  the  peqple  pf  fAjnatevdsm,  wko 
would  not  otherwise  allow  that  proclamation,  the  notarial  bonds 
respecting  moveable  goods  were  also  inserted  therein  j  bat  tke 
payment  of  the  fortieth  penny  tbe«*upeB  wmtdbsenred,  wbsnee 
ope  wouW  infer,  that  the  old  right  of  iw^rew*  of  notarial  <*k- 
gations  (otherwise  4ewmiepted  public  instruments)  is  tadtfy 
allowed,  in  the  same  way  as  was  understood  with  Mepept  to  the 
registering  of  trust  or  entailed  property,  and  other  legal  hypo- 
thecations ordained  by  proclamation  of  the  year  ISM,  «pon 
penaiMy  of  fcrJeiture  of  the  right,  via.  that  as    it  was  not 
brought  into  .practice,  the  former  right  was  again  allowed  and 
re-established. 

.  But,  among  us,  bonds  mortgaging  moveable  property  do  est 
hind  farther  than  the  property  remains  in  the  possession  of  tfe 
debtor,  according  to  Abe  rule,  "  viovectMe  property  is  not  mAfect  to 
prosecution ,-"  so  that  if  the  same  had  come  into  the  hands 
of  a  third  person  through  lawful  acquisition,  it  would,  according 

■■■■'■  ■  ■  ■■■■HI         II      ■■■!     I.  ■  I  ■  '  '       -  ■         ■■  ■  ',  -  ■     "* 

(i)  Cost.  Rynl.  art.48.  I        (2)    PUc.  Emp.  Chsrles  V.  Mqr  9i 

I    1529.   Necrtad.  Deris.  Cur.  HaHiad,  19. 
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to  the  custom  of  these  and  neighbouring  countries,  be  free  and 
unincumbered  (1).  But  in  Rhineland  the  contrary  is  observed, 
according  to  the  grounds  of  the  written  laws  (2) ;  namely,  when 
any  one  purchases  any  moveable  property,  and  for  the  debt 
thereof  executes  a  bond  specially  mortgaging  the  goods  pur- 
chased, the  holder  of  the  said  bond  has  then  a  right  of  pre- 
ference upon  the  said  property,  to  the  best  of  his  knowledge,  for 
obtaining  the  same  (3) ;  and  if  his  bond  contains  a  clause,  that, 
incase  of  non-payment,  he  may  seize  such  property  again  as  his 
own  free  property,  he  then  comes  and  seizes  the  property  with 
the  court  messenger  of  the  place,  although  the  same  had  already 
been  sold  to  a  second  or  third  person  (4).  In  which  case  the 
bond  was  granted  only  privately.  (5) 

A  mere  handwriting  or  note  of  hand,  certified  by  the  signature 
of  three  credible  witnesses,  has  also  the  right  of  public  instru- 
ments, and  takes  precedence  of  running  or  simple  contract  debts: 
as  it  was  decided  in  April  1619  uppn  the  application  of  the 
aldermen  of  Leyden  (and  since  observed  there),  by  A.  van  Be- 
rendregt,  J.  van  Vermeren,  and  P.  van  Veen,  (6) 

It  is  questioned  by  some,  whether  the  clause  "  under  obliga- 
tion according  to  law,*  inserted  in  a  bond,  is  sufficient,  and  is 
equivalent  to  saying  €€  under  obligation  of  person  and  pro- 
ferttf  (7),  on  which  account  it  will  be  more  certain  to  state  in 
express  terms  the  obligation  of  persons  and  properly. 

$  21.  At  some  places  it  was  introduced  with  a  good  view,  that  Whit  Prefer- 
servants  should  have  the  preference  for  their  wages,  upon  the  wages  have  over 
goods  of  their  masters,  before  all  other  running  or   simple  other  Deb*, 
contract  debts,  if  at  the  time  of  death  or  bankruptcy,  they  were 
found  at  the  house  and  in  the  service  of  such  masters  (8).     This 
point,  however,  is  still  uncertain  among  us,  there  not  being  any 
express  enactments  concerning  it  (9) 

With  these  exceptions,  there  is  no  right  of  preference,  but  all 
running  or  simple  contract  debts  pome  in  concurrence  and  right 
of  mixture,  each  being  equally  near,  according  to  the  extent  of 
the  amount  of  his  debt  (10) 


m*  ■ 


(i)  See  Cone.  It  Advye.  vol.  3.  gods. 
M7'  n.  1.  3. 

(ft)  Aif.  L  1.  $  1.  Ff.  de  Salv.  inter 
<&t«  junct.  f  41.  Instit.  de  rer.  divis. 

(3)  Cost.  RynUnd,  art.  48,  49, jo. 

U)  ttid.an.48,49. 

\S)  Ibid.  en.  50. 

(6)  SeeGrot>us»InAtyd.  lib.  ft.  tit.  48. 
u.33.  Com.  &  Adv.  vol.  1.  cons.  %y%. 
*ad  235*  *nd  Cons.  Const,  vol.  3.  coot. 
97-    Jacob  Coren,  observ.  38. 


(7)  Cons,  le  Adv.  vol,  1.  cons.  267.    I    eod. 


et  seq.  Bell.  Jur.  p.  432. 

(8)  Matth.  de  Anct.  1. 1.  c.  fto.  n.  6. 

(9)  Vide  Weeembec.  Parat.  ad  tit.  Ft  de 
privileg.  Creditor,  n.  5.  Berlicb.  Cone. 
Practical,  p.  1.  concilia.  64.  n.  669  67, 
77.  and  79.  Carpaov.  def.  foren*.  part.  p. 
Const.  ft8.  def.  »4,  35,  and  33.  Coren. 
dec.  aoo.  n.  8.  Hartman.  Pistor,  p.  1. 
qusft.  8. 

(10)  L.  3ft.  Ff.  de  reb.  auth.  jud.  poe. 
1. 10.  Cod.  qui  pec.  in  pig.  1.  ift.  §  ft.  W. 
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Whether,  ud         §  $g.  Those,  who  have  a  preference  concerning  a  principal 
in  tmar  it  pre-  mm,  are  likewise  preferred  respecting  the  interest  in  arrear 


fared  frith  the    upon  that  very  principal;  but  in  order  that  good  people  might 

not  be  deprived  of  their  debts  through  too  great  *n  accumulation 
of  interest  in  arrear,  particular  regulations  were  made  at  many 
places,  and  likewise  by  an  edict  of  the  26th  October  1572,  vis. 
that  a  creditor  should  not  be  preferred  with  more  than  three 
years  interest,  unless  the  said  interest  had  been  converted  into 
principal,  and  unless  a  mortgage  had  been  granted  for  the 
same.  But,  according  to  Zypa  and  others  (1),  it  was  never 
observed,  except  at  the  places  where  it  was  expressly  introduced 
by  statutes  (2) ;  and  there  is  a  statute  at  Gouda,  that  a  creditor 
who  allows  the  payment  of  the  debt  due  to  him  by  instalment, 
for  the  purchase  of  house  or  land,  to  be  in  arrear  for  the  period 
of  three  years,  may  not  be  preferred  to  other  creditors,  with  the 
principal  and  instalments,  even  upon  the  ground  whence  the 
debt  arose.     (See  also  ch.  viL  §  7.  p.  S41. 

And  it  is  likewise  to  be  observed,  that  although  interest  ought 

to  be  paid  on  debts  payable  by  instalments,  and  upon  houses  or 

lands  which  are  not  paid  for  at  their  proper  time,  though  such 

interest  should  not  be  expressly  stipulated  (S) ;  yet  such  interest 

has  no  right  of  preference  together  with  the  principal  unless  it 

was  expressly  stipulated,  and  the  property  was  specially  bound 

for  the  same  as  well  as  for  the  principal ;  as  was  decreed  by  the 

*    court  of  Holland  in  the  case  of  Jan  Dirksz  van  Keulen  against 

Willem  Willemsz  van  Nieuport  on  the  11th  November  160. 

Right  of  Sepan-       |  28.  Besides  the  preceding  privileges,  there  is  another  in 

what  Privilege  it  behalf  of  creditors,  viz.   that  if  an  heir  is  under  suspicion  of 

introduces.         insolvency  or  bankruptcy,  and  they  are  under  apprehension  that 

through  a  mixture  of  his  estate  with  the  estate  inherited  by  him, 
they  will  suffer  loss ;  but  that  they  can  be  paid  well  from  the  goods 
of  the  former  estate ;  they  may,  within  five  years  after  possession 
taken  of  the  said  estate,  still  cause  the  goods  of  the  inherited 
estate,  so  far  as  they  continue  the  property  of  the  heir,  to  be 
separated  from  his  own  property,  and  they  may  recover  there- 
from alone  the  debts  due  to  them,  without  any  of  the  said  heir's 
creditors  having  any  share  of  their  debts  whether  contracted 
before  or  afterwards  (4) ;  although  the  said  goods  were,  in  the 
mean  time,  pawned  by  the  heir  on  behalf  of  his  creditors  and 


(i)  Zypac  Not.  Jur.  Belg.  tit.  de  redi- 
tib.  win.  ren*  fraudib.  vero.  Fiber,  Cod. 
qui  potior  in  pign.  defin.  S.  n.  5.  Corcn, 
©be.  if. 


'%)  Keuren  v*n  Leyden,  art.  1*5. 
M  Per.  1. 5.  Cod.  de  Acriooe  emptt. 
[4)  L.  t.  i  10.  XI.    L.  a.  tad  tic  ft* 
de  eeparat*  honor.   - 
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incumbered  in  particular,  whereas  the  right  of  dividing  the 
estate  is  a  legal  hypothecation,  which,  as  well  as  other  legal  hypo- 
thecations, must  have  the  preference  before,  special  later  hypo- 
thecations and  writs  with  seals. 

$24.  Execution  being  taken  against  the  debtor,  the  mort-  How  tq  proceed, 
gaged  or  hypothecated  property  is  sold  to  the  highest  bidder  by  p^rty8 
order  of  the  judge,  by  a  door-keeper  or  judicial  messenger  having  ""Wd^ 
previously  proffered,  proclaimed,  and  advertised  the  same,  which 
is  performed  in  the  manner  described  by  Merula  and  others  (1) ; 
which  being  performed,  the  proceeds  (instead  of  the  property)  is 
divided  among  all  those  who  have  any  right  thereto,  according  to 
die  order  and  equity  appertaining  to  each,  byway  of  preference  (2): 
provided  security  be  given  for  the  restitution  thereof  at  any  sub- 
sequent time,  i£  upon  calculation,  it  be  found  otherwise  requi- 
site. (S) 


CflAP.  XIV. 

Of  Exchanging,  Rewarding,  Acting  in  Consideration  of  a  Reward* 

Acting  in  Consideration  of  an  Act,  and  whatever  appertains 

thereto. 

[Grot.  3.  31.]  x 

§  4.  In  what  Cases  any  thing  paid 
or  agreed  to  be  paid  may 
be  reclaimed. 


i  1.  Giving  and  giving,  giving  and 
doing,  doing  and  giving* 
doing  and  doing. 

2.  Of  Exchanges  of  Money. 

3.  In  what  Cases  a  Person  may 

repent  of,  or  recede  from,  a 
Transaction. 


5.  Gambling  and  betting,   horn 

far  binding. 

6.  Whether  Gifts,  *c.  for  ob- 

taining any  Office  may  be 
reclaimed. 


51.  rpHEREaresomeothertransactionswhichareconfirmedby  &™z  *»& 

1      •  j      i_-  l   l  rl  SlwnS»  S,V1«S 

the  matters  passing  over,  and  which  have  no  peculiar  and  doing,  doing 
name  (4) ;  these  transactions  are  of  four  sorts,  viz.  1 .  The  giving  ™j  g"*  **>■ 
of  a  thing,  in  consideration  of  something  to  be  given  in  return  by 
another  person ;  2.  The  giving  of  something  in  consideration  of 


(i)  Vide  Merula,  Prax.  Civ.  lib.  4.  tit. 
•5-  C  ft.  ft  seq.  Papegay,  page  (mihi) 
396.  le  seq.  Dunhouder,  Prax.  Civ. 
c.  158.  fc  seq. 

(z)  See  Wieland,  Prix.  Civil,  lib.  10. 
c  7.    Damhouder,  Prax.  Civil,  c.  ft6o. 


Merula,  Prax.  £ivil.  lib.  4.  tit.  95.  c.  14. 
Herbai,  lib.  sing.  c.  6.  m  fin. 

(3)  See  Instruct,  Cur.  Holland,  art* 
19%.  in  fin. 

(4)  L.  1,  §  1  ft  ft.   Ff.  de  prescript, 
verb.  1.  juris  gentium.  Ff.  de  pactis. 
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a&raethmg  being  done  in  return,  ty  another;  and  3, *.  Thedoiajg 
of  something  in  consideration  of  something  to  be  given  or  4oae 
by  another  in  return;  to  which  nor-  other  name  can  be  gmsi 
besides  those  of  exchanging,  rewarding,  acting  in  considefititflft 
of  a  reward,  and  acting  in  consideration  of  mi  act  (1) 

§  2.  But  giving  on  account  of  something  having  been  given, 
which  consists  in  a  mere  cause,  is  denominated  exchanging  (2); 
under  which  term  is  included  the  exchange  of  money;  fbr 
which  purpose,  as  among  us  many  sorts  of  money  are  not  cur- 
rent, and  may  not  be  received,  on  pain  of  being  forfeited,  cer- 
tain persons  were  admitted  and  appointed,  fbr  the  convenience  of 
good  people  at  every  place.;  who,  by  virtue  of  a  certain  order 
and  instruction  of  the  generals  of  the  mint  concerning  thn  same, 
receive  audi  money  according  to  its  intrinsic  value,  and  exchange 
the  same  for  other  money.  ,(3) 

And  it  is  customary  among  the  merchants,  in  order  to  avoid 
risk,  that  any  one  owing  mopey  at  another  place,  pays  the  same 
to  any  person  here,  who  can  cause  such  sum  of  money  to  be  paid 
at  such  said  place  by  his  factors  or  atfcwnies,  out  of  what  he  has 
outstanding  there  (4) ;  which  we  denominate  bills  of  exchange, 
but  which  properly  comes  under  the  heads  of  giving  orders  and 
assignations  (5) ;  whereof  will  be  treated  in  the  sequel. 

§  3.  According  to  the  Roman  law,  in  these  nameless  transac- 
tions, so  long  as  the  matter  remained  whole,  and  nothing  was 
either  given  or  done  on  either  side,  both  parties  repenting  the 
transaction  may  annul  the  same  (6) ;  but  because,  according  to 
the  spiritual  law,  (which  in  this  respect  is  followed  by  us,)  a  per- 
son acquires  a  full  right  in  consequence  of  a  mere  promise,  whjch 
His  made  from  a  premeditated  design,  at  we  have  already  staled  (7), 
so  repentance  or  change  of  mind  and  receding  fraft  such  promise, 
are  at  present  excluded  in  these  and  in  all  other  transactions, 
unless  it  was  otherwise  expressly  agreed  (8).  But  he  who  has 
already  fulfilled  the  agreement  on  hia  side,  has  a  right  to  m«fr«» 


(i)  L.  5.  %  i,  a,  3,  4*  Ff.  de  pre- 
script, verb. 

(a)  L.5.  §  t.  de  prescript,  verb. 

(  3 )  The  ordinances  made  concerning  this 
matter,  are  to  be  seen  amongst  the  ordi- 
nances of  Maximilian,  of  December  14, 
1489;  of  the  Emperor  Charles V.,  February 
4, 1520 ;  of  the  Earl  of  Leicester  as  Gover- 
nor of  the  Netherlands,  August  4,  1586 ; 
Edicts  of  the  States  General,  Dec.  1 1, 1589, 
January  3*1595;  Marchai,l6o6;  JuJyo\ 
!6*0;  and  March  7,  1619;  and  of  the 
States' of  Holland  of  December  19, 1603* 


(4)  Tot.  tie.  P£  U  Cod.  de  eo  quod 
certoloco. 

(5)  On  this  subject,  see  Chapters  xatvi. 
and  xxviw  of  this  Book. 

(6)  L,  4.  Ff.  de  cond.  causa  daULcatat. 
non  secut. 

(7)  Seebookir.  cb>t.  »*■*>  p.31* 
supra* 

(8)  See  Cosu  Antwerp,  tit*  53.  jure  4. 
Grotiua,  laleyd.  lib.  3*  c.  6,  in  fiau  ec 
c.  31.  n.  13.     Gomes.  Vac*  J 
torn.  2.  c.  8.  n.  4,  5.    MansjCr  da 
liUi.  th.8»  n.  X7*seo, 
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fci»  ptrfy  faffil  the  same  on  the  other  side  (1),  and  need  not  be 
otisfitd  with  the  interest*  if  the  fulfilling  was  in  the  power  of  the 
other,  but  he  may  compel  his  patty  by  imprisonment  to  do  what 
he  had  promised.  (2) 

$4.  And,  independently  thereof,  if  the  first  fulfilling  consists  *>  whatCasei 
id  grring,  theft  be  who  fulfilled  it  baa  the  choice  whether  or  not  or  agreed  to  be 
he  will  counsel  the  other  thereto  as  aforesaid ;  or  whether  what  F*»<|>  ™y  be 

*  reclaimed* 

hbs  given  by  him  should  be  reclaimed*  which  in  these  agree- 
ments is  understood  to  have  been  tacitly  contracted;  in  which 
tbirfr  is  a  double  obligation;  Jtrst,  an  express  obligation,  in  which 
is  to  be  performed  what  has  been  contracted  and  promised ;  and 
secotodty,  a  tacit  consequence,  viz.  that  what  has  been  given  must 
be  returned,  if  what  has  been  promised  does  not  follow  there- 
upon, if  the  non-fulfilment  occurs  through  fault  or  neglect  of 
the  pronriser,  and  the  accomplishment  waa  in  his  power;  but  if 
k  was  not  in  his  power,  vis.  if  he  be  hindered  therein,  without  any 
&tttt  on  his  party  through  an  unexpected  accident,  for  example* 
if  I  had  promised  to  provide  any  one  with  food  rind  drink  during 
h«  U&,  and  he  having  paid  the  money  agreed  for,  died  in  the 
mean  time  while  he  was  preparing  to  come,  the  sAid  money  ctanot 
fo  reclamed ;  and  even  if  the  money  had  not  been  gi*en,  it  may 
be  claimed  when  the  time  expires  during  which  he  could  have 
cdtne^  add  waa  not  hindered  nor  refitted  therein  by  me.  And 
likewise  aD  other  agreements,  implying  that  whatever  had  been, 
grvctt  trithout  a  debt,  or  if  too  much  had  been  given,  may  be 
reclaimed.  So  also  may  be  reclaimed  what  any  one  had  given  to 
perfofnig  ail  unpermitted  or  otherwise  dishonest  act,  namely,  if  the 
diahonfctt  cause  is  only  on  the  side  of  the  undertaker,  although 
the  agreement  had  been  firlfifled ;  even  as  if  it  was  tacitly  con- 
tracted that  whs*  the  laws  do  not  allow  the  undertaker  to  detain 
should  be  returned.  (5) 

Bat  if  the  dishonest  cause  is  on  both  sides,  the  payment  made 
for  the  same  remains  effectual.  (4) 

5  5.  For  the  same  reason,  the  winner  in  betting  and  gambling  P*"?^?^!^ 
transactions  cannot  legally  recover  the  gain  credited  by  him ;  Hading! 


(i)  L  4,  L  ulc  Cod.  de  permutat.  1. 5. 
Cod.  de  obtigat.  &  act. 

(a)  See  Instruct,  van  den  Hagen  Rade 
(Instruction  of  the  High  Court),  art.  175. 
Ampliation  Instruct,  van  den  Hove  ^van 
Holland  (Ampliation  of  the  Instruction  of 
theCourtofHoUaiid),art.i4.  Ordonantie 
op  de  juatkie  inde  steden  en  ten  platten 
linden  (Ordinances  relative  to  Justice  in 
the  Cities  and  Country),  ait,  31  &  $%. 


Cost.  Antwerp,   c.  68.    art.  4%  &c  43. 
Christin.  vol.  1.  decis.  313-  n.  8. 

(3)  1«5*  $  »•  Ff»  de  prescript,  verb. 
1*  4»5-  7-  Cod.  de  rer.  permutat.  tot.  tit* 
Ff.  et  Cod.  de  condict.  causa  data  caus. 
non  secuta.  1.  10.  Cod.  de  condict.  ob. 
caus.  dat.  junct.  Caroc.  tract,  locati  de 
medici,  pan  ft.  quaest.  16a.  &  seq. 

(4)  Tot,  tit,  Ff.  de  condict.  indebki. 
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and  again,  no  right  is  allowed  to  him  who  has  already  paid  it 
to  reclaim  it  again :  so  that  he  who  lent  money  to  another  for 
the  purpose  of  gambling  or  betting,  has  no  right  to  reclaim 
it.  (1) 

By  the  statutes  of  Leyden  of  the  year  158S  (2),  and  also  by  the 
new  statutes  (3),  and  bythose  of  Oudewater  (4),  and  likewise  by  the 
statutes  of  Utrecht  of  February  10,  1657  (5),  no  justice  is  done 
upon  betting,  even  if  any  bonds  had  been  granted  for  it,  and 
not  even  if  the  bonds  contain  any  other  cause. 

But  if  any  one  had  been  -grossly  misled  by  a  false  gambler, 
And  had  lost  by  gambling  a  large  amount,  to  the  prejudice  and 
decay  of  his  family,  or  had  given  no  money  but  his  cloak  or 
clothes  in  payment,  he  will  obtain  redress  therein  Utroogh 
equity.  (6) 

Of  4he  same  nature  is  the  betting,  which  with  us  has  the 
same  right  (and  concerning  which  there  are  likewise  special 
statutes  at  several  places);   unless  the  betting  was  such  that 
the  benefit  and  utility  of  both  consisted  therein,  such  as  in- 
surance, bottomry,  and  the  like,  of  which  we  have  already 
treated  (7).    Which  is  likewise  customary  in  France,  where 
wagers  that  depend  merely  on  the  cause  itself  are  not  per- 
mitted (8);  and  no  wagers  have  effect  there  except  where  pawn 
or  money  had  been  laid  (9) ;  especially,  because,  according  to  the 
Roman  laws,  it  is  subject  to  great  consideration  whether  it  may 
have  effect,  because  such  transactions  have  no  cause  of  them* 
selves :  and  those  who  agree  to  do  a  thing  without  any  causfe, 
tire  understood  to  deal  without  good  faith ;  although  such  per* 
son  at  the  time  of  the  transaction  commits  no  fraud  (10).  Dr. 
Joannes  Fredericus  Helvetius  having  taken  from  Peter  Hen* 
driksz  Eyerkoper  one  rixdollar,  to  pay  one  hundred  rixdoUaxs  if 
the  said  Peter  Hendriksz  dared  to  speak  to  the  Protector  Croat- 
-well,  and  the  said  Peter  Hendriksz  having  thereupon  departed  to 
England  and  spoken  with  the  Protector;  the  said  Helvetius 
condemned  afterwards  to  pay  the  said  one  hundred  rixdollars. 


(i)  Arg.  l.l.  §  ii.  Ff.  Mandati.  Cost. 
Antwerp,  tit.  54.  art.  17.  19.  Grotius, 
Inleyd.  lib.  3.  c.  3.  n.  117.  Christin,  vol. 
a.  decis.  aoo.  n.  1 .  Clar.  %  iudus.  n.  7. 
and  Rebuff*,  ad  Constit.  reg.  in  proem, 
doss.  5.  n.  56. 

(a)  Art.  13a 


vers,  ted  nee.  Cod.  de  ale*- 
tor.  '  Arg.  §  alt.  Instil,  de  hia  tnii  »ui 
velaljea.  jur.  sunt. 


(7)  See  ch.  be.  pp.  346—348.  supra. 
And  also  Grotius,  Inleyd.  lib.  3.  c.  3.  vers. 
Alhier  onstaat.  Cost.  Antwerp,  tit.  X4« 
art.  3.  Zypts  Not.  Jur.  Belg.  de  Reiagio*. 
in  fin.  Christin.  vol.  %,  deck.  100.  ss.  5. 
Peres,  Cod.  de  aieator.  in  fin. 

(8}  Charond.  Memorabd.  verb. 
tractus,  &  verb.  gage. 

(9)  Carol.  Loseau,  lib.  4. 
meiit.  c.  3.  n.  13. 

( 10)  1. a.  §  3-  Ff.  de  dot.  mafi.  et 
except.  L  aj.  $  fin.  Pf.  de 
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Michiel  Mortier  and  Andries  Van  Der  Hoog  promised  to 
each  other,  by  a  notarial  act,  that  the  longest  liver  of  them 
should  enjoy  from  the  estate  of  the  party  first  deceasing,  ten 
thousand  gilders ;  and  Van  Der  Hopg  having  first  died,  his  heirs 
were  condemned  by  the  high  court  to  pay  the  said  amount  (1) 

In  some  places,  under  this  sort  of  transactions  are  likewise  in* 
eluded  debts  due  for  drinking;  as  at  Utrecht,  where  it  was  enacted, 
on  the  18th  February  1657,  that  no  debts  for  drinking  should  re- 
main unrecovered  for  a  longer  period  than  six  months ;  and  that 
for  drinking,  no  cloaks  nor  any  thing  else  may  be  detained,  upon 
the  penalty  of  twenty-five  gilders,  and  the  immediate  return  of  the 
pledges  so  detained.  And  by  the  new  statutes  of  Leyden  (2)  it  is 
ordained,  that  no  justice  shall  be  done  upon  debts  due  for  drink- 
ing, although  bonds  have  been  granted  for  the  same. 

§  6.  Whatever  has  been  given  to  any  one  to  have  his  vote  for  Whether  Gifts, 
the  purpose  of  obtaining  any  office,  may  likewise  be  reclaimed  (S).  „£  office,**!!?* 
Bat  with  us,  all  gifts  which  in  anywise  savour  of  corruption  maybewdiimed. 
and  intrigue,  are  entirely  prohibited  and  unpermitted,  and  severe 
provisions  were  made  by  special  proclamations  (4),  both  against 
those  who  by  promising  any  gifts  to  any  person  avail  themselves, 
and  also  against  those  who  receive  th?  same.  (5) 


CHAP.  XV. 

Of  Obligations  or  Engagements  in  Writing. 


§  I.  Nature  of  Agreements  in 
Writing,  or  Obligations,  and 
how  they  are  effected. 

2.  They  are  ineffectual  without 

an  adequate  Cause. 

3.  Provision  of  Sequestration ; 

what,  wherein,  and  when  it 
is  effected. 


§  4.  Exception  of  the  Money 
not  having  been  counted* 
wltether  and  when  it  has 
Effect. 
5*  Renunciation  of  that  Excep- 
tion, how  to  be  understood, 
and  of  what  Effects 


§  *•    A  -^  engagement  in  writing  is  a  transaction,  which  is  con-  Nature  of  Agree. 

-"■  firmed  only  by  the  writing.    It  is  effected  by  bonds  S^J]^ 
granted   before  aldermen,'  by  obligations  executed  before  a  they  are  eftcted. 


(1)  Vide  Bell.  Jurid.  p.  60,  et  seq. 
[%)  Art.  143. 
'3)  Toe  tit.  Cod.  de  suffrag. 


(%)  Art.  143. 

(%)  Tot.  tit.  C 

(4)  Chrisfm,  vol.  3.  decis.  6.    Zypfe 


2*ot»  Jur*  Bdg.  tit.  de  suffrag. 

£5)  Plac.  van  de  Staten  Generitar,  July 


i,  1651.  Plac.  van  de  Staten  van  Hol- 
land (Proclamation  of  the  States  of  Hol- 
land) against  the  secretary  Mus  and  others, 
February  16, 165  a ;  as  appears  more  ex- 
tensively in  Heemskerk's  Satav.  Arcad. 
p.  (mini)  764. 
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They  ire  inef- 
fectual without 
an  adequate 
cause. 


Provision  of 
Sequestration, 
what,  wherein, 
and  when  it  is 
effected. 


notary  and  witnesses,  and  likewise  by  a  mere  note  of  hand  signed 
by  the  party  so  binding  himself. 

All  other  transactions  are  likewise  executed  before  a  notary 
fay  instruments  in  writing,  not  because  writing  ought  to  be  a 
real  part  of  the  transaction,  but  merely  for  roemoiy's  sake,  and 
for  better  proof  of  the  transaction  (1),  and  in  nowise  because 
such  transactions  as  these  would  be  of  no  value  without  them; 
unless  it  was  expressly  agreed  that  such  transactions  should  not 
exist  before  they  had  been  properly  reduced  into  writing  ami 
confirmed,  which  seldom  takes  places.  (2) 

§  2.  Respecting  bonds  executed  before  aldermen,  we  have 
already  treated  largely  in  the  preceding  part  of  this  work : 
and  with  regard  to  other  obligations,  every  thing  is  applicable 
to  them  which  we  formerly  said  concerning  engagements, 
whether  general  or  special,  but  with  this  exception,  viz,  that 
in  order  to  remove  all  suspicion  of  fraud,  the  cause  of  the 
debt  must  be  expressed  therein,  because  obligation*,  which 
contain  no  cause,  are  ineffectual  (S).  This  rule  is  still  in 
force  among  us,  unless  it  be  among  merchants  or  other  per** 
sons,  whose  dealings  and  respectability  exclude  all  siupirion  of 
fraud.  (4) 

§  3.  The  party,  to  whom  application  is  made,  in  consequence 
of  his  own  signature,  must  admit  or  deny  his  signature,  or  the 
execution  of  the  instrument  (5),  and  if  he  cannot  deny  it,  he  is 
provisionally,  that  is,  previously  condemned  to  lay  up  the  money 
demanded  thereupon,  and  likewise  to  deposit  it  with  the  creditor* 
upon  bail  of  restitution  if  afterwards  it  be  otherwise  decided 
by  definitive  sentence  (6)-  I  say,  upon  bail,  because  it  frequently 
occurs  that  the  person,  to  whom  it  is  adjudged  jwwiw ono%,  subse- 
quently proves  to  be  unable  to  make  restitution  if  by  a  definitive 
sentence  it  be  otherwise  understood ;  and  if  such  bail  be  not 
given,  the  amount  adjudged  ought  to  remain  under  the  judge,  or 
be  secured  under  another(7).  This  mode  of  provisional  decision, 
otherwise  called  sequestration,  is  by  some  taken  very  narrowly, 
because  it  is  said  to  have  been  introduced  out  of  law,  or  against 


(i)  L.  38.  Ff.  de  oblig.  et  act. 
(a)  L.  4.  Ff.  de  fid.  instrum.  1.  4.  Ff. 
Seplgnor. 

(3)  L.  25.  in  fin.  Ff.  de  probau  L  13. 
Cod.  non  nutner.  pecun. 

(4)  See  Papon,  lib.  10.  tit.  a.  art.  a. 
Cost*  Antwerp,  tit.  53.  Damhouder, 
Pro.  Civil,  c.  174.  Rebuff,  ad  Constit. 
ree>  de  Chirograph,  in  praefat  n.  67*  Cost. 
Utrecht,  rubric,  7.  an.  6.    Damhouder, 


Prax.  Chr.  c.  71.  t**»ww, 

tit.  2.  c.  19.  and  tit.  3.  c.  5.  n.  19.  Ordon. 

it  Cost.  Frieeland,  tit.  15. 

(5)  SeeMerula,  Prax.  Civil  lib.  4-  tfe. 
37.  c.  2.  n.  3. 

(6)  Merula,  ut  supra.  Cost.  Antwerp, 
c.  56.  art.  i.  Rebuff  ad  Constit  rea;.  de 
Chirograph,  in  praefat.  n.  66. 

(7)  L-  3-  §  5-  Ft,  de  CoUat 
1.5*4  »•  Ff*  4e  Carbon,  edict. 
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the  general  right;  bat  such  pretext  arises  rather  from  ignorance 
of  the  Roman  laws  than  from  truth  (1) :  for,  according  to  the 
Roman  laws  likewise  no  delay,  nor  security  of  the  debt,  which 
is  acknowledged,  or  of  which  the  legality  can  appear  publicly, 
is  admitted  under  any  exception ;  and  on  that  account  it  is  like- 
wise concluded,  and  pleaded  in  similar  cases,  to  confess  or  deny, 
and  provisionally  to  be  sequestrated ;  whereupon  only  the  se- 
questration is  grounded,  namely,  that  any  one,  who  cannot  deny 
his  signature  of  debt,  may  have  no  delay ;  and  whatever  he  can 
allege  against  it  must  immediately  appear,  or  if  he  alleges  any 
thing  which  requires  a  subsequent  investigation,  he  must  lay 
the  amount  under  sequestration  (2),  which  is  not  out  of  the  law, 
but  introduced  upon  the  foundation  of  the  law  (2).     But  the 
holders  of  bonds,  who  have  not  demanded  interest  or  payment 
for  a  period  longer  than  ten  years  or  more,  and  who  on  that  ac- 
count have  not  been  paid,  cannot  obtain  sequestration  in  con- 
sequence of  such  bonds  (S).     Whether  an  heir  will  be  under  the 
obligation  of  admitting  or  denying  the  signature  of  his  deceased 
ancestor,  in  order  to  be  thereupon  condemned  provisionally,  is 
doubtful,  because  no  one  can  be  certain  of  the  personal  trans- 
action of  another  (4) :  and  it  is  likewise  observed  in  the  court 
of  Friexland,  that  an  heir  is  not  obliged  to  admit  or  deny  the 
signature  of  the  deceased,  to  be  condemned  in  consequence 
thereof  previously  or  by  way  of  sequestration  (5).   But  in  France, 
where  the  practice  of  sequestration  originated,   the  heir  must 
acbnit  or  deny  the  signature  of  the  deceased  (6) ;  which  is  also 
observed  amongst  us.     And  in  such  case  it  is  commonly  added, 
at  least,  bonam  jSdem  agnoseendo^  that  is,  to  admit  upon  good 
frith,  or  to  confess  or  deny  the  effect  of  the  bond  and  the  conse- 
quence thereof,  or  the  like  (7).     By  the  court  of  Gouda,  a  si- 
milar provision  was  refused  upon  a  bond,  which  the  heirs  de- 
nied to  have  been  signed  by  the  deceased  (8).      Against  this 
mode  of  provisional  decision  or  sequestration  there  are  many 
exceptions  by  which  the  same  (although  arising  from  notorious 
and  public  obligations)  are  opposed,  according  to  Sande  (9), 
and     of  which    we    shall     subsequently    treat    in    Book  V. 


(1)  L.  4.  §  3.  X.  31.  Ff.  de  Re  Judlcat. 
1. 10.  Ff.  de  Pign.  Act.  1.6.  §  i.  Ff.  quib. 
mod.  pignor.  vel  hypoth.  1.  ai.  §  ult.  Ff. 
cod.  Vide  Bald,  ad  d.  L  9.  }  3.  Ff.  de  pig- 
norat.  act.  Unquell.  de  retractu.  §  3.  ad 
verb,  a  payer.    Gloss.  3.  n.  14. 8c  seq. 

(a)  L.  4.  §  3.  Ff.de  Re  Judical.  1. 10. 
Ff.  de  pign.  act. 

(3)  See  Cons.  &  Adv.  vol  6.  p.  656. 


(4)  L.  Marcellus.  §  %.  Ff.  de  action* 
rcrum  amotarum. 

(5)  See  Sande,  lib.  z.   deck.   tit.  8» 
def.  1. 

(6)  Vide  Joan  Imhert.   lib.  1.     last* 
Forens.  c.  49.  in  verb.  Chirographum. 

(7)  Itnbert.  Tnatit.  Forens.  lib.  1.  &  3 J* 

(8)  Vid.  BelL  Jur.  p.  331.  fc  seq* 
(o)  Lib.  i»  tit.  8.  def.  3, 
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Chap.  xix.     Whereas  some  people,  hoping  and  trusting  that  the 
money,  which  they  acknowledge  in  their  notes  of  hand  to  have 
received,  would  be  paid  to  them,  do  often  grant  such  writings 
under  their  hand,  previously  to  the  money  being  counted  down 
or  paid  to  them ;  and  whereas  such  loans,  or  the  payment  of 
such  money  do  not  follow  afterwards,  it  will  be  sufficient  in  law, 
when  they  say  within  two  years,  that  the  said  money  was  not 
counted  or  paid  to  them ;  in  which  case  the  creditor  must  prove 
that  such  money  had  been  paid;  but  after  the  said  two  years  such 
debtor  cannot  avail  himself  of  such  statement,  but  must  prove 
the  same  to  the  satisfaction  of  the  law,  according  to  the  opinion 
of  Accursius,  Bartholus,  and  others.  (1) 
Exception  of  the       §  4.  But  since,  tor  the  benefit  of  trade  (which  ought  to  have 
in^ncoumcd"  raP"*  progress,  and  in  which  the  least  delay  may  cause  a  great 
whether  and        loss),  the  sequestration  and  previous  securing  of  debts  resulting 

from  notes  of  hand  or  obligations  which  cannot  be  denied,  was 
introduced  in  these  countries,  it  falls  away  of  itself,  according  to 
Vinnius  (2) :  and  therefore  it  was  often  determined  by  the  court 
of  Holland,  that  the  debtor  may  not  avail  himself  of  the  excep- 
tion of  the  money  not  having  been  counted  down  or  paid  to  him, 
but  that  even  within  the  two  years  he  is  obliged  to  prove  the 
same  (S),  which  likewise  agrees  with  the  practice  of  other  coon* 
tries.  (4) 
Renunciation  of       §  5.  Independently  thereof,  the  exception  of  the  money  not 
how  to  blunder,  having  been  counted  or  paid,  is  usually  and  mostly  renounced 
stood,  and  of       in  obligations,  and  thereby  the  creditor  is  surely  released  from 

proving  that  the  money  was  paid;  which  however  is  to  be 
thus  understood,  viz.  that  the  debtor  does  not  bind  himself 
thereby,  that  he  will  not  avail  himself  of  the  exception  of  the 
money,  not  having  been  counted  to  him,  but  that  having 
proposed  it,  he  is  obliged  to  prove  it,  like  all  other  excep- 
tions. (6) 


when  it  takes 
place. 


(i)  Ad  I.  3.  et  1. 14.  Cod.  de  non 
num.  pecun.  Gotnex,  2.  resolut,  6.  n.  7. 
Schneid,  ad  tit.  Inst,  de  liter,  oblig. 
Bronkhorst,  4.  assert.  **.  Peres  ad  Cod. 
tit.  de  non  num.  pecun.  n.  14.  Faber  ad 
tit.  Cod.  eod.  def.  z.  Christin,  vol.  3. 
decis.  37. 

(2)  Ad  tit.  Instit.  de  liter,  oblig.  n.  ia. 
in  fin. 

(3)  Facit.  1.  ultira.  Cod.  de  Apoch. 
public. 


(4)  See  Cost.  Antwerp,  c.  $6.  art.  lit 
12.  Zypse  Not.  Jur.  Belg.  tit.  de  except- 
Gudelin.  de  Jure  Noviss.  lib.  3.  c.  6.  in 
fin.  Rebuff*,  ad  Constit.  reg.  in  proaem. 
Gloss.  5.  n.  59.  et  de  Chirograph,  art  2. 
n.  68.  Imbert.  Enchirid  in  verb.  Confes- 
sion. Mantic.  de  ambt^.  Convent,  lib.  18. 
tit.  6.  11.  22.  Sande,  lib.  3.  tit.  V 
def.  1. 

(6)  Sande,  lib.  3.  tit.  *.  defin.  1. 
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CHAP.  XVI. 

Of  arbitrary  Engagement  of  Obligation. 
Ih  what  an  arbitrary  Obligation  consists,  and  its  Divisions. 

A  N  arbitrary  obligation  is  an  agreement  between  two  persons*  In  *ta  « «r- 
entered  into  bond  J&fe  and  with  sincere  intention,  that  the  ^oacamnst * 
one  should  thereby  bind  the  other  effectually,  without  requiring 
thereto  any  writing  or  transfer.  (1) 

Of  this  kind  are  buying,  selling,  hiring,  partnership,  the  ittDmta. 
giving  of  authority,  trusts,  and  matrimony.  (2) 


CHAP.  XVIL 
Of  Purchases. 


tj  1. 9.  A  Purchase,  when  accom- 
plished. 
2, 8.  On  whom  the  Benefit  or 
Risk  attending  the  Sale 
faUs. 

3.  When  the  Property  sold  be- 

comes vested  ta  the  Pur- 
chaser. 

4.  Whether  and  when  the  Credit 

of  the  Purchaser  is  fol- 
lowed, 
h*  Sale  on  Abatement  how  to  be 


understood,  whether  for 
ready  Money,  or  upon  a 
certain  Day. 

6.  Requisites  to  a  valid  Purchase 

and  Sale. 

7.  Whether  it  is  necessary  that 

a  Memorandum  should  be 
made  of  the  Transaction. 

10.  Who  may  buy  and  sell. 

11.  Noblemen  do  not  forfeit  their 

Privileges  by  carrying  on 
Trade. 


A  Purdue?, 


S  1.  rpHE  purchase  is  understood  to  be  accomplished  as  soon  as 

the  price  and  the  mutual  condition  has  been  fixed,  although  ]£?L 
the  money  had  not  been  paid  nor  thedeliveryof  the  article  made  (3); 
unless  a  real  misunderstanding  had  taken  place  in  the  article 
sold,  namely,  when  any  one  had  exposed  for  sale  copper  for 
gold,  or  the  one  was  taken  for  the  other,  in  which  case  the 
purchase  is  void  of  itself  because  the  right  condition  of  the  article 
*>ld  is  wanting  (4?) ;  but  if  the  misunderstanding  arises  only  con-* 


(i)  §  i.  Inttit.  da  obligat.   ex  coqmh- 

*•  L  a.  Ff.  de  oblig.  et  act. 

.   (a)  Pr.  In*,  de  oblig.  ex  contensu.  1. 

i|*piaeF£deReg.Jur. 
,    (3)  h.%.  5  I.  FT.  de  contrah.  empt. 
*  i.  §  %.  Ff.  de  rer.  permuttt.  1.  8.  Ff. 


de  pericul.  &  commod.  ret  vend.  pr.  Inst* 
de  empt.  et  vend. 

(4)  L.  9.  in  pr.  &  §  a.  1. 14.  FE  de 
contrah.  empt.  1. 41.  &  §  1.  Ff.  eod*  junct* 
1. 83.  Si.  Ff.  de  verb,  oblig. 
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cerning  circumstances  relative  to  the  quality,  it  remains  effec- 
tual. (1) 
On  whom  die         1 2.  Hence  it  follows,  that  the  benefit  or  risk  which  by  icci- 
SSS^Sc      dent  or  otherwise  might  fell  upon  the  property  sold,  concerns  the 
Safe,  falls.         purchaser,  although  the  property  had  not  been  delivered  (2); 

biTffTfi   the  pnchase  being  completed,  the  purchaser  has  a 
right  immediately  to  become  proprietor,  and  therefore  k  cooa- 
doted  as  if  he  waa  already  a  proprietor ;  unless  the  setter,  en 
demand  made  to  him  for  the  sane,  had  felled  to  make  the  deli- 
very ($) ;  in  which  case,  he  is  understood  to  take  the  risk  of  the 
property  upon  him  (4).    The  risk  of  the  property  sold  is  likewise 
upon  the  seller,  if  the  purchase  be  made  on  certain  condition,  » 
long  as  the  condition  has  net  been  fidfillrd  (5),  viz.  if  I  bay 
certain  wine  or  grain  at  another  place,  to  be  delivered  in  Hol- 
land or  elsewhere,  and  if  seme  Accident  happens  on  the  road 
to  the  said  wine  or  grain  in  carrying  them  over,  the  loss  will  fall 
upon  the  seller ;  for  the  purchase  of  whatever  is  capable  of  bang 
measured,    numbered,   or  weighed,  and  is  sold  by  manure, 
number,  or  weight,  is  not  understood  to  be  fulfilled  before  the 
measuring,  counting,  or  weighing  has  actually  taken  place;  and 
therefore  die  risk  of  what  has  been  sold,  until  then,  fells  also 
upon  the  seller,  in  the  same  way  as  if  the  purchase  had  been  made 
under  such  condition.  (6) 
^^Jj!?  hT~       $  3-  The  property  sold  becomes  vested  in  the  purchaser,  only 
cotnL  vetted  in    when  the  purchase  money  promised  is  paid,  although  full  delivery 
the  Purchaser,     jj^j  f0UoWed ;  so  that  the  seller,  so  long  as  the  purchase  money 

is  not  paid,  retains  his  property,  and  has  a  right  to  lay  claim  to 
the  property  sold  (7),  unless  such  property  had  been  sold  upon 
trust  and  credit,  and  the  seller  had  followed  the  word  of  the  pur- 
chaser (8) ;  in  which  case,  after  delivery,  he  has  no  further  right 
to  lay  claim  to  it  (8),  although  lite  purchaser  afterwards  becomes 
bankrupt,  without  paying  the  purchased  money  promised  (9); 
only  that  when  it  appears  that  such  purchaser  had 
meditated  to  abuse  the  trust  of  the  seller,  in  audi  case 


(i)  L.  xo.  1. 14.  Ff.  de  oontttb.  cmpt. 
U  at.  <§  i.  Ff.  de  act.  etapt 

(a)  §  x.  Instit.  de  empt.  vend.  1.  io. 
1. 1 1.  Ff.  Cod.  de  period.  &  coromod.  rei 
▼end. 

(3)  Aig.  1. 15.  L  174,  Ff.  de  regnl. 
jur. 

•  (4)  L.  14.  §  ult.  Ff.  de  rei  vend.  L  39. 
§  1.  1.  47.  §  ult.  1.  108.  §  zi.  Ff.  de 
leg.  i.  1.  a.  Cod.  de  usur.  tract,  fc  firucu 


Gomei.  Var.  Reaolut.  ton.  a.  c.  s.  n.34- 

(5)  §  4*  fast,  de  empt.  vend.  I 1*> 
§  2.  Ff.  de  act.  empt. 

(6)  L.  6.  Ff.  de  feric  er  conun.  w 
vend.  1.  pea.  cod.  eod. 

(7)  §  venditas  vero  res  et  traditae.  M1, 
hut.  de  rer.  divie.  Keuren  indea  land*  no 
Voorn  (Statutes  of  the  Territory  of  Voora)i 

art.  51. 

„ (8)  §41.  Inat.  de  rer.  dim.  m  »• 

legat.    Ant.  Faber,  ad  Cod.  L  4.  tit.  14.        L  quod  vendidt  19.  Ff.  de  contrail,  empt. 
def.  34.  n.  3.  &  tit.  40.   def.  8.  n.  9.   ]        (9)  Gail*  lib.  a.  obe,  15.  m'pr. 
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it  is  to  be  understood,  that  the  property  purchased,  whether  on 
credit  or  For  ready  money,  (notwithstanding  the  delivery  and  the 
Credit  followed)  remains  vested  in  the  seller ;  because  in  such 
a  case,  the  article  is  not  so  much  considered  as  delivered,  as  the 
dealing  is  considered  fraudulent,  as  is  justly  observed  by  Gail.  (1) 

$  4.  Whether  and  when  the  credit  of  the  purchaser  is  fol-  Whether  and 
lowed,  is  to  be  inferred  among  us  from  the  transaction,  whether  JX  pSS«» 
it  takes  place  for  ready  money  at  the  delivery,  or  upon  a  certain  »  followed, 
day:  a  transaction  that  may  be  said  to  take  place  for  ready  money, 
does  not  convey  with  it  any  credit;  and  again,  whatever  takes 
place  to  be  completed  on  a  certain  day,  cannot  exist  without 
credit 

And  in  order  that  the  right  of  pursuing  the  property,  bought 
far  ready  money  but  not  paid  for,  should  not  continue  too  long 
lo  the  prejudice  of  a  third  person,  and  be  used  against  him  who 
in  the  mean  time  by  lawful  acquisition  might  have  obtained  a 
title  thereto,  it  was  limited  by  statutes  to  certain  time  in  several 
titles;  as  at  Amsterdam,  within  six  weeks,  according  to  the  sta- 
tute of  the  3 1st  January  1653,  and  at  Leyden  within  fourteen 
days,  according  to  the  statute  of  that  place  of  the  8th  May  1659, 
within  which  time  the  goods  sold  must  be  pursued,  upon  for- 
feiture of  the  right 

$  5.  Whence  this  doubt  may  arise,  whether  whatever  is  sold  Sale  on  Abate- 
among  merchants  upon  abatement,  is  to  be  understood  to  have  bTundemo^d  - 
taken  place  for  ready  money,  or  to  be  effected  upon  a  certain  whether  for 
day.    In  this  case  a  distinction  ought  to  be  made,  whether,  when  or  u^,  »°££ 
the  transaction  took  place,  one  was  under  the  obligation  of  mak-  uin  D*/- 
tog  the  abatement,  or  whether  one  was  allowed  to  abate ;  that  is 
to  say,  to  make  abatement  if  the  payment  be  made  in  ready 
money. 

If  the  purchaser  is  obliged  to  abate,  such  transaction  cannot 
be  considered  in  any  other  light  than  as  having  taken  place  for 
ready  money:  but  if  he  has  it  in  his  choice  either  to  make 
abatement,  or  to  wait  for  his  time,  then  if  he  does  not  pay  the 
money  directly,  deducting  the  amount  of  the  abatement,  it  would 
seem  that  the  credit  of  the  purchaser  had  been  followed. 

But  in  doubtful  cases  it  is  considered  as  having  taken  place 
for  ready  money;  as  was  often  decreed  by  the  court  of  Holland. 


(z)  Ibid.  See  alto  Cobs,  k  Adv.  vol.  I. 
eons. 3ft*.  *45-  253*  *&5f  z&6*  vol.  2.  cons. 
117.  Coos.  AmsteL  vol.  3.  cons.  2.  vol  6. 
eons.su  Cost.  Antwerp,  tit.  58.  art.  7.  Pa- 
pon, fib*  t8-  tk.5.  art.  46.  Everbsrd,  Coosil. 
aoo>  n.  9.  Noeri.  Adv.  z.  c.  4*.  Neosud. 


Suprem.  cur.  decis.  Handvtsten  tot  Am- 
steldaam,  AD.  1614.  p.  98. 108.  Reccneil 
van  de  Keuren  &  Costuymen  tot  Ara- 
steldtam,  cap.  van  pneferentie,  3/. 
art.  6. 
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Requisites  to  i        §6.  A  purchaser  claiming  the  goods  sok^  is  obliged  previously 
M^Safe!**1"6     to  pay  the  seller  the  purchase  money  (1) ;  and  likewise  the  seller 

claiming  the  purchase  money  from  the  purchaser,  is  obliged  pre- 
viously to  fulfil  the  transaction  on  his  side,  and  to  deliver  the 
goods  sold  to  the  purchaser  (2) ;  but  if  they  do  not  trust  each 
other,  it  will  suffice  if  the  purchase  money  be  deposited  in  the 
hands  of  the  judge,  or  of  a  third  person,  to  be  chosen  for  that 
purpose  by  both  parties.  (3) 
Whether  k  it         §  7.  Although  in  buying  and  selling,    a  memorandum  or 
l^moraidlrai*   writing  often  passes  between  the  parties,  it  is  not  necessary,  as 
should  be  nude    already  stated  concerning  other  transactions  in  general;  unless 
actio^.  it  was  expressly  otherwise  agreed/(4) 

But  in  these  countries  it  must  be  understood  of  immoveable 
property  only;  whereas,  by  proclamation  of  the  Emperor 
Charles  V.  in  the  year  1519,  it  was  introduced  that  no  sale  or 
alienation  of  immoveable  property  should  be  valid  before  and 
until  the  same  had  been  lawfully  transferred  before  the  magis- 
trate of  the  place  where  such  property  is  situated  (5),  and  the 
fortieth  penny  had  been  paid  thereupon.  (6) 

$  8.  Whence  this  doubt  arises,  whether  at  present  the  risk  of 
loss  and  benefit  of  fruit,  which  might  fall  upon  such  property 
before  the  legal  transfer  has  been  made  in  that  way,  would  con* 
cern  the  purchaser ;  but  as  the  express  meaning  and  sense  of 
the  above  proclamation  was  merely  to  provide  for  the  benefit  of 
good  people,  that  they  be  not  deceived  by  clandestine  transfers  or 
mortgages,  it  was  often  understood  by  the  high  court  upon  the 
explanation  of  the  said  placaat,  that  so  far  as  thereby  the  transfer, 
sale,  and  incumbrance  made  otherwise,  is  thereby  declared  null 
and  void,  it  is  only  applicable  to  a  third  person,  and  not  to  the 
k  transactors  themselves,  as  already  stated  at  large  (7) :  so  it  fol- 
lows thence,  that  it  can  be  productive  of  no  alteration  even  oa 
that  account,  but  that  at  present  the  loss  and  benefit  arising  from 
the  immoveable  property  before  the  transfer,  will  come  to  the 
risk  of  the  purchaser;  and  so  it  was  understood  by  the  court  of 
Holland,  according  to  Groenewegen.  (8) 


(i)  L.  13.  §  8.  Ff.  de  act.  empt. 

(»)  L.  5.  in  fin.  Cod.de  evict.  L.ftj. 
Ff.  de  empt.  et  ibi  Bart.  Costal,  et  alii 
Wesenbec.  eod.  paratitl.  n,  6. 

(3)  L-  39*  Ft.  de  *°lut.  in  fin.  et  ibi 
Bart.  Castrens.  et  alii.  Gloss,  in  1. 13. 
§  8.  in  verb.  Retinere  potest,  in  fin.  Ff. 
de  act.  empt.  Franc.  Curt,  in  Tracttt.  de 
Stauestrat.  quest.  1.  u.  u.  in  fine. 


(4)  Grot.  Inleyd.  lib*  3.  c  14*  *-  5* 
Wetemb.  ad.  pr.  Instit.  de  empt.  vend*. 
Neoatad.  de  pact,  antemipt  obs.  18. 

(5)  Grotiua,  Inleyd.  lib.  a.  c.  6.  n.  i;» 

(6)  Plac  van  den  40  penn.  art.  1 1  - 

(7)  See  Book  U.  ch.  vii.  §4*  PP-  ««• 
-1*4.  supra.  . 

(8)  Tract,  de  Lcpb.  Abrojat,  i  J.  In**- 
de  empt.  vend* 
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$  9.  All  purchases,  therefore,  of  immoveable  property  ought 
to  be  reckoned  as  incomplete  before  the  legal  transfer  has  actu- 
ally taken  place*  The  purchaser  or  seller  may  not,  however, 
within  that  time  retract,  but  may  be  compelled  judicially,  by 
virtue  of  their  agreement  on  the  one  side,  to  make  the  transfer, 
or  cm  the  other  side  to  receive  the  same,  except  only  at  Leyden ; 
where  the  purchaser  or  seller  of  any  property  sold  privately  may 
always  retract,  so  long  as  the  said  purchaser  has  not  been  con- 
firmed by  a  memorandum  of  aldermen  (i).  But  on  account  of 
rash  deviations  from  purchases  made  upon  good  consideration, 
those  who  wish  to  retract  from  purchases,  were  directed  by  the 
new  statutes  of  Leyden,  (art.  112.)  to  pay  the  twentieth  penny 
upon  the  purchase  money  agreed  for;  and  it. is  a  general 
custom  in  the  country,  that  all  transactions  which  took  place 
in  an  inn,  or  during  intoxication,  may  be  broke  within  twenty- 
four  hours,  upon  payment  of  the  purchase  of  wine,  with  exception 
of  public  sales  that  took  place  on  fixed  days.  (2) 

§10.  No  distinction  at  present  exists  as  to  the  parties  who  Who  may  buy 
may  purchase  and  sell,  or  concerning  what  goods  may  be  pur-  M 
chased  and  sold ;  but  every  one  is  at  liberty,  who  has  the  free 
disposal  of  his  goods,  to  alienate  by  sale  all  goods  which  are 
Alienable,  for  as  the  principal  welfare  of  these  countries  depends 
upon  trade*  the  same  was  not  introduced  without  necessity  but 
out  of  necessity,  namely,  that  every  one  may  derive  benefit  by 
purchasing  and  selling  (3);  and  all  articles,  which  are^not  pro* 
bibited,  may  be  bought  and  sold  by  every  one,  to  whom  it  is  not 
prohibited* 

Excepting  that  at  some  places  and  in  some  cities,  certain 
ordinances  and  regulations  were  made  "relative  to  trade,  which 
are  to  be  observed  upon  pain  of  incurring  forfeitures ;  and  unless 
such  regulations  are  complied  with,  a  purchase  is  considered  of 
no  value  (4);  and  in  order  that  merchandizes  should  not  be 
falsified,  and  that  trade  and  manufactures  may  continue  in  a 
flourishing  state,  some  merchandizes  are  not  entirely  prohibited, 
but  submitted  to  certain  regulations  (5).  Thus,  at  Leyden  and  * 
other-  cities,  where  manufactures  and  trade  are  carried  on, 
certain  places  and  companies  have  been  established,  where  and 
by  whom  such  articles  are  manufactured  conformably  to  the 


(1)  Keurai  van  Leyden,  A.  D.  1583. 
art.  68. 

(*)  GrotiuSjInieyd.  lib.  3.  c  14.  a.  8. 
Co*.  Rynbad,  irt.  94. 

(3)  £  %.  V«n.  jus,  autemfofliu  de  Jure 


nit.  gent,  et  civil,  junct.  1. 16.  §  4.  Ff. 
de  minorib. 

(4)  Cost.  Antwerp,  tit.  51.  art.  3. 

Is)  Zypse  Notit.  Jur,  Belg.  tit.  dc  col- 
leg.trtft 
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Noblemen  do 
not  forfeit 
their  Nobflky 
by  carrying  on 
Trade. 


order,  and  the  strap  appointed  for  them  ml  be  proportioaed 
and  tried.  So,  however,  chat  all  merchandises  and  wares  nay, 
on  paying  the  taxes  fixed  upon  them,  be  carried  and  exported 
freely  to  all  countries,  and  even  to  the  enemy,  according  to 
Christm  (1),  with  the  exception  of  instrument?  of  war  sad 
ammunition  or  other  articles  of  contraband,  which  may  be  carried 
out  of  the  country  to  oar  allies,  but  sot  to  the  enemy  (2);  wbich 
in  our  country  was  often  prohibited  by  several  placaut*. 

§  11.  With  regard  to  the  persona  who  are-  permitted  auuag 
us  without  distinction  to  cany  on  trade,  a  question  may  am* 
whether  noblemen  reserving  their  nobility,  may  carry  on  tads; 
bat  since  trade  is  the  sinew  of  oar  country,  upon  which  to  pro* 
perky  entirely  depends,  it  is  therefore  allowed  to  every  person 
a*  a  general  right,  so  that  one  may  not  speak  of  it  with  conteaqrt 
but  with  great  praise  and  respect;  hence  it  follows  that  itr  cannot 
be  any  hindersnee  even  to  the  nobility,  nor  on  that  actional 
ought  any  disrespect  to  be  shewn  to  them,  but  noblemen  notiriuY- 
standing  reserve  their  nobility,  rights,  and  privileges  (S);  inetder 
that  nothing  that  has  been  introduced .  by  the  law  or  cwetxait 
a  permitted  thing,  can  be  subject  to  any  piiiiirinausalj  espararty 
if  it  consists  in  public  dealing  and  trade  by  wholesale;  and  if 
they  refrain  from  carrying  on  any  trade  of  the  inferior  sort,  a»eh 
aa  where  handicraft,  labour,  or  dirtiness  are  mixed  with,  of 
otherwise  if  they  do  not  transact  their  own  bonesa  bwfccaas*  it 
to  be  transacted  by  others;  so  it  was  judged  by  Christie  (*) 


(l)  Vol.  3.  dec.  64.  n.  7. 
r  (»)  IbkL  n.6.  Vide Mtfthaw deCri- 
nunib«,  lib.  48.  tit.  4.  c.  4.  n.  1.  Zyps, 
at*  ^ptt  iw  twportin  doq  dtbftsnti 


i 


{$)  L4.C0d.adleg.Jol.ds 
[4)  V0L3.  iiftioiU,^   Atfw. 
Fab.  God.  lib.  9.  tit.  29.  def.  3. 
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ttfthe  Consequence  of  Purchase,  and  of  Warranty. 
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$  I.  Delivery  of  what  has  been 

told,  how  to  be  made. 
2.  rtec&tg  and  warranting?  what 

U  is,  and  haw  to  be  made. 
&  €f  Wssnunty ;     by  whom, 

how,  and  when  it  is  to  be 

effected. 

4.  qf  gjpwg   Surety  ;  whether 

and  when  aPerson  is  obliged 
to  do  it. 

5.  Effect  of  Delivery  upon  a 

Decree  prayed  for,  and  how 

it  is  to  be  done. 
G.  Under  orr*  over  Measurement 

of  Lands*  whether    and 

whom  to  fo  indemnified. 
7.  The  Ckms*  k%  the  Condition 

of  Sale,  "  without  Measure- 


ment,91 of  what  Effect,  and 
how  to  be  understood. 

8.  Land,  described  by  a  certain 

Measurement  in  the  Clause, 
but  sold  without  Measure 
ment,  may  not  differ  moro 
than. fifty  Rods. 

9.  Haw  and  of  what  Lands  it  is 

to  be  understood. 

10.  For    what    Defects  in    the 

Article  such  Indemnifica- 
tion is  to  be  made. 

11.  What  Kind  of  Indemnification 

is  to*  be  made  for  Defects 
in  a  Horse* 

12.  What  with  respect  to  Cattle 

for  Slaughter* 

13.  What  with  respect  to  Swinef 


I  If  'THE  consequence  of  purchase  is  the  right  to  have  a  full  Delivery  of 

and  free  delivery,  cession,  or  transfer  of  the  goods  sold.;  "u1!?*'1*^ 
thepwxhaat  of  which  being  completed,  the  seller  may  be  cam-  made. 
pelled*  if  it  be  in  his-  power  (1)>  and  he  may  not  avail  himself  of 
the  deficiency  and  Ids*  sustained  through  the  non-delivery  (2), 
unless  such  delivery  was  not  in  his  power ;  in  which  ease-  he 
may  avaM  himself  of  the  deficiency  (3).  In  what  manner  it  1b  to 
take  place  with  respect  to  moveable  and  immoveable  property, 
vide  supra,  Book  II.  ch.  vii.  §  2 — *.  pp.  12S — 126. 

I  say,  foil  and  free  delivery ;  because  the  seller  is  not  only 
obliged  to  deliver  whatever  he  has  sold,  or  is  understood  to  be 
included  in  the  sale,  with  all  the  rights  belonging  to  it  (4),  but 
independently  thereof,  to  free  and  warrant  the  property  sold*  (5) 


(i)  L.  xi.  &  ft.  Ff.  de  act.  empti. 

(ft)  Ibid,  et  ibi.  DD.  PmeO.  ad  1.  i. 
Ff.  de  boo.  matern.  part.  3.  n.  ftj.  Covar- 
rnr.  Var.  Reaohit.  lib.  a.  c.  19.  n.  1.  Coat. 
Attwftipt  tit.  5  x.  ait.  9.  Neoatad.  Suprem. 
Cur.  dec.  84. 

(3)  D.  I,  x  1,  §  ft.  Ff.  d«  act,  empt.  See 


Coat.  Utr.  rob*  27*  art.  7.  Neostad.  Supr. 
Cur.  dec.  8ft. 

(4)  L.  3.  §  1.  Ff.  de  act.  erapt.  1.  aa 
Ff.  de  ret  viod.  1.  fto.  Ff.  de  acquir.  rer. 
dominio. 

(5)  L.  ft.  L3.  §  1.  '1 11.  §2.  Ff.de 
acLevpt. 
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§  2.  Concerning  the  steps  necessary  to  be  taken  for  procuring 
and  detaining  the  full  and  free  property  of  a  thing  purchased, 
and  in  default  thereof  for  making  restitution,  and  for  indemni- 
fying the  purchaser  beyond  the  purchase  money,  as  much  as 
the  purchase  was  of  consequence  to  the  purchaser,  or  otherwise, 
according  to  the  advice  of  good  people,  to  fulfil  what  is  wanting 
thereto,  die  reader  is  referred  to  Grotius  (1)  ;*  unless  it  was  ex- 
pressly otherwise  contracted  or  specified  that  the  property  should 
be  delivered  in  the  condition  in  which  it  may  be  found;  in 
which  case  it  will  be  sufficient  that  the  seller  return  the  just 
price  thereof.  (2) 
Of  Warranty,  by      $  3.  If  in  consequence  of  a  third  person  having  any  right  to 
when  k  it  to  be    or  being  concerned  in  the  said  property,  the  purchaser  be  in  any-* 
eflfeotoi  wise  judicially  molested,  timely  notice  thereof  being  given  to 

the  seller,  he  is  obliged  to  execute  the  right  on  behalf  of  the 
purchaser;  which  is  denominated  a  warranty  (3).  If  such 
notice  be  neglected  to  be  given  in  time  to  the  seller,  the  pur- 
chaser will  have  no  right  to  any  indemnification  (4) ;  unless  k 
appears  unquestionably  neither  the  claimant  nor  the  seller  had 
any  right  to  the  property  sold,  and  that  the  purchaser  engages 
to  prove  it,  in  which  case  the  seller  is  likewise  obliged  to  indem- 
nify the  purchaser  without  any  preceding  notice  (5).  For  a  similar 
warranty  the  purchaser  is  sometimes  provided  with  good  secu- 
rities if  it  be  contracted,  and  likewise  for  the  full  payment, 
if  the  purchaser  be  molested  by  a  third  person  with  respect  to 
the  property  sold,  or  if  any  certain  difficulties  hang  over  his  ' 
head.  But,  besides  these,  he  is  not  obliged  in  law  thereto.  (6) 
Of  giving  §4,  But  at  gQjQQ  places  ;n  Jfolland  it  is  customary  that  the 

Sunty;  whether      11       .»...,,.       ,  .  .  . 

4nd  when  a  per-  aeller  is  likewise  obliged  to  give  security  without  any  previous 
™U obliged  to  contract  (7) 

At  Oudewater,  proclamations  are  made  on  three  Sundays; 
and,  independently  thereof  securities  are  given ;    who  warrant 


(t)  Inleyd.  lib.  3.  c.  14.  vert.  Tot. 
Wiving,  et  c  15.  rem  Onder  Wa- 
rm, d.  1.  11.  §  fin.  Ff.  eod.  Tide 
L59.  et  ibi  Buarara.  Cujac.  et  Duaren. 
in  1. 38.  §  3.  Ff.  de  verb,  oblig.  1. 61.  Ff. 
de  -ffidilit.  Edicto.  1. 15.  §  1.  Ff.  de  evict. 
Ghristin.  ad  leg.  Mechlin,  tit.  13.  art.  38. 
n.  2.  Gail.  lib.  1.  obs.  1 16.  n.  7.  Zypr, 
Ketit  Jur.  Belg.  de  empt.  et  vend,  in  fin. 

(2)  See  Neoitad.  Suprem.  Cur.  decis. 
#8. 

(3)  Tot  tit.  Ff.  et  Cod.  de  evict 
Carballin.  Tract  de  Evict. 

(4)  L.  53.  in  fin.  Ff.  de  evict  1. 8. 1.  ao. 
Ood.eod.in  fuLC^.depericutoetcommodo 


rei  vend.  See  Menoch.  de  Arbitral;  Jo- 
die, centur.  3.  caa.  aa4-  Hartman.  Piator. 
oba.  aa8.  Math.  Coler.  part.  I.  dec.  17. 

(5)  Arg.  1. 11.  §  6.  mpr.  Ff.de  act. 
empt  Ant  Fabcr,  ut  eupra.  Covamiv. 
lib.  3.  Var.  Resolut  c.  1 7.  MoGn.  Codji*- 
tud. Paris.  §44.  n. aj.  Chxiatin. ad Leg. 
Mechlin,  tit.  13.  ait.  38.  n.  ta. 

(6)  L.  pen.  ftilt.  Ff.  de  perknt  etcom- 
mod.  rei  vend.  1. 14.  Cod.  de  evict.  L 1 8.  i 
tilt.  Ff.  de  peric.  et  comin.  rei  vend.  Cemnra 
Forenaia,  part  i.  c.  19.  n.  1 1.  et  teq.  Sea 
also  Ante  keningen  op  ate  Coat  Rvabad, 
art.  38. 

(7)  See  Coren,  000s.  y 
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rtnt  and  indemnify  the  property  sold  during  ten  years  against  any 
foreign  claim,  and  during  a  year  and  day  against  any  claim  of 
the  said  place.  (1) 

In  Rhineland,  the  seller  must  likewise  give  security.  (2) 
.  At  Leyden,  the  sellers  of  any  houses,  or  of  any  immoveable  ' 
property,  must  give  security ;  and  there  the  purchaser  must  also 
give  security  for  the  purchase  money,  if  not  paid  immediately, 
unless  otherwise  agreed  in  the  transaction  (3) ;  and  likewise  at 
Rotterdam,  unless  it  was  otherwise  agreed.  But  in  giving  such 
security,  it  will  be  sufficient  if  the  seller  binds  his  house,  lands, 
or  premises  for  that  purpose,  if  he  has  any ;  and  if  the  same  be 
Jbund  sufficient  without  any  fraud  whatsoever.  (4) 

$  5.  But,  if  any  one  has  sold  his  property,  and  is  not  able  to  Effect  <*  Ddt* 
give  security  pro  evictione,  or  if  the  purchaser  is  apprehensive  Decree  prayed 
that  afterwards  any  additional  servitude  or  incumbrances  will  be  f^ff^* 
laid  upon  the  property  bought,  in  that  case,  for  the  security  of 
the  purchaser,  it  is  often  agreed,  that  the  seller  shall  be  obliged 
to  deliver  the  property  upon  a  decree  of  the  court  made  upon 
application,  or  upon  a  decree  of  the  court  where  the  property 
is  situated,  by  which  the  seller  is  confirmed  as  the  proprietor 
of  the  property  sold.     And  also  others  who  may  afterwards 
institute  any  claim  upon  the  said  property,  are  (after  procla- 
mations made,  on  three  market  days  and  Sundays,  at  the  place 
where  the  property  is  situated,  and  in  the  country  in  the  farthest 
villages  surrounding  the  same)  entirely  deprived  of  their  claim 
thereto  (5),  which  is  only  to  be  understood  to  have  effect  in  that 
way  against  all  unknown  persons;  but  so  far  as  it  concerns  those 
whom  one  knows  or  can  know  to  have  any  claim,  either  of  debt 
or  service,  upon  the  projterty  sold,  they  ought  to  be  specially  sum* 
moned,  and  no  default  can  be  granted  against  them  in  conse- 
quence of  such  general  summoning  (6) ;   so  that  the  proprietor 
of  the  next  premises  and  others,  against  whom  one  entertains 
any  apprehension,  namely,  that  they  can  or  may  in  time  claim 
any  right  of  property,  tacit  or  special  mortgage,  or  other  ser- 
vice^  must  be  specially  summoned  when  the  decree   is  ef- 
fected (7).     Moreover,  if  the  property  sold  has  any  secret  de- 


Si 


See  the  Statutes  there,  ait.  57. 
Keuren  ran  Rynland,  art.*8. 
[3)  Keuren  van  L«ydea,  art.  116. 

(4)  See  the  8tatutea  there. 

(5)  The  mode  of  proceeding  in  thia 
cafe  u  given  in  the  Papegay,p.  448.  et 
ae* 

(6)  PerL6.Cod.derenu**.  pignor.  et 
ibi  Gothofred.  junct.  L  *6*  {  7,  Ff.de  idei 

SC 


eommhe.  libertat.  et  L  47.  Pf.  de  Re 
Judicat.  See  also  Marant.  Prax.  Aur. 
pan  6.  de  citatione,  ejoaque  requiah.  n.  89* 
St  seq.  Damhouder,  Prax.  Cir.  c.  57.  n.  £• 
GaiK  lib.  i»  ©be.  47.  Mynsinger.  lib.  a* 
oba.  47.  Leonin.  coos.  14.11*  e> 

(7)  See  Pepegay,  p.  440.  et  teq.  edit. 
1668,  and  the  Niewe  Retire*  (New  Sta- 
tute* of)  Leydeo,  art,  1 1 7. 
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fast,  by  which  the  purchaser  was  deceived,  be  has  this  remedy,  viz, 

that  if  the  property  sold  hafl  sueh  a  defect  that  the  poicbawr,  if 

lie  knew  it,  would  not  have  purchased  it,  he  may  in  (that  eve, 

'within  six  months,  compel  the  seller  judicially  to  take  back  what 

he  sold,  and  return  the  purchase  money  (1) :  but  if  the  e&ctwai 

such,  that  he  would  notwithstanding  have  bought  it,  the  pnthae 

remains  effectual;  and  he  may  only  claim,  within  a  year,  what 

he  would  have  given  less,  if  he  had  known  of  the  defect  (t) 

vjnder  w  wer         $$#  Whatever  has  been  sold  as  being  of  a  certain  weigfymm- 

bnds ;  whether    ber,  or  measure,  must  be  delivered  according  to  die  jaat  meajare- 

EaJ£EL*.  **    ment>  number,  ot  weight,  or  the  deficiency  must  be  made  good: 

for  which  purpose,  among  us,  all  measures  and  weights  must  be 
publicly  marked  and  made  of  equal  size  before  they  may  be 
used.    This  is  denominated  assuring  ;  and  to  remove  aB  dispute 
and  controversies,  public  scales  and  weighing  masters  for  weigh- 
ing, and  sworn  measurers,  numberers,  and  gaugera,  for  Ac  pur- 
pose  of  measuring,  numbering,  &c.  are  appointed;  in  vfan 
lull  credit  is  placed  with  respect  to    measures  and  weight! 
between  the  parties  reciprocally ;   and  by  them  certain  sorts  of 
merchandizes  must  be  weighed,  numbered,  and  measured,  on 
pain  of  forfeiture*     And  with  regard  to  weighing,  winterer 
"weighs  more  than  ten  pounds,  must  be  brought  there  and 
weighed ;  for  which  purpose,  special  statutes  were  eoacted  in 
every  city,  that  differ  very  little  from  each  other. 
Hie  Cliufe  in         §  7.  In  order  to  avoid  the  obligation  of  making  indemmficafo 
K^aJte*  '**  my  defect>  8°°**  are  often  sold  in  thdr  actual  state,  wbetkr 
Measurement/'   good  or  bad,  which  is  denominated  pushing  off  with  ike  fids  * 
an/how  tote     which  case  one  is  obliged  to  nothing  else  but  to  defirer  the 
undamood.        goods  sold  as  good  and  bad  as  they  are  (3)-    Which  agrecoient 
»    is  mostly  made  in  the  rale  of  lands  or  premises  when  a  party  is 
not  certain  of  the  right  extent  thereof,  in  these  words;  fit*"}? 
the  bulk,  without  measurement,  and  pushing  qffwth  the  foot,  ««*• 
out  being  answerable  for  any  deficiency  or  overplus," and  so  fatty 
whereby  we  understand  that  die  goods  are  sold  by  pieces,  by 
the  bulk,  and  not  by  measure  (4).    And  in  such  'case  no  in- 
demnification can  be  claimed,  how  much  soever  the  overpte  or 
deficiency  thereof  may  be.  (5) 


*fc 


<(i)  L.  i.  §  8.  L  a.  L  49.  Ff.  de  JbMt.    1       C3)  L.4-  in  fin.  J.  10, 11.  *•  *  *T 

•diet,  redfit.  vel  action.  Ytwiit.  Ori***** 

(a)  L.  x.  1. 6.  1.  a,  1. 14.  §*fin.   Ff.  Mechlin,  tk.  13.  a*.  3B.  a.  19.        . 
eo4L  1.  43-  §  i*    Ff.  de  contnfe.  empt.  '  (4)  Ex  L out  frndian.  40»  t>  R* 

Zyp.  Notit.  Jur.  Belg.  tit.  de  eropt.  veil-  contrah.  enipt. 
-difc  in pr.  Cbristin,  vol.  3.  deew.97.  Tul-  (5)    Vide   JtantJc.  Ifc  4-   *  £ 

doa  et  Faber,  Cod.  de  4tditit.  edict.  .  PineU,  pan  3.  e.  %  JEkK* **•  *  «■? 

r  Faber.l^ttutf.drfa.fcwHt*-'* 


&;f8£  art  qf  Warrmty.  387. 

Slit*  if  ti&f  estimate  <#  iheasiireHieilt  had  been  added  therdbtV 
fti-  tfato^'tf  the  tfeQtir  likd  said  fergr ofoetf,  &c  if* Ay  Me  faft 
ieUfMd  mec&uremeHt,  Stc.  tine  (high t  then  to  make  dktiiictioB ; 
itody^ethettheseHer  had  ex^resi^themeasttremeiit  wrongly, 
from  notorious  ignorance,  and  bid  acted  therein  bandJHej  or 
whether  he  did  sokno#irig  it  to  tie  otherwise,  in  ctfderto  de- 
ceive the  other,  in  #hidi,ctte  h6  will  be  obliged  to  make 
indemnitfcatlo^.  (1) 

§8.  AshbWever  it  is  frequerttty  ttfreertaul,  whether  the  seBer  Uri  described 
kntfr  bettfef  or  cbAld  haV*  krrfoWh  better,  thfcre  *is~ a  custom  on  &££^tlll 
that  ac'tou^t  iii  Rtiifteland  and  DMftWrfd  respiting  stteb  transac-  Jjj,^!  but 
tion^';  vii.  that  wT^hever  ahy  measurement  had   been    fixed  standing  without 
or dominated,  notwithstanding  afl  ^preentthts,'  Wow  effectual  so-  ^^SJg1 
ever  they'  may  be,  whatevet  is  wanting  to-  or>  is  aboV6  the  iriea-  more  than  fifty 
surement  of- the  latfds  mtrst  be  made  good,  so  far  as  it  differs  Rodfla 
more  than *  fifty  rods  from  ther  expressed  survey,  aNUotagh!  the 
money  was  not  agreed  to  b#  paid  upon  th^  survey,  but  for  the 
piece  or  the  extent.  (2) 

§9.  Which  custom  is  td  be  nnderstood  of  lands  sold  b^  aeres,  How  and  of 
of  an  extent  of  six  hundred  rods  of  Rhineland,  and  less  in  propor-  j^^"^^ 
lion,  but  not  of  small  spots,  sold  by  single  rods,  such  as  are  *°od*. 
gardens,  kitchen  gardens,  and  stand  gronden  (tenter-grounds  ?) 
which  often  do  not  contain  an  extent  of  one  hundred  rods ; 
unless  of  similar  proportions,  in  pieces  sold  by  one  hundred  rods 
or  inferior  measurement,  one  wishes  to  say,  that  as  in  lands  no- 
minated by  acres,  with  the  clause,  "  ty  the  bulk  and  without  mea- 
surement" one-twelfth  part  of  a  morgen  (8)  may  differ,  and 
likewise  in  smaller  spots  sold  by  one  hundred  rods  with  the  same 
clause,  "££  Mi  faft  and  without  measurement;99  the  measurement 
may  differ  by  virtue  of  the  said  clause*  one-twelfth  part  of  one 
hundred  rods,  more  or  less,  which  appears  more  extensively  in 
the  memorandum  upon  the  customs  of  Rhineland.  (4) 

§  10.  We  have  said,  of  a  secret  defect,  by  which  the  purchaser  For  what  Defects 
was  deceived;  because  the  seller  need  not  make  good  a  visible  sold,  tndemnifi- 
defect  in  something  sold  by  him,  with  respect  to  which  the  pur-  ™™  » t0  be 
chaser  must  trust  himself.  (5) 

{11.  Therefore,  among  us,  in  the  purchase  ofhorses,  in  which  2£££^ 
the  defects  are  most  visible  to  those  who  have  a  knowledge  of  made  for  Defects 

in  a  Horse. 


mm 


(i)  L.  i.  Ff.'de  action,  empti  in  fin.  d.  1. 
X.  L  6.  &  1.  39.    Ff.  eod. 

(»)  Vide  Cons,  ft  Adv.  vol.  x.  907. 
Coren-  oba,  19.     Neostad.  Cur.  Holl. 


(3)  A  morgen  of  land  comprizes  about 
two  acres. 


(4)  Art.  95. 

(5)  L.  1.  §  Ff,  de  JEdilit.  edict. 

c  c  2 


3*8 


"What  with 
spect  to  Cattb 
4or  Slaughter. 


'wlitt  with  re- 
spect to  Swine. 
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them,  it  is  considered  as  permitted,  if  the  one  be  deceived  by  the 
other  in  sales  and  purchases,  excepting  only  in  secret  blindness, 
sprain,  spavin  or  pill,  which  defects  are  not  well  externally  visi- 
ble, according  to  the  common  rule,  "perfect  in  j&r,  thai  ihfour 
goodfeet  and  two  good  eyes."  (1) 

$  12.  If  any  one  sells  a  beast  for  the  purpose  of  being  slaugh- 
tered, and  which  does,  not  answer  the  purpose,  because  one  can- 
not judge  of  it  externally,  the  seller  must  allow  so  much  of 
'the  purchase  money  to  be  deducted,  as  the  superintendent  of 
slaughtered  cattle  judges  the  same  to  be  of  less  value,  unless  it 
•be  so  infected,  that  the  same  is  not  fit  for  food  ;  which  is  also  to 
be  judged  by  the  superintendents  of  slaughtered  cattle,  who  art 
appointed  for  this  purpose  in  every  city ;  in  which  case  the  cattle 
may  be  returned,  and  the  whole  price  be  claimed  back.  (2) 

§13.  But  with  respect  to  swine,  because  one  can  judge  of  them 
upon  an  inspection  of  the  tongue,  the  seller  is  free  at  many  places, 
when  the  tongue  has  appeared  clean. 


^*m* 


.(0  I*  4*  $  3«  K  sod. 


|       (a)  L.3.  $  1  &  3.  Ff.  de  jEdifit.  edict. 
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CHAP-  XIX. 


§  1,  Nature  of  Appropriation  by 
redeeming,  upon  Agree- 
ment* 

2.  Whether  it  is  to  be  reckoned 

as  a  Second  Purchases  and 
whether  the  Appropriator 
is  obliged  to  paw  the  For- 
tieth Penny  for  the  Second 
Time. 

3.  When  that  Right  ceases. 

4.  Appropriation         without 

Agreement,  what  it  is, 
and  how  many  Sorts  there 
are* 

5.  How  U  must  be  effected. 

6.  Generally  of  Feudal  Pro- 

perty,  Rents,   and  out* 
standing  Debts. 


ion  by  redeeming. 

§  7.  SpeciaUyi  at  what  Plaeem 
customary, 

8.  How  the  Proximity  is  to  be 
reckoned. 

9.  Right  of  Detention  dtfneb 
10»  Appropriation  in  Partner- 
ship of  a  Ship. 

11.  In  what  Goods,  and  when 
Appropriation  has  effect. 

12.  In  private  Sales,  how  to  be 
understood. 

13.  By  whom  the  Appropriation 
may  be  effected,  and  who 
has  the  Preference  among 
several  Appropruttors* 

14.  Bailiffs  or  Sheriffs  have  no 
Right  of  Appropriation. 


§  1.  fRAFFIC  is  canried  on  in  different  manners ;  and  some*  WatMsofAp 
times  includes  a  subsequent   agreement,    or   second  SElfi?  ?I 


rM66fflmgt  upon 


k  *  - '  w  •  (  »  J  I 


(1),  among  which  the  right  of  appropriation  is  the 
principal,  whether  it  proceeds  from  agreement  or  from  tacit  con- 
struction of  the  law.  The  right  of  appropriation  upon  agree- 
ment is,  when  it  is  agreed  that  the  purchaser  shall  be  obliged 
again  to  transfer  the  property  sold  to  the  seller,  when  the  latter 
pleases,  or  also  within  a  certain  time,  for  the  same  price ;  or  in 
ease  it  should  be  sold  again,  that  the  seller  must  always  be  the* 
nearest  to  purchase  it  if  he  chases ;  in  which  case  the  fruits 
found  upon  the  land  must  also  be  enjoyed  by  him  (2),  and  ever*  . 
the  crop,  which  in  the  meantime  might  have  grown  there* 
upon.  (3) 

§  2.  It  is  however,  doubtful,  whether  in  such  agreement  the  x****"  u  * 
subsequent  transferring  of  the  property  is  considered  as  a  new  MaMcon<i 
purchase,  and  whether  the  incumbrances  laid  upon  the  sale  of  Pwrcb"?  *** 


(i)  Toe.  tit.  Cod.  de  pet.  inter  eropt. 
Je  vend,  compos. 

(«)  L.  Cod.  de  met.  inter  empt.  Jr 
vend,  compot.  1. 1*.  Ff.  de  prescript,  verb. 
L  13*  Ff.de  act.  empt,  Christin,  ?ot  lit. 
deck.  90.  n.  i,  a. 


(3)  Aig.  L7.  de  acquir.  rer.  donna. 
L  13.  §  5.  Ff.  de  rot  rind.  L  %$.  §  1.  Ff. 
decdiik.  edict.  X.6.U  L 16.  Ff.  de  in 
diem  tddkt.  See  TSraqueU.  do  retract, 
cement,  a.  9%.  tub  fin. 
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whether  the 
Appropriate*  ig 
obliged  to  pay 
the  Fortieth 
Penny  for  the 
second  Time. 


When  that  Right 


Appropriation 
without  Agree- 
ment, what  it  is, 
and  bow  many 
Sorts  there  aw. 


How  it  must  hft 
effected* 
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immoveable  property  among  us,  such  as  the  fortieth  penny,  or 
other  similar  duties,  ought  to  .be  paid  for  the  second  time.  Bat 
as  the  subsequent  transfer  does  not  break  the  contract,  but  coo- 
firms  it  subsequently  (1);  and  as  such  incumbrance  and  agree- 
ment appears  to  be  a  reaj  paijt  qf  tfae  transaction  (pp  which 
account  also  the  property  is  sold  for  jh>  much  less  at  tfee  pane  is 
worth  to  the  seller)  (2) ;-  so  it  is  to  be  understood  thence  that  the 
seller  upon  the  said  appropriation,  or  lite  subsequent  transfer, 
owes  np  fortieth  penny  or  similar  duties,  excepting  that  he 
ought  to  indemnify  the  first  purchaser  for  the  charges  incurred 
on  that  account  (5) 

§  &  This  right  of  appropriation  ceases  if  the  stipulated  time . 
is  expired;  but  if  no  time  was  fixed  whether  and  when  it  is  to 
have  effect,  it  will  become  void  ip  that  cqse.  (4) 

§  4k  Independently  of  this  agreement,  there  is  another  right 
of  appropriation,  which  was  introduced  throughout  these  coun- 
tries by  construction  of  the  l*w  and,  custom ;  by  which  the 
purchaser  of  any  immoveable  property  is  obliged  within  a  certaia 
time  to  cede  the  same  to  the  nearest  relation  of  the  purchaser, 
or  others  having  the  Same  right,  for  the  same  price,  which  in 
old  Dutch  is  denominated  appropriation  (ttaasten),  approaching 
or  imitation  (naderen  or  na  doeri),  and  the  second  purchase  is 
denominated  appropriation ;  so  that  the  second  puntaert 
provided  he  does  what  the  first  did  before,  becomes  the  nearest 
thereto. 

§  5.  The  practice  and  custom  of  the  right  consists  in  the  fol- 
lowing particulars;  vip.  tjiat  those  yho  may  appropriate  and  will 
do  it,  must  cause  die  bailiff  and  two  aldenpeu  of  the  manor  to 
appear  upon  the  land  ox  in  the  home  w^cfc  if  ft  be  «ffw 
priated,  and  in  their  presence  touch  tbt  gaps  and  ground; 
whereupon  he  appoints  one  of  the  4aw-d*y*  for  ffa  porch*** 
to  appear  and  allege  his  purchase*  and  then  the  appropriator  is 
obliged  to  dp  within  twenty-four  hours  whatever,  the  par* 
chaser  did  an$  was  obliged  to  do  before  lam ;  mi  if  ii  b*  re- 
quired, he  must  declare  upon  oath  that  he  appropriates  the  pw? 
peWy  for  himself  and  with  his  owu  money,  and  he  mu3t  likewise 
pay  the  wine-purchase  twice,  and  the  ean^esttpenay  once(6).  1° 


(i)  L.  7.  J  5.  Ff.  de  pact.  1.  2X.  §  si 

tibi-Ffcdttfct.  empt. 

fa}  L.  79.  Ff.  de  coot*,  empc 

(3)  VtdVTiiiqveU  de  retract,  ooerent. 

§6,  Gibs*.?.  n.4,5.  fceeq.  See  further 

Gomes. fir.  iwolut* ton* juL  3.  Chmrjiu 

vol m.  decii.  90.  n.^. 


(4)  YidVChriain.  voLHi.  *»* 

063.17.  0.4*5.  ' 

(5)  VtdeJ0Wnhw^,PM.CT.fc»5- 

n.  15  The  Statutes  c*Rj*lind,»rt.  as*  *fr 
Rooking,  de  wtnet.  fMUti* 
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this  transaction  h  is  farther  to  be  observed,  that  the  appropriate 
is  obliged  to  pay  to  the  first  purchaser,  besides  the  purchase 
money,  the  interest  also  upon  the  same  from  the  time  that  it 
was  paidy  unless  it  be  set  off  against  the  fruits  enjoyed;  and  he 
most  likewise  satafy  artd  make  good  all  charges  for  meliorations 
sad  other  necessary  chirgee  bondjlde  made  by  the  purchaser 
to  die  property  purchased  before  the  time  of  the  appropria- 
tion (1) ;  whereas  thte  first  purchaser  may  suffer  no  loss  by  th* 
appropriation,  and  the  appropriator  without  distinction  ought 
to  do  what  the  purchaser  has  done  before,  and  then  only  place 
himself  in  the  situation  of  the  purchaser,  which  is  mostly  the  case 
in  the  purchase  of  outstanding  debts  which  produce  no  fruits, 
and  may  be  set  off  against  the  interest  of  the  purchaser's  money* 
as  was  specially  enacted  by  the  statutes  of  Rotterdam. 

Those  statutes  sjre  either  general,  that  is,  are  in  force  through^ 
oat  Holland,  or  special,  that  is,  are  M  use  only  at  some  particular 
places. 

§6.  A  general  appropriation  belongs  to  the  county  of  Hoi-  Oeotntyot 
land,  with  respect  to  feudal  property  add,  which  may  detain  J^Rtatf, 
the  said  feudal  property  before  fhe  transfer  is  made.  (2)  aod  outomdtyg 

A  debtor  may  likewise  appropriate  the  debt  which  any  one 
claims  against  him  within  the  year,  for  the  same  pride  for  whicli 
it  was  sold,  to  be  computed  from  the  time  that  it  came  to  his 
knowledge ;  unless  it  hating  been  offered  to  him,  he  had  refused 
once  (3).  But  this  kind  of  appropriation  has  not  such  solemnity*. 
ss  the  appropriation  of  immoveable  goods,  and  it  is  sufficient 
thereto  if  it  appears  to  have  been  effected  in  writing  before  a 
notary  and  witnesses,  or  otherwise.  And  a  possessor  of  piw 
perty  (whether  moveable  or  immoveable),  on  which  any  rent 
has  been  specially  fixed,  has  the  appropriation  thereof  within 
the  year,  if  the  said  rent  be  sold  to  a  third  person.  (*) 

But  at  Amsterdam  such  rents  must  be  sold  publicly,  and  the 
purchaser  must  afterwards  offer  the  same  and  the  price  thereof 
to  the  proprietor  of  the  house  or  land  to  which  the  rent  or  farm 
is  attached ;  who  in  such  case  within  twenty-four  hours  may 
appropriate  die  purchase,  provided  he  pays  the  one  hundredth 
penny;  and  he  who  has  appropriated  such  rents,  may  not  sell  the 
same  to  a  third  person,  bi£  ought  to  annul  the  bill  of  yearly 


i: 


1)  Statutes  of  Rynland,  m.  30. 
(ft)  Vide  Grottos,  lib.  1.  c.  16.  n.  3. 
•d  lib. ».  c.  42.  vert.  Ten  derdea.  Christin. 
toI.  6.  deck.  13. 

U)  Vide  Grottos,  InSey*.  lib.  3.  c  16. 


o.  iS.   Goru.  adverssr.  tractat.  S-  part  i« 

€•4. 

(4)  Arg.  L  ift.  Cod.  Mandat.  Cost. 
Rynland,  an.  5 7.  Christin.  vol.  3.  decis.  49. 
n.  13^  14.  Cons.  &  Adv.  vol.  ii.  cons.  139. 
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rent(l).    If  the  purchase  was  made  at  a  sale  by  execution,  the 
appropriation  must  be  effected  within  twenty-four  hours.  (S) 

At  Leyden  it  is  customary  to  offer  such  rents,  whether  upon 
moveable  or  immoveable  property ;  and  likewise  all  bonds,  to 
those  upon  whose  houses  or  premises  they  stand,  and  to  the 
debtor  and  his  securities  who  are  bound  for  the  same,  who  then 
within  eight  days  thereafter  must  declare  whether  they  wish  to 
appropriate  the  purchase  or  not,  and  if  it  be  afterwards  found 
that  the  tender  was  made  at  too  high  a  rate,  they  may  within  & 
year  and  six  weeks  stQl  effect  the  appropriation  (3).    Whenever 
any  houses  or  premises  are  sold  by  execution  at  Amsterdsm, 
to  which  more  rents  or  impositions  are  attached  than  they  ooold 
fetch  by  the  sale,  in  that  case  those  whose  debts  or  rents  could 
not  be  satisfied  therefrom,  may  appropriate  the  sale  within  ax 
weeks,  provided  they  pay  the  purchaser  the  one  hundredth 
penny  of  the  principal,  and  then  the  oldest  creditor  goes  before 
all  others ;  and  whoever  effects  the  appropriation,  his  debt  is 
w     ^  entirely  hereby  annulled.     This  sort  of  appropriation  likewise 

lias  effect  in  ships  sold  by  execution,   but  it  must  then  be 
**t  '  effected  within  twenty-four  hours.  (4) 

•- *•  All  property  which  is  sold  by  execution  at  the  Hague,  may 

be  appropriated  by  the  creditors  having  better  right  than  the 
purchasers ;  but  if  the  property  has  been  purchased  by  one  cre- 
ditor, and  the  same  is  appropriated  by  the  other,  the  appro- 
priator  must  satisfy  the  first  purchaser,  who  must  himself  follow 
his  right  of  preference :  so  it  was  decided  by  the  court,  and  the 
sentence  of  thtf  Hague  was  confirmed  between  Lenard  Ketting 
and  Jacob  Willemsz,  in  November  1619. 

At  Rotterdam,  the  appropriation  of  rents,  or  bills  of  yearly 
rents  upon  any  houses  or  premises,  likewise  prevails ;  viz.  within 
six  weeks  after  the  proprietor  of  the  houses  or  premises  has 
given  information  by  the  messenger,  and  through  him  who 
purchased  the  rent;  provided  that  he,  besides  the  purchase 
money  for  which  the  said  rents  were  bought,  pays  interest 
thereupon  at  the  rate  of  the  sixteenth  penny,  from  the  time  that 
the  said  purchase  money,  was  paid ;  and  also  the  double  wine 
purchase,  or  the  earnest  penny  of  the  same,  was  effected  in 
truth,  and  not  further;  and  the  same  practice  obtains  with 
respect  to  bonds,  obligations,  &c.  (5)     See  the  statutes  there* 


(i)  Willekeuren    (arbitrary  Statutes)  I  (4)  Willekeuren,   p.  474,  e£t.l6fo» 

p.  13*.  edit.  1639.  I  Recueil  Tan  de  Keuren  ft  Co*. 

S  Ibid,  page  134,  I  tit.  35. 

Keuren  van  Leyden,  art.  m.  |  6)  Keursnua  Bmtariam* 
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§7.  Bat  at  Gouda  and  Oudewater  the  appropriation  does  s£°^^ 
not  prevail  with  respect  to  rents  and  debts.  customary. 

The  places  where  the  special  right  of  appropriation  is 
observed  (although  not  every  where  in  the  same  manner)  are 
Ddftland,  Rhinjeland,  and  the  territory  of  Voorn.  In  Kenmer- 
land  the  right  of  appropriation  does  not  prevail,  as  appears 
in  the  custom*  of  Kenmerland(l);  where  the  nearest  of  the  seller's 
relations,  within  the  year  after  they  got  notice  thereof  may  ap- 
propriate, provided  they  declare  that  they  do  it  for  themselves. 

§8.  It  is  doubtful  in  what  manner  the  proximity  is  to  be  HowtheProxi- 
reckonecL  In  the  statutes  and  customs  above  cited,  nothing  reckoned, 
certain  has  been  expressed  concerning  it ;  but  the  general  opinion 
is,  that  with  respect  to  the  appropriation,  one  ought  in  every  point 
to  follow  the  proximity,  and  the  nearest  to  the  appropriation 
according  to  the  law  of  succession;  and  that  he  who  is  the 
nearest  to  inherit  the  seller's  property  by  succession,  is  also  the 
nearest  to  effect  the  appropriation.  (2) , 

§9.  At  Leyden  the  right  of  appropriation  does  not  prevail;  KgtaofDetea- 
bat  whenever  any  houses  are  sold  there  with  the  right  of  deten- 
tion, the  seller  and  purchaser  must  tender  the  appropriation  to 
the  lord  having  the  right  thereto,  who  then  has  twenty-four 
hours  for  consideration,  unless  the  said  houses  were  sold  by  exe- 
cution ;  and  if  the  lord  who  has  the  right  of  detention  afterwards 
finds  that  the  second  purchase  was  offered  to  him  at  too  high  a 
price*  he  may  still  within  a  year  effect  the  appropriation,  or 
claim  bock  what  he  gave  too  much  for  the  same.  (3) 

§  10.  At  Rotterdam,  if  any  one  of  the  joint  owners  of  a  ship,  Apanpriatka 
and  likewise  the  steersman,  sell  their  shares  of  the  ship  to  S^^gJ* 
strangers,  to  whom  the  ownership  of  the  said  ship  does  not 
belong,  the  others,  whether  steersman '  or  owner,  or  any  of 
&em,  who  may  desire  it,  may  appropriate  for  themselves  all 
such  shares  as  were  sold,  for  such  amount  or  price,  and  to  be 
paid  at  such  terms,  as  the  said  ship  was  sold  for ;  provided,  how- 
ever, that  the  appropriation  thereof  must  be  effected  within 
fourteen  days  after  notice  was  given  of  the  sale  by  a  messenger 
to  the  steersman  and  his  factor;  and  the  same  mode  is  to  be 
observed  between  masters  of  ships  and  the  owners  of  trading 
ships  navigating  from  the  harbour  of  that  place,  or  such  as  belong 
to  that  place.  (4) 


[0  f.  at*  edit.  \6$%. 

(*)  Vide  Grivell.  decit.  40.  Bertkh. 
jr^t.  cooclus.  part,  a.  eoncfas.  30.  n.  a6. 
3C-  31.    Tiraquell.  de  retract,  bgn.  §  1. 


Gloss.  9.  n.  Si.  post.  pr.  &  §  11.  gloss.  !• 
D.  18.  &  §  13.  Gloss,  unic. 

(3)  Keuren  van  Leyden,  art*  120* 

(4)  Keuren  van  Rotterdam. 
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In  what  Goods, 
cod  when  Ap- 
propriation  has 


•otodL 


At  (fetid*  Md  Oudcftrafet  Ad  a^rbpriadon  doe*  not  prefix 
excepting  in  rents  atkh  debts,  of  wMek  we  have  abtady 
treated* 

At  Wetodp  tile  dppraprhftWn  dee*  not'  prevail ;  neither  in 
the  stftttftett  p*ft  ef  ftoMaad  (1),  excepting  wftfch*  three  days' 
after  the  hist  puMfca&A  tinad*  iti  Are  tlMetch.(ft) 

§  11<  Apprdprtatft»  jpfcetalls  tofin  it&ptetit  t6  all  hntaRSlMe 

goods*  Hot  onfy  in  Iteikidlwy  ^tft^sertyj  tipsm  which  the  stf 

right  is  specially  grtferidtd  (S),-  btrt  *fed  wrtWt  dfettafctoii  in 
all  sOtoof  gOOde*#ha*s0e*ttr  they  may  bey  arid  Hfeewise  httedksry 
goods  devolved  at  the  <fe*fii  ef  any  One  ftort  abrofed,  and  tiketite 
goods  purchased  (4)  *  it  to  Bkewfce  t»  be  Mdertiood  el  good* 

sold;  but  hi  bartering,'  appropriate*  ha*  hi>  efifeet  (6) 

Under  the  thing*  tbtt*  Subject  to  appropriation  m*  also 
retke&ed  a*  kufcofeflible  goods  att  jtributary  p*t>pertyy  yosriy 

*etft%  eaidadl  Otter  dtotieBkti^^ 

for  which  the  immoveable  goo*  migtrt  htfre  fete  bound;  *b- 
jfetft  CO  the  diflfereaee  above  stattd  with  respect  to  action*  and 
hypefteealed  rente  (6).  Bet  it  is  questionable  whether  it  at* 
pfeftfikft  with  respect  to  feudal  property,  qak-retfts,  tributary 
property,  Or  tithe*;  and,  according  to  law,  the  appropriation 
ef  ibedominm  Mftetrn^  or  die  lord  paramount,  i»  to  have  the 
p»afaf  ajwo ;  beca»e  the  property  knot  possessed,  and  dees  not 
deJofo  otherwise  bat  with  such  incaB&brance. 
§  1*,  It  i*  to  be  observed  in  particular,  that  aftpropritfta 
tobtunder-  prevaiu  oniy  ^  private  sales ;  but  if  the  sate  be  d&eted  pubfcdy 
after  the*  affixing  of  advertisements,  or  4fU*  publication  profcrtrly 
Ufcete  on  Ar ee  cbt»A  or  market-days,  the  appropriation  hai  bo 

«*c*v(7) 

Btft  with  respect  to the  question,  whether  in  case  the  property 
whieh  was  exposed  for  sale  pubMy,  but  remained  unsold,  sad 
which  wtfs  subsequetttly  sold  within  the  year  after  it  was  so 
exposed,  without  the  appointment  of  arty  subsequent  day  far 
tale  or  public  exposure,  the  appropriation  would  in 


In  print*  Sabs 


-Mr- ii 


£])  Vide  Chattels  {Htmdmtf)  of  that 
felace,  pp.  88.  179. 187.  363.  and  pp.aj4» 
a^9<  394*  of  the  new  edit. 

(a)  Ibid.  p.  196.  and  of  the  Jest  edit. 

(3)  Tinquell.de  retract,  geatilit  ii. 
Gloss.  7.  G«org.  Thokvan.  Syntag.  Jar. 
Itlw6.  C.2. 

(4)  Grotius,  Inlevd.  lib.  3.  c  16.  ven. 
Dit  Regt. 

(j)  Chassan.  ad  cootuet*  Bvrg.  dca  re- 


traicte.  io~  $  ex  rendition.  9.  ****** 
autem  in  permutatione.  Cos*.  &  Adf  .wLu. 

com»  A57* 

(S)  TlraqaenV  de  retract.  mmksf>ti' 

Gloss.  6.  n.u.&stq.    Christin.  ad  kg. 

MechL  tit.  1 1 .  art.  *j.     Zypsr  Hoot.  Jar. 

Belg.  de  hered.  vel  act.  vend. 

(7)  Grotius,  diet,  laoo,  snj.  Keorea 

van  Rynlaitd,   an.  36.     Meoiud-Seje. 

Cur*  dec*.  29. 
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thereof  he  prevented,  as  in  the  case  of  a  public  sale;  it  was  Will 
understood  ^o  by  a  4ecista(fanfe)efthe  29ft  January  1591,  on 
the  29th  meeting  of  bailiff  and  men,  and  inserted  in  their  meetings 
book ;  but  a  difference  having  arisen  concerning  the  same*  and  the 
question  being  brought  before  the  court  of  Holland  between 
Mr.  Willem  Hailing  and  Jacob  van  Beveren,  doctor  of  laWt 
lord  of  SwyiwJregt  and  bailiff  of  Dordrecht,  it  was  directed  by 
thecpipt  of  jHtUandf  on  the  Sd  July  1654*  to  prove  again  the 
oberration  thereof;  because,  although  the  aaid  decision  (txrbe) 
was  made  at  the  request  of  EUynier  van  Amsterdam,  doctor  of 
law,  the  case  however,  which  was  to  be  decided  there*  was- 
settled  by  agreement  without  full  cognisance  thereof  being  taken* 
or  terminated  in  0onttHuU44orto  judicio;  of  oofcrse  the  reasons 
upon  which  the  aaid  decision  {turbt)  was  grounded*  were  no( 
deemed  sufficient  by  many^  immely,  that  the  apprqpurtalk>n  ought 
to  eease  when  tke  bailiff  receive*  his  poundage*  and  therefore  the 
huliip*  receiving  the  poundage  would  either  give  or  take  away 
4*  ^prqpris tian ;  which  waa  to  ha  so  understood  for  the  piuv 
Rase  of  removing  the  bailiffs  right  of  appropriation,  winch  they 
famoly  (although  myu$tfy)  wished  to  introduce  as  if  the  said 
pefcadtd  right  waa  thereto  bought  oft  but  in  no  wise  with 
ropect  to  the  right  of  appropriation  of  the  firiemda  andrektfione 
of  the  seller;  and  independent  of  the  said  iawtiteuoes  of  the  eeiA 
customs  aj*d  decision  (fwrfo)*  we  may  pWely  perceive  that  the 
^tawes  w«e  aU  ha^iffrj  which  entirely  tenda  to  establish 
tbmtgr  their  wm  privilege,  and  to  mniafajn  their  pretended 
right  of  api^opriatioA  )  which  subsequently  {as.  will  be  hereaftee 
fyn)  was  etfifeljii  refimd  to  then*  aed  a  certain,  ground  waa 
ffifrhlifred  for  their  receiving  their  poundage  within  the  year 
sfts*  the  sale ;  wfeieh  case,  however,  was  decided  in.  paejpikar 
of  the  apppfptatfoft  ftI^  the  said  custom  was  approved  o£;  but 
the  case  having  afterwards  Qome  ii*  appeal  before  the  high  court* 
ftesqdtffitoReejt  qpen  having  att  these  who  meinteieed  the 
cont^ry  ^  the  17th  Neveeabe*  1667,  waa.  oeafeaned  en.  ther 
^$ecmfeer  1657  n«t  felhwing. 

Bu^uji,  th^  territoiy  of  Veora*  the  appropriation  prevails  in 
WMk.  sales  §)$q^  i£  the.  nearest  relations  commence  it  within 
three  Wrltst-daya'  or  -Sundays9  publications,  or,  if  they  were 
abroad,  within  the  year  after;  their  return,  or  after  they  ac- 
quired knowledge  thereof  (1) 


(i)  V*mU  fouren  na  Voara,  in.  59.    N«*tad.  d.  <kck.  09. 
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and 


be  effected » 
who  has  the 


WfCfll 


Baffin*  or 
ohenfls  hire 
no  Right  of 
ApnropnatiQn. 
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§13.  If  several  persons  effect  the  appropriation  at  one  and  the 
same  time,  those  would  be  preferred  who  even  before  the  pur- 
chase had  jointly  used  the  fire  (1)  of  the  land  sold,  or  otherwise 
those  who  were  the  nearest ;  bat  if  one  had  effected  the  appro- 
priation after  another,  the  first  would  have  the  preference, 
although  he  was  not  the  nearest  by  blood*  (2) 

In  Rhineland,  if  the  nearest  relation  does  not  effect  die 
appropriation,  those  are  also  permitted  to  effect  it  who  jointly 
use  the  fire  of  the  land  sold  (5) ;  after  the  nearest  relation*  $ai 
those  who  jointly  used  the  fire  of  die  place,  some  bailiffs  of  die 
place  have  the  said  right  within  six  weeks  after  the  year,  which 
right  some  lords  of  manors  also  have  at  those  place*  where  the 
nearest  relations  have  not  the  appropriation.  (4) 

$  14.  But  with  respect  to  bailiffs  and  sheriffs  in  Rhineland,  it 
was  understood  injudicio  controdictorio,  that  they  have  no  right 
thereto ;  because  no  statute  granting  it  is  in  existence,  it  being 
merely  a  custom  which  crept  in  without  the  will  of  die  prince, 
and  consequently  corruptly  to  the  vexation  of  the  people;  and 
ao  it  was  determined  in  the  case  of  Simon  and  Hugh  Janfl, 
unpetrators  in  case  of  appeal  against  Gerrit  Adriaansz  Ond*- 
hoorn,  sheriff  of  Soetermeer,  defendant,  and  of  the  same  Gerrit 
Adriaansz,  impetrator  of  mandate  of  penalty  against  die  suff 
Simon  and  Hugh  Jansz,  defendants,  on  the  25th  April  1614. 

A  purchaser  or  seller,  fearing  any  appropriation  right,  may 
cause  the  properly  bought  to  be  legally  offered  to  him,  who* 
either  by  agreement  or  pursuant  to  the  local  law  as  aforesaid, 
would  be  entitled  to  the  right  of  appropriation;  which  baqj 
once  refused  by  him,  may  not  be  again  allowed  to  be  appro- 
priated ;  because  every  one  may  renounce  his  privilege,  and 
having  done  so,  he  cannot  again  avail  himself  of  it,  and  he  who 
has  once  made  his  choice,  whether  he  wiH  or  wfflnotbe a  par* 
chaser,  cannot  afterwards  alter  it  (5) 

But  with  respect  to  the  question  whether  any  one  who  Baa  * 
right  of  appropriation  would  otherwise,  in  consequence  of  hit 
having  assisted  in  making  the  bargain  or  the  transaction  relative 
to  the  purchase  (as  if  he  was  present  at  it,  and  in  confirmation 


(•}  The  original  of  this  obscure  expres- 
sion is,  de  welhe  gemenffler  veur  hodden, 
gelegen. — Edit  or. 

(a)  Vide  Statutes  of  Rynland,  art.  14, 
35,  a6,  S7a  and  34.  Gracilis,  d.  loco. 
Handvest.  van  Zuid-Holland  (Charters  of 
tne  southern  part  of  Holland)  p.  196.  and 
>.  504.  of  the  new  edition.  Georg.  Thc- 
Syntagni.  Jur.  lib.  afc  dkifr  n.  6. 7- 


!$)  Keuien  van  RynRnd,  art.  a* 
4)  Vide  Grorios,  <L  )oco~po*.  0.16. 


Keuren  ran  Rynland,  art.  35. 

(5)  L.  penult.  Cod.  de  pact.  L  i*i* 

Ff.  de  adilit.  edict.  Fadt.  text,  in  tiaj. 

§  3.  Ff.  de  verbor.  oblig.  Lift),  ao.de 
t.  lept.  VideMenociudearbkr.^ 
.  a.cas.37.  Sende*  lib.  3.  tit*  *>**** 


uL 
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thereof  had  subscribed  thereto,  &&),  be  considered  as  faring 
renounced  his  right  taf  appropriation,  it  was  understood  that  it 
would  not  deprive  him  of  his  right  of  appropriation,  nor  be 
prejudicial  thereto,  but  that  the  renunciation  thereof  ought  to 
be  made  expressly  (1);  and  so  it  was  judged  by  the  court  of 
FrieslancL  (2) 
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CHAP.  XX. 

What  Conditions,  under  a  ^Purchase,  may  exist,  and  tokatnot. 

in  Purchases/or  more  than 
Ms  Half,  haw  to  be  under- 
stood ;   asid  when  it  has 


{  1.  What  Venditions  to  he  mad* 
in  Purchases* 

2.  Of  Saks  by  involuntary  De- 

crees or  Executions. 

3.  Monopoly  is  prohibited. 

4.  Trade  or  Transaction  by  Ad- 

venture. 

5.  Bedressincase  ofDeception9 


Effect. 

6.  Of  Deception  in  Drunken* 

ness, 

7.  No  Redress  granted  against 

public  Sales. 


§  1.  j\LL  sorts  of  conditions  maybe  made  in  purchases,  which  Wta  Condi-* 

are  honest  and  not  prohibited  by  the  laws  (3) ;  among  bp^fa^adt 
these  aome  are  peculiar,  and  commonly  in  use  in  sales;  viz.  that 
the  purchaser  shall  continue  as  tenant  for  some  years,  and  have 
the  use  of  the  property  sold  (4);  and  also  that  the  purchase  shall   . 
hare  efiect,  unless  within  a  certain  time  another  person  offers 
more.  (5) 

§2.  To  these  conditions,  among  us,  goods  sold  by  execution  P***1"  *i 
sod  involuntary  decrees,  also  by  candle,  are  tacitly  subject ;  and  pecre*? 
<uch  purchases  are  held  ineffectual,  if,  at  the  confirmation  of 
the  decree  before  the  court  of  Holland,  any  one  offers  more 
before  the  seal  is  taken  off  from  the  wax.  (6) 

Sometimes  it  is  also  conditioned,  that  the  purchase  shall  be  of 
no  effect  if  the  purchase  money  be  not  paid  within  a  certain 
time;  which  time  being  expired,  the  seller  has  always  the  choice 


(i)  Aig.  L9.  Ef.  depignor.  act. U  I.34. 
i  Lucia,  a.  Ff.  de  leg*.  Vide  TfraqueU. 
4«  retract,  lib.  1.  §  30.  Glow.  1.  n.  4. 
Haitmtn.  Rater.  1. 3.  quest.  17.  n.  xs. 
fcioq. 

.  (a)  Vide  Joaxm.  ran  de  Sende,  1. 3. 
A.  15.  def.  S.  For  a  feather  diectiawon 
Effecting  the  right  ef  appropriation,  eee 
Claries,  lnleyd.  lib.  3.  c.  16.  Geerg. 
Tholotan.  in  Syntagnu  Jur.  lib.  a6.  per 
tot   OiiatttL  ad  I*g«  Mechlin,  tkix. 


St  rol.  3.  decis.  S5»  *  ■■•>  Zyp.  Not.  Jur. 
Belg.  TiiaquelL  4c  Ranking  de  retractu. 
Gait  fib.  %,  obs.  19. 

(3)  L.  79.  Ff.  de  contrah.  enrpt.  $5. 
Ff.  de  pact.  1. 13.  Cod.  eod. 

S4)  L.  75.  Ff.  de  contr*  eropt. 
5)  L.  x.  Ff.  de  in  diem  addict. 
(6)  Grotiua,  Inleyd.  lib.  3.  c.  X4»  nv  71. 
See  the  mode  of  proceeding  in  the  new 
Fepepj,  p.  464.  fc  eeq.  edit*  i66S. 
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What  Cotu&ions,  taukr  a  Pmthaxi   [BooktT. 


Monopoly  ■ 

prohibited* 


Trade,  or  Trans- 
action by  Ad- 
venture. 


§5. 

Redress  io  case 
ef  Deception, 
in  Purchases 
for  more  than 
the  Half,  how 
to  be  under- 
atood;  and  when 
it  takes  Effect. 


whetler  he  will  cause  Ae  purchase  to  take  eftdv  or  *ht*et  lie 
witt  take  the  property  back  as  unsold^  and  retain  the  eWMt 
money,,  and  whatever  farther  sum  might  have  ben  paid  tkert* 
tm(l),  for  which  again  the  seller  retain*  the  fruhs  etojoy*d.{3) 

And  in  like  manner  may  no  condition*  be  made  in  parduaes 
which  are  dishonest,  improper,  or  militate  against  common 
observances.  (S) 

§  3.  For  which  reasons,  among  us,  monopoly  and  the  causing 
of  dearth  are  expressly  prohibited,  qot  only  by  the  written  laws, 
but  also  by  various  proclamations  and  ordinances,  in  all  trans- 
actions, trade*  handycrafb,  or  shopkeeping.  (4f 

§4.  At  Leyden  every  one  may  recede  within  tweaiyJbir 
hours  from  all  trade  or  transactions  by  adventure,*  on  gning 
notke  thereof  in  the  meantime  to  die  oilier  party ;  proridedtepays 
the  wine-purchase  money  ( Wynkocp),  if  any  was  fixed  thereupon 
(statutes,  A.U.  1583,  art  86) :  and  on  die  29th  of  September 
1599,  an  ampliation  was  made  thereto,  enacting  that  all  trade 
entered  into  upon  the  life  or  death  of  a  third  person,  notwith- 
standing he  is  within  the  same  jurisdiction  wherein  the  purchaser 
end  seller  are,  would  be  invalid  without  his  consent. 

At  Amsterdam,  and  also  at  Naarden,  purchases  effected  to 
be  paid  upon  certain  hazardous  oouditione,  are  considered  as 
wagers,  and  are  null  and  void.  (5) 

The  intention  of  purchasers  and  sellers  ja  alvajni  to  Bake 
profit  by  buying,  and  selling.^;  of  course,  without  that  inten- 
tion the  inclination  of  purchasing  and  selling  would  entirely 
cease.  But  to  prevent  one  person  from  fraudulently  apd. cove- 
tously enriching  himself  too  much  at  the  eoxp^nce.andlo»« 
another,  this  exception*  is  granted;  viz.  that  those  who  iff  ^ 
transactions  were  defrauded  of  more  than  the  halfy  >hould  obtain 
assistance  and  redress  against  euch  fraud  uppn  a  civil  petition  to 
the  high  court  (7) 

The  whole  transaction,  however,  is  not  thereby  aanuBedJ 
but  it  is  sufficient  if  he  who  deceived. ax>d  misled  tbaotb^ 


(1)  L.  s,  3, 4.  Ff.  de  lege  comnuanr. 
Lo\$-  Bft  de&eredk.  petit.  Grades,  In- 
ieadiiib.  s«  P&*14*  •»•  77-  *  ten*  • 

(a)  L.4.  (1.  Ff.eod. 

l3}r  1*4*  I»«akv deinutilib.  stipukt.  & 
tk.  Cod.  de  mooapoL-  &  convenai  negat. 
Ulicita 

(4)  Vide  Pbe.  Oct.-  7, 1531  ;  Oct.  4. 
1540 ;  md>  Jam  3 1 ,  156s.  *  See  this  sub- 
ject treated  non.at-ltnje  hyGiathisde 
Jin«Btf)Mib*&.*itbi»..sut6.:  Chrietia. 
vol.  hk  deai.  98.  ft  ad  leges  Mechlin,  tit.  % 


art.  27.  Damhonder,  Prai.  Criaa.ch.ij* 
Zyp.  Netit.  J«r.  tit.  de  ntoMfA  *** 
ad  coostk.  reg.  tcm.o.  de  ttafjst*  artjfic' 
Se  monopet  pitohib.  an.  4.  Chess  *.  ©*■*• 
Thofasen.  Syatagne.  juris,  lib.  45.  *  ** 
(5)  KeitrenAn*eip.a^edk.i*i} 

,     {6)  Arg.  L  16.  §  4-  «  * .«**  * 
].  *a»4  «Jt.  Ff.  locati. 

(7)  JU*Ood.4eMMfcafc«ot.  G* 
tius,  Inlcrd.  Kb,  5.  c.  5  jk  $&**&-* 
ol  4.  de*.  9.  If  *ee> 
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returns  the  overplus  of  the  value  of  Uv»  property  «dd,  and  which 
he  had  received ;  or  the  purchaser  ought  tp  pay  as  much  •§  th* 
property  purchased  was  worth  meg*  than  the  mount  puid  by 
him,  if  the  property  was  purchased  for  hqlf  leaf  or  move  &JHt 
the  value.  (1) 

This  remedy  likewise  takes  effect  in  all  dealings  (2)*  of  which 
wedialltceatheneaftar;  hut  whether  it  also  takes  effect  in gafc* 
held  upon  a  decree  and  in  the  presence  of  the  judge*  is  a  pftint 
concerning  which  there  is  a  difference  of  opinion,  among  the 
jurists  (3).  In  Savoy  and  Briealand  however  it  ia  uoderatmi 
m  the  affirmative (4).  But  since,  among  us,  the  judge  a^ftil 
respect  thereto  with  so  modi  case  (which  of  cow**  exclude*  tty 
suspicion  of  fraud),  no  notice  is  taken  theisaof(fi);  of  which  there 
is  no  doubt  whatsoever  with  respect  to  involuntary  decrees,  and 
sales  by  candle,  and  by  taking  off  the  seal  from  the  wa9t{C^ 
But  it  is  to  be  observed,  that  this  assisting  remedy  (7)  ha*  no 
effect  in  merchandizes  depending  on  good  luck,  and  which  at  the 
tune  of  the  transaction  could  expect  only  an  uncertain  irsahi, 
although  the  one  or  the  other  might  afterwards  accidentally 
happen  to  be  a  loser  for  more  than  half  the  value :  because  the 
deficiency  or  fraud  is  always  considered  at  the  time  of  the.  trans- 
action and  in  respect  thereto  alone  a  redress  has  effect.  (&) 

$6»  With  regard  to  private  sales,  at  which,  the  jphabi-  Of Deception, * 
ta&ts'  of  our  country,  through  much  internal  heat,  are  comr  ***** 
mcnly  as  much  inclined  to  liquor,  and  therefore  not  less  desi- 
rous than  others  in  the  midst  of  innocent  drunkenness  to 
mislead  and  deceive  the  unwaiy  by  sales  and  purchases,  and 
thus  to  acquire  a  profit ;  independently  of  this  remedy,  it  was 
introduced  throughout  Rhineknd,  and  at  many  places  in  Hot 
land,  that  a  person  might  always  recede  within  twenty-four 
hours  {topi  transactions  which  took  place  in  inns  or  during  In- 
toxication, provided  the  purchase  of  wine  (Wynlcoop)  used  or 
promised  be  paid.  (9) 


»* 


(Q  Vide  Gloss,  fc  DD.  id  ).xa.  Cod. 
Ae  rwefaad.  vend,  in  verb,  elegerit.  Gro- 
uom,  Inlcrd.  lib.  3.  c.  ult.  o.  19.  &  c  27. 
n-7.  Ho^  in  what  manner,  and  by  whom 
such  valuation  ii  to  be  made,  tee  Sande, 
lib.  3.  tH-4.def.16. 

(»)  "vide  Knell,  de  reload,  vend.  lib.  3. 

ptlC.  I.Cl.D.  I—7. 

(3)  Arg.  1. 16<  Cod.  de  rescind,  vend. 
Vide  Ghristin.  vol.  lit.  decis.  67. 

(4)  Vide  Fiber,  Cod.  lib.  4.  tit.  30. 
def.  4*  8snde,  lib.  3.  tit.  4.  def.  I*. 

(j)  Arg.  1. 4.  Cod.  de  remiss,  pigtwr. 


Gfotius,  toleyd.  lib.  3.  c.  ult.  n.  n.  Goer. 
Antwerp,  tit.  60.  n.  ia.  Imbert.  Encbirid. 
in  verb,  decret.  in  addk. 

(6)  Vide  Neottad.  Suprem.  Cur.  de- 
cis. 75.  Cons.  Utrecht,  part  2.  cons.  %£• 

(7)  1.  2.  Cod.  de  rescind,  rend. 

(8)  L  8.  Cod.  de  rescind,  vend.  Vide 
Pineli.  ad  1. 2.  cod.  art.  1.  c.  4.  n.  18.  in 
fin.    Sande,  lib.  3.  tit.  4.  def.  6. 

(9)  Vide  Grotius,  Inlcyd.  lib.  3.  c.  14. 
n.  8.  Burgond.  sd  Consuetud.  Eland,  in 
procmio.  n.  j.  and  particularly  Customs  of 
fcjrnUnd,  art.94. 
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All  trade  carried  on  at  Warmer  and  Gisp,  daring  intoxi- 
cation, is  invalid  and  entirety  void.  By  the  statutes  of 
Leyden  it  was  enacted  in  the  year  1583  (art.  68.)  that  no  pri- 
vate trade  in  immoveable  goods  should  be  considered  valid  until 
a  proper  acknowledgement,  transfer,  and  statement,  had  been 
made  before  the  aldermen ;  but  that  a  person  may  nevertheless 
always  recede  therefrom  within  that  time.  To  prevent,  how* 
ever,  this  from  taking  place  too  rashly,  it  was  established  by  the 
new  statutes  in  the  year  1658  (art.  112.)  that  a  person  receding 
from  such  purchases  should  pay  the  twentieth  penny  upon  die 
purchase,  one  half  on  behalf  of  the  person  wishing  to  render  the 
purchase  effectual,  and  the  other  half  on  behalf  of  the  poor. 
Wottsdwsi1  §  7.  Which  in  every  respect  is  to  be  understood  of  private 

pMfcfebJj^"    trade,  because  such  means  of  exceptions  of  fraud,  drunkenness, 

or  other  deception,  cannot  be  available  in  public  sales,  where 
every  thing  is  publicly  sold  to  the  highest  bidder  by  an  autho- 
rized writer  and  crier,  without  any  suspicion  of  fraud  or  decep- 
tion \  and  every  one  must  so  far  stand  to  his  word  (1),  that, 
in  exposing  any  goods  for  sale,  all  publications  until  the  stroke 
is  given  with  the  palm  of  the  hand  are  considered  to  be  effec- 
tual, and  those  who  bid  less  are  not  released  by  another  who 
bids  more,  but  the  seller  has  the  choice  to  allow  the  purchase  to 
the  highest  bidder  and  to  whom  he  pleases ;  and  if  any  dispute 
arises  between  two  or  more,  who  of  them  bid  before  theotber/.tht 
crier  is  believed  in  that  respect  upon  his  word,  or  in  esse  of 
doubt,  the  goods  are  exposed  for  sale  another  time,  without  re- 
leasing the  former  bidders  (2) ;  which  among  us,  for  the  saki 
of  better  security,  is  usually  inserted  in  the  conditions  of  sale. 
^— ^^^— ^ — — — — — ■        —^— . — — .— . — ■— . ^ — ^^— — 

(\)  Arg.  1. 13.  Cod.  de  tnouct.  buff,  ad  Conatit.  Reg.  torn.  *•  Tract  da 

(ai  Arg.  L  9.  Ff.  do  in  diem  addict.  I.9.  mean,  lidtat.  art.  7.  dot*,  unic.  B.1* 

Ff.  de  publican,  &  vectigal.  et  ibi.  DD.  Papon.  L  13.  tit.  9.  art.  25.  B.  10. 

Vi<kBc*.(kc».Buxdiplded».i4S..Rc-  J 
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CHAP.  XXL 

Of  the  Hire  of  Houses  and  Lands* 

[Grot.  3.  19.] 


§  1.  Hire  defined. 
2.  When  considered  as  effected* 
Z.  Whether  and  when  any  Wri- 
ting is  required  in  hire. 

4.  How  to   use    any  Articl* 

taken  in  hire. 

5.  Incumbrances  and  Charges 

by  whom  to  be  borne. 


6,  8.  Whether  and  when  Hire 
expires;  and  when  it  is 
understood  to  be  tacitly 
prolonged. 

7.  Whether  and  when  Hire  ex- 
pire* before  the  Time. 

9.  For  how  many  Years  a  Lease 
can  take  effect. 


§  1*  IT  I  RE  is  a  transaction,  by  which  the  use  of  an  article,  or  Hire  defined, 

the  use  of  any  work  or  performance,  is  promised  for 
a  certain  amount.  (1) 

§  2.  This  transaction  is  chiefly  made  concerning  immoveable  when  con- 
goods,dwelling  houses,  or  ground  for  agriculture.  effected8- 

As  purchases  are  understood  to  have  been  made  as  soon  as 
the  purchase  money  is  agreed  upon  ;  so  hire  is  likewise  reckoned 
to  be  confirmed  as  soon  as  the  amount  of  the  rent  or  hire  is 
fixed.  (2) 

It  is  not  necessary  that  any  writing  should  be  made  thereof  (3); 
which  according  to  general  opinion  with  respect  to  houses  let 
remained  unaltered,  and  a  common  voucher  is  sufficient  for 
the  same. 

§  3.  But  with  respect  to  lands,  the  writing  seems  to  have  be-  whether  and 
come  an  essential,  at  least  a  necessary  part  of  the  hiring  (4);  which  wri"ing» 
usage  prevails  also  at  Utrecht  with  respect  to  letting  houses.  (5)    required  in  Hire. 

§4.  The  tenant  is  bound  to  use  properly  the  property  hired,  How  to  use  any 
in  the  same  manner  as  it  was  used  before  (6) ;  so  that  any  one  jn1^^.1*^ 
having  taken  on  hire  a  spot  of  pasture  ground  may  not  use  it 
for  the  breeding  of  cattle  or  for  erecting  any  thing.  (7) 

Whatever  has  been  taken  on  hire  may  be  given  over  to 
another,  unless  it  was  otherwise  agreed ;  which,  so  far  as  relates 
to  dwelling  houses,    was  expressly  prohibited  in  some  cities 


(i)  L  i,  s.  FT.  de  beat.  &  conduct. 

Si)  Pr.  Inst,  locat.  cond. , 
3)  1.  »4-  Cod.  eod. 

(4)  Vide  Proclamation  of  Emperor 
Charles,  against  husbandmen  end  farmer*, 
of  the  13th  January  1515.  Political  Ordi- 
nance, art.  30,  31.  33. 


(5)  Cost.  Utrecht,  tit.  7.  art.  13. 

S6)  Arg.  §  5.  Instit.  de  locat.  cond. 
7)  Arg.  1.  35.  §  1.  Ff.  locat.  Vide 
Bartol.  ibid.  n.  3.  Tussch.  vol.  ii.  practicab. 
eonclus.  6*3.  n.3.  &  seq.  Littera  C.  junct. 
1. 13.  §  48. 1.  37.  §  x.  Ff.  de  usufruct,  and 
Cons.  &  Adv,  vol.  i.  consult.  aij. 
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Of  the  Hire  of  Houses  and  Lands.    [Book  IV. 


Incumbrances 
and  Charges  by 
whom  to  be 
borne. 


by  statutes ;  for  the  person  who  lets  the  house  would  be  con- 
-  siderably  prejudiced,  it  being  a  matter  of  great  difference  by 
•whom  and  in  what  way  a  house  is  inhabited.  (1) 

At  Rotterdam,  whoever  hires  any  houses,  gamers,  sheds, 
rooms,  cellars,  or  other  dwelling  places,  may  not  let  the  same 
to  another  without  the  consent  of  the  person  who  let  them  to 
him,  nor  take  any  one  to  board  and  lodge  with  him ;  and  if  the 
.  persons  who  let  and  hire  cannot  agree,  the  matter  is  referred, 
if  necessary,  to  the  discretion  of  the  court  of  justice.  (2) 

And  also  at  Amsterdam,  if  any  one  hires  a  houses,  he  is 
bQund  to  live  in  it,  and  cannot  let  the  same  to  another  without 
the  consent^  will,  and  knowledge  of  the  proprietor,  or  the  per- 
son who  let  it ;  who  is  always  to  have  the  choice  whether  he 
will  detain  it  for  him  or  not  (3).  The  same  practice  also  obtains 
at  Utrecht,  Gouda,  Middelburg,  Hartogen-Bos,  and  other 
places.  (4) 

"§  5.  The  common  incumbrances  and  charges  imposed  by 
the  country,  city,  or  village,  upon  goods  let  out,  are  as  to 
lands  or  houses  only  borne  by  the  person  who  lets  them  (5); 
unless  any  incumbrances  be  laid  upon  the  fruits  themselves,  which 
in  such  case  are  to  be  borne  by  the  tenant  and  by  nootbtt 
person  (6),  unless  it  was  otherwise  agreed. 

In  like  manner,  it  is  commonly  contracted  in  letting  lands, 
that  the  rent  shall  be  paid  free  of  every  charge  whatever; 
such  as  poundage  and  charges  for  dikes,  sluices,  and  nriHs, 
banks,  dams,  and  works  upon  the  public  roads,  which  are  to 
be  defrayed  by  the  countries. 

But  with  respect  to  the  renewing  and  enlarging  of  banks, 
digging  up  ditches,  renewing  wind  and  water  mills,  and  the 
impositions  laid  upon  the  country  on  that  account,  it  was  un- 
derstood and  resolved  by  the  superintendents  of  dikes  and  chief 
inspectors  of  Rynland  on  the  16th  October  1634,  that  notwith- 
standing the  above  contracts,  such  expenses  and  impositions, 
upon  the  lands  let  out  for  four  or  five  years,  should  be  barney 
two  parts  by  those  having  the  use  of  the  same,    and  one  part  by 


(i)  Vide  Grotiua,  Inleyrf.  W>.  j.  c.  19* 
n.  17-  Gloss.  &  Bald,  in  1.6.  Cod.  locat. 
Christin.  ad  leg.  Mechlin,  tit.  8.  art.  10. 
n.  a. 

(a)  Keuren  van  Rotterdam. 

(3)  Recueil  van  de  Keuren  derAatteU 
diam,  c.51. 

(4)  Keuren  fc  Coat.  Utrecht*  tit.  a* . 
art.  10.;  Gouda  &  Middelburg  in  Zealand, 
tit.  Huyringe,  art.  j. 


(5)  Arg.  I.7.  d* publican. ChawtAP»- 
dect  du  droits  franch.  lib.  a.  c.  3a.  Garsw 
de  expens.  ft  meHorat.  e.  14.  s.  i&  To*A- 
vol.  ii.  practicab.  coadus.  617.  Lkten  C 
Pinell  in  1. 1.  Cod.  de  boo.  materau  part.  ft. 
0.7a. 

(6)  Arg.  cap.  *6.  in  verb,  acut  Cab- 
ana, e»tr.  de  decimis  ^kfnrrt  d,  loco- 
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the  proprietor;  and  with  respect  to  lands  which  were  hired  for 
three  years,  half  should  be  borne  by  those  having  the  hse  of  them, 
and  half  by  the  proprietors ;  and  with  respect  to  lands  hired  for 
two  years,  two  parts  should  be  borne  by  the  proprietors,  and  one 
part  by  those  having  the  use  of  them ;  and  in  the  case  of  lands 
the  hire  of  which  will  expire  at  the  termination  of  the  current 
year,  such  charges  shall  be  borne  entirely  by  the  proprietors 
alone,  and  those  having  the  use  will  be  under  the  obligation  of 
paying  the  same,  provided  what  they  pay  be  deducted  from  the 
proprietor's  account  as  aforesaid. 

§  6*  The  time  stipulated  being  expired,  the  Jure  expires  also,  Wntht*  «a 
bat  the  hiring  of  houses  is  tacitly  understood  to  be  prolonged,  if  ^ng|  ^  *** 


the  person  who  lets  them  allows  the  tenant  to  remain  therein  jt  * 
unmolested  at  the  termination  of  the  lease  (1);  but  it  is  uncer-  prdoDgedT 
tain  how  lotig  such  lease  is  prolonged.  Grotius  (2)  is  of  opinion, 
that  in  such  a  case  it  is  understood  to  be  prolonged  and  renewed 
for  the  same  period  for  which  the  premises  were  before  let ;  but, 
Ohthe  other  hand,  the  general  opinion  of  the  doctors  (3)  is,  that 
the  prolongation  is  understood  to  be  but  merely  for  that  period 
during  which  the  tenant  remained  in  the  hired  property  beyond 
and  since  the  termination  of  the  lease,  by  tacit  permission  of  the 
landlord,  at  the  rate  of  the  former  rent,  and  no  further.  And 
to  it  was  judged  by  the  court  of  Mechlin,  according  to 
Christin.  (4) 

But  the  following  practice  is  observed  at  many  places ;  viz. 
The  tenant  in  similar  cases  may  not  be  put  out  of  the  house 
before  the  time  is  expired ;  but  according  to  a  reasonable  deci- 
sion of  the  judge,  proper  time  ought  to  be  allowed  to  him,  within 
Which  he  may  provide  himself  with  another  house.  (5) 

And  it  is  therefore  customary  at  many  places,  that  the  person 
who  lets  the  property  and  the  tenant,  are  bound  to  give  notice 
to  each  other  within  proper  time  (usually  within  three  months 
before  the  lease  expires),  that  the  lease  will  cease ;  in  Fries- 
land,  before  new  year's  day  (6) ;  at  Utrecht,  before  Christmas 
eve,  or  at  the  utmost,  within  fourteen  days  after.  (7) 

If  the  tenant,  or  the  person  who  granted  the  lease,  happens 
to  depart  this  life  before  the  expiration  of  the  lease,  the  rent 
must  be  satisfied  by  his  heirs,  excepting  in  mortgaged  property, 


«^-. 


(0  !•  !£•  4  fin.  !•  I4«  Ff-  &  I.  16.  Cod. 
fctocft.  &  conduct. 

(a)  kileyd.  lib.  $.  c  19.  n.4. 

(3)  Ad  d.  1. 13.  {  ult.  Ff.  locati. 

(4)  Ad  Leg.  Mechlin,  tit.  8.  art.  g. 
V.  xo,  and  roiiii.  dccii,  1 16.  it  v.  3. 


(5)  Cost.  Antwerp,  tit.  59.  art.  12. 
Keurcn  tot  Leydeo,  art.  132*  Cost. 
Utrecht,  rubr.  25.  art.  7. 

(6)  Vide  Stnde,  lib.  3.  tit.  6.  def.  m 
Menochius,  1.  3.  pnesumpt.  85.  n.  42. 

(7)  Keuren  toe  Utrecht,  tit.  25.  an.  7. 
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Of  the  Hire  of  Houses  and  Lands.    [Book  IV. 


Whether  and 
when  Hire 
(spires  before 
the  Time. 


or  where  the  property  is  not  fully  vested  in  the  person  who 
granted  the  lease,  in  which  case  the  lease  expires  at  the  death 
of  him  who  granted  the  same(l).  And  likewise  in  prebendal 
or  vicarial  property,  where  the  possessor,  who  has  let  any  lands 
belonging  to  a  prebend,  departs  this  life,  it  is  understood,  that 
the  lease  thereby  expires,  because  no  one  can  cede  a  greater 
right  to  another  than  he  himself  possesses  (2),  as  was  decreed 
by  the  Court  of  Holland,  in  the  case  of  Andries  Jasperz  tan 
Yesanevelt,  requirer  of  re-hearing  against  Claaa  Jansz  Tan 
Tetrode,  on  the22d  July  1611.  (3) 

§  7.  Independently  of  the  preceding  cases,  it  also  happens  that 
the  lease  is  out  within  the  stipulated  time ;  and  so  it  is  in  lav, 
if  the  property  be  sold,  or  be  given  to  any  one,  or  otherwise 
bespoken,  in  which  case  the  hire  ceases  thereby  (4),  if  the 
tenant  gets  proper  and  timely  notice  thereof  from  the  purchaser 
or  receiver  of  the  gift.  (5) 

But,  in  Holland  and  in  the  neighbouring  places,  a  common 
rule  prevails,  that  hire  goes  before  purchase,  and  that,  without 
distinction,  not  only  the  heirs  of  the  deceased,  but  also  the  pur- 
chaser or  receiver  of  the  gift,  must  satisfy  the  hire  of  his  pre- 
decessor. (6) 

At  Oudewater  the  tenant  must  leave  the  property  on  receiving 
notice  to  that  effect  four  months  before  the  year  of  the  lease  ex- 
pires; reserving  his  right  against  the  person  who  granted  the 
lease.  (7) 

And  at  Amsterdam,  and  also  at  Leyden,  with  respect  to 
houses  sold  by  execution,  the  lease  lasts  only  until  the  month 
of  May  next  ensuing;  the  tenant  reserving  his  right  against  him 
who  granted  the  lease.  (8) 

The  lease  also  expires  when  the  proprietor,  out  of  necessity, 
or  on  a  certain  occasion,  is  obliged  to  repair,  or  build  again  the 
house,  or  when  he  can  prove  that  he  himself  is  in  want  of  the 
house,  to  be  used  by  himself.  (9) 


(c)  J'fin.  limit,  loeat.  conduct.  &  l.io. 
Cod.  cod.  1.  12.  &  I.35.  §  1.  usufructu 
juact.  1. 9,  $  1.  Ff.  locati. 

(a)  I.54.  Ff.de  reg.  jur. 

(3)  Arg.  d.  1.  9.  §  1.  Ff.  locati  &  ibi. 
Gloss.  &  Costal. 

(4)  1. 9.  Cod.  &  1. 32.  Ff.  locat.  conduct. 
L25.  §  1.  Ff.  eod. 

(5)  Arg.  1. 17.  (  3.  in  fin.  Ff.  commod. 
Sande,  lib.  3.  tic.  6.  def.  I. 

(6)  Neostad.  Cur.  decia.30.  Grotiue, 
Injeyd.  lib.  3.  c.  19.  in  fin.  Cost.  Antwerp, 


tit.  59.  art.  1.;  Mechlin,  tit.  8.  ait.  1.  & 
Cbratin,  ibid.  Gadelin.  de  Jure  Nofissbno, 
lib.  3.  c.  7.  verse  Jtnirimus,  in  fine.  Keoren 
van  Leyden,  art.  122. 

(7)  Vide   Keuren     van    Oudewater, 
,  art.  60. 

(8)  Wille  Keuren  van  Anuteldaarfl, 
pp.  27a.  661.  edit.  166%,  Ketiren  van 
Leyden,  art.  12s. 

(9)  I.3.  Cod.  locat.  cap.  penult,  extr. 
eod.  Costal,  in  I.30.  Ff.  locati.  Papon.  Uo. 
tit.  3.  ait.  3.  7. 
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Moreover,  the  lease  also  expires  when  the  tenant  does  not 
properly  use  the  property  hired  (1),  provided  it  be  so  decided 
by  the  judge  upon  cognizance  taken  thereof  (2) ;  provided  that 
proper  time  be  granted  to  the  tenant,  within  which  he  can 
provide  himself  with  another  place  (S) ;  or  i£  the  lease  being 
made  for  some  years  on  condition  that  the  rent  should  be  paid 
on  fixed  periods  without  any  delay,  the  tenant  be  negligent  in 
satisfying  the  same  in  due  time.  (4) 

§  8.  At  some  places  it  is  customary  with  respect  to  habitations- 
ami  lands  which  are  let  on  lease,  that  so  long  as  the  tenant  pays 
well}  the  person  who  lets  them  may  not  let  them  again  to 
another,  without  giving  the  preference  to  the  first  tenant.  (5) 

And  in  the  territory  of  Upper  Maese  and  its  vicinity,  a  new 
tenant  is  not  easily  to  be  found  for  a  habitation  and  lands,  if  it 
does  not  appear  that  the  former  tenant  will  cede  the  same,  or 
if  he  be  not  otherwise  prevented  from  remaining  in  the  property 
hired;  which,  however,  having  been  frequently  corruptly  in- 
troduced without  any  reason  by  the  husbandmen  for  their  pe- 
culiar benefit,  the  court  of  Holland  judged  and  understood,  that 
the  proclamation  of  the  Emperor  Charles  V.,  issued  on  that 
account  on  the  15th  January  1515,  was  still  in  force;  whereby 
it  was  ordained,  that  no  former  tenant  should  in  any  way  molest 
the  new  tenant  on  account  of  any  subsequent  lease,  on  pain  of 
being  corporally  punished  for  it,  unless  it  was  expressly  other- 
wise agreed  (6) ;  and  by  the  political  ordinance  (art.  31.)  an 
ampliation  was  made  to  the  said  proclamation,  namely,  that 
no  one  should  desire  the  hiring  or  second  hiring  of  any  lands 
except  by  public  writing  or  under  the  proper  hand  of  the  pro- 
prietor ;  and  it  was  not  only  prohibited  by  the  thirty-second 
article,  on  pain  of  corporal  punishment,  that  no  old  tenant 
should  hinder  the  new  one,  but  by  the  thirty-third  article  a 
certain  penalty  was  also  imposed  on  those  who  use  lands  with- 
out a  contract  of  hire  (7) ;  the  conclusion  against  whom  ap- 
pears in  the  new  Papegay  (7)  •'  which  proclamation  by  the  States 
of  Holland,  was  renewed  on  the  26th  September  1658,  and  a 
subsequent  ampliation  was  made  thereof,  which  is  contained  in 


(i)  1. 3.  Cod.  Iocati. 

(a)  1. 176.  Ff.  de  R.  Jur.  Fachin.  1. 1. 
c.  95.  Brankborst.  cent.  x.  assert.  82. 
Christhi.  ad  Leg.  Mechlin,  tit.  8.  art.  8. 
11. 7.  &  vol.  hi.  decis.  117*  n.  10,  u,  12. 

(3)  Arg.  1. 17.  §  3.  eommodatl  Sande, 
liK.  3.  tit.6.  de$i.i. 

(4)  1*  3*<  Cod.  iocati*  junct.  h  56.  It 


1.  ^4.  §  x.  Ff.  eod.  1.  10.  §  11.  Ff.  de  pub- 
lican &  Tcctigal. 

(5)  See  examples  of  such  •  customs,  in 
Gomez,  torn.  a.  resolut.  cap.  3.  n.  5.  Min- 
singer.centur.  4.  obs.  23.  Boer.  Decis.  107. 

(6)  1. 31*  Cod.  d.  locat.  &  conduct. 

(7)  p.  (mihi)  37. 
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a  certain  Letter  of  Philip  Duke  of  Burgundy,  to  the  stallholder 
and  counsellors  of  Holland,  Zealand,  and  Friezland,  of  the 
11th  January  1454,  of  the  following  tenor ;  viz.  "  Whereas  the 
knighthood,  nobility,  and  good  cities  of  our  countries  of  Holland 
and  Friezland,  have  caused  it  to  be  represented  to  us,  that  in 
many  places  of  our  said  country,  the  farmers  and  tenants,  when 
they  have  had  the  lands  of  any  one  on  hire,  after  the  expiration 
of  the  lease,  fall  in  and  use  by  force  and  violence  the  said  land 
against  the  will  and  consent  of  the  proprietor  of  the  land; 
*Uedging  upon  their  own  authority,  and  without  any  ordinance 
of  us,  or  any  made  on  our  behalf  relative  thereto,  as  it  ought 
to  be,  that  they  are  entitled  to  have  a  subsequent  lease  of  the 
said  lands;  and  further,  when  the  proprietors  of  the  said  lands 
look  out  for  new  tanners,  then  the  antient  farmers  threaten  the 
new  ones,  and  keep  them  in  such  fear  or  awe,  that  no  one  date 
hire  such  lands,  whereby  the  proprietors  of  those  lands  suffer 
great  loss  and  are  very  much  prejudiced :  And  whereas  they 
have  humbly  petitioned  us  to  make  provision  against  such  prac- 
tices :    So  we,  not  wishing  that  such  forcible  means  and  violence 
should  be  submitted  to  or  remembered  hereafter,  do  command 
and  enjoin  you,  as  earnestly  as  we  may,  that  you  will,  upon  good 
and  mature  deliberation,  enact  and  make. on  our  behalf  putdio 
statutes  and  ordinances  upon  a  certain  heavy  penalty,  such  as 
you  may  deem  expedient,  in  such  manner  as  shall  prevent  a  re- 
petition of  the  said  violence,   and  that  you  do  correct  the  trans- 
gressors without  any  compromise,  in  order  that  they  may  serve  as 
example  to  others,"  &c. 
Per  howmmy         §  9,  A  lease  may  be  effected  for  as  many  years  as  a  person 
can  tike  effect,     desires  (1),  and  even  for  ever ;  but  since,  among  us,  no  immove* 

able  goods  can  be  immediately  incumbered  or  bound,  except 
before  the  magistracy  of  the  place  where  the  property  is  situ- 
ated (2) ;  and  since  such  a  long  lasting  lease  incumbers  and 
binds  the  property  itself,  it  is  understood  by  some,  that  in  such 
hiring  the  same  solemnity  ought  to  be  observed,  as  is  usually  ob 
served  in  alienating  and  incumbering  immoveable  property ;  and 
therefore,  a  lease  granted  for  immoveable  goods  longer  than  for 
ten  years,  canot  exist  so  far  as  it  exceeds  the  said  ten  years, 
unless  such  lease  was  executed  lawfully  before  the  magistracy  of 
the  place ;  because  in  leases  for  so  long  a  time,  the  same  solem- 
nities and  observations  are  required,  which  have  effect  in  aliens- 

(z)  L.  io.  Cod.  locati.  (i)  PUc.  J£y  9i  *S*9- 
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dons  (1) ;  but,  since  the  solemnities  of  alienation,  for  other  pe- 
culiar views,  are  considerably  altered  among  us,  I  dare  not  in- 
troduce them  for  observation*  Simon  van  Groeneweg(2)  re- 
lates a  good  example  thereof  in  the  case  of  Gerrit  Jansz  Op- 
p«rman  of  Delft,  impetrator  against  Coenraad  Jansz,  cloth  manu- 
facturer, decided  by  the  court  of  Holland  on  the  18th  May  1600* 
But  it  was  afterwards  understood  otherwise,  and  is  at  present 
entirely  obsolete,  especially  in  property  belonging  to  abbeys 
spd  to  the  clergy,  which  are  commonly  let  for  ten,  twenty  and. 
more  years  without  distinction.  Lastly,  whatever  has  already, 
been  said  concerning  purchases,  also  has  effect  in  hire,  accord- 
ing to  circumstances.  (8) 
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\  \4  Hiring  or  binding' one's  self 
into  another's  Service,  or 
hiring  a  Beast,  how  to  be 
understood. 
%  What  Kind  of  Order  exists  in 
taking  in  Hire,  or  hiring 
out,    and  in  Performance 


Of  Work  or  Service-Hire^. 

[Grot.  3.  20.] 

of  Services  between  Master* 
and  Male  and  Female  Ser- 
vants and  other  Workmen. 
3.  Also  between  Merchants, 
Masters  of  Ships,  and  their 
Crews. 


IN  the  definition  of  hire  we  said  that  it  was  a  transaction  By 
which  the  use  of  an  article  or  service  of  any  work  or  perform- 
ance is  performed  for  a  certain  amount ;  because  it  consists  as 
well  i|i  an  act  as  in  the  use  of  any  article.  (4) 

J  1.  And  so  the  service  or  labour  of  a  man  or  beast  is  hired  Hiring  or  bind- 
out  and  accepted  of  for  a  certain  profit;  in  which  agreement  is  ^q0,1^*', 
not  only  included  whatever  the  contract  clearly  infers,  but  also  Service,or  hiring 
whatever*  independently  thereof,  belongs  to  such  act  or  work  beundemood.0 
in  equity.  (5) 


(i)  Covarrur.Vtf.  Reiolut.  lib.  a.  c.  16. 
n.  i.  DD.  ad  1. 1.  &  uk.  Ff.  Si  ager  vecti- 
galcs.  Mamie,  de  tacit.  8c  ambig.  lib.  5. 
tit.  4.  n.  s*  6.  Sand*  de  prohibit,  rerum 
atianat.  put.  I.  c  x.  n.  45.  Chrfetin. 
*ol.u  dcot.  130,  n.11,  xa>  13*  &  dV 


as.  183.  n.  6,  7.    Papon.  L  z.  tit.  *3» 
ait.  4. 

(a)  Ad  Grot.  Bb.  3.  c.  19.  n.  ax. 

(3)  Pr.  Ii»t.  &  L  a.  Ff.  locati  conduct. 
1, 19.  1.  ao.  Ff.  de  act.  empt, 

(4)  L.  1.  Ff.  locati. 

(5)  $  5-  Instit.  locati. 
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WTut  kind  of  §  g.  And  therefore  a  master  cannot,  without  lawful  reason, 
taking  in  Hire,  dismiss  his  servant  before  the  expiration  of  the  time,  without 
^•"ptrf"'  P&ymS  ^'m  his  ^^  vtgp*  (1)  5  And,  on  the  other  hand,  a  servant 
race  of  Services  is  obliged  to  serve  his  or  her  master  or  mistress  faithfully  until 
terT^d  Maie  ^e  expiration  of  the  time ;  against  which  disservice  and  irrego- 
aod  Female  Ser.  larities  with  respect  to  running  away  from  their  hire  and  service, 
Workmen.  *     it  w**  provided  by  proclamation  of  the  8th  May  1608,  by  the 

court  of  Holland,  and  also  by  the  proclamation  of  the  States  of 
Holland  between  apprentices  and  their  masters,  of  the  2d  Sep- 
tember 1597,  and  by  the  statutes  of  Leyden  (2),  as  well  as  by  the 
statutes  and  customs  of  Amsterdam  (3),  and  by  their  arbitrary 
statutes  it  was  clearly  directed,  among  other  orders,  that  a  servant 
or  handycraft-man  who  hires  himself  to  do  any  work  or  service, 
may  not  leave  the  same  without  legal  cause,  to  be  determined  at 
the  discretion  of  the  aldermen  of  Leyden,    upon  penalty  of 
twenty  pounds;  and  no  person  who  has  knowledge  thereof  may 
take  or  hire  such  servant  or  workman  before  his  time  is  expired, 
upon  penalty  of  being  bound  to  indemnify  the  loss  of  those  by 
whom  they  were  first  hired ;  at  Leyden  upon  the  same  penalty 
of  twenty  pounds.    When  any  male  or  female  servant  whosoever 
rises  against  his  or  her  master  or  mistress  at  Rotterdam,  on  ac- 
count of  any  work  or  ill  temper,  the  master .  or  mistress  may 
dismiss  and  pay  them  in  proportion  to  the  term  served  by 
them.  (4) 
Abo  between  §  3.  With  regard  to  navigation,  and  to  the  service  and  hire 

Masters  of  ships  relative  to  the  same  between  merchants  contracting  freight  with 
•nd  their  Crews,  masters  of  ships  and  ships'  company,  custom  and  the  extensive 

trade  in  these  countries  have  introduced  a  special  right,  in  which 
are  followed  the  careful  institutions  of  the  maritime  laws  of 
Wisbuy,  the  ordinance  of  the  Emperor  Charles  V.  upon  the 
maritime  laws  of  the  19th  July  1551,  and  of  King  Philip  of  the 
end  of  October  1563;  to  which  is  added  the  ordinance  of  the 
States  of  Holland  respecting  the  herring  fishery  and  the  great 
fishery,  dated  12th  April  1588,  2d  April  1605,  and  15th  Fe- 
bruary 1619 ;   from   which   Grotius  composed   the  twentieth 
chapter  of  the  third  book  of  his  introduction  to  the  jurisprudence 
of  Holland,    where  he  has  treated  at  large  concerning  hire 
between  masters,  owners,  freighters  of  ships,  and  ships'  com- 
panies. (5) 


(i)  L.  24.  4*.  I.38.  I.55.  §  fin.  Ff.' 
locat.  conduct. 
[%)  Ait.  137. 
13)  Ch.  5 1 .  arc.  04,  &  seq. 


s 


(4)  Keuren  van  Rotterdam. 

(5)  Grot.  Inleyd.  lib.  3.  c  20.  See 
also  Anselm.  Codex.  Belgic.  tit.  SdripfMB 
&  Ze-regten.   NcerL  Adv.  z.  c.  S3' 
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CHAP.  XXIII. 
Of  Partnership  and  Community  of  Goods, 

[Grot.  3.  21.] 


\  I.  Partnership  defined,  and  its 

different  Kinds. 

2   Community  of  all  Sorts  of 

Goods,  when  understood  to 

have  been  tacitly  contracted. 

3.  Whether  and  how  Community 

exists  between  Husband  and 
Wife. 

4.  Whether    it    exists   also    in 

feudal    Property,    and   in 
Trust  or  Entailed  Goods. 

5.  Whether  and  how  far  such 

Community  exists  in  a  Se- 
cond Marriage. 
6,.  Whether  and  how  far  it 
exists  with  respect  to  Debts 
contracted  before  the  Mar- 
riage. 


§  7.  Whether  and  when  between  a 
Widow  or  Widower,  and  his 
or     her    Children    of   the 
former  Marriage. 

8.  Whether  it  also  extends  to 

the  Second  Marriage  ;  and 
in  what  Manner,  in  such 
Cases,  the  Estates  ought  to 
be  divided  and  shared. 

9.  Whether    such     Community 

exists  also  in  Inheritances 
and  Donations. 

10.  What  Proportion    of  Gain 

and  Loss  is  given  in  Com' 
mttnity  of  certain  Property. 

11.  When  the  Community  ceases, 

and  is  terminated. 


0 

§  1*  PARTNERSHIP  exists  when  a  person  contracts  with  Partnership 

others  community  of  properly  or  service,  with  the  J*^5  J^i? 
intention  of  making  a  profit  thereby.  (1) 

Community  exists  when  it  is  effected  without  agreement,  and 
effectually  (2);  which  distinction  being  duly  considered,  these  two 
subjects  may  be  considered  together. 

Partnership  may  be  entered  into,  generally,  of  all  property, 
or  of  certain  property  in  particular,  and  also  of  some  single 
species  of  commerce  (3).  This  consists  also  of  unequal  shares, 
so  that  the  one  person  has"  a  greater  share  in  the  partnership 
than  another,  and  consequently  also  a  greater  share  in  the  profit* 
and  loss  than  the  other,  in  proportion  to  what  he  has  contri- 
buted (4),  unless  the  shares  of  profit  and  loss  were  stipulated, 
which  in  such  case  ought  to  be  followed  (5).  But  no  person 
can  contract  for  a  share  in  the  profit,  without  sharing  the  loss ; 


(l)  1. 1.  &  toe.  tic.  Ff.  pro  socio, 
(z)  1. 4.  in  pr.  Ff.  pro  socio. 
(3)  1*  5«  in  pr.  F&  pro  socio,  pr.  Instit. 
cod. 


(4)  §  1.  Inst,  do  Sodetete  junct.  1. 49. 
$  x.  Ff.  eod. 

(5)  1,  30.  Ff.  eod. 
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Community  of 
all  Soils  of 
Goods,  when 
understood  to 
hare  been  tacitly 
contracted. 


this  kind  of  agreement  is  by  the  lawyers  denominated  societal 
leoninoj  and  cannot  exist  in  law.  (1) 

Partnership  may  also  be  entered  into  of  money  or  other  trade 
of  one  person,  and  the  service  of  another  (2) ;  in  which  case  the 
loss  upon  the  goods  is  borne  by  him  who  caused  the  same.  (S) 

Further,  partnership  or  community  of  all  property  is  both  of 
the  future  as  well  as  of  the  present  property,  or  simply  of  the 
present  property  alone.  (4) 

§  2.  Community  of  all  sorts  of  goods,  as  well  future  as.  present, 
is  understood  to  have  been  entered  into  only  when  it  is  expressly 
spoken  of  all  sorts  of  goods.  (5) 

But  sometimes  it  also  happens  that  it  is  understood  to  have 
been  effected  tacitly  (6),  viz.  when  such  community  is  actually 
made,  because  the  existence  of  any  thing  is  not  only  understood 
to  have  been  effected  by  utterance  of  words,  but  also  by  acts  (7) ; 
such  as,  when  brothers,  after  the  death  of  their  father,,  remain 
together  in  the  undivided  possession  of  their  property,  not  only 
of  the  property  which  has  devolved  upon  them  from  their  father, 
but  also  of  all  other  property,  in  community  of  gain  and  los> 
and  neither  of  them  having  in  the  meantime  required  any  account, 
proof,  or  residue.  (8) 

§  3.  And  thus  a  community  of  property  is  actually  effected 
how  Community  among  us  between  husband  and  wife  (who  made  no  ante-nuptial 
SSanJanT     contract),  of  all  sorts  of  goods,  both  future  and  present;  and 

by  virtue  thereof,  as  soon  as  the  marriage  is  solemnized,  every 
article,  in  what  way  soever  acquired  by  the  one,  ought  to  be 
divided  with  the  other,  even  as  if  it  was  expressly  contracted.  (9) 

A  community  of  property  is  also  effected  of  property  situated 
in  a  country  where  such  community  does  not  exist  (10),  unless  a 
young  man  under  the  age  of  twenty-five,  or  a  young  woman 
urjder  the  age  of  twenty,  had  entered  into  matrimony  with  an; 
one,  without  the  consent  of  their  parents,  relations,  or  the  go- 
vernment ;  in  which  case,  such  community  will  not  exist 
according  to  the  edict  of  the  Emperor  Charles  V.  of  the  4th  Oc- 


Whetherand 


Wife. 


i)  1. 19.  §  a.  Ff.  pro  socio, 
ft)  §  1 .  Instic.  do  Societate. 

3)  |a,.lostit.eod. 

[4)  §  4*  Inst-  cod-  L  3.  1 1.  &  1. 73.  Sc 
stq.  If.  eod.  1. 7,  8,  9.  Ff .  pro  socio. 
(5)IW. 

(6)  I.  4.  Ff.  pro  socio  junct.  L  %,  Ff.  de 
pact. 

(7)  1  ftj.  Ff.  de  teatam.  mUitari, 

(8)  Arg.  1. 3a.  f  1.  Nam.  quid  inte- 
rest. Ff.  de  legib.  Faker,  id  cod.  tit,  pro 
socio,  d«f.  3. 


(9)  JuHiLi.fi.  I.3.  |x.  Ffproiodo. 
Vide  Weaol.  de  cosnnu  boon,  ^^ 
sd  pr,  Inst.  eod.  n.  3.  Grotius,  InW* 
lib.  a.  c.  ix.  n. 4.  Sc  Hb.  3.  car.  ^f0**" 
da  pact,  ant*  aupt,  oba.  9.  in  aotis,  ■*» 
Goris.  advers.  de  Societal,  conjug.  ex* 
Handvesten  van  Zuid-HoUand,  p.  S& 
Cost.  AmstenL  in  civile  saken,  Jib*  3* 

1570,  art.  j.  ^^ 

(xo)  hnobl.Borg^iW.a4oojssuttJTiptr- 

tit.  i.  nrtj,  Qaria»  ch.  f  •  asm  «V, Coras 
deda.ao. 
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tobcr  1544,  (artll.);  and  it  will  exist  only  so  far  ai  suoh 
community  mgy  tend  to  the  benefit  of  the  minor,  because 
thp  words  of  the  edict  speak  only  against  those  who  have 
attained  their  majority,  and  who  come  to  deceive  the  minor 
with  the  inducement  of  such  marriage  (1).  This  community 
begias  and  takes  effect  as  soon  as  the  marriage  is  confirmed  in 
the  church,  or  before  a  justice,  although  no  carnal  knowledge 
had  followed;  as  was  determined  by  the  supreme  court  of 
Holland.  (2) 

{ 4.  Feudal  property,   and   other  property,   whether  trust  whether  it  exist* 
(fidei-commissary)  or  entailed,  are  not  included  in  this  com-  Property,  and  in 
inanity,  except  so  fer  as  relates  to  the  fruits  (3) ;  and  therefore  TJ,J  q^Ji 
it  was  understood  that  this  community  does  not  prevail  among 
couats,  harpus,   and  other  the  principal  nobility,  whose  pro- 
perty chiefly  consists  thereof.  (4>) 

}  5.  It  is  however  questionable  whether  this  general  custom  whether  and 
of  community  of  goods  between  husband  and  wife  also  prevails  community 
i".  the  second  marriage,  when  there  are  children  of  the  first  ?jit8.in  J HCond 
marriage;   because,  according  tp  law,  a  widow  or  widower, 
having  children  of  the  former  marriage,  may  not  give  or  be- 
queath more  to  his  or  her  second  consort  than  a  child's  por- 
tion (5).    But,  because  the  said  law  only  prohibits  the  giving  or 
bequeathing  something  directly  to  the  second  consort,  to  the  pre* 
judice  of  the  children  of  the  former  marriage,  besides  a  child's 
portion,  the  lawful  community  between  husband  and  wife,  which 
may  be  both  beneficial  as  well  as  prejudicial  to  the  children  (it 
occurring  without  the  intervention  of  the  consorts,  and  as  it  were 
of  itself),  is  not  understood  to  be  included  in  such  second  mar- 
riage (6),    And  besides,  the  practice  of  the  above-cited  law,  hoc 
tjtictoli  Cod.  de  secund.  nupt„  was  not  introduced  and  known  in 
this  country  until  about  the  year  1 529,  according  to  Neostad  (7), 
and  therefore  it  could  n<*  annul  the  very  antient  right  of  the 


■^m1* 


n "ii'in  i  r 


0)  Per  1.  fe.  Ff.  de  legit.  I. 

(a)  8ee  Neostad.  de  pact,  antenunt. 
°**»  l5%  i A,  17.  as  is  said  heretofore,  vide 
evpUt  k»ki.  chap.  iiv.  §3.  p.  71,  74, 
See  further  of  this  subject  Christin.  vol.  iii. 
teb.51  tr  j*.  %  ad  Leg.  Mechlin,  tit.  16. 
**.  $0.  fr  stq.  Grotius,  Inleyd,  lit*  3. 
c-  11.  &  *eq.  &  lib.  a.  c.  11.  Goris  ad 
vers,  de  Societat.  conjugal.  Sande,  lib.  %, 
tit  5. 

(3)  Arg.  Kb.  3.  teudor.  tit.  a6.  vers. 
IageatnlL  Cons.  *  Adv.  vol.  Ui.  eons.  34. 
fc  vol.  iv.  coos.  15.  n.  r.  Is  com.  131. 
Bon  vande  HoUandse  Lenen,  vol.  ii.  p.  1 1. 
*P«33<  ad  edit.     Goris,  de  Societate 


Conjugal!,  c.  3.  Coren.  epnsil.  15.  n.  %j. 
Neostad.  de  Fact,  antenuptial,  et*.  14.  Jt 
Cur.  Holland,  decis.  5.  Cons.  &  Adv. 
vol},  eons- 30. 

(4)  Vide  Neostad  de  pact,  anttaupt* 
obs.  9.  in  nods,  vers.  Sub-specie  dous. 

(j)  Per  1,  hac  Ediotalj  Cod.  dtfecuntk 
nupt. 

(4)  Arg.  1. 13.  Ff.  de  Famil.  erdscund. 
See  post  JLudovic.  Roman,  ft  TiraqiieH, 
Petr.  Pecc.  de  testam.  conjug.  lib.  2,  cult, 
n.  8. 

(7)  Ob*,  de  pact  amenupt.  4.  hi  aatis> 
veil,  #t  ntct. 
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said  community ;  but,  on  the  contrary,  the  said  law  being  more 
recent,  ought  in  every  point  to  be  regulated  according  to  the 
same,  and  in  all  doubtful  points  ought  to  give  way  to  it    On 
this  account,  therefore,  the  said  community  of  property  prevails 
both  in  the  second  and  following  marriages  as  well  as  in  the  first 
marriage,  although  there  are  children  of  the  former  marriage; 
aud  also  so  far,  that  those,  who  marry  with  a  widower  or  widow, 
having  children  of  the  former  marriage,  (besides  the  hajf  which 
appertains  to  them  by  virtue  of  the  said  community)  may  receive 
a  child's  portion  more  by  last  will(l).     And  so  it  was  deter- 
mined by  the  high  court  of  Holland,  on  the  22d  May  15&6,  in 
a  suit  between  Germ  Lourisz  and  company,  impetrators  in  a 
case  of  appeal,  and  Elizabeth  Cornells   Gysbregts,  widow  of 
Louris  Gerretsz  (2).    And  also  by  the  court,  in  the  suit  between 
Pieter  Willemsz,  impetrator  in  case  of  appeal  against  Grietge 
Franckens,  defendant,  on  the  28th  May  1612;  and  in  a  similar 
case  on  the  8th  October  1614.     And  it  was  likewise  so  deter- 
mined by  the  court  of  Utrecht,  on  the  25th  June  1646,  in  revi- 
sion, between  the  heirs  of  Klaas  Elbertsz   and  the  heirs  of 
Barent  Evertsz,  on  the  2d  April  1653,  in  the  case  of  the  widow 
and  children  of  Daniel  van  Horn.  (S) 
Whether  and  §6.  Whether   this   community  between  husband  and  wife 

how  far  it  exists  ^y  preva{ls  in  debts  contracted  prior  to  the  date  of  the  mar- 

witn  respect  to#*-  m  *      «  •  •  t   j    • 

Debts  contract-    riage,  is  discretionary,  and  subject  to  consideration,  which  during 

the  marriage  is  not  doubtful,  because  as  the  one  lias  a  share  in 
the  acquisition  of  the  other,  he  ought  also  to  assist  in  bearing 
the  loss  and  incumbrances,  as  is  asserted  by  Chassan  (4).    Bat 
the  principal  question  consists  in  this ;  viz.  whether  such  engage- 
ment is  so  far  effectual  after  the  marriage  has  been  dissolved 
by  death.     And  it  is  understood  that  the  survivor  cannot  be 
called  upon  to  pay  debts  contracted  by  the  deceased,  prior  to 
the  date  of  the  marriage,  after  the  dissolution  of  the  marriage; 
because,  at  the  time  the  debt  was  contracted,  the  deceased  had 
no  authority  to  bind  his  or  her  spouse,  as  the  community,  on 
account  of  which  the  survivor  at  the  time  of  the  marriage,  was 
also  made  indebted,  ceases,   and  is  entirely   annulled  by  the 
death  of  the'other :  it  follows,  that  such  creditors  ought  to  take 
the  consequence  upon  themselves*  for  having  suffered  the  whole 


ed  before  Mar 
riage 


(i)  Vide  Christin.  vol.  i.  decis.  271. 
n.xi. 

!a)  Coren.  obs.  30.  n.ao.  inmargine. 
3)  Vide  Van  Someren,  tract,  de  Jure 
Ncvercar.  c.i.  n.  x.  See  also  Com.  &  Ad?, 
part  x.  cone.  31.  47.  fc  48. 


(4)  Ad  consuetud.  Burguad.  rufcr-  ¥ 
%  9.  vers,  de  tons  (Wbitee,  a.  8.  See  tbo 
Lambert  GorU  ad  versar.  de  sodetatecoa> 
jugali,  ch.  4.  n.  14. 
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of  the  marriage  to  pass  by  without  prosecuting  their  right;  and 
they  can  have  no  claim  upon  the  survivor,  who  is  not  hound 
further  or  longer.  ( 1 ) 

§  7.  When  a  widower  or  widow,  having  children,  remains  in  whether  an* 
the  possession  of  the  estate  without  dividing  the  same,  in  that  case  a  Widower 
half  of  all  the  accessions  to  the  estate  after  the  death  of  either  of  ^idoTer,£?i 
the  consorts,  belongs  to  the  children  ;  and  they  need  not  assist  in  dren  of  the  far- 
bearing  the  loss  which  might  have  been  incurred  in  the  meantime,  rocrMa"ta8e' 
nor  will  the  incumbrances,  or  any  thing  else  which  may  be  laid  by 
the  survivor  upon  the  estate,  concern  the  children ;  and  so  it  is 
asserted  as  a  general  law  of  several  nations  and  countries  by 
Sande  (2).     And  it  was  clearly  ordained  by  the  orphan,  statutes 
of  the  city  of  Delft,  that  the  survivor,  whether  father  or  mother, 
remaining  in  the  possession  of  the  common   estate,    without 
proving  to  the  register  of  orphans'  estate,  the  inheritance  of  his 
or  her  children,  and  causing  their  paternal  or  maternal  in- 
heritance to   be   registered,    will   be  obliged   to  give  to  the 
children  the  half  of  all  acquisitions  subsequent  to  the  death  of  the 
first  deceased  father  or  mother  (3).     I  say,  a  general  law  of 
several  nations  and  countries,  because  it  was  introduced  against 
the  common  law,  for  the  benefit  of  young  and  innocent  children, 
and  for  the  punishment  of  careless  parents ;  and  therefore  it  is 
understood   by  many,  that  where  there  are  no  such  -  special 
statutes  and  customs,  the  community  of  property  ceases  -at  the 
death  of  either  of  the  consorts  (4),  as  it  was  frequently  understood 
by  the  court  of  Holland,  and  the  high  court ;  and  so  it  was 
,  decided  by  the  court  of  Friezland,   according  to  the  written 
Soman  laws  (5) ;  and  by  some  it  is  confined  only  to  gain 
obtained  by  the  survivor,  and  is  not  extended  to  any  inheritance 
or  gifts.  (6) 

§  8.  But  with  regard  to  the  questions  whether  this  tacitly  Whether  it  also 
prolonged  community  is  also  transmitted  to  the  second  consort  4  second  Mar-C 
whether  a  widow  or  widower  who  remains  with  the  children  of  *****  >  a*"1  m 


(«)  Vide  Neostad.  de  pact,  antenupc. 
°b<  11.  in  fin.  Qhassan.  ad  consuetud. 
"*'•  4-  §  1 2.    Vide  infra,,  book  v.  ch.  iii. 

§  13-  and  Censura  Forcnsis,  lib.  4.  cs  13. 

520. 

(*)  Vide  Joan  a  Sande,  tit.  5,  def.  9. 
See  also  Grotius,  Inleyd.  lib.  a.  c.  13. 
Zyp*.  Not.  Juris  Belg.  lib.  5.  tit.  de  jure 
dotium.  §  i.  Cost.  Antwerp,  c.  41.  art.  93. 
Ordonantie  van  deWeeskamer,  tot.  Alkmar 
*  Edam,  tit.  *.  art.  afc. ;  Amsterdam, 
*t-  21 ;  Leydea,  art.  aj.  17. ;  Dordrecht, 
■*■  i*i  57- 

(3)  See  Cofla,&  AdTi  voliv.  cow,  16. 


n.  a.  Turbe  voor  den  geregte  in  den  Hage, 
April  7,  1554.  Cost.  Utrecht,  rubr.  a?, 
art.  4.  Land-regt  van  Over-yssel,  vol.  11. 
tit.  2.  art.  15.  Goris  de  Societat.  con- 
jugal, tract.  1.  ch.  9.  Chassan  ad  consue- 
tud. Burgund.  rubric.  4.  §  a. 

(4)  Arg.  I.59.  Ff.  pro  socio  1. 65.  $9. 
Ff.  eod. 

(5)  Sande,  l.b.  a.  tit.  5.  def.  9. 

(6)  Keur-book  der  Stad  Delft,  p.  iox. 
Ordonn.  Utrecht,  tit.  33.  art.  4.  Land- 
regt  van  Over-yssel.  Cost.  Mechlin,  tit.  1 6. 

uti  34,  Cost,  Antwerp,  &  41,  art,  93. 
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what  manner, 
in  such  caies, 
the  Estates 
ought  to  be 
divided  and 
shared. 


Whether  such 
Community 
eiistssJaoan 
Inheritances 
and  Donations. 


the  former  marriage  in  the  possession  of  the  estate,  without 
dividing  it*  and  in  what  manner,  after  the  dissolution  of  the 
second  marriage,  the  division  and  distribution  of  the  sfcid  estates 
must  be  taken  ;  it  is  understood  in  the  affirmative;  vil.  that  tip 
said  community  of  the  children  of  the  former  marriage  is  con- 
tinued also,  and  is  transmitted  to  the  second  marriage  entered 
into  by  their  father  or  mother,  according  to  what  is  said  more 
extensively  by  Argentre  and  Mornac  (1).     But  in  what  manner 
in  a  similar  case  the  estates  are  to  be  distributed  and  dirided, 
the  doctors  are  by  no  means  agreed.    Thus  some  of  them  (£) 
Are  of  opinion,  that  they  are  only  to  be  reckoned  two  estates; 
and  therefore  divided  in  two  equal  shares,  between  the  children 
of  the  former  marriage  and  the  second  consort;  because  the 
said  children,  with  their  father  or  mother,  being  jointly  in  com- 
munity, only  bring  jointly  one  share  into  the  second  com- 
munity (S).    Others,   on  the  contrary,  understand  that  in  a 
similar  case  there  will  remain  three  distinct  estates;  and  that 
the  second  consort  marrying  with  any  one  who  has  children  of 
the  former  marriage,  without  taking  care  to  have  the  estate  of 
their  deceased  father  or  mother  properly  separated  from  the 
estate  of  the  surviving  widow  or  widower  (4),  must  attribute 
that  occurrence  to  themselves,  and  cannot  avail  themselves  of 
the  above  quoted  laws,  to  avoid  any  second  relationship  or  Com- 
-munity  being  forced  upon  him  or  her  against  his  or  her  will; 
aftd  therefore,  that  the  said  community  must  be  divided  into 
thiee  shares,  of  which  the  one  third  part  belongs  to  the  children 
tf  the  former  marriage,  on  account  of  their  father  or  mother  who 
died  previously,  ancFthe  second  third  part,  on  account  of  thelf  sut- 
vWng  father  or  mother,  as  is  asserted  and  declared  by  Imbert  (5); 
viz.  that  it  was  so  determined  by  the  parliament  of  Paris,  upoft  * 
meeting  of  skilful  persons  in  France,  on  the  23d  December 
*  1B$99  ftnd  ?th  September  1552.     And  in  a  case  of  a  similar 
Aature,  a  suit  having  arisen  before  the  high  court  of  Holland, 
the  same  decision  is  expected  in  a  few  days. 

§  9.  Further,  it  is  not  certain  whether  such  community  i» 
understood  to  be  applicable  also  to  inheritances  and  donations. 
The  affirmative  is  maintained  by  Grotius  (6) ;  but  other  lawyers 


(t)  Vide  Argentr.  ad  consuct.  Britain, 
art.  418.  Gloss.  5.  and  Mornac.  ad  1.  64. 
Ff.  pro  socio*  See  also  Joan,  a  Sande, 
lib.  a.  tit.  5.  def.  9. 

(a)  Costal,  ad  1.  19.  VL  pro  socio. 
Goris  ad  veraar.  tract.  1.  co.11.x4.  Johann. 
7*>on.  fib.  5,  tit,  2.  art.  0. 


pro  3000. 


fcLi;. 


(3)  Arg.  L19. 
§  I.  Ff.  de  re$>  jur. 

(4)  Arg.  L  19.  Ff.  dc  rag.  jar.  j** 
§  final,  fostit.  de  cockttt. 

(J)  Enchirid.  Jur.  GdL 
an  pracsumatnr. 

(6)  IaUf*.!*,*.  cifrhlNt 
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(whose  opinioii  is  most  probable),  say,  that  it  only  has  effect  in 
such  acquisitions  and  gains  as  have  their  origin  from  the  common 
estate  (1).  And  there  is  a  very  clear  statute  respecting  it  at 
Delft  (2),  Utrecht,  Antwerp,  and  Over-yssel  (3).  But  by  the 
bye-laws  of  Leyden,  (art.  25,  27.)  of  Amsterdam,  (art  21.)  uf 
Briel,  (art.  48.)  of  Alkmaar  and  Edam,  (tit.  2.  art.  28.) ;  it  Ams 
effect  likewise  relative  to  inheritances  and  donations  acquired 
from  strangers;  otherwise  where  there  are  no  such  special 
statutes  and  customs,  it  is  understood  that  the  community  of 
property  is  separated  at  the  death  of  either  of  the  consorts  (4) ; 
snd  that  the  children  in  such  a  case  are  entitled  to  no  more 
than  to  the  inheritance  of  their  deceased  father  or  mother,  with 
the  fruits  thereof,  so  far  as  the  same  can  be  ascertained  (5).  And 
so  it  was  adjudged  by  the  court  of  Holland.  (6) 

§  10.  Community  of  certain  property  in  particular,  or  for  what  Propor- 
a  certain  portion,  -consists  of  the  gain  or  loss  of  the  community ;  J"1  °f  G.am  ™* 
via.  for  such  share  as  is  expressed  in  the  contract  of  the  part-  Community  of 
nership  (7),  whether  it  be  equal  or  unequal,  and  whether  the  ccruinProPeity- 
one  has  a  greater  share  in  the  community  than  the  other,  or 
not  (8) ;  as  usually  occurs  when  the  one  brings  into  the  com- 
munity property  or  cash,  and  the  other  contributes  thereto  his 
art  ot  labour ;  yet  so  that  the  one  does  not  take  upon  him 
alone  all  the  loss,  and  the  other  all  the  profit,  or  a  share  in  the 
profit  without  any  risk  of  loss,  which  sort  of  community  cannot 
exist  (9).    If  no  share  of  gain  or  loss  be  expressed,  it  is  reckoned 
according  to  the  share  of  the  property,  or  value  of  what  one 
has  brought  into  the  community.  (10) 

§  11.  The  community  ceases  at  the  death  of  the  partner  (11),  When  the  Cow - 
and  does  not  extend  itself  to  the  heir  (12),  unless  it  was  other-  *"?&  cw?ei» 

.  .  .  and  is  term- 

wise  contracted,!  or  was  otherwise  conditioned  in  the  com-  nated. 

munity,  or  unless  the  business  or  management  in  which  the 

community   consists   has  been  executed,   or  else  effected  by 

mutual  cession,  and  also  by  cession  of  one.  of  the  partners  in 


(1)  Vide  Chrutin.  ad  leg.  Mechlin. 
tit  16.  art.  24.  Zypz  Not.  Jur.  Belg. 
tit.  de  jure  doc.  in  verb,  communio.  Busius 
*4 I. 59.  Ff.  pro  socio.  Sande,  lib.  a.  tit.  5. 
def.  9.  arg.  1. 65.  §  9.  Ff.  pro  socio. 

(2)  Keur-boek,  p.  101. 

(3)  See  Cost.  Utrecht,  tit.  33.  art.  4. 
Cost.  Antwerp,  tit.  41.  art.  39.  Land-regt 
TOOfcr-yasel,  vol.ii.  tit.  %  art.  15. 

(4)  Per  1. 59.  pro  socio. 

(5)  L.  65.  ft  9.  Ff.  eod.  1.  SO.  §  3.  Ff. 
de  hacredit.  petit. 

(6)  Vide  Cons,  fc  Adv.  voL  1.  cons,  105. 


161.  Cons.  &  Adv.  Rotterdam,  vol.  iii. 
cons.  47.  See  also  Sande,  lib.  3.  tit.  5. 
def.  9.  Goris  adversar.  de  Societ.  con- 
jugal i,  c.  9. 

(7)  %i.  Instit.  de  Societate. 

(8)  Ibid.  &  §a.  Instit.  de  Societate, 
1.  30.  in  fin.  Ff.  pro  socio. 

(9)  L.  29.  §  ».  Ff.  pro  socio. 

(10)  §  3.  Instit.  de  Societate. 

(11)  L.4.  §  1. 1.  35.  1.  ja.  §  9,  Ff.  pro 

SOCIO. 

(ii)  §5.  Instit,  de  Societate. 
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spite  of  the  other,  if  it  be  effected  in  time,  and  while  the  matter 
is  still  in  existence.  (1) 

The  community  between  husband  and  wife  terminates  and 
ceases  when  the  marriage  is  terminated  and  dissolved;  unless 
the  survivor  as  holder  of  the  estate,-  had  continued  to  possess 
it  undistributed  and  undivided,  of  which  we  have  already 
treated.  In  such  case  the  estate  is  divided  equally ;  and  the 
question  which  is  agitated  among  the  doctors,  respecting  the 
restitution  and  compensation  for  the  fruits,  does  not  at  present 
come  into  our  consideration;  but  the  goods,  in  whatever  state 
they  were  found  at  the  time  of  the  dissolution,  ought  to  be 
separated  and  divided  into  two  equal  parts,  without  any  dif- 
ference whatever. 

And  it  is  so  narrowly  looked  into,  that  .a  wife  or  husband  is 
not  allowed  to  enjoy  any  thing  from  the  common  estate  for 
mourning ;  but  if  either  of  them  wishes  to  go  into  mourning,  he 
or  she  ought  to  pay  for  it,  and  to  do  it  at  his  or  her  own 
expence  (2) ;  and  again,  the  funeral  expences,  and  whatever 
J^ekmgs  thereto,  ought  to  be  borne  on  the  side  of  the  deceased  (3); 
and  therefore  the  consorts  or  their  heirs  are  at  liberty,  after 
the  dissolution  of  the  marriage,  to  insist  reciprocally  upon  the 
goods  being  brought  in  which  were  given  in  marriage  (if  they 
were  not  brought  in),  and  even  with  interest  (4) ;  and  likewise 
to  demand  indemnification  for  the  goods  which  remained  out 
of  the  community,  and  which  were  sold  by  the  husband  during 
the  marriage,  or  had  otherwise  perished  and  become  damaged 
through  his  fault  and  neglect  (5) 


(1)  L.  65.  §  3.  5.  6.  10.  Ff.  pro  socio. 
Arg.  1. 35.  Ff.  de  reg.  jnr.  §  4.  Inscit.  de 
Sptietate. 

(2)  Vide  Cost.  Antwerp,  tit.  47.  art.  28. 
Coren.  obs.  38.  n.  45. 

(3 J  Vide  Grotius,  Inleyd.  lib.  2.  c.  ix. 
a.  13.  Costuymen  van  Zuid-Holland, 
p.  (mini)  537.  an.  40.  Facit.  L  23.  1. 27. 


in  pr.  &  §  1.  &  seq.  1.  uk.  §  9.  Cod.  de 
Jure  delib. 

(4)  Vide  Peccius  de  testam.  Conjug- 
lib.  2.  ch.  4.  Neostad.  de  pact,  rntwwp- 
tial,  oho.  11  &  14.  Qrotius,  Inleyd.lfc.fc 
c.  12. 

(5)  Vide  Neostad,  observation**.  Grr 
tius,  d.  loco. 


(    «7    ) 


CHAP.  XXIV. 


Of  Ante-nuptial 
[Grotius,  2.  12.  Van  Lenwen, 

5  1.0/  the  Effect  of  an  Ante- 
nuptial Contract, 
2.  Women  have  a  free  Choice 
to  adhere  to  the  Commu- 
nity of  Gain  or  Loss,  or 
not. 

.    3.   The  Gain  or  Loss  being  ex- 
cluded from  Community  of 
Property,  how  far  a  Wife 
■  is    bound*  independently 
thereof. 

4.  Whether    and  how  far   a 

Prohibition  to  a  Husband 
from  disposing,  alienating, 
or  incumbering  the  Wife's 
Property,  inserted  in  an 
ante-nuptial  Contract,  may 
exist  to  the  prejudice  of 
a  Third  Person. 

5.  Whatever  has  not  been  ex- 
'    pressly  conditioned  in  the 

Ante-nuptialContract  fol- 
lows the  Community. 

6.  What    is    to  be    reckoned 

among  Gain  and  Loss. 


Contracts, 

Ceosura  Forensis,  1,  12.] 

§  7.  Whether  Bail  is  also  to  be 
reckoned  under  Gain  and 
Loss.  * 

8.  In  a  Second  Marriage  with 
a  Person  having  Children 
of  the  former  Marriage, 
to  contract  for  no  more 
but  for  a  Child's  Portion, 

1 0.  The  Benefit  of  Ante-nuptial 

Contract  is  forfeited 
through  Adultery. 

11.  How  far  an  Ante-nuptial 

Contract  has  the  Effect  of 
a  last  Will,  and  exists  as 
last  Will. 

12.  How  to  be  annulled* 

13.  How  far  and  in  what  man* 

net  Donations  and  Dow- 
ries, have  effect  among 
us. 

14.  Whether,  and  how  far  Dona- 

tions and  Presents  given 
during  tlie  Marriage,  be* 
tween  Husband  and  Wife, 
are  effectual. 


§  lm  A^  ^e  c*rcunistances  °f  peopk  ^e  often  very  unequal,  oftheEffcctc* 
and  the  risk  of  loss,  which  is  to  be  expected  from  such  jnante-nuptfi* 
community,  is  often  very  great ;  so  before  the  solemnization  of 
the  marriage,  provision  may  be  made,  by  which  we  can  depart 
from  the  community  as  much  as  we  may  wish,  and  the  one  or 
the  other  party  may  stipulate  for  certain  benefits,  excepting  that 
one  cannot  stipulate  to  share  in  the  acquisition  to  be  made 
daring  the  marriage,  without  being  obliged  to  bear  the  loss. 
This  sort  of  transaction  is  by  the  lawyers  denominated  Societas 
Zseonina,  and  may  not  exist  in  law  (1) ;  excepting  that  a  wife       *  2. 
may  stipulate  to  have  a  free  choice,  in  order  that  after  the  dis-  Women  have  a 


free  Choice  to 


(i)  Per  1. 29,  $  4.  1.  J0»1V.  pro  tedo,  §  %*  Inst,  cod, 

E  E 
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adhere  to  tl»e 
Community  of 
Gain  or  Loo, 
or  not* 


Tap  Gai»09 
Low  being  ex- 
cluded from  a 
Community  of 
Property,  now 
ftraWifeia 
bound  tade* 
ptndently 


Whether  and 
bow  aar  a  Prohi- 
bition to  a  Hue- 
bend  from  dia- 
toeing,  alieoat- 
ug,  or  incum* 


solution  of  the  marriage,  she  may  hare  half  a  ihare  of  the  'gain 
and  loss  if  she  wishes,  or  else  may  take  for  herself  the  goods 
brought  in  by  her  (1).     This  is  only  allowed  to  the  "wife  as  s 
peculiar  privilege,  contrary  to  the  ground  of  the  general  law,  in 
order  that  if  she  survives  her  husband,  she  should  not  be 
deprived  and  bereft  of  her  means  in  her  life-time,  by  her  bin- 
band's  fraud  or  loss;   and  therefore    it  must  be  taken  very 
narrowly ;  so  that  her  heirs,  in  case  she  dies  before  her  husband, 
should  not  be  allowed  to  use  the  same  right,  although  it  was  so 
stipulated ;  because,  what  is  granted  to  any  one  as  a  special 
privilege,  cannot  be  extended  from  one  case  to  another,  or  from 
one  person  to  another  (2) ;  and  so  it  was  judged  by  the  supreme 
court  of  Paris  (3),  which  is  to  be  understood  of  collateral  heirs, 
or  other  unrelated  persons ;  because,  with  respect  to  a  child  or 
children,  et  heeredes  suas,  it  is  understood  that  such  right  of 
chusing  is  also  transmitted  to  them  in  the  same  manner  as  it  is 
understood  in  other  privileges  relative  to  donations;  because  the 
■aid  privileges  were  granted  as  well  on  account  of  children  as  on 
account  of  wives ;  and  so  the  decision  of  the  court  of  Paris  (4)  is 
to  be  understood,  by  which  h  is  declared  that  such  right  of 
chusing  is  transmitted  to  their  heirs  also,  where  heirs  are  under- 
stood to  be  child  or  children  or  further  descendants,  et  hereto 
sui.  (5) 

$  S.  But,  if  the  community  of  property,  gain  and  loss,  be 
excluded,  the  wife  may  however  after  the  husband's  death,  be 
called  upon  for  the  payment  of  half  of  the  debts  incurred  far  die 
maintenance  of  the  family,  reserving  only  her  action  against  Ae 
heirs  of  her  husband,  if  there  be  any  (6);  as  was  determined 
by  the  court  on  the  6th  November  160%  in  the  case  of  Corned 
Jacobsz,  cloth  merchant,  and  company,  against  Mrs*  Maria 
Diert;  and  on  the  26th  March  160?,  in  the  case  of  the  Coun- 
tess van  Solms,  against  several  of  her  creditors. 

$  *.  With  regard  to  the  agreement  between  husband 
made  by  ante-nuptial  contract,  by  which  the  husband  is  pro* 
hibited  from  incumbering,  charging,  or  alienating  the  property 
brought  in  marriage  by  his  wife  (excepting  by  consent  of  the 


(i)  Vide  Neoatad.  de  pact,  anttnopt. 
oW  9%  Grotiuf ,  Inleyd.  lib.  5U  c.  l  a.  n.  7. 
Garpao*.  defin.  forena.  part.  3.  eonatk.  10. 
def.  1*. 

(1)  §  6.  lose  de  Jure  nat.  gent,  k,  car. 
Li.  $  1.  Ff.  de  consttt. princip. 

(3)  Dead.    Herald.    Rarum  Judfcat 

ft.  a.  t&  v.  4. 


(4)  Vide  Jons.  Bapon.  Eh.  ij-  «re* 
tit, 4.  art.  is. 

(5)  See  hovert*  Oraeoeveg*  **  Ui 
Cod,  de  dot,  num.  WfexL  ad  N*.  Uto 
art*  a.    Zntpo.  p«  400* 

(6)  Arg,tW.  L;|\  4».lt<kf* 
dot* 
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said  wife)  the  doctors  have  justly  questioned,  whether  such  a  taring  thtWife's 
contract  can  exist  in  law,  and  whether  such  incumbrance  or  eduTr/'am*^' 
alienation,  made  contrary  to  the  said  agreement,  ought  not  «upt«i  Contract, 

i  i         /*.        •  »  .    ,  t  may  exist  to  the 

however  to  take  effect  in  respect  to  a  third  person;  because  a  Prejudice  at  a 
wife  is  reckoned  under  age,  and  is  placed  entirely  under  the  Third  *ex"*u 
guardianship  of  her  husband,    as  we  have  already  shown  (1). 
To  which  it  is  to  be  added,  that  the  general  law  of  nations  is 
not  removed  by  a  particular  treaty  between  two  nations ;  which 
rule  prevails  also  in  special  statutes  and  customs ;  if  what  is  done 
against  the  same  militates  against  good  morals  (2),  or  against 
manly  worthiness,  or  otherwise  if  mistrust  would  arise  therefrom 
between  husbands  and  wives,  as  is  asserted  by  Bartolus  (3) ; 
whereto  is    also  applicable  the  text  in  1.  alia  causa  14.  $  ele- 
ganter.  Ff.  Soluto  Matrim.^  where  Ulpian  puts  the  query  upon 
the  following  case: — If  a  husband  had  bound  himself  by  ante- 
nuptial contract,  that  he  will  not  only  be  bound  according  to  his 
ability,  but  independently  thereof  in  solidum  also,  that  is,  for 
the  whole,  whether  such  contract  can  exist? .  And  he  determines 
it  in  the  negative,  because  it  militates  against  good  morals  and 
manly  duty  and  worthiness ;  whence  Bald  us  remarks,  that  no 
obligation  can  be  effectual,  by  which  a  man  is  deprived  of  the 
honor  and  duty  which  his  wife  owes  him ;   therefore  the  law 
prohibits  security  from  being  demanded  for  the  restitution  of 
the  dowry ;  or,  if  securities  were  given,  they  are  not  bound  (4). 
Hie  reason  of  this  decision  is,  because  no  mistrust  should  exist 
in  marriages. 

On  the  other  hand,  according  to  general  custom,   the  free 
management  belongs  to  the  husband  without  distinction,  as  well 
of  the  property  which  came  from  his  wife,  as  that  which  he 
brought.     Further,   a  married  woman  cannot  dispose  of  her 
own  property  by  donation  inter  vivos,   which  likewise  prevails, 
although  the  community  of  property,  brought  and  inherited,  was 
excluded  by  ante-nuptial  contract.   And  to  the  husband,  never- 
theless, belongs  the  free  management  of  property  brought  by  his 
wife,  provided  that,  at  the  dissolution  of  the  marriage,  in  such 
cases,  the  alienation  and  diminution  of  the  property  (brought  on 
the  one  or  other  side)  must  be  made  good ;  which  custom,  as  it 
concerns  the  honour  and  duty  of  a  husband,  cannot  be  opposed 
by  his  wife  by  contract,  as  mistrust  of  the  wife  would  otherwise 
arise  therefrom  respecting  the  duty  of  her  husband,  because  it 


SSee  Book  i.  ch.  vi.  p.  31. 
L.  38.  Ff.  da  pact. 
(3)  Ad  d.  1. 38.  n.  4*  5- 

EE2 


(4)  Toe.  tit.  Cod.  ne  fidejussor,  dot. 
dent.  &  ibi.  Bait,  et  DD. 
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would  be  as  if  she  would  not  trust  her  property  to  him  to  whoto 
she  has  trusted  her  body  and  herself;  and  although,  according 
to  the  custom  of  the  country,  husband  and  wife  are  permitted 
to  contract,  that  no  community  of  property  should  exist;  yet, 
as  all  ante-nuptial  contracts  mention  in  Holland,  it  nevertheless 
would  be  something  un-heard  of,  and  would  exceed  the  bounds 
of  good  manners,  if  a  husband  having  the  right,  dignity,  and 
authority  over  his  wife,  and  the  free  management  of  his  wife's 
propejrty,  should  in  that  management  be  prejudiced  by  contract, 
especially  when  between  husband  and  wife  the  community  of 
gain  and  loss  is  not  excluded ;   which  is  of  such  force  that  the 
management  and  alienation  made  by  the  husband  of  the  wife's 
•  property  stands  good,  and  that  the  wife  can  only  claim  the  pro- 
perty which  at  the  dissolution  of  the  marriage  remains  still  un- 
alienated and  is  in  existence;  provided  only,  that  wives,  for 
loss  and  deficiency  sustained  reserve  their  right  against  the 
heirs  of  the  husband  and  the  further  privileges  granted  to  them 
for  the  purpose  of  having  restitution  of  their  dowry  before  other 
creditors  of  the  estate.  (1) 

Groenewegcn  (2)  makes  the  following  distinction :  that  when- 
ever a  wife  excludes  the  community  of  property  by  ante-nuptial 
contract,  or  desires  by  contract  to  have  again  from  the  estate  the 
property  brought  in  by  her,  free ;  it  only  takes  effect  so  far  as 
the  same  is  not  alienated  or  incumbered  by  her  husband  daring 
the  marriage;  and  for  the  property  alienated  or  incumbered, 
she  has  only  an  action  against  her  husband  or  his  heirs,  to  have 
restitution  made  thereof,  on  account  of  the  general  right  of 
community;  but  if,  independently  thereof,  she  bad  expressly 
prohibited  by  contract  the  alienation  or  incumbrance  of  her 
property  by  her  husband,  that  then  in  such  ca9e  the  alienation 
or  incumbrance  of  her  property,  made  by  her  husband  with 
pespect  to  a  third  person,  should  also  be  considered  null  and 
void.     There  is,  however,   no  occasion  for  this    distinction; 
unless  such  prohibition  was  publicly  proclaimed,   which  die 
words  of  Grotius  quoted  by  Groenewegen  seem  to  infer  (3), 
when  he  says,  "  A  wife  can  contract,  that  her  husband  shall 
have  no  administration  of  her  property ;  and,  in  consequence 
thereof,  if  he  endeavours  to  alienate  or  incumber  it,  she  way 
judicially  prohibit  k ;"  and,  therefore,  with  respect  to  this  point, 


(i)  Vide  supn,  Book  iv.  ch.  xiii.  5 14* 
{%}  Ad  1.  jo.  Cod.de  Jul*  dot. 


(S)  Vide  Grotius,  laleyd.  ».  I.  t  f 
a.  39. 
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it  is  fully  admitted  among  us,  on  account  of  the  general  lawful 
guardianship  and  full  administration  of  die  husband  over  hi* 
wife's  property,  and  also  for  the  reason  above  cited,  as  the  most 
probable  opinion,  that  the  alienation  of  the  wife's  property, 
made  by  her  husband,  (notwithstanding  the  contract  against  it) 
ought  to  be  effectual  with  respect  to  a  third  person,  the  wife 
reserving  her  auction  against  her  husband  or  his  heirs;  unless 
the  prohibition  from  alienating  the  property,  &c.  was  publicly 
proclaimed,  or ,  otherwise  if  there  had  been  any  fraudulent 
transaction  therein ;  because  it  is  scarcely  possible  that  one  can 
bow  what  contracts  might  have  been  privately  made  between 
husband  and  wife;  which  rule  with  respect  to  incumbrance  or 
hypothecation  must  also  be  followed,  unless  a  special  priyilege 
concerning  it  was  granted  to  wives  before  all  other  creditors  of 
the  estate.  (1) 

{5.  Nevertheless,  whatever  has  not  been  further  stipulated  by  Whatever  ha 
antenuptial  contract,  Mows  the  said  community  (2) ;  so  that,  ™%£ nc^m 
although  the  community  of  property  was  excluded,  community  tioned  in  ^c 
would  still  exist  of  the  fruits,  interest,  gain  and  loss  acquired  contrail,  ^bl- 
and incurred  during  the  marriage  (3) ;  and  so  it  was  decided  by  Iowstne  Com- 
the  court  in  the  cause  of  Hendrick  Jansz  van  Berkel  against 
Kryn  Gerritsz  Landman,  on  the  19th  November  1619.  (4) 

If,  however,  the  community  had  not  been  entirely  excluded 
bj  ante-nuptial  contract,  but  only  in  case  of  certain  occurrence, 
(for  example,  when  it  is  only  said  in  such  a  case,  if  no  children 
be  procreated  by  the  said  marriage,  &c),  it  is  then  understood 
that  in  all  other  pases  the  said  community  prevails.  (5) 

§  6.  When  we  speak  of  gain  and  loss,  or  when  k  is  tacitly  What  is  to  be 
intended  the  inheritances,*  acquisitions,  or  similar  profits  or  ^2d  lS? 
incumbrances  are  not  included  therein.  (6) 

$7.  But  it  is  doubtful  whether,  under  the  clause  of  gain  and  Whether  Bad 
loss,  is  also  included  the  bail  or  security  which  a  man  might  reckoned  under 
aave  entered  into  for  another  during  the  marriage,  and  whether  Gain  and 
*  wife  or  her  heirs  are  also  bound  to  bear  half  the  loss  thereby 


(i)  Vide  ch.xia.  §  14.  of  this  book, 
k  362*  supra.  See  also  Neostad.  de  wet. 
Kteoupt.  obs.  ai .  loan,  a  Sande,  bb.  a. 
*•  $•  d«f.  8.  vers.  Si  mulier. 

(»)  Vide  Grottus,  Inlcyd.  lib.  a.  c.  12. 
NeoRtd.  d.  tractat.  obs.  4.  13.  Coren. 
**•  30.  Ic  cons.  25.  1. aa.  Ff.  solut,  Pecc 
le  testam.  conjug.  lib.  1.  c.  6.  Neerl. 
toV'ToL  1.  c.  9.  Mantic.  de  tacit.  &  am- 
%■  coor.  lib.  3.  tit.  9.  n.  11.  Argcntr. 
dconsaetud.Britana.ait.  418.   Glass.  1. 

»»8 


(3)  L.  9*  Ef.  pro  socio.  Neostad.  pact* 
antenypt.  obs.  4. 

(4)  See  also  Joan  A  Sande,  lib.  a.  tit.  s* 
de/.  8.  Argentr.  d.  art.  418.  Gloss.  1, 
n.  7,  8. 

(5)  Coren.  decis.  30. 

(6)  L.  7,  8,  9,  io,  n.  Ff.  pro  socio. 
Zy^xe  Notit.  Jur.  Belg.  de  Jur.  dot.  in 
verb,  plerumque.  Coren.  cons.  18, 
Christin.  ad  Leg.  Mechlin,  tit.  16.  art.  1$, 
n.  a*  Weesel*  de  connub,  bop,  top.  tr.  a* 
c.a. 


4£2  Of  Ante-nuptial  Contracts*       [Book  IV, 

incurred ;  and  with  reference  to  this  point,  it  was  decreed  by  die 
court  of  Friezland  that  a  wife  is  not  under  such  obligation,  but 
that  it  must  be  borne  on  the  side  of  the  husband  oniy(l);  and 
it  should  also,  in   strictness  of  law,  mostly  prevail  (2),  being 
grounded  upon  this  maxim,  that,  according  to  strictness  and  the 
customs  of  some  places    (as  in  Friesland,   Guelderland,  and 
elsewhere),  a  husband  may  not  alienate  or  incumber  his  wife's 
property  without  her  consent  (3),  and  that  the  entering  into 
bail  is  considered  in  some  degree  as  an  unnecessary  incum- 
brance ;  but  whereas  the  grounds  of  our  Dutch  marriages  are, 
that  a  wife  is  entirely  placed  under  the  guardianship  of  her 
husband,  and  cannot  herself  either  charge  or  incumber  her  own 
goods,  but  the  husband  must  appear  in  judgement  for  her,  who 
may  manage,  alienate,  or  incumber  her  goods,  or  otherwise 
deal  with  them  according  to  his  pleasure,  without  requiring  his 
wife's  consent  thereto,  (as  we  have  elsewhere  fully  shewn);  and 
that  the  husband  incurring  any  debts,  for  what  cause  soever  it 
may  be,  the  wife  also  becomes  bound  involuntarily  for  the 
same  (4?) ;  jso  on  that  account  it  will  be  understood  among  us, 
that  the  bail  entered  into  by  the  husband  ought  to  be  reckoned 
as  common  loss,  and  that  therein  the  wife  or  her  heirs  are  bound 
also  for  the  half;   whereto  is   also  applicable,  that  bail  was 
introduced  amongst  mankind  for  the  benefit  of  trade  and  support 
of  the  common  cause;  and  that,  as  a  husband  becomes  security 
for  another,  so  another  becomes  again  security  for  him,  and 
thereby  the  credit  of  the  common  estate  is  strengthened;  and  so 
it  was  determined  in  the  year  1651  by  the  lords  and  doctors  of 
Jaw  Reynier  Paauw,  counsellor  in  the  high  court,  and  Gerard 
Kromon  and  Gualter  de  Raad,    counsellors  in  the  court  of 
Holland,  as  arbitrators  in  the  case  between  the  heirs  of  Aiy 
Joviz  Beys  of  Schiedam,  plaintiff,   and  the   heirs  of  Katlin* 
Jemans  his  wife;  but  by  others  it  was  understood  otherwise;  so 
that  there  are  different  opinions  touching  the  above  question. 
In  a  Second  §  8*  A  husband  or  wife,    entering  into  matrimony  with  a 

JpJJJJ hTring  ^dow  or  widower  having  children  of  a  former  marriage,  can 
Children  of  the   only  marry  together,  and  thereby  remain  in  community  of  {W 

rivTco  »-      Per,y>  **  we  have  formeriy  *ewn ;  but  if  they  enter  into  ante- 
tract  for  no        nuptial  contract,  they  may  not  contract  or  eniov  more  thereby 

more  than  for  a                                              "                                                     »  + 
OM%  Portion. 


(i)  Vide  Sande,  lib.  a.  tit.  5.  def.  8. 

(2)  Vide  Berbos.  de  matrimonio,  ad  1. 1. 
FT.  aolut.  matximonio,  part  3.  n.  61.  et 
acq.  Pet,  Sana,  lib,  a.  de  honor,  divts.  ex  j. 
n.  x}.  &  seq. 


(3)  Sande,  fib.  ft.  tic  4-  **•»- 

(4)  Gracilis,  xakyd.  lib.  1.  c.J.  "* 
UitKragte. 
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than  a  child's  portion  (1) :  and  not  only  that  the  second  consort 
of  a  widow  or  widower  having  children  of  a  former  marriage 
may  not  enjoy  by  ante-nuptial  contract,  last  will,  donation,  or 
otherwise,  more  than  a  child's  portion,  but  also  that  nothing 
may  be  bequeathed  to  the  children  of  the  former  marriage, 
parents,  or  others,  besides  the  aforesaid  child's  portion  (2), 
Whatever  is  given  to  the  second  consort  beyond  it,  comes 
to  the  advantage  of  the  children  of  the  former  marriage 
alone  (3);  and  so  it  was  decreed  by  the  high  court  in  the  case 
rf  Adrians  de  Ruysser  residing  at  Veer,  impetrator  in  case  of 
appeal,  against  Jacob  Pietersz,  defendant,  on  the  31st  June 
1620,  and  between  Philippus  de  Bacchere,  litigating  as  a  pri- 
soner and  plaintiff  against  Anthonis  Thysius,  on  the  3d  Juife 
1634  (4) :  but  with  regard  to  the  questions  whether  a  person 
may  not  bequeath  something  to  the  children  procreated  by  the 
second  marriage  besides  the  aforesaid  child's  portion,  and 
whether  the  said  law  prevails  also  with  regard  to  them  ?  it  is 
understood  that  the  said  law,  1.  hac  edictali  6.  Cod.  de  secund. 
nnptdoes  not  prohibit  it;  and  that  natural  affection  for  the 
children,  (as  well  for  those  of  a  former  as  those  of  a  subsequent 
marriage,  and  among  them  for  the  one  more  than  for  the  other), 
removes  all  fraud ;  and  that  therefore  something  may  be  be- 
queathed to  them  as  pre-legacies  (5),  and  that  the  children  with 
respect  thereto  have  nothing  to  complain  of  so  far  as  they  are 
not  prejudiced  in  their  legitimate  portion  (6) ;  and  so  it  is  usually 
understood,  (7) 

§  9.  When  a  child's  portion  is  bespoken  for  any  one  by  ante- 
nuptial contract,  if  any  or  all  of  the  children  of,  the  former 
marriage  depart  this  life  during  the  second  marriage,  it  is  subject 
to  consideration  whether  and  how  that  child's  portion  ought  to 
be  reckoned  between  the  survivor  and  the  heirs  of  the  said  father 
or  mother  on  the  death  of  its  father  or  mother ;  and  it  is  to  be 
understood  with  respect  thereto,  that  suph  child's  portion  ought 


(i)  I.  hac  edictali,  6.  Cod.  de  Secund. 
*>pt*  Weewl  ad  Nov.  JJlcr.  art.  10. 
lferi.Aav.  p.  i.  coos.  45.  Coren.  ob- 
■*▼•  30.  n.  49. 54.  in  margine.  Neostad. 
de  pact  antenupc  oba.  4.  in  not.  in  verbis. 
Ptftio  in  fin.  Pecc.  de  testain.  conjug. 
fr  2.  c  lS.  n.  8. 

(2)  Jwcta  1. 3.  Ff.  de  donat.  infer  vir. 

*  uxor.  i.  aervo  legato.  4  at  testator.  Ff. 

*«  teg.  1.  &  1.  Sepia.  &  Agerius.  %Jt  ft 
?d  kg.  Falcidiam. 

(|)  KoreH.  sa.  ch.  17. 

(f)  YHeQona,fc4tfr,^,3.(qpa*f6, 


(k)  Per  teit.  1.  fin.  Ff.  de  his  quib.ut 
indign. 

(6)  Arg,  Novell.  %%.  c.  ult.  junct.  1. 5. 


Cod.  de  inoff.  donat.  Nov.  02.  *  Auto, 
unde  et  ai  parens  subject.  1.6.  Cod.  de 
inoff.  teatam. 

(7)  Vide  Gabriel,  conclus.  lib.  2.  con* 
clua.  13.  n.  30.  Jacob  Cancer,  lib.  3.  var* 
reaolut.  c,  *.  n.  19  7  •  vera,  autem  mater.. 
Mantic.  de  tacit.  &  ambig.  Convent* 
lib.  is.  tit.  13,  n.  9.  Joan  a  Satide,  lib.  1, 

tit.  3,  dcf.<J.  And,  GA  Jib,  %,  obs.  8a, 
a.  9. 
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to  be  reckoned  according  to  the  number  of  children  who  are  in 
existence  at  the  time  of  the  death,  whether  it  be  then  less  or 
more ;  as  the  ante-nuptial  contract,  so  far  as  it  treats  of  inherit- 
ance, has  the  effect  of  a  last  will,  which  is  confirmed  by  death, 
#nd  then  only  has  its  commencement  (1),  unless  it  was  expressly 
contracted  otherwise.     In  respect  to  which  time  the  loss  is  also 
reckoned,  which  the  children  of  the  former  marriage  suffer  by 
the  second  marriage  (2),  and  also  of  the  legitimate,  portion  of 
children  (3),  whereupon  is  also  grounded  the  said  1.  hac  edictali 
6.  Cod.  de  secund.  nupt.  vers,  ita  tamen ;  and,  moreover,  the 
^children  of  the  second  marriage  are  also  enumerated  together 
with  the  children  of  the  former  marriage  in  taxing  and  ascer- 
taining the  said   child's  portion,    and  in   diminution  of  the 
same  (4);  whence  it  follows  also,  on  the  other  side,  that  in 
case  of  the  previous  death  of  any  of  the  children  of  the  former 
of  subsequent  marriage,  the  said  child's  portion  must  increase(5); 
but  if  all  the  children  to  whom  the  consort  looked  at  die  time 
when  the  ante-nuptial  contract  was  made,  are  dead,  and  if  the 
last  will  has  been  grounded  on  the  supposition  of  leaving  a  child 
or  children  without  intending  to  exclude  further  or  otherwise 
his  or  her  heirs ;  in  that  case,  by  the  death  of  all  the  children, 
the  condition  contained  in  the  ante-nuptial  contract  ceases,  as  it 
were  in  consequence  of  a  fresh  occurrence,  which  was  not  in 
contemplation,  or  mentioned  therein ;  which  case  then,  as  a 
casus  omissus,  must  be  settled  and  decided   according  to  the 
common  local  laws ;  so  that  the  community  of  property  in  that 
case  would  prevail  as  if  no  ante-nuptial  contracts  had  been 
made  (6) ;  and  therefore  the  said  estate  ought  to  be  divided  into 
two  portions,  or  otherwise  reckoned  as  if  one  child  had  remained 
in  existence,    which  in  such   case  will    agree    in  the  main 
point.  (7) 

§  JO.  If  either  of  the  consorts  commits  adultery,  he  or  she 
will  forfeit  thereby,  for  the  benefit  of  the  injured  party,  whatever 
either  of  them  would  otherwise  have  been  entitled  to  by  the 
local  law  or  ante-nuptia!  contract  (8) ;  as  is  more  fully  shewn  in 
the  preceding  and  subsequent  parts  of  this  work.  (9) 


.  (x)  L.  5.  Cod.  de  pactis  convent,  super 
dotem. 

(2)  Vide  Novell,  aa.  c  a8. 
.   (3)  L.  6.  cod.  de  inoffic.  testam. 
.   (4)  Vide  Novell.  118.  c.  1. 

(5)  Arg.  J.  10.  Ff.  (Je  reg.  jur.  1.  uoic. 

4*  Cod*  de  caduc.  tollend.  L  6j.  %  uk. 
f.  pro  socio. 


i 


(6)  Arg.  1.  a;.  $  pectus,  et  ibi  DD. 

(7)  Vide  Jacob  Mastert.  tract,  de  st- 
cund  nupt.  quaest.  6a,  63. 

(8)  Vide  Political  Ordoanance,  art- 18. 
in  verb.  aU  ander  sins  naar  regten.  jonc$. 
NoveU.  117.  c.  8.  §  2.  c.  9.  $4. 

(9)  Vide  supra,  booki.  dusv.  $  >» 
p.  83, 84.  and  infra,  cfa,  zxvii.  §  %.A     1 
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§11.  Although  it  is  appointed  by  the  written  laws  that  no  Hwfcrangnt*- 
person  can  obtain  any  inheritance  by  compromise  (1),   and  faTtta  Effect  of 
although  an  agreement  for  a  future  inheritance  canno  t  existin  **•■*  ^ll"* 
law  (2) ;  yet,  according  to  the  custom  of  these  countries,  a  person  WHL 
may  dispose  of  all  property,  and  also  of  a  future  inheritance,  by 
ante-nuptial  contract  as  well  as  by  last  will  (3) ;  because  in  this 
way  the  inheritance  cannot  be  properly  said  to  devolve  by  com- 
promise, as  is  observed  by  Neostad  (4?) ;   provided  that  the 
stipulations  of  future  inheritances,  made  by  ante-nuptial  con- 
tract, should  not  be  irrevocable,  but  should  have  as  much  effect 
as  an  inheritance  by  last  will  (5),  and  should  be  as  revocable  as 
last  wills  are,  and  consequently  that  they  should  not  impede  the 
free  testamentary  dispositions. 

But  it  is  to  be  observed,  that  ante-nuptial  contracts  have  not 
the  force  of  last  wills  in  such  sort  that  they  should  prevent  the 
first  or  following  successors  and  descendants  from  disposing,  by 
last  will  or  otherwise,  of  the  said  property ;  but  if  they  were 
made  so,  they  will  exist  and  take  full  effect  then  only  when  it 
does  not  appear  to  have  been  directed  otherwise  by  last  will  of 
those  children,  or  of  those  who  were  in  the  meantime  concerned 
therein.  (6)  N 

§  12.  It  is  further  to  be  remarked,  that  ante-nuptial  contracts  How  to  be 

cannot  be  annulled  otherwise  than  by  last  will  and  revocation  aanuU*d* 

by  both  the  consorts  jointly,  in  which,  however,  there  is  this 

inconvenience,  that  the  said  will  being  again  annulled  by  either 

of  the  consorts,  and  whatever  is  contained  therein  becoming 

null  and  void  in  consequence  thereof,  the  ante-nuptial  contract 

is  understood  thereby  to  be  re-established  in  its  former  full 

vigour,  as  if  it  had  never  before  been  annulled;  so  that  one  can 

never  be  certain  of  such  revocation  and  annulling;  and  as  such 

re-establishment  can  be  effected  not  only  secretly  by  either  of 

the  consorts,  but  even  after  the  death  of  either  of  them,  it  is  still 

in  the  power  of  the  survivor*  although  the  ante-nuptial  contract 


(x)  L  pactum  quod,  dotali.  15.  Cod. 
dc  pact.  1. 4.  Cod.  de  inutilib.  stipul.  Vide 
jopra,  bookiii.  ch.iL  §  13.  p*ai5. 

(*}  1. 61.  Ff.  de  verb,  oblig.  Vide 
jbfarstext.  de  Just.  Rom,  L 1.  dubit.  40.  ft 

(3)  Vide  PoEt.  Ordon.  art.  %$.  in  fin 


(6)  Vide  Coren.  obi.  ao.  n.  16.  ft  aeq« 
ft  consil.  9.  n.  45.  ft  seq.  Neoatad.  de 
pact,  antc-nupt.  oba.  x,  a.  it  ibi  notat* 
Pecc.  de  testam.  conjug.  lib.  1.  c.  6.  n.  a* 
Wesenbec.  paratit.  Ff.  de  pact,  dotal,  n.  4* 
Fab.  ad  Cod.  lib.  5.  tit.  9.  def.  6.    Boer, 

^ m  deck.  104.  Teasaur.  decis.  %%$.  Everhanfc 

j0  Verb-  Heudlvkse  Voinvaarden.    And.    I    consil.  xa8.  ft  consil.  129.  n.  x,  %.  Fred.  £ 


GaiL  fib.  a.  obs.  116.  n. 6.  Berlich. parti. 
Concto**  practicab.  c.  51. 

(4V  Observ.  rer.  jud.  a.  in  not.  in  pr. 

(5)  I.5.  Cod.  de  pactis  super  dotem. 
Heed.  Adv.  voLL  c.  13. 


Sande,  ad  consuetud.  Feud.  Gelriae,  tit.  a. 
c.  3.  Carpsov.  defin.  fbrens.  part.  a. 
constit.  43.  def.  1 '.  a.  5. 6.  Joan,  a  Sanity 
lib.  a.  tit.  a,  def.  7. 
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was  formerly  annulled  jointly  by  will,  to  render  that  revocation 
again  void*  and  so  far  as  it  relates  to  them,  to  adhere  to  the  ante- 
nuptial contract.  So  it  was  judged  by  the  court  of  Holland,  in 
the  case  of  Henrik  Meyts,  as  husband  and  guardian  rf 
Mrs.  Adrians  Tan  Naaldwyk,  against  Jonkheer  Balthasar  and 
Guido  van  Gistelen,  on  the  3d  July  1609,  and  by  the  high 
court,  on  the  Slat  July  1610. 

To  prevent  such  uncertainty,  some  are  of  opinion  that  it  if 
more  adviseable  that  such'  revocation  should  not  be  made  by 
hat  will,  but  by  an  indenture  before  a  notary  and  two  wit- 
nesses ;  which  in  itself  seems  to  answer  the  purpose  in  some 
way,  because  all  deeds  are  effectually  annulled  in  the  same  way 
as  they  were  made  (1).  But  when  the  community  of  property, 
introduced  by  the  general  local  law  of  the  country,  has  been 
once  departed  from  by  ante-nuptial  contract,  it  cannot  be  again 
introduced  by  any  subsequent  condition;  and  the  consorts,  inde- 
pendently of  the  ante-nuptial  contract  once  entered  into,  cannot 
give  or  allow  reciprocally  any  donations,  privileges,  or  any  thing 
whatsoever,  excepting  by  way  of  last  will  (2),  (as  will  be  shown 
more  at  large  in  the  following  chapter),  so  the  aforesaid  con- 
sideration is  entirely  useless  (8) ;  and  at  all  events,  any  one  who 
has  irrevocably  annulled  his  ante-nuptial  contract,  by  way  of 
mutual  contract,  may  have  redress  against  the  same  by  civil 
petition ;  and  the  ante-nuptial  contract  can  be  brought  to  the 
former  state.  And  so  it  was  determined  by  the  high  court,  in 
the  case  of  Geertjeh  Jansz,  wife  of  Hendrik  Jansz,  against  the 
and  Hendrik  Jansz,  on  the  90th  June  JG09. 

In  like  manner  with  respect  to  the  query,  whether  the  cftn- 
■unity  of  property  being  excluded  by  antenuptial  contract, 
suoh  community  of  property  would  again  find  place  by  a  men 
revocation  of  the  said  contract,  as  if  no  ante-nuptial  contract 
'  was  made;  it  is  Understood  that  the  local  larw,  and  by  virtue 
thereof  the  existing  comriiutifty  of  property,  having  been  once 
departed  from,  it  cannot  have  place  again ;  and  that  if  die 
consorts  will  benefit  each  other  reciprocally,  they  ought  to  do  it 
expressly  by  a  subsequent  disposition ;  so  that  by  annulling  tha 
ante-nuptial  contract,  all  the  benefit  conditioned  thereby  ceases, 
and  no  benefit  can  in  anywise  be  derived  therefrom,  unless  it  is 
expressly  made  by  last  will  (4);  and  so  it  has  often  been  (fe- 


(z)  *•  3J«  Ff.  de  reg.  jur. 
(a)  Fiat.  L  6.  Cod.  de  doaat.antemipr. 
k  tot.  tit.  de  donat.  inter  niumet  uxorto. 


(3)  Vide  Groeaew.  de  legib.  aero**** 
L 11.  Cod.  ad  Senat.  VeJIejan.  ft  «  0°- 

(4)  Arg.  tot.  tit. de  dooaw  after tfc* 
uxor. 
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cided  (1):  in  which  sense  is  to  be  understood  what  Groenewegen 
alleges  on  the  senatus  consultum  Vellejanum.  (2) 

§  IS.  The  statements  contained  in  the  written  laws  respecting  How  ftr,  and  in 
dowries,  morning  gifts,  &c.  have  very  little  or  no  effect  among  Domoom  ans) 
us :   but  the  ante-nuptial  contract  and  stipulation  must  be  made  2?Te§»  *** 
before  the  marriage  is  consummated,  and  must  be  followed  in  ERel,,B0B«~ 
etery  point;  or  if  no  condition  or  ante-nuptial  contract  were 
made  before  the  consummation  of  such  marriage,  the  aforesaid 
general  local  law  prevails,  by  which  all  property  between  the 
husband  and  wife  is  held  in  community  (S) ;  excepting  only  that 
the  jewels  given  by  the  bridegroom  to  the  bride  at  the  wedding,  or 
as  a  morning-gift  between  persons  of  honour,  are  understood  to 
have  been  given  and  allowed  to  remain  as  the  wife's  own  pro- 
perty through  a  tacit  condition,  especially  if  the  community  of  ' 
property  be  excluded  (4) ;  and  the  wife  gets  her  dowry  which 
she  contracted  to  have  free,  with  or  without  fruits,  so  as  they 
were  found  in  existence ;  and  no  charges  incurred  by  the  sur- 
vivor during  the  marriage,  are  allowed  to  be  discounted,  even 
if  it  was  for  the  melioration  of  the  property,  or  for  the  recovery 
of  the  fruits.  (5) 

$  14.  For  this  reason  also,  gifts  and  presents  between  husband  whether,  and 
and  wife  are,  among  us,  null  and  void  (6) ;  if,  however*  a  hug*  Jj^^pJJT 
band  had  given  any  thing  to  his  wife,  or  a  wife  to  her  husband,  seme,  given 
and  had  persisted  therein  until  his  death,  such  gifts  having  the  ^^between 
nature  of  donation  in  contemplation  of  death,  may  take  effect  Hub"*  ■■* 
as  a  donatio  mortis  causd.  (7)  tusL ' 

And  likewise,  whatever  the  wife  lays  out  for  any  office  or 
rack  or  dignity  for  her  husband,  remains  of  value,  so  far  a*  it 
was  necessary  for  the  support  of  the  marriage.  (8) 

And  further,  the  clothes  and  jewels  which  the  husband  givea 
for  the  attire  and  ornament  of  his  wife,  are  understood  to  ba 
proper  gifts,  and  may  be  received,  so  far  as  they  do  not  exceed 
the  convenience  and  ability  of  the  husband.  (9) 


(i)  Vide  Annaeura  Robert.  Rer.  Jud. 
lib.  4.  c.  1.  Christin.  ad  Leg.  MeeMin. 
tit.  p.  art,  if*  o.  1  a.  in  notk.  Frederic  ft 
Saude  de  Feud.Gtld.  tract.  I.  tit.  a.  c.  3. 
n.  15.  Gone,  advert,  tract.  1.  c  8.  n«  4* 
Sc  seq. 

(ft)  Ad  1.  xi.  Cod.  ad  Senatus  consult. 
Vellejan.  See  alio  Coren.  consil.  46. 

(3)  Vide  Gndelin.de  Jure  Noma.  lib.  t. 
c.  8.  ven.  uk.  ft  Zyps  Not.  Jur.  Be%. 
tjL  de  Jure  dot.  Orotins,  Inleyd.  fib.  ft. 
c.  ii,  la.  Vina,  ad  §  3.  InetH.  de  donat. 
a.  7. 

(4)  Vide  Cods,  fc  Ad?.  voL  ii.  cobs.  ao8t 


(5)  Vide  Keottad.  de  pact,  antenupt* 
obi.  fto.  in  fin. 

(6)  Tot.  tit.  Ff.  &  Cod.  de  donat.  inter 
▼irum  Ac  uxorem. 

(7)  1.  jft.  §  ft,  3.  de  donat.  inter  rif. 
&  ux.  1. 25.  Cod.  eod.  Mantic.  de  Ambig. 
Couv.  lib.  fti.  tit.  7.  Grotius,  Inland, 
lib.  3.  c.  ft.  n.  13. 

(8)  1. 4.  cum  aeq.  Ff.  de  donat.  inter 
rir.  et  uxor. 

(9)  Arg.  1. 18.  1. 40.  &  ae?.  Cod. 
Mantic.  de  aftibig.  conren.  lib.  at.  tit*  4. 
fc  tie.  6.  Cost.  Antwerp,  ch.  41.  art  53. 
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CHAP.  XXV. 

Of  Promise  of  Marriage.  ( 
[Grot  I.  5.  23.  Van  Leuwen,  Censum  Forens.  1. 11.] 
f  1.  J  Promiseof  Marriage,  what , 


how  made*  and  of  what 
Effect  at  present. 

2.  Legal  Causes  for  Departure 

from  such  Promise. 

3.  I.  Secret  Promises,  without 

the  Knowledge  and  Consent 
of  Parents,  whether,  and 
how  far  effectual. 

4.  Narrative  of  the  Law  Suit 

between  Gerard  Bikker, 
Sheriff  of  Muyden,  and 
Miss  jilida  Koninks. 


5.  II.  Through  Deception,  upon 

a  fraudulent  Statement  of 
Property  made  by  the 
Bridegroom. 

6.  HI.  In  case  of  Elopement  of 

either,     and     unbecoming 
Manners  with  another. 

7.  IV.  Through  natural  Defect, 

Mutilation  newly  caused, 
or  Deformity. 

8.  V.  Through  Prescription. 


A  Promise  of 
Marriage,  what, 
how  made,  tod 
of  what  Effect 
it  pretest* 


§  1 .  A  PROMISE  of  marriage  consists  in  a  mutual  transaction, 
"^  and  promise  of  a  future  marriage  (1).  It  is  made  and 
confirmed  like  all  other  transactions  which  are  fulfilled  by  mutual 
consent  (2),  and  is  generally  confirmed  by  mutual  exchange  of  a 
token,  commonly  with  some  coin,  or  a  coin  of  uncommon  value, 
denominated  a  pledge  of  marriage  (3).  But  it  is  not  necessary,  as 
the  promise  may  be  effectual  without  it ;  and,  upon  the  produc- 
tion of  it,  without  any  further  testimony  or  proof,  the  promise  is 
not  deemed  admissible.  The  following  are  the  actual  effects  of  a 
promise  of  marriage  among  us,  viz.  One  cannot  recede  from 
it  without  the  consent  of  the  other  party;  but  such  engagement 
and  treaty  must  be  fulfilled,  the  promised  marriage  consummated, 
and  the  unwilling  party  may  be  compelled  thereto  by  detention 
and  imprisonment  (4) ;  especially  if  a  daughter  has  been  lain  with 
or  has  become  pregnant  in  consequence  of  a  preceding  promise  of 
marriage.  So  it  wasdetermined  by  the  aldermen  of  Leyden,in  April 
1 655,  inasuitbetweenDanielBatemanandLysbeth  van  derWeyde^ 
in  which  sentence  the  following  clause  was  especially  inserted : 
"  Tfte  aldennen  hating  previoudy  heard  Aedeclar 
tiff,  -  that  she  had  connexion  with  the  defendant,  and  in  consequence 


l     (z)  1. 1.  Ff.  de  Sponaalib 


L  4.  Ff.  eod. 
U)  Aig.  1. 5.  de  Sponaalib. 
(4)  Vide  Everhard.  Cons.  178.  o.  7. 
cum  ieq.  Chritt.  vol.  3,  dtcis.  194.  n.  44. 


Zanch,  de  Matriroooio,  lib.  i.  disput.  19, 
n.  4.  Gutier.  de  Juraroent,  Confirm.  part 
x.  c.51.  n.4.  Peres,  *d  m.  Cod.  4% 
Sponnl.  n.  9, 10. 
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thereof  doubted  whether  she  was  not  pregnant,  do  condemn  the 
defendant  to  marry  the  plaintiff  in  facie  ecclesia,  Sfc"  So  that  if 
any  one  be  condemned  to  marry  a  woman  with  whom  he  had 
connexion  or  who  was  pregnant  by  him,  he  shall  not  be  admitted 
to  appeal  against  such  sentence  after  the  lapse  of  the  fatalia 
appellationis(l);  unless  a  legal  cause  for  departing  from  such 
promise  intervenes,  or  unless  a  minor  for  some  reasons  ob-  Legal  camei  for 
tains  relief  against  it  beneficio  restitutionis  in  integrum.  What  JS^mxm. 
such  reasonable  and  legal  causes  are,  see  the  doctors  referred  to 
below.  (2) 

§3.  Amongst  us,  the  following  are  the  principal  reasons  for  I.  Secret  Pro- 
departing  from  a  promise  of  marriage :  First,  if  a  son,  who  is  S^Knm3eS«, 
actually  of  age,  had  made  a  clandestine  promise  of  marriage  *nd  Consent  of 
without  the  knowledge  of  his  parents,  he  cannot  at  present  (if  .nd  how  fcr 
made  against  their  will)  be  compelled  to  fulfil  his  promise  in  case  effectual* 
he  wishes  rather  to  obey  them  (8) ;  as  has  often  been  determined 
and  now  lately  was  decreed  by  the  High  Court,  in  the  case  of  Ge- 
rard Bikker,  sheriff  of  Muyden,  assisted  by  his  father  Andries  Bik- 
ker,  antient  burgomaster  of  the  city  of  Amsterdam,  impetrators 
in  case  of  appeal  against  Alida  Koninks,  on  the  27th  May 
1651*     But  if  such  mere  dislike  of  parents  would  be  sufficient, 
without  their  being  obliged  to  allege  any  reasons  for  it,  a  question 
arises,  whether  it  can  be  extended  so  far,  that  a  person  in  such 
situation  will  be  freed  and  released  therefrom  in  for  o  conscientine, 
(as  we  term  it),  or  will  thereby  be  at  liberty  in  the  mean  time  to* 
engage  himself  to  a  third  person  ?    It  would  be  against  reason, 
and  contrary  to  the  ecclesiastical  laws,  to  which  we  at  present 
listen  with  great  deference  in  matrimonial  causes ;  and  the  infe- 
rence to  be  drawn  from  the  words  of  the  quoted  sentence  is,  that 
the  said  Mrs.  Koninks  was  not  entirely,  but  for  the  present  time, 
prohibited  from  availing  herself  of  the  marriage  promise  made  to 
her.  In  this  case,  likewise,  there  were  several  occurrences  proceed- 
ing from  interest,  which  were  the  subject  of  conversation  almost 
throughout  the  whole  country ;  and  amongst  the  doctors  it  was  \ 

very  sharply  argued  whether,  as  in  the  case  of  minors,  in  which 
clandestine  promises  made  without  the  knowledge  of  parents, 
benefcio  restitutionis  in  integrum,  even  if  confirmed  by  oath,  are 
annulled,  rendered  ineffectual,  and  considered  void,  so 


(t)  Vide  Neostad.  Suprem.  Cur.  Hol- 
land*  d#CWi  K%» 

{%)  VifrDD.ad  I.5.  Cad.deSpon- 
•■Kb.  Sanchez,  de  Mitrimomo,  lib.  x. 
t.  48.  Gtttier.  Tract,  cod,  c.  14.  cf 


•eq.  Mamie,  de  Ambig.  Convent.  1.  3. 
tit.  27.  Menoch.  de  Arbitr.  Jud.  Cas.  455. 
Christin,  vol.  3.  deds.  124.  n.  3.  cum  acq* 
(3)  Vide ,  Zanchez.  de  Mateimonio, 
Ub,  1.  ditputat.  13.  n.  1. 
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that  in  consequence  thereof  no  right  whatever  can  be  claimed 
thereupon,  of  which  several  instances  have  constantly  occurred, 
the  same  result  is  understood  to  be  applicable  to  cases  in  which 
persons  of  full  age  are  concerned ;  and  whether  they  would  be 
null  and  void  ipso  Jure  ?    As  it  would  require  too  long  a  discus- 
sion were  we  to  detail  the  reasons  of  their  opinions  in  this  place, 
we  shall  confine  ourselves  to  a  relation  of  the  particular  circum- 
stances of  the  said  suit,  so  far  as  we  have  been  able  to  inquire 
into  them. 
Narmhre  rf  the      §  4.  The  circumstances  of  the  said  case  were  as  follows:  The 
Mr.  Gerard        said  Gerard  Bikker  had  paid  his  addresses  for  a  long  time  to 
Bikker,  sheriff    ^j^  Alida  Koninks,  and  had  bound  himself  to  her,  as  well 

of  Muyden*  and  ...  - 

MUs  AUda        verbally  as  by  many  letters  in  writing,  and  lastly,  on  the  16th  of 
£<xuaks.  Jung  i548s  (when  he  attained  the  age  of  twenty-five)  had  again 

bound  himself  to  her  by  oath  and  marriage  promises  in  writing, 
which  promises  were  again  repeated  by  him  and  confirmed  on 
the  first  of  May  1649,  by  an  act  written  and  subscribed  by  him- 
self, when  he  was  not  only  past  twenty-six  years  of  age,  but  had 
also  obtained  the  office  of  sheriff  of  Muyden.  In  which  last 
act,  he  acknowledged  and  declared,  "  that  although  his  father,  in 
the  year  1649,  had  made  him  subscribe  a  certain  act,  purport- 
ing that  he  had  acknowledged  that  he  promised  to  many  no 
"  one,  and  that  he  was  making  love  to  no  one,  and  that  be 
"  would  not  do  it  without  the  consent  of  his  parents,  &c;  that 
"  the  said  act  however  was  granted  out  of  respect  to  his  father, 
"  but  not  frojn  hi*  own  free  will,  and  consequently  that  he, 
"  before  God  and  his  conscience,  is  bound  to  fulfil  his  said  mar* 
"  riage  promise,  and  understands  that  his  parents  could  not  nor 
"  ought  to  prohibit  the  marriage  with  her,  as  he  (at  the  time 
"  he  made  his  said  promise)  was  of  age,  and  therefore  considers 
"  the  said  act  which  he  wrote  and  subscribed  out  of  respect  to 
*'  his  father,  as  null  and  void,  and  revokes  and  annuls  the  same 
"  so  far  as  it  may  be  still  necessary;  and  that  he  again  and  anew, 
"  upon  the  honour  and  probity  of  his  office  of  sheriff,  and  instead 
"  of  a  solemn  oath,  does  make  his  promise  of  marriage  to  her 
"  the  said  Alida  Koninks,  with  this  addition,  namely,  that 
"  within  a  few  days,  and  when  she  pleases,  he  will  commence 
"  the  fujfilment  of  the  aforesaid  marriage  promise,  and  with  her 
"  enter  into  the  said  intended  state  of  matrimony,  according  to 
"  the  solemnities  of  the  proclamations  and  customs  in  use  in  these 
"  countries,  whereto  binding  himself,  &c.w  And  he  subsequently 
persevered  therein  in  several  letters,  always  calling  her  his  deer, 
nia  dearest,  his  well-beloved,  his  wife,  and  his  future  lady  .(dry* 


ti 
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trirne) :  and  in  token  of  irrevocable  confirmation  thereof,  they 

both  received  the  lord's  supper  at  Amsterdam,  at  one  and  the 

same  table,  and  in  the  said  persuasion. 
Nevertheless,  in  consequence  of  the  advice  of  his  father  as  it 

seems,  in  his  name,  and  with  the  assistance  of  his  parents,  in 
August  1649,  he  addressed  himself  to  the  provincial  court  of 
Holland,  and  obtained  from  the  same  a  certain  mandate, 
whereby  the  said  Alida  Koninks  was  summoned  before  the  com- 
missioners of  the  said  court,  and  on  the  day  appointed,  a  suit 
was  commenced  against  her,  to  have  the  said  promise  of  mar- 
riage existing  between  him  and  her  declared  null  and  void,  and 
she  was  prohibited  from  availing  herself  of  it  against  him,  for  the 
purpose  of  compelling  him  by  virtue  thereof  to  marry  her,  or  to 
prevent  his  entry  into  matrimony  with  another  lady ;  as  the 
said  promise  of  marriage  was  made  without  the  knowledge  and 
against  the  will  of  his  parents,  and  therefore  ought  to  be  coij- 
ndered  as  clandestinely  and  unlawfully  made;  and  since  the 
consent  of  parents  is  not  only  required  to  a  legal  marriage  out 
of  respect,  but  necessarily  per  DD.  Comm. ;  that  it  would  be  in 
his  power  to  deviate  and  recede  therefrom,  without  her  being 
entitled  to  any  action  on  that  account,  to  compel  him  to  fulfil  hp 
promise. 

In  reply  it  was  alleged,  on  the  other  side,  by  Miss  Alida 
Koninks,  that  similar  promises  of  marriage  having  been  made  by 
a  person  of  age  after  so  many  years  intercourse,  out  of  his  frde 
will  and  conscience,  ajid  having  been  confirmed  in  such  an 
uncommon  way,  could  not  be  reckoned  as  a  clandestine  marriage 
promise,  and  much  less  as  an  improper  one,  and  that  neither  for 
him  nor  for  his  parents  any  reason  could  be  available  to  recede 
therefrom,  nor  could  she  be  deprived  of  or  hindered  in  her  right 
in  consequence  of  their  refusal  to  have  the  same  fulfilled,  either 
in  law,  or  according  to  the  practice  of  those  countries.  And,  on 
her  side,  not  only  was  a  contrary  conclusion  taken,  but  it  was 
also  concluded  upon  a  claim  in  reconvention,  "  that  the  said 
"  Gerard  Bikker  should  be  condemned  upon  honourable  and 
"  reasonable  terms,  at  the  discretion  of  the  court,  to  proceed  to 
"  the  fulfilment  of  his  said  promises,  and  to  marry  her  in  fade 
"  icdesuBy  according  to  the  proclamations  and  customs  of  these 
'<  countries ;  and  that  his  parents,  so  far  as  it  would  be  necessary, 
"  should  be  condemned  to  allow  and  suffer  it"  In  consequence 
of  this  decision,  the  provincial  court  on  the  3d  June  1650,  by  a 
definitive  sentence,  rejected  his  demand  in  convention,  and  coa- 
cfapuicfl  him  in  reconvention  to  marry  her  in  facie  ecclesuc  upon 
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honourable  and  reasonable  terms,  at  the  discretion  of  the  court; 
and  decreed  that  his  parents,  so  far  as  it  would  be  necessary, 
should  allow  and  suffer  the  same.     But  the  said  case  having 
been  brought  in  appeal  into  the  High  Court,  it  was  taken  into 
further  consideration  upon  the  declaration  of  the  said  Gerard 
Bikker,  purporting  "  that  as  his  parents,  having  obtained  know- 
"  ledge  of  the  above  case,  had  plainly  informed  him  that  they  (for 
"  several  important  reasons  with  which  he  Gerard  Bikker  was  not 
"  acquainted)  formerly  found  themselves  greatly  injured,  and  would 
<f  never  allow  the  said  marriage,  he  had  resolved  to  please  his 
€C  parents  therein,  and  therefore  to  deviate  from  the  cause  which 
u  injured  them ;  declaring,  that  he  does  not  intend  nor  would  do 
"  any  thing  in  similar  cases  which  would  displease  his  parent*) 
c<  &c."  Whereupon  the  sentence  of  the  said  Provincial  Court  wai 
reversed  by  the  High  Court  on  the  27th  May  1651 ;  and  on 
taking  into  consideration  the  paternal  power  and  the  respect 
due  to  the  same  in  a  very  narrow  sense,  and  doing  justice  anew, 
the  said  Miss  Alida  Koninks  was    prohibited   from  availing 
herself  of  the  marriage  promises  (both  written  and  verbal,  men- 
tioned in  the  suit  more  extensively)  in  such  manner  as  to  compel 
him  by  virtue  thereof  to  marry  her  against  his  will  and  against 
the  consent  of  his  parents,  rejecting  for  the  present  the  further 
demand  and  conclusion  of  both  parties,  as  well  in  convention  as 
in  re-convention,  made  before  the  said  Provincial  Court   Bat 
as  the  said  Gerard  Bikker  and  his  parents  were  not  satisfied  with 
this  decision,  and  were  specially  endeavouring  to  have  the  said 
promise  of  marriage  entirely  annulled  and  declared  void,  in 
order  that  he  might  notwithstanding  enter  into  matrimony  with 
another  without  impediment;  he  prayed  for  an  interpretation 
of  the  said  sentence ;  viz.  that  the  court  should  declare  him  to 
be  at  liberty  (with  the  consent  of  his  parents)  to  marry  another; 
and  that  she  the  said  Alida  Koninks  should  not  be  at  liberty  to 
prevent  it,  nor,  after  the  death  of  his  parents,  to  compel  him  to 
many  her  by  virtue  of  the  said  promises ;  and  it  was  interpreted 
and  declared  on  the  ISth  March  1652,  that,  if  his  parents  persist 
until  their  death  in  their  dislike  and  opposition  to  his  marriage, 
and  if  he  himself  persists  until  4and  even  after  the  said  death  of 
his  parents  in  his  respect  and  obedience  to  them,  that  he  should 
not  be  liable  to  be  constrained  by  virtue  of  the  said  promise  of 
marriage,  either  during  the  life-time  nor  after  the  death  of  his 
parents,  to  marry  her   sis  facte  ecdesia;  but  that  if,  cither 
during  the  life-time  or  after  the  death  of  his  parents,  he  should 
wish  to  enter  into  matrimony  with  any  other  woman,  the  *» 
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Aitds  Konipfcs  wotfld  be  at  liberty  (as  well  upon  titf*  as  upon 
ike  former  decree)  without  hinderance  to  oppose  such  marriage; 
be  and  his  ^parents  sesenring  the  defence  and  maintenance  of 
their  right  against  her.  *Xn  this  interpretation  tlje  obedience 
and  respect  >due  to  parents,  and  their  refusal  and 'dislike,  were 
aiantained  in  a  very  strict  sense,  so  that  on  that  account  he  was 
not  to  be  ^compelled,  but -not  on  account  of  his  pei$onal  concern 
itsetf;  nor  could  he  .be  released  entirely  from  the  proplises  made 
by  him,  and  under  that  cover  be  allowed,  notwithstanding  die 
aune,  4o  enter  into  matrimony  with  another. 

Bat  as,  in  the -said  interpretation,  the  further  right  of  the  said 
AlidsKoninks  was  not  fully  pointed  out  to  her,  but  only  that 
she  (with  respect  (thereto)  was  left  unprohibited  and  at  full  liberty 
to  state  >her  objections ;  -the  said  Gerard  Bikker  and  his  parents 
memng  their  right  to  defend  themselves ;  so  the  said  Gerard 
Bikker  in  May  1656,  addressed  himself  for  the  third  time  to -the 
High  Court,  and  prayed  by  petition  that  it  should  be  declared 
by  a  marginal  decree  ( 1 ),  that  if  he  happens  to  resolve  to  many 
soother,  he  should  be  at  liberty  to  do  it ;  and  that  she  would  not 
be  at  liberty  to.probibit  the  same,  &c. ;  ascribing  a  wrong  effect 
in  his  allegation  to  the  said  clause  "for  the  present "  namely, 
that  it  was  only  to  be  understood  until  by  the  court  it  should  be 
decided  otherwise  or  subsequently,  and  without  any  other  inten- 
tion; and  if  she  means  to  have  any  reason  to  the  contrary,  that 
die  would  be  obligedto  allege  the  same  within  a  certain  time  after 
notice 'Was  given.   Whereupon  the  contrary  having  been  alleged 
by  her,  and  aipong  other  things,  that  the  aforesaid  clause  "for 
the  present"  as  she  hoped,  had  only  its  view  until  the  death  ef 
his  parents,  and  at  all  events  could  not  be  further  interpreted 
to  his  .benefit,  >ejcoepting  that  be  should  not  be   at  liberty 
to  marry  another  against  her  will  and  consent,  so    long  as 
the  Jtmamed  unmarried,  and  should  behave  herself  honestly 
and  blameless ;  and,  she  further,  taking  a  contrary  conclusion, 
-demanded  in  reconvention,  that  by  decree  of  the  High  Court  it 
should  be  declared ,  that  he,  by  virtue  of  his  frequent  promises  of 
JHUiiage,  was  obliged  to  .enter  into  the  state  of  matrimony  .with 
her,  and  that  -he  tfcewfore  .should  be  condemned  (in  case  he 
•wishes  to  many),  that  be  would  not  be  at  liberty  to  do  it  with 
any  erne  else  Ant  with  bar,  by  virtue  or  in  consequence  of  the  said 
-pBomises.  And  thereupon  the  case  was  reciprocally  contested  in 
writing,  asei  ihe  proceedings  being  completed,  the  aforesaid  * 


V         WH*  ■■   i«"  •■ 


*■*«•* 
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plaintiff's  prayer  wai  rejected  on  the  23d  February  1656,  with 
compensation  of  costs ;  and  in  the  meanwhile  the  mother  fir*, 
and  afterwards  the  said  Andries  Bikker,  the  father  of  the  aid 
Gerard  Bicker,  departed  this  life/  who  it  was  said  disin- 
herited the  taaid  Gerard  Bikker  by  last  will  in  case  he  should 
break  the  promises  of  his  obedience  made  to  him,  or  should  it 
Any  time  happen  to  marry  the  aforesaid  Miss  Alida  Koninks. 

Thereupon,  the  case  baring  been  again  recommenced  by  ths 
said  Gerard  Bikker,  after  his  father's  death,  in  periston,  si  he 
did  not  like  to  remain  unmarried,  and  until  then  could  net  re- 
solve to  enter  into  matrimony,  against  his  lather's  declared  will 
and  his  promised  obedience,  with  the  said  Alida  Koninks»sDu 
(as  one  wished  theu  to  explain  it)  being  desirous  to  satisfy  his 
conscience  and  his  father's  will,  prosecuted  the  case  to  the  ut- 
most;  and  thereupon  also,  under  the  clause  of  relief,  on  the 
side  of  the  said  Alida  Koninks,  a  prayer  being  made  for  revi- 
sion (inasmuch  as  the  decree  of  the  provincial  court  was  not 
fully  confirmed),  it  was  at  last,  on  account  of  the  great  conse- 
quences, taken  into  consideration,  that  by  similar  means,  under 
cover  and  secret  understanding  with  one's  parents,  through  such 
.mere  dissent,  without  the  required  legal  reasons,  the  children  of 
many  honest  people  would  be  liable  to  be  deceived  and  misled, 
contrary  to  the  meaning  of  the  third  article  of  the  political  or- 
dinance ("  But  if  the  parents  appear,  and  so  forth"),  it  was  un- 
derstood and  declared  in  revision,  on  the  23d  February  1656, 
by  the  high  court,  and  the  gentlemen,  the  doctors  of  Isw, 
William  Goes,  Jacob  van  der  Graaff,  and  Adrian  van  Atawnde, 
counsellors  in  the  provincial  court;.    Arend  van  der  Dusseo, 
counsellor  and  pensionary  of  the  city  of  Leyden ;  Cornelius  nn 
-der  Dussen,  counsellor  and  pensionary  of  the  city  of  Schiedam; 
and  Nicolas  Raad,  burgomaster  of  the  city  of  Hoorn;  that  the 
said  sentence  of  the  high  court  of  the  27th  May  1651,  and  die 
interpretation  of  the  said  sentence  which  followed  thereupon  on 
the  2 3d  March  1652,  were  erroneous;  and  that  the  court  an- 
nulled the  said  sentence  with  the  subsequent  interpretation;  and, 
correcting  the  errors  found  therein,  the  court  declared  that  the 
defendant  was  not  aggrieved  by  the  sentence  of  the  provincial 
court,  pronounced  as  well  in  convention  as  in  reconvention, 
on  the  3d  July  1650,  with  compensation  of  costs:   the  con- 
demnation  contained  also,    that  he  should  many  the  mid 

Miss  Alida  Koninks  upon  honourable  and  reasonable  term* 

at  the  discretion  of  the  court,  in  facie  eccletia,  and  so  fbrtn; 

and  the  said  Gerard  Bikker,  in  compliance  therewith,  on  the 
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14th  May  1656,  married  the  said  Miss  Alida  Koninks,  in  the 
church  at  Muyden. 

§  5.   Secondly 3    A  daughter  has  legal  cause  to  retract  her  n«  Through 
promises,  if  the  bridegroom  had  promised  a  large  sum  of  money  a  fraudulent1*"1 
as  a  dowry ;  and  afterwards,  6n  the  contrary,  is  found  to  be  in-  ^tat«n«« <*W« 
cumbered  with  many  debts ;  in  which  case  the  bridegroom  will,  by  the  Bride- 
without  any  effect,  demand  the  fulfilment  of  the  promises  from  8room* 
the  person  to  whom  he  himself  does  not  fulfil  his  own  pro- 
mises (1)  ;  or  if  the  father  of  the  bridegroom,  in  the  mean  time, 
before  the  promises  are  fulfilled,  becomes  bankrupt,  as  was  de- 
.  termined  by  the  court  of  Holland*  (2) 

§  6.  Thirdly,  If  one  of  the  parties,  before  the  fulfilment  of  the  M-fa  cue  of 
engagement,  elopes  with  another  person,  the  other  party  is  al-  tither,and  unbe- 
lowed  freely  to  retract  "the  promises  made,  and  to  marry  an-  J^^S11*™ 
other.  (S) 

6  7.  Fourthly.  The  promise  is  also  void,  if,  after  the  engage-  IV-  Through 

*  f.U  *  -•  -*•  *U  l!  ♦,         1     j2L?'       "«UTal  Defect t 

meat,  one  of  the  contracting  parties  through  natural  defect  is  Mutilation,  or 
found  to  be  incapable  of  procreation  (4) ;  or  through  sickness  or  Dcfonnit7- 
defect  has  become  maimed  or  deformed.  (5) 

$  8.  Fifthly,  The  right  of  marriage  promises  ceases,  through  v.  Through 
prescription ;  when  either  of  the  parties,  being  duly  admonished  to  VrtKJi*00** 
fulfil  his  or  her  promises,  neglects  to  fulfil  the  same  for  upwards  * 
of  two  years :  in  which  case  it  is  understood,  that  if  the  other 
party  subsequently  makes  a  promise  of  marriage  to  another,  that 
then  the  first  promises  are  considered  as  annulled  and  void  (6) ; 
unless  he  was  abroad,  or  was  prevented  by  sickness  or  any  other 
necessity,  in  which  case  the  time  is  prolonged  to  three,  four*  and 
more  years,  according  to  circumstances.  (7) 


(i)  Cap.  de  illis.  2.  cxtr.  de  Condit. 
Appiait.  Demount,  cap.  Frustra.  75.  de 
Keg.  Jar.  b  6. 

S)  See  Papegay,  p.  (mihi)  39.  et  teq. 
)  c  Qnemadmodum  z$.  cxtr.  de  Jure- 
jarand.  Zanch.  de  Matrimonio,  lib.  1.  dis- 
pute 57.  et  65.  n.  9. 

(4)  L  10.  cum.  Auth.  aeq.  Cod.  de 
Reeud.  L  39.  §  z.  Ff.  de  Jure  dotis.   - 

(5)  Vide  Zanch.  de  Matrimonio.  lib.  i» 
dtfput.  57.  n.  4. 


(6)  ).  2.  Cod.  de  Sponealib. 

(7)  1.  pen.  Ff.  de  Sponsalib.  junct.  1.  a. 
Cod.  de  Repudiis.  Various  and  very  nu- 
meruua  other  causes  for  changing  or  break- 
ing Marriage  Promises  may  be  seen  in 
Zanch.  de  Matrimonio,  lib.  x.  disputat. 
48.  et  aeq.  usque  ad  (in.  Gutter,  eod* 
c.  24.  cum  seq.  Mantica.  de  Ambig. 
Convent,  lib.  3.  tit.  17.  Menoch.  de 
Arbitr.  Jud,  cas.  455.  Christin.  vol.  3. 
decis.  124.  n.  3.  et  aeq. 
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CHAP. 


Authorisation, 
or  giving  fell 
Power  defined. 


General  or 
Special* 


Of  Authorization,  or  gitingJuU  Pokers  to  a 

[Gttfe.  3.  12.] 


§  1.  Authorization,  or  giving  fitU 
Power,  defined. 

2.  General  or  special. 

3.  'ifoi   'to  'fe    executed,  for 

swearing,  and  transferring 
''Immoveable  fQobas. 

4.  Of  an   ift&Rbrttttio*,  vfck 

tfkU  'Power  to    do    eve** 
thing  which  the  Constituent 
can  do. 
iSO/an  express  or  tacit  Autho- 
rization* 


§  6.  Who  than  gwe  ana  IttHpt 
Authority  or  fitU  Pow*. 
1.  Tor what  Things. 
W.  The  Person  #fe  «M*ft 
Me  Charge,  whether  md 
horn  Jar  bound;  and  for 
what  he  is  responsible* 

10.  To  what  the  Constituent  u 

bound. 

11.  When  the  Charge '*&  *$& 

tpower  teases. 


§'l.  TPJflE  giving  of  'full  Authority  Or  ftdl  pbwter  fe  ft  tfenslicfioa 
by  which  fchy  one  adcejifc  k  66inmissi6ti  'to  *>  **te- 
thing  for  another  without  contracting  fcr  tffly$alir(I);  suchte 
giving  power  to  aiiy  one  "to  purchase  dV&Sl  foinethiiig  for  Ano- 
ther, or  to  transact  some  business  Wr  another,  whifliis'tetttfifea 
with  a  grateful  'alckhowredjpherit  'at  '&ifct&L<m,  folit  ttdt  'ft** 

debt.  02)  r 

§  2.  The  giving  of  authority is  dth&r  gtoeral,  toVdhtftortf 

things,  and  for  whatever  may  occur ;  hr^spe6ia%  1br  Hrtffle  ^rfti- 

Cular  thing  (S),  especially  in  things  which,  on  account  of  their 

peculiar  execution,  are  not  understood  to  appertain  to  &  general 

charge,  such  as  in  accepting  or  renouncing  inheritarides  (4),1fc 

flie" taking  into  possession  to  sfeUaAddriivera»y property (8), 

granting  discharges  (6),  making  agreemerits  (7),  taking  o6lfts  (g), 

and  the  like,  which 'cailnbtrjeeiecuted  without  ft  spedalfcka^e; 

unless  the  attorney  before  the  confirmation  thereof  had  taken 

the  power  upon  himself,  And  the  confirmation  had  fb]low\rftfidfe-' 


r\)  L  i.  *  tot.  tit.  F£&Cod.  mandati. 
:  a)  1 6.  to  pr.  Ff.  mandati. 

[3)  Li.  § i.  L 60.  FT. de  procurator. 
L 1 1.  §  ult.  Ff.  de  pgnorat.act. 

(4)  L  aj.  §  5.  Ff.  de  acq.  heredk.  tk. 
Ft  de  acauir.  vel  mitt. 


(5)  !•  63.  Ft.  de  |cocuiaiorib» 
rf.  Ff.de 


(7)  1*  1  J-  SW-  «od.  L  7.  Cod.  de  em- 
actiomb. 

(8)  Ux;.  §  uh.Ff.de  jurejwando. 


immpve 


W"V  P  **kft  W  tfee  transaction  w3J  ej$$  »  \f  $h$  cgp^tuc^t 
1     had  directed  it  to  be  done  from  the  beginning.  (1) 

i  9-  W*&  ffigvd  to  cases,  iia  which  the  ^Xflpujiofl  ^ute^  ijny  How  to  be  tit- 
^ewBJu  <*  WWW  ph^rvances,  wq^her  <*WPt  be  a^p-  g^^^ 
iMi  wde%  tqgeftpi;  with  th?  *uthori$a#pp,  ftp  »W  wleninj-  f^ri^m 
tfe*  *9d  pbfterv.ancos  be  ejfepted ;  sufh  as;  t*tfBflg  W*  P*ft>  ff  ftfi  *  *  ^* 
WMW&  spirt  of  another,  which  W*  pf  pjwge  **  npt  flWfetf 
HPfe*  tbft  pojistitu.ent  himself  hafl  prqpprly  fokeR  tfot  yery  o^h^ 
VidflRW  pf  which  opght  to  appear  \i\  the  power  of  attqrflfty, 
Hpp»  which  th<?  Wtorapy  m^y  take  apothpr  p*th  (?).    4»4  q**njr 
JPWtP  fffl  Ukpwisp  pf  opinion,  that  ppiyer?  qf  attprpey  fpr  trqq^- 
fe*riflg  immoveable  property  ipu^t  he  eafpcu^ejl  before  9  qpuft 
pf  justice  ap4  that  *he  execution  the^ppf  teffl^e  ft  nptary  and  wif- 
iftWgs  is  pot  sufficient ;  because  the  t^n^fprrjpg  itself  rerjujr^ 
soch  execution.   So  it  was  enacted  by  the  1 19th  statute  of  the  city 
tf  Lflfden,  vifr    *'  That  ijp  f)ped*  of  trw?%>  9*  hypothecation 
tf  »y  wmoYPftble  gqqfo  sjipulfl  hp  seajpc}  foy  <4flerrflpf)  UP^R 
*W  §ther  prppurfttipP  hut  suph  as  should  be;  pxecutecj  bpfQre  flip 
Wttt  pf  jus^ce  of  pities,  villages  pr  town§f  haying  the  ppwer  to 
widim  thp  waliflg  of  tqinafprp,  itfienatipnfc  pr  hjVPthep3tiqn  9^ 
WMWiN*  prp^rty." 

f «,  A  general  authpr^tjqn  js  ajso  sjngfy  \>y  which  the  at-  ^^*J*^ 
torney  is  merely  directed  to  transact  all  fi)e  flairs  pf  thp  cpn^ti-  Power  to  do 
toeat;  pr  it  i*  al*p  wUb  &P  fl&fctipnaj  plause,  " tq  traqsjrct  freely  JJ2  j^k*. 
ip  all  his  affiirs,  and  tp  do  pvgry  thing  ^hPfc  &e  constityiept  being  tutuent  can  do. 
present  can  or  may  do."  (8) 

$5.  Others  again,  are  such  a?  tafce  phipe  fspressly,  pithef  ypfr  Of  «■  ^P*?0* 
bally  0r  in  writing  (4) ;  and  tbffe  are  a^p  such  as  are  effeq|$4  tlon! 
toci%  and  actually,  vi?.  w  if  I,  being  present,  aJUpw  anotfjpr  with 
my  knowledge  and  consent  jtp  transact  nay  aflkirs  (5).  Further, 
the  giving  of  authority,  whether  special  or  genera),  is  such  as  ber 
longs  to  judicial  cases  (.6),  of  which  we  tfiall  treaf  hereafter  at  its 
proper  place ;  others  again  are  such,  as  belong  to  things  out  of 
law  and  to  gomroon  transactions  (7),  which  are  the  topic?  now 
under  discussion. 

§  6.  Authority  may  be  given  and  received  by  all  persons  wJio  who  may  giro 
9CtfFoaLy,£pd  can  bind  themselves  .effectually  (8),  viz.  concerning  Jhorit^TfuiT 

«_^ ______ ___ _  Power. 


(i^  L jilt.  Cod,  jk  Major,  fact  rat.  bab. 
k  ibiDD.  I.  ufc  Cod.  ad  aen*tus  consult. 
MftCjjdoB.  l.  60.  Ff.  ^trag.  jur. 

(2)  Vide  Carpaov.  del  fbrena.  part  1. 
Conatk  .1*.  def.  12.  Berlich.  part .  1 .  con- 
clua.  29.  n.  «4* 

(3)  1. 58.  1*  60.  fc  I.63.  Ff.  deprocu- 
ratorib.  |    act. 

F  P  3 


(4)  1.  x.  §  1.  Ff.  mandati.  1.  25.    Ff.  dfi 
acq.  hered. 
\s)  1.6.  §  2.  1. 18.  J.  5 J.  Ff.  mandati. 


(6)  Tit.  Ff.  de  procurat. 


7)  L  33.  in  pr.  as  §  1.    Ff.  de  procu- 
rat. 

(8)  1. 12.  §  6.  1.  39.  Ff,  de  obligat.  Sc 
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Of  what  Things. 


The  Person  who 

accepts  the 
Charge,  whether 
and  how  fir 
hound,  and  fur 
what  he  is  re* 
sponsible. 


To  what  the 
Constituent  is 
bound. 


When  the 
Charge  and  full 
Power  ceases 


all  matters  and  acts  which  are  honest  and  not  prohibited  by  the 
law.(l) 

§  8.  No  one  need  accept  the  charge  given  to  him  if  he  does 
not  chuse  it  (2) ;  but  having  once  accepted  it,  he  is  bound  to 
execute  the  same :  hence  a  mutual  obligation  arises,  viz.  on  the 
part  of  him  who  accepts  the  charge,  that  he  should  not  go  beyond 
the  same,  but  well  and  faithfully  execute  it  (3) ;  and  if  be  exceeds 
his  charge,  he  will  be  bound  to  indemnify  the  loss  without  being 
allowed  to  deduct  or  to  have  any  indemnification  of  the  charges 
incurred  contrary  to  order  (4) ;  and  he  is  understood  not  to  have 
gone  beyond  his  commission  who  does  something  which  belongs 
of  course  to  the  execution  of  his  commission  (5),  or  something 
else,  by  which,  in  reference  to  the  matter,  the  constituent  is  as 
much  interested  in  the  act,  as  if  it  was  expressed  in  the  power 
given.  (6) 

§  9.  The  attorney  thus  constituted  may  also  assign  over  his 
commission  to  another  person  (7),  although  the  power  given  to 
him  does  not  contain  any  substitution,  as  is  commonly  and  espe- 
cially expressed  fn  powers  of  attorney  for  judicial  matters,  unless 
the  execution  by  the  person  to  whom  the  matter  was  intrusted 
is  of  material  importance,  or  if  it  be  a  matter  which  requires  a 
special  charge,  which  may  not  be  intrusted  to  another  without  a 
power  of  substitution.  (8) 

§  10.  On  the  other  hand,  the  constituent  is  bound  to  confirm 
whatever  is  done  by  virtue  of  his  power,  and  to  indemnify 
the  attorney  for  all  the  expences  incurred  by  him  in  executing 
siich  commission,  and  to  make  good  to  him  all  loss  and  interest) 
and  independently  thereof  to  make  him  a  reasonable  compen- 
sation for  the  loss  of  his  time  and  labour.  (9) 
'  §  1 1.  The  power  ceases  in  the  following  manner,  viz. 
I.  As  soon  as  the  charge  is  executed ;  so  that  the  constituent 
need  not  confirm  whatever  is  done  afterwards.  (10) 


(i)  1.  6.  §  3.  Ff.  mandati.  §  7.  Instit. 
mandati. 

(2)  1.  22.  §  ult.  1.  27.  §2.  Ff.  man- 
dati. §  pc.  Instit.  eod.  1.  J.  Cod.  de 
obligat.  &  act. 

(3)  §  8.  lnst.de  mandate  I.46.  §4.  Ff. 
de  procurat.  1. 10.  in  pr.  Ff.  mandati.  1. 22. 
1. 35.  L  60.  1.  ult.  Ff.  mandati. 

(4)  t.  13.  1. 19.  Ff.rem  ratam  haberi. 
1.  36.  §  2.  Ff.  mandati.  1.  is.  Cod.  eod. 

(5)  Arj.  1. 6a.  1. 6$.  Ff.  de  procura- 
toribut. 

(6)  I  ult.  §  nU.  Ff. 


(7)  L  8.  §  3.  Ff. 

(8)  Arg.  1.  5.  Ff.  de  juritdict.  L  10. 
Cod.  de  pact.  See  Wunnaex,  Ptact.  tit.  5. 
obi.  1.  n.  1.  Ghxitfin.  ad  Leg.  Mecafin, 
tit.  1.  an.  25. 

(9)  L  xi.  L  iS.  1. 10.  Ff. nundati.  L19. 
$  pen.  Ff.  de  negot.  get*.  L  12.  f  9» 
L  22.  §  a.  I.  26.  f,  6.  Ff.  mandati.  1.2]. 
mfin.de  leg.  jur.  Lute  tot.  tit.  R.  dstx* 
traord.  cognstjonib. 

(10)  1.  13,  Ff.  de  pact.  L  86.  Ff*  <*• 
solut. 
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II.  By  the  death  of  cither  of  the  parties.  (1) 

III.  By  a  timely  notice  of  discontinuance  on  die  pat  of  the 
attorney  (2),  or  by  a  revocation  of  the  constituent  while 
the  matter  is  still  entire  (3),  or  by  a  mutual  discharge.  (4) . 


CHAP.  XXVII. 
Of  Bills  of  Exchange  and  Assignation. 

[Grot.  3. 13.] 


\  1.  Transaction  by  Bills,  what 
it  is,  and  what  Action 
arises  therefrom. 

2.  When   a  BUI   is    accepted, 

whether  and   how  far   it 
binds. 

3.  Jit  Case  of  Non-acceptance, 

what  is  to   be  done,   and 


»    what  Right  the  Holder  has 
against  the  Drawer. 

4.  Whether,  and  how  it  may  be 

accepted  in  Honour  of  the 
Subscriber,  and  what  Right 
it  has. 

5.  Assignation  of  a  Bill,  what  $ 

and  what  Effect  it  has. 


§  1.  T^)  the  granting  of  power  appertains  also  the  transaction  by  Transaction  ty 
bills,  and  assignment  thereof.     A  transaction  by  bills  *3^ha^to 
is  an  agreement  in  use  amongst  merchants,  by  which  any  one  *"*  tt*refiran. 
receives  a  certain  sum  of  money  for  a  certain  gain,  and  engages 
to  cause  the  same  to  be  paid  at  a  certain  time  and  place  to 
another.     Hence  a  double  action  arises  (5),  viz.   one  against 
the  drawee,  for  all  merchants  are  bound  to  accept  bills  of  ex- 
change drawn  and  sent  by  those  having  the  management  of  their 
affairs  (6) ;  and  the  other  against  the  drawer  himself,  for  what 
he  draws  upon  any  one  who  accepts,  and  causes  the  same  to  be 
satisfied,  or  otherwise  indemnifies  the  deficiency  suffered  in  con- 
sequence thereof  (7).     For  this  purpose,  any  one  to  whom  a 
bill  drawn  upon  him  is  offered,  ought  either  to  accept  the  same  m  5*r 
for  payment,  or  to  refuse  it  (8) ;  but,  having  accepted  it,  he  is  j*  accepted, 
bound  to  pay  it  on  the  day  fixed  1  or  if  he  is  prosecuted  at  law  ^^S!  how 
for  nonpayment,  he  is  condemned,  in  consequence  of  the  accept- 


(1)  §  10.  Insth.  de  mandato.  L  96. 
I  J.  Ff.  mmndati. 

(3)  i,  33.  §  ult.  1.  33.  $  a.  Ff.  man- 
diti. 

(3)  1.  13.  §  penult.  I.15.  Ff.  mindati. 


(5)  Arg.  1.  1.  Ff.  de  pact.  1. 5.  Cod.  da 
obligat.  et  act. 

(6)  1.  5.  §  11, 11,  13.  Ff.  de  ioat.  act. 
Vide  Cost.  Antwerp,  c.  $5'  **•  z* 

(7)  1.  x»  3.  Ff.  de  eo  quod  certo  loco. 


(4)  Aig.  L  35.  L  Ff.  de  ng.  Jur.  §  uk.    |       (8)  Alg.  $11.  Instil,  mandati. 
Inait,  quib.  nod.  toflimr  ohUptio.  I 
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ance,  to  deposit  the  amount  claifeed,  upon  giving  seettrity  for 
restitution,  if  by  a  finfcl  judgment  it  should  be  otherwise  tmde*- 
stood(l). 
In  cascof  Non-  §■  3.  But  if  the  bill  be  refused,  the  holder  of  it  is  dMiged  to 
STo  be  donjand  enter  a  Protest  against  it  instantly,  or  within  three  days  after, 
what  Right  :,ic  and  to  demand  legal  indemnification  of  the  loss  sustained  thereby; 
again&c  the  which  being  transmitted  to  the  drawer  in  time,  he  is  bound  to 
Drawer.  make  good  the  bill  of  exchange,  with  all  the  loss  incurred  there- 

upon (2)% 

If  such  bill  be  accepted,  but  rtot  paid  in  due  time,  the  said 
protest  and  indemnification  of  loss  ought  likewise  to  be  made  in 
time,  that  is  within  eight  or  ten  days,  or  a  certain  short  time 
after ;  otherwise  the  holder  will  lose  his  right  against  the  drawer 
ofthebill(3). 

This  mode  of  drawing  bills  is  so  strictly  observed  amongst 

merchants,  that  the  refusal  of  them  puts  the  drawer  or  the  drawee 

out  of  credit ;  and  thence  we  infer,  either  that  he  is  unable  to 

pay,  or  that  his  affairs  are  falling  to  decay. 

Whether  and  §4.  Therefore,  if  a  bill  of  exchangebe  notaccepted  by  thedrawee, 

ceptedln1  honour  a  ^r&  person  may  accept  the  same  in  honour  of  the  drawer ; 

of  the  Sub-        who,  from  such  acceptance,  is  also  bound  in  the  same  manner  as 

what  Right  it      if  it  was  drawn  upon  him ;  provided  that  the  right  against  the 

&ts'  drfewee;  and  the  persons  against  whom  the  protest  was  ntade,  and 

ako  against  the  drawer,  be  ceded  to  him*  in  order  that  he  may 

hare  his  action  against  them  (4). 

An  Assignation        §  5.  An  assignation  is  a  mere  pointing  out,  which  does  not 

and  what  Effect   bind  in  itself  (5  J,  unless  it  be  also  accepted  by  the  debtor  pointed 

it  has.  c11t  (g) ;  of  which  we  shall  treat  more  at  lafrge  in  its  proper 

place. 


(l)  §  ii.  Inst.  Mandat.  Cost.  Antwerp, 
c.  56.  an.  x.  Cost.  Arasteldaam^  c.  jo# 
ait.  4.  ' 

(a)  Cost.  Antwerp,  c.  55.  art.  8.  Cost. 
Amsteld.  c.50.  art.  3,4.  ' 

(3)  Cost.  Antwerp,  c.  js*  art.  9.  Cost, 
Amsteld.  c.  5a  art.  j. 


(4)  Arg.  1. 39.  Ff.  de  negoL  gest.  $  ix. 
Inst,  de  maiidato.  See  Cast.  Antwerp. 
c-5J.  art.  5.    Cost.  AtasteM.  cjt*  tit.. 

10,11. 

(5)  Lai.  Ff.de  novation. 

(6)  §  3.  tqstit.  quit*  mod.  1.  u*  Ff.  av 
novation. 


(  ♦**  ) 


CHAP,  xxvin. 

OfOUigatiem  wkkh  art  tquroaUtU  Jt>  Ml*  mhkh  mhi  Jfom 

Agreement* 

[Grotius  3.  26.} 


§  I,  2.  Nature   of  such  an  Ob- 
ligation, 
3.  How  Guardian's  are  bound. 


4.  Of  Appropriation  in  Rhine- 
land. 


§  1.  .A  N  obligation,   amounting  to  that  which  arises  from  Nature  of  such 

-**•  agreement,  may  be  made  of  all  sorts  of  acts,  by  whidh  M  0bli«atioR 
one  person  binds  another  without  any  agreement,  as  if  an  agree- 
ment had  been  made  (1). 

§  2.  Such  an  obligation  is  produced  by  undertaking  and  exe- 
cuting the  affairs  of  another  person,  whether  one  transacts  the  af- 
fairs of  an  absent  friend  out  of  friendship,  and  without  any 
order,  or  whether  the  execution  of  another's  affairs  proceeds  in 
consequence  of  a  certain  order  or  service ;  such  are  guardians, 
procurators,  attornies,  agents,  and  the  like  (2).  And  so,  all  those 
who  undertake  the  affairs  of  another,  whether  by  order,  or  out 
of  friendship,  are  tacitly  bound  to  do  therein  whatever  reason 
attd  propriety  require  for  the  benefit  of  the  affiurs  so  undertaken, 
and  to  produce  a  good  account  thereof;  which,  on  the  other 
hand,  binds  the  other,  whose  affairs  are  transacted,  to  make 
good  whatever  was  laid  out  for  that  purpose,  or  otherwise  in 
equity  to  make  an  indemnification  for  the  loss  and  hinderanoe 
thereby  suffered.  (3) 

$  3.  In  like  manner,  guardians  of  pupils  are  obliged  to  pro-  HowGuudhn*  v 
(face  an  account,  vouchers,  and  residue  (4) ;  and,  independently  m 
thereof,  to  be  answerable,  and  make  indemnification  for  whanv 
ever,  through  their  neglect  or  unfaithfulness,  either  remains 
unexecuted,  or  is  lost  or  damaged  (6);  and,  on  the  other  hand, 
those  who  are  to  maintain  themselves  by  their  labour,  inde- 
pendently of  the  expenses  incurred  by  them,  are  abo  reasonably 
«smunerated  for  their  loss  of  time,  if  they  desire  it  <6) 


■  IW 


t*  m  «  »i 


.»»* 


<*m^ 


Ma 


M*a*i 


(I)  kst.  dt  c*%  quit  \vaA  SB 


(a)  $  i.  lost,  de  ob%.  qua  ex  quasi 


(3)  L*.  K19,  §  4,  Ff,  de  ntgot,  gc*. 


<4)Li**fc<ii«p»t.  «t  rat 

(5)  Ibid,  et  L 18.  Ff.  do  tut.  ft  rat. 
dittr.  L  4. 1. 7.  Cod.  arbitr.tnt. 

(fi\  Jumfr  1.  fm  W.  weirs,  stmidnod. 
aptr.  jvnet.  t  33.  m  pr.  W.  it  siiiuote. 
tutor. 
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Of  Appropria- 
tion, in  Rhine* 
land. 


$4.  Also  those  who  purchase  any"  immoveable  properly  in 
Rhineland  or  other  places,  where  such  custom  [toenails,  are 
made  subject  to  the  right  of  appropriation ;  by  which  he  is 
tacitly  bound  to  cede  the  purchase  to  any  of  the  nearest  relations 
of  the  seller,  within  a  certain  time,  if  it  be  applied  for ;  of  which 
we  have  already  treated.  (1) 


CHAP.  XXIX. 

Qf  Division  of  Community,  Inheritance,  and  Lands. 

[Grot.  3.  28.] 


§  1.  Division  of  Community,  and 
Separation  as  well  of  the 
Use  as  of  the  Property, 
2.  Division  of  Ground  in  the 
Use  of  Lands* 


$  3.  Division  of  Ground,  and  Se- 
paration of  Lands  belong- 
.    ing  m  Property. 
4.  Division  qf  Lands  bordering 
upon  each  other. 


Division  of 
Community, 
and  Separation 
aa  well  of  the 
Use  as  of  the 
Property* 


§  1.  TTNDER  this  obligation  is  also  reckoned  whatever  arises 
*  from  community  similar  to  partnership,  such  as  is  the 
division  of  community  and  the  division  of  inheritance,  which  con- 
sists in  this,  viz.  that  those,  who  possess  something  with  another 
in  community  and  undivided,  whether  in  consequence  of  commu- 
nity, joint  inheritance,  or  the  lands  bordering  upon  each  other, 
or  otherwise,  howsoever  it  may  be,  is  obliged  to  separate  and  di- 
vide it  whenever  his  joint  partner  wishes  it  (2) 

A  division  of  community,  as  well  of  possession  as  of  property, 
must  be  effected  in  equal  shares,  in  every  thing  that  is  divisible 
into  shares  (3) ;  and  in  such  things  as  do  not  admit  of  division,  a 
distinction  is  to  be  made  between  those  of  which  a  person  has 
only  the  use,  and  those  that  belong  to  a  person  in  property. 
With  respect  to  the  use  or  possession,  it  is  mostly  divided  so- 
cording  to  the  time,  during  which  one  had  the  use  of  it,  if  every 
one  is  entitled  thereto  equally;  or  else  by  raising  the  price, 
and  to  the  highest  bidder  of  the  joint  possessors,  and  it  i* 
also  left  at  their  choice  either  to  give  or  to  take  it  (4),  as  die 

statutes  of  the  country  dictate  it,  whether  specially  or  other- 

— ^— '         '      'i         ■■■■»■     ■      ....  -  ■  ,  ,      ■ 

(l)  Supra,  cm.  xiz.  p.  389.  (4)  h  19.    5  fin.    Ff.  ootnmun.  ojnd- 

(*)  1. 14.  §  a.  Ff.  conunwLdtfkl  L  14.  Vide  Menoch.  de  arbkrar.   4pd.  L  a. 

Fit  pro  socio.  cent.  5.  caa.  44s*  CnriatiB.  vol.  3. 

(3)  1 4.  Inst*  de  offic  Juc>                  \  116.  a.  13. 
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wise(l) ;  but  if  any  one  may  have  a  burger  property  therein,  he 
u  to  have  his  choice  to  have  the  possession  or  the  use  of  it  for  a 
certain  time,  or  to  allow  it  to  another  for  the  price  offered  to 
him,  giving  security  for  the  same,  or  to  cede  to  the  other  the 
smaller  property  which  he  has  therein.  (2) 

$  2.  In  Rhineland,  when  any  lands  are  situated  so  that  the  Dmaion  of 
hire  thereof  is  blended  together,  and  the  lease  thereof  expires  use  of  Landa. 
without  any  new  lease  being  granted,  the  use  thereof  is  divided 
oat  by. the  bailiff  and  the  court  of  justice,  at  a  convenient  time, 
according  to  the  utility  thereof  to  each  his- share,  until  the  same 
is  leased  out  again ;  viz.  pasture  ground,  commonly  in  May,  to 
pasture  cattle — 
Amarewithafoalandacal^for  2  pasture  grounds  (schaar). 
A  mare  alone,  for  1  ditto. 

A  horse  of  two  years,  for  -  2  ditto. 
Three  winter  horses,  for  -  2  ditto. 
A  winter  horse  ahd  a  calf  -  1  ditto. 
A  cow,  for  -  -  1  ditto. 

A  calf  of  one  year,  for  -        1  ditto. 

Three  beasts  of  two  years,  for  2  ditto. 
Five  calves,  for  -  1  ditto. 

Four  ewes  with  a  lamb  -         1  ditto. 

Eight  lambs-  -  1  ditto; 

A  winter  horse  with  a  calf  of  one  year  to  be  calculated  for  one 
pasture  spot  of  ground ;  and  one  morgen  (3)  is  commonly  cal- 
culated for  two  pastures ;  but  vorense  (4)  foals,  a  foal  of  three 
years,  oxen,  bulls  of  three  years,  scabby  sheep,  horses  whose 
hinder  legs  are  shod,  and  castrated*  hogs,  are  not  calculated  for 
any  certain  or  fixed  extent  of  pasture  ground. 

Hay  land  is  commonly  pastured  at  St.  Olave's  eve;  lands  fit 
for  tillage,  or  arable  lands,  at  St  Peter's  eve  ad  cathedram : 
and  after-math,  hemp,  and  drained  lakes,  with  turnips,  when- 
ever they  are  useful.  (5) 

§  3.  This  mode  of  dividing  pastures,,  is  very. common  at  some  Division  or 
places*  especially  in  Brabant  and  Gelderlancl;  and  with  respect  gr°JuJJ.'  a°i 
to  the  town  or  country  common  drained  lakes,  and  outside  dikes,  Lands  h«w  m 
it  k  a  constant  use.  Property. 


(i)  Vide  Cost.  Antwerp,  tit.  47.  art.  a. 
Keuren  tot  Leyden,  an.  113.  Hand- 
▼eaten  in  Zuid-Holland,  p.  409.  art.  31. 

(a)  L  34*  f  *.  Cod.  de  dontf.  L  3.  cod. 
coomb,  drrid.  Sande,  lib.  4.  tit.  1  j.  def.  4. 
Krana  tot  Leyden,  art.  W3. 

{5)  About  tiro  acres  of  ground. 

(4)  NocojrwpondinslBYUahtermcaii 


be  found  for  this  word. 

(5)  Vide  Coat.  Rynlaod.  art.  51*52. 
Turbo  van  fialjuwen  welgeboren  mannen 
Tan  Rynlaod,  October  34,  1515;  Hand- 
retten  van  Zuid-Hollaud,  p.  409,  (* 
P'535-  of  the  new  edition  by  Jacob  ran, 
Oudenhoven) .  Groc  lib.  3.  c  So.  ▼•**.  van 
linden. 
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Thepeepv  espaeetia*  and  efttfuejn  ef  property  i&  alsaefafed 
kilo  portiotie  and  eqaai  shore? ;  ami  whatever  is  art  drasikk 
into  portions,  9111st  also  follow  those  that  have  the  gctatasi 
share?  provided  an  indemnification  he  nade  to  the  others  (1); 
or  if  the  shares  are  equals  they  must  fellow  those  who  otter  mat: 
and  ha  who  remains  possesses*  thereof  must  pay  what  he  pro- 
miatd  in  ready  money,  provided  that  he  who  cedes  his  shut 
is  obliged  to  give good  security,  as  io  the  ease  of  sales  (1)*    Tea* 
also  effected  by  drawing  iota,  qr  by  a  proposal  to  take  or  to  eede(S). 
Bat  if  it  be  not  convenient  to  the  one  to  purchase  the  property* 
or  to  take  the  use  thereof  a*  aforesaid  j  in  such  case  he  is  tot 
obliged  in  law  to  take  the  property,  or  to  allow  the  same  to  As 
other  for  such  a  fritting  price  as  might  have  been  offered  to  him 
to  make  him  accept  or  cede  it :  but  in  case  of  dispute*  the  pro- 
perty ought  to  be  sold  to  the  highest  bidder  by  public  sale,  or  be 
let.  (4) 

All  the  preceding  observations  are  mostly  applicable  in  cam- 
mon  houses,  which  cannot,  without  loss  or  inconvenience,  be 
divided  into  portions,  like  land  or  other  property. 

The  common  mode  of  dividing  or  separating  lands  or  groopk 

is  by  the  length,  but  not  in  the  breadth  or  croaswise,  tagifPPg 

from  the  sea  or  river  side.  (5) 

A  Diritton  of         §  4.  A  division  of  inheritance  or  premises  may  be  takes  ip  1 

Jj^eiTaS.  double  sense,  and  is  two-fold:  the  first  is  of  joint  inherit*!**; 

and  the  other  of  ground*  bordering  upw  *aeh  other,  9*  J»WI| 
the  use  of  one  fire. 

To  the  separation  or  division  of  a  joint  inheritance  is  appli- 
cable what  has  been  said  above  of  other  property  W4  » 
common. 

At  some  places,  according  to  th*  wh  laid  down  by  $e  ajiri- 
tnal  law  (6),  it  is  an  aetient  eustonfe  that  wb*r§  there  era  tvo 
chtideeo,  the  eldest  proposes  the  tharo,  and  the  yowffft 
chuses(7):  but  it  was  neither  adopted  by  tfre  Rpipap  l*w(?)b 
by  the  practice  end  customs  of  that*  wvrfifea,  (9) 


fi9,  Co»yyWJe  in^ynland,  Nor.jS,  ij6i, 


iti  i  &•  ft  7*  ttwnun.  di** 

(a;  Vide  Keuren  tot  Leaden,  art.  1*3. 
Aig.  L.  14.  Ood.  famil.  erciscund. 

£j)  Vide  Cost.  Antwerp,  tit.  47. 
art.  4a.  Keuren  tot  Leyden,  art.  75. 
Cost.  Mechlin,  tft.  t6.  art.  47. 
*  (4)  ^  3*  »■  «*■"•  eomn.  dWd.  at  ibi 
Bald.  OastNns.  Ztiicet  and  A*o  in  Monro. 
».6.  fn^.Jaion.ad««jaesdanst)riaMiiu 
at  actionibw,  nun.  sow  Zyp*  MttJc 
#vr.  oelaj.  ait.  nsn.  eraet. 

(5)  Vide  GrtfMB,  inleyd.  lib.  3.  «.«•• 
vers,  op  real  plaatieflu  Turbe  beleyd  «f  et 


p.  (mihl)  io. 

(6)  Gemini,  9.  p.  1,  #|E|rV  *  *»**• 
lc  ibi  canon. 

(7)  Vide  AugoarJn  de  Grititi  Dc 
laV.  1 6*  c  SO.  sn  fine. 

<fl  Gat.  lib.*,  oba.116.  StWaaaA. 
Pint.  B.fsnuL  jnase.  a.  e.  «»*■• 
Ub.  6.  c.  h-  aieoflon.  *  arJ*r.Jj± 
Oa*.t*t, 

(9)  Vide  Oiin*L  -at  e.  A*  U* 
n.  i.  Zef«  Hot.  far.  fie%.  i*.  fr*d- 
Inpr. 


Ofatflgw] 
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From  the  division  of  lands  bordering  upon  each  other,  or  si- 
tuated next  to  each  other*  without  a  certain  boundary,  arises  a 
tacit  obligation  to  suffer  the  aritierit  division  to  be  renewed  and 
declared  good,  so  far  m  the  *same  taui  ht  ascertained  by  letters, 
notes,  witnesses,  or  old  reports  (1):  or,  in  failure  thereof,  new 
divisions  and  boundaries  are  made.  This  is  commonly  done 
iO&tding  to  rule  1 2),  upon  the  sttray  *nd  st&temertt  of  sworn 
Jnrteycffs  and  architects,  appointed  by  the  judge  at  his  discre- 
tion {3);  in  which,  for1  the  sake  of  propriety,  some  part  is  fre- 
quently attributed  to  the  one  more  than  to  the  other,  provided 
k%e  made  good  with  money  and  proportioned  {4).  All  lands 
are  reckoned  from  *tbte  middle  of  the  ditch.  ,(S) 

Bat,  whether  any  and  what  places  must  be  left-ope%  between 
dwelling  bouses  and  boildipgs,  appears  uncertain  antient  vgpccial 
statutes  which  are  in  existence  in  the  cities ;  but  the  greatest 
part  thereof  are  altered  and  annulled ;  *o>that  ^houses  "and  dwell- 
ing places  are  at  present  built  either  too  near  and  touching 
each  other,  or  upon  the  common  walls  on  both  sides.  (6) 


(r)  V8.  1.  it.  Ff.  6n.  regund.  Vide 
Whcnfceu  ant.  eod.  n.  7.  Mttcatttde 
prote.  coacl  394.  &  ieq.  r 

ft)  1%  Cad.  fin.  fegtft*). 
,   (jiVWe  Qhgimm.  tsL  a.  dHis.  185.  < 
n.4TVmiu  ad  Wmmb.  puatit. 


(4)  1. »» 3»4-  §  5«  **•  *»•  "egund. 
(5) 'Glow,  in  La.  §  1.  verb,  confimo. 


Tuach.  vol.  a.  rpftutkafail.  muAm.  694. 
liter*1  C  &  vol.  4.  conchw.  4$.  lhext  F. 
^jRfcuxtatVbt'ipeftteii,  lit,  104.  * 
•eq. 


* 
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CHAP.  XXX. 


Qf  Gifts  and 
[Grotius, 

v 

§  ] .  Gifts,  what,  and  of  how  many 
Sorb, 

2.  Whether,  and  in  what  man" 

ner  confirmed  by  Acceptance. 

3.  A  Gift  exceeding  the  Amount 

o/Ftve  hundred  Gold  Gil- 
der* of  Rome,  whether  and 
how  it  may  exist. 

4.  To  what  it  amounts  in  our 

Coin, 

5.  Whether  a  Gift  exceeding  the 

Amount   of  500    Roman 


Presents. 
3.  2.j 

Gilders,  lawfully  made, 
wUl  become  entirety  mi, 
or  for  so  much  as  exceeds 
that  Amount. 

6.  Presents    of   all  Property 

whether  and  how  far  the* 
may  exist. 

7.  Whether  and  when  Present* 

become  void  and  may  bt 
cancelled. 


Gifts,  what*  and 
of  how  many 


Whether  and  in 
what  numier 
confirmed  by 
Acceptance* 


AS  in  the  case  of  agreements,  any  one,  who  out  of  liberality 

promises  something  to  another  as  a  gift,  becomes  bound  to 

the  acceptor  to  fulfil  that  promise  (1).     A  present  is  a  voluntary 

delivery  of  a  certain  article,  which  is  made  to  any  one  without 

any  cause.  (2) 

§  1.  Some  gifts  are  such  as  pass  through  the  hands  of  living 
persons  (3),  while  others  are  made  for  the  sake  and  in  contem- 
plation of  death,  viz.  when  any  one  on  his  death-bed,  or  in 
contemplation  of  death,  gives  something  to  another  to  keep  for 
himself,  should  the  donor  die  of  that  sickness,  or  otherwise  if  be 
survives  to  return,  or  not  to  enjoy  the  same ;  provided  he  departs 
this  life  before,  without  revoking  the  same  (4) ;  wherein  the 
right  of  bequests  by  last  will  is  followed.  (5) 

§  2.  Others  again  are  such,  as  are  effected  immediately;  find 
others,  under  a  certain  direction;  in  which  case,. if  it  be  not 
complied  with,  whatever  was  given  may  be  reclaimed.  (6) 

In  order  to  constitute  a  valid  gift  or  present,  the  acceptance 
of  it  is  also  required,  without  which  the  gift  is  void  (7)  >  which 
may  be  effected  before  a  notary  by  another  person 


fr»-;;t)»:mt<~ 


(l)  L  35.  §  ult.  de  conditionibua.  §  ft. 
Instit.  de  donat.  1. 3.,  Ff.  et  1. 6.  Cod.  de 
obligat.  et  act. 

(ft)  1.  29.  Ff.  de  donat.  L  8ft.  Ff.  de 
Reg.Jur. 

(3)  i  ft.  Inttit.  de  donat. 


81 


}  1.  Inattt.  d*  donat 
§  1.  lnafct.  de  donat. 
Ff  .  de  meet.  caue. 

(6)1*1.  ettk.Cod.de 
modo*  L  fin.  Cod.  de 
(7)LiO.Lt&  ft* 


L 1;.  ■  F 
donat.  {on** 
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in  our  behalf  and  by  our  direction  (1) ;  and  also  by  letters  of 
acceptance*  in  case  the  persons  be  not  present  (2);  which 
acceptance,  as  soon  as  it  is  effected,  makes  the  gift  exist  in  its 
fall  strength ;  and  thereupon  an  action  may  be  instituted  (3).  So 
that  if  the  persons,  ta  whom  the  gift  is  made,  depart  this  life 
before  such  acceptance,  their  heirs  acquire  no  right  to  such 
gift,  but  it  becomes  cancelled.  (4) 

§  3.  In  order  to  restrain  excessive  and  inconsiderate  liberality,  A  gift,«ieee<fing 
it  was  introduced  by  the  written  laws,  that  no  present  exceeding  5££mf**n 
the  amount  of  five  hundred  gold  gilders  of  Rome  may  exist,  whether  *ri  how 
unless  it  be  made  and  confirmed  publicly  and  lawfully  in  writing     fluy 
before  the  court  of  justice  of  the  place  (5);  and  whether  it  still 
prevails  amongst  us,  or  not,  is  doubted  in  vain,  as  it  has  no  where 
been  annulled  at  any  time ;  excepting  only  as  all  public  writings, 
which  formerly  were  usually  executed  before  the  court  of  justice 
of  the  place,  are  now  without  distinction  executed  among  us 
before  a  notary  and  two  witnesses,  and  fully  confirmed.  Whence 
it  follows,  that  such  presents,  if  likewise  made  before  a  notary  and 
witnessses,  are  to  be  considered  lawful. 

5  *•  It  is.  however,  a  point  much  contested  among  the  learned  To  what.h 

•  *  *      *  °  amounts  in  our 

of  our  time,  how  much  the  said  five  hundred  gold  gilders  of  Rome  Coin. 

will  amount  to,  in  money  current  amongst  us.    With  respect 

to  this  point,  those  who   compute  the  value  by  the  weight  of 

the  said  gold  gilders  of  Rome,  according  to  the  weight  not  of  the 

money  pounds,  but  according  to  the  apothecaries  weight,  which 

remains  still  unaltered^  are  more  certain;,  according  to  which 

pieces  of  gold  Ixxii;  make  one  ppund  weight  (6) ;  which  pounds 

are -equivalent  to  the  apothecaries  weight  (in  which  onlyxii. 

ounces  are  reckoned  for  one  pound),  weighing  about  xiii.  ounces 

of  the  present  money  weight,  of  which  weight  six  gold  gilders 

of  Rome  weighed  one  ounce  of  gold ;   which  being  doubled 

twelve  times,  the  lxxii.  thereof  make  one  pound  gold  of  twelve 

ounces.     In  order  to  equalize  this  to  our  mint  and  money 

weight,  it  is  to  be  observed,  that  one  pound  of  gold  ducats,  of 

xvi.  ounces,  ip  valued  at  about  seven  hundred  gilders,  which  being 

divided  into  xvi.  ounces,  every  ounce  of  gold  amounts  to  about 

xliv.  gilders;  from  which,  if  we  deduct  the  difference  of  xvi.  to 

xii.  ounces  (one  fourth  part),  which  the  present  money  pounds 


(*)  J.  4.  Ff.  eod.  Jots.  &  Sande,  lib.  5. 
lij.  I.  def.  1.  Chrktin,  vol  I.  deck.  86. 
a.  7, 8.  and  deck.  185.  n,  66. 

(*)  I*  10.  Ff.  1. 6.  Ff.  Cod.  da  donat. 

())  t  3.  Ff.  da  obUgau.ec  act.  L6.  God. 
•od.  joact.  1.  55.  §  ult.  Cod,  do  dome 


(4)  Snide,  lib.  5.  tit.  1.  def.  I. 

(5)  L  27. 1. 3a.  Cod.  de  donat.  junct.  1. 
pen.  Cod.  eod. 

(6)  L5.  Cod.  da  ausceptorib.  junct.  l.t. 
Cod.  de  vctsr.  numianat.  potest 
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have  «oit  than  the  pounds  *rf  Eome,  there  srill  4ft  main 
tftxKft  xxxKigiMers;  to  which,  if  we  add  one  ttirteeott  part* 
•*hidh  iflie 'Roman  xii.  ounces  weighed  more  than  the  ppart 
*£.  <yanoesTOQncy^^igfat,tb€Pew^^eniam  acoanfog  to  the  said 
wei^it,  every  <nmee  «f  gold  being  in  fxropartkm  i»  the  promt 
ttNmey  weight,  about  xxxvL  g&dero  in  value,  whk*  being  divided 
into  six  parts,  every  seventy-second  >put4f  -a  pound  amomto  to 
die  just  value  of  «x  gilders. 

Bo  •&**,  according  4o  the  -said  computation,  «vary  Roman 
geMgQder, -according  *e«>Br  current  coin,  would  amount  to  the 
•doe  of  ax  gilders  -or  <me  pound;  mhidi  aggees  *wth^he  dodMe 
gdld'Carolus  gilder,  or  an 'ancient  6cm  ^France,  weighing  shout 
-a  4bcth  part  lieavier  than  'a  gcM  <dueat ;  -of  which  the  five  1hb> 
tfced  gllders'wodld  amount  to  three  hundred  gilders.    Betas 
ihe  ^devaluation  consisted  df  fe^  hundred  gold  ^pieces,  «hA  as 
^preA^hen  in  common  use, -each  of  them  was  worth  as  much  * 
xnte  hundred  stivers,  *fben  also  in  «se(l);   which  stivers  sre 
equivalent  to  about  -as  much  as  «  braspe*mng($)  used  to  be 
worth;  and  among  us  no  other  gold  pieces  ape  in  use,  or  ever 
■were,  'that  come  near  the  value  thereof.     As  a  'Dutch  gold  ducat 
tif *five  gilders  in  vrilue,  amounts  also  -to  one  hundred  common 
-stivers,  it  is  not -without  -reason  -very  exactly  computed  at  fire 
^hundred  ducats,  that  is,  'two'thousand  'five  hundred  gilders,  and 
-so  the  same  is  valued  by  "the  -court  of  'Friesland  (S),  and  ** 
"present afcoin Ceimmiyiiccordtng^to^Carpzov.  (4) 
^^KaGift,      ^-5,  A  ^question  has  -arisen,  whether  a  gift  of -more  fha&'fi* 
Amount  of  Five  %unfliefl  ducats  -worild  at  present  be  -entirely  trail  and  void  <« 
GadffkiSS?  w50^1111  <>f  its  not  havingbeen^awftdly  made?    It  is  understood 
made,  will  be-    -that*  it -would  be  rf  dflfect  so  iar  us  it -amounts  to  -that  -sum,  *nd 
fduTorfor  so     ^thstwhatever  may  exceed  the  same  only  wo  tfld  become  wfll  and 

much  at  exceed!  -voM/(S) 

Pmantsofali        ^'6.  t)thewrise,  donations,  how  great  soever  they  tray  be, 

Propec^f  Who-   tfthou^h  df  rftlihe  property  of  the  donor,  ^nay*  be 'and  remain  <f- 

they  may  esiat.  Ibctaft1(6) ;  provided  "they '  be  property  made ;  "which  is  cnny®" 

aferslood  df  ihe  ^present  property;  'because  -a  donation  dfHfatnre 

-property  prevents  the  mdking  of  last  wills,  and  therefore  mays'* 

-errtriiflawtt);  exceptingDiflytbataxlonaticmof^prop^,^ 


•**«»« 


m**^***m* 


*mm 


<V*-%i 


(i)  \,  c.  §  6*  de  his  qui  efiud.  I.  pen. 
et'ult.  §.Tf.  de  in  jus  vocand.  1. 47.  Ff.de 
■ttfiurobt.  jectaas. 

^iEqenl^tojataittfo  .frrttap  of 
£ngush  money. 

(5)  Arg.  1 34.  in  pr.  L  35.  §  3.  in  fin. 
Cod.  de  donet.  1.  *x,  §  *.  Ff.eod.  Novell. 


16*.  c.  1.  §.  Bind  etiam.  VideJolC3* 
lib.  3.  Sentential.  6,  donatio,  quea*  x7* 
n.*.  .^^mL  Gail.  Bb«  a. -008.5.  n.& 

(4)  X 17.  J*i.<rf.  ejue  in  fiwi  ae*- 
tor.  1. 35.  ^4..CqJ.4e^oaif 

:fo)  STftto  M tarir.  -  dm  taqt.  si  •**• 

ijConitnt.iaj.iW. -tit.  16.  A*.:*** 

Conic,  USb.  J.  ttt.^  .jfat.*    *** 

Clara,  lib.  4.  Sentent.  §  donatio*  9,u**' 

19.    Tewaur.  derfs*  99. 
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s  great  part  thereof,  by  any  «ne  haying  no  children,  or  who 
probaMy  thought  that  he  would  never  have  any,  is  understood 
to  be  null  and  void  or  revoked,  if  he  afterwards  procreates 
and  faves  children,  who  may  reclaim  such  donation ;  because 
nidi  a  oonditfcai  is  understood  to  be  therein  tacitly  included.  (1) 
$7.  Other  donations  may  likewise  be  revoked  and  become  Whether  iaI 

~       «      » *     ■  *  .  .i  i      •     i*  *  .       *  when  Presents 

null  and  void,  through  great  lngratitme  and  mischief  committed  become  void  and 
jgainst  the  donor;  fbr  example,  if  the  donee  wishes  to  deprive  JUJ^ 
the  donor  <tf  his  life,  or  beats  him,  or  publicly  slanders  and 
injures  him,  of  if  the  donee  will  not  assist  him  with  the  neces- 
saries of  life  wheri  in  great  property,  (f) 


CHAP.  XXXI. 

Of  Average. 

[Grot.  3. 29.] 


§  1.  Average  defined,  and  its  dif- 
ferent Boris, 

2.  By  whom  to  be  borne;  who 

nagaoaUthemsehesofiti 
and  bf what  Good*. 

3.  For  what  Sort  of  Loss* 

4.  What  Kind  of  Appraisement 


sated,  lost,  or  damaged,  in 
order  to  make  an  Indent-* 
nljication  upon  Average. 

5.  Acceptance  of  Inheritance, 

how  far  binding. 

6.  Particularly     in    restoring 

what    had    been   received 


is  to  be  made  of  Goods    I  without  Cause,  or  overpaid. 


§  1*  jN  the  same  manner  as  in  the  case  of  community  of  property, 
merchants  of  a  freighted  ship,  whose  merchandizes  and 
goods  arrive  safely,  are  bound  to  make  an  indemnification 
to  those  whose  merchandizes  and  goods,  by  being  cast  overboard 
or  otherwise  on  behalf  of  the  ship,  were  lost,  spoiled,  or  da- 
maged (3).  Amongus, this  indemnification  isdenominatedav^Jge,  Avenge  defined 
the  import-of  which  term  appears  in  the  letter  of  Marcus  Zuerius  £***  dtffeient 
Bozhorn,  written  to  professor  Vinnius  upon  his  observations 
ffrf  Petri  Pecci  Item  Nauticam,  translated  by  myself,  with  a 
subsequent  reference  to  the  Treatise  on  Average,  composed  by 
Quintyn  Weitsen.    Average  is  of  two  sorts;  one  of  which  is 


(0  L  8.  Cod.  de  revocand.  donat.  1. 102. 
J  <le  ccmdit.  et  demoustraC  1. 30.  Cod.  de 


(a)  1.  10.  Cod.  de  revocand.  donarionib. 
(3)  1.  x  &  2.  Ff.  ad  leg.  Rhod.  de  jact. 
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common,  and  the  other  is  denominated  gross  average.  Common 
average  includes  all  common  charges,  exclusive  of  necessity  and 
shipwreck,  viz.  pilots,  wages,  tolls  and  charges  upon  ships  and 
merchandizes  paid  for  coming  and  going  along  the  river,  which 
are  borne  only  on  account  of  the  cargo,  each  according  to  its 
value. 

Gross  average  is  the  indemnification  of.  all  loss  on  account  of 

goods  thrown  overboard,  cutting  away  masts,  anchors,  cables, 

ropes,  baggage,  tackle  and  rigging,  done  during  time  of  danger, 

for  the  preservation  of  the  ship ;  which  is  not  only  borne  by  those 

who  loaded  the  goods,  but  also  by  the  ship  and  crew,  and  the 

value  thereof.  (1) 

By  whom  to  be        $2.  All  those  parties  who  are  concerned  in  the  preservation  of 

avau'themsdve?  &*  S^P»  are  obliged  to  make  this  indemnification,  according  to 

^naVa^d**      *ke  extent  ***  which  they  are  concerned.  And  in  this  appraisement 

are  included  all  wares  and  merchandizes  on  board,  and  also  the 
value  of  the  ship  and  tackle,  and  likewise  of  the  money  and  jewels 
which  any  one  has  about  him  (2),  with  the  exception  only  of 
the  clothes  a  person  is  actually  wearing.  (3) 

From  this  kind  of  average  are  excluded  all  provisions;  be* 
cause,  in  case  of  want  on  the  voyage,  these  are  considered  as 
common  property,  and  are  divided  among  the  crew.  (4) 

We  say  of  all  loss9  because  this  indemnification  not  only  takes 
effect  in  the  case  of  merchandize  thrown  overboard,  but  also 
in  all  losses  that  are  sustained  for  the  preservation  of  the  ship,  as 
well  with  respect  to  ship  as  crew  and  otherwise,  and  likewise  when 
the  master,  with  the  general  consent,  has  caused  the  ship  to  ran 
ashore.  (5) 

§  3.  We  say,  with  the  general  consent;  because  the  master  of 
the  ship  is  not  permitted,  without  the  consent  and  approbation  of 
the  merchant  or  his  factor  (if  he  be  on  board),  or  else,  in  case  of 
his  absence  or  refusal,  with  the  consent  of  the  major  part  of  the 
ship's  company,  to  cast  any  thing  overboard ;  who,  on  their 
arrival  on  shore,  are  heard  thereupon  under  oath,  whether  or 


For  what  Sort  of 


(i)  Vide  Quintyn  Weitsen,  Tract,  van 
Avarie  (Treatise  on  Avenge),  vers,  avarit 
is  tweder  hande.  Wisbuyse  Ze-regten 
(Maritime  Law*  ofWiAwf)^  art.  12.  at. 
05.  a8.  60.  Schips-regten  (Ship-laws)  of 
\ mperor  Charles  V.  of  the  year  1 JJ 1,  art. 
41.  H  of  King  Philip  of  the  end  of  October 
1563,  tit.  van  schip-breking,  art.  4.  &  teq. 
(%)  1.  %.  §  *.  Ff.  ad  leg.  Rhod.  de 
jactu. 
'  (3)  Schips-regtea  van  Konirtg  Philips, 


tit.  Schip-breek,  Zewerp.  art.  7.  Quia*?" 
Weitsen,  Tract,  van  Avarie,  vers.  Qoastft 
of  het  geld,  &  vers.  AUe  de  BootageseQa* 
Jacob  Coren,  obs.  41.  n.  3.  in  not. 

(4)  L  *.  L  3.  in  fin.  Ff.  ad  leg.  Rfeod. 
de  jactu.  Vide  Grotiua,  de  Jure  Beft,  c  V 
n.  6. 

(5)  ScWpwegten  van  Kcninj  Mp, 
A.D.  1563.  tit.  Van  de  Scnifpen, 
Het  scbip  heeft  docn  atnndea,  art.  4 
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not  it  was  effected  during  a  time  of  danger,  and  with  the  general 
consent;  because  no  indemnification  is  made  for  whatever  pe- 
rishes in  consequence  of  tempest  and  stress  of  weather,  or  in 
consequence  of  loss  suffered ;  and  care  must  also  be  taken,  as 
much  as  possible,  that  the  heaviest  and  least  valuable  articles 
are,  in  the  first  instance,  cast  overboard.  (1 ) 

Whatever  is  paid  to  pirates,  to  ransom  goods,  is  also  to  be 
included  in  this  indemnification  (2),  but  the  loss  of  whatever  is 
taken  separately,  and  is  ransomed  afterwards,  is  charged  upon 
the  ransomed  goods  only,  and  those  to  whom  the  same  belongs  (3) ; 
unless  the  master  of  the  ship  points  out  any  goods  in  justification  * 
of  the  other  goods,  in  which  case  the  said  ransoming,  as  being  ef- 
fectedfor  thecommon  benefit,  ought  to  receive  indemnification  (4). 
Tor  the  preservation  of  the  ship ;  because,  if  the  ship  be  not 
preserved,  and  if  the  boat  with  part  of  the  goods  is  only  saved, 
and  the  ship  perishes,  no  indemnification  is  made.  (5) 

§  4.  For  this  indemnification  two  sorts  of  value  and  appraise-  what  Kind  of 
meat  are  to  be  considered,  viz.  on  the  one  side,  the  lost  and  damag-  Al£!^j?e^  w 
ed,  and  on  the  other  side  the  goods  saved;  the  goods  saved,  accord-  Goods  saved, 
ing  to  their  value  at  the  place  to  which  they  were  destined,  and  ^oi£rtoi2£ 
the  goods  lost,  according  to  their  probable  value,  and  for  which  an  indemnifica- 
others  bought  such,  if  they  had  not  reached  half  the  voyage ;  but  if  nge.UpOI& 
they  had  gone  further  than  half  the  voyage,  they  would  also  be 
valued  according  to  what  they  would  have  been  worth  at  the 
place  to  which  they  were  destined,  deducting  the  freight  and 
charges  which  might  have  been  incurred  thereupon(6).  And  the 
money  is  computed,  not  according  to  the  currency,  but  accord- 
ing to  their  weight  and  real  value  (7).     Which  taxation  being 
thus  made,  an  equal  calculation  is  made  according  to  the  same, 
namely,  what  and  how  much  the  goods  saved  ought  to  bear  in 
the  indemnification  of  loss  sustained,  wherein  the  goods  lost  are 
also  reckoned  according  to  their  value :  so  that  the  proprietor  of 
them  ought  to  assist  also  in  bearing  his  own  loss  together  with 
others  (8).   In  calculating  such  indemnification,  the  bill  of  lading 


(x)  La.  §  i.  Ff.  ad  leg.  Rhod.  de  jact. 
Wkbuyse  Zeretgen,  art.  12.  20,"  21.  38, 
39-  Schips  Tan  Kooing  Philips,  d.  tit.  van 
Schip-breek,  art.  4.  &  seq.  *  art.  8.  Weit- 
sen, Tract,  ran  Avarye,  vera.  9t  Gunt  by 
Tempeest. 

(l)  d.  1. 2.  §  3.  Ff.  ad  leg.  Rhod.  de  jact. 

(3)  Ibid.  Weitsen,  Tract,  van  Avarye, 
vert.  Ed  de  huit  het  gunt  voorst . 

(4)  Arg.  d.  L  2.  in  fin.  pr.  Ff.  ad  leg. 
Rhod.  de  jacttt.  Weitsen  van,  Avarye,  Nu 
is  de  questie. 
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(5)  1.  4.  in  pr.  vest,  contra.  Ff.  ad 
leg.  Rhod.  de  jact.  Vide  Strach.  de  Nav. 
part  2.  n.  19. 

(6)  1.2.  $2.  &§4-  Ff-ftUog*  Rhod. 
de  jact.  Weitaan,  van  Avarye,  vers.  In  de 
taxatie.   Coren,  obs.  41.  n.  4.  in  not. 

(7)  Schipa-regten  van  Kooing  Philips 
tit.  Schip-breek,  art.  7.  Weitsen,  van 
Avarye,  vers.  Qiueetie  of 't  geld. 

(8)  1.  3.  §  2.  ad  leg.  Rhod.  de  jact. 
Weitsen,  van  Avarye,  vers,  Nu  is  de  vraag. 
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Acceptance  of  an 
Inheritance,  how 
far  binding; 


particularly  in 
restoring  what 
had  been  re- 
ceived without 
Cause,  or  over- 
paid. 


Of  Average. 


[Book  IV. 


i  followed ;  and  if  any  one,  independently  thgreo£  has  any  costly 
article  of  small  balk  in  his  chest,  he  ought  to  give  information  of 
the  same  to  the  master  of  the  ship,  before  the  casting  overboard 
is  effected,  or  otherwise  the  said  chests  when  cast  overboard,  and 
in  the  taxation  thereof,  are  to  be  considered  as  if  the  same  wss 
not  therein.  (1) 

§5.  Under  this  sort  of  tacit  hypothecation,  similar  to  an  agree- 
ment, is  also  reckoned  the  acceptance  of  an  inheritance,  by  which 
the  heir  is  bound  to  satisfy  all  the  debts  and  charges  of  the 
estate,  and  bequests,  to  the  creditors  and  legatees,  in  die  same 
way  as  if  he  had  dealings  with  th^m*  (2) 

$  6.  And  likewise  to  make  restitution  of  whatever  was  received 
without  cause,  too  much  or  more  than  was  due  (S) ;  of  which  we 
have  already  treated,  supra,  book  iiL  ch.  x.  ^  3.  p.  275. ;  sad 
book  iv.  ch.  xiv.  $  4.  p.  371. 


Crime,  what, 
and  how  to  be 


CHAR  XXXII. 

Of  Obligations  arising  from  Crime. 
[Grot.  3.32.] 

§  5.  Excess  in  Drtmkamess  txr 


1.  Crime,  what ;  and  how  to  be 

considered. 

2.  Whether  and  when  the  mil 

is  considered  as  the  Deed 
itself. 

3.  Whoever  gives  Direction  to 

another,  or  gives  Advice 
and  Assistance,  is  also 
guilty. 

4.  Protection  of  one's  Person, 

Honour,  or  Property  not 
punishable. 


cuses  no  one. 

6.  YoungChildren,  mad, foolish, 

or  insane  Persons,  do  not 
incur  any  Penalty. 

7.  Nature    of   the    Obligation 

arising  from  Crime. 

8.  By  whom  Complaint  is  to  be 

made,  and  by  whom  Cog- 
nizance is  to  be  taken. 

9.  Crimes     how     distinguished 

among  us. 


§  i.  OBLIGATION  arising  from  crime  is,  when  any  one,  by 
the  commission  of  a  crime,  incurs  the  punishment 
fixed  for  the  same  by  the  laws. 


(i)  Schips-regten  van  Koning  Philips, 
tit.  Schip-breek,  art.  5.  Wbbuyae  Ze- 
regten,  art.  aS.  Weitsen,  van  Avarye, 
vert.  Quaeritur  in  de  meeste.  This  sub- 
ject ia  also  treated  at  length  in  Quintyn 
Weitsen's  Tractaat  van  Avarye,  and  in 
my  annotations  on  it,  which  were  translated 


into  Latin  by  the  learned  Math,  de  Vice, 
doctor  of  law. 

,  to  1 5.  la.Ff.de ohl* ft  act.  18. 
I.  37.  Ff.de  acq.  hered.  I.3.  $fin.  ft  da 
reb.  auth.  judic.  pass. 

(3)  i  7-  Iastit.  de  affic.  Judkxs.   L  «. 
Ff.de  cojdict.  indebiti. 
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» 

Crime,  considered  in  general,  is  all  punishable  transgression 
of  the  laws,  wilfully  and  from  an  evil  mind>  which  is  very  nar- 
rowly considered :  so  that  where  no  public  fraud  or  evil  intention 
is  mixed  with  the  deed,  it  cannot  be  punished  as  a  crime  (1). 
But,  though  a  gross  neglect  is  no  fraud  in  a  strict  sense,  and  is 
not  to  be  considered  as  a  crime,  yet  it  is  punishable,  but  with  less 
severity,  and  also  discretionally,  especially  if  it  took  place  about 
gross  and  heavy  crimes.  (2) 

$  2.  And  so  in  many  cases,  the  will  is  considered  as  the  deed  Whether  and 
itself;  and  although  not  perpetrated,  is  punished  in  the  same  ^c^L^d  m 
manner  as  if  it  had  been  committed,  viz.  if  there  was  a  real  in-  *h«  *****  foe& 
tendon  to  perpetrate  the  same,  and  by  some  means  or  other,  it 
was  prevented  or  hindered  (3),  for  example,  when  any  one  attacks 
another  with  arms,  with  the  design  of  murdering  him,  and  by 
some  means  or  other  is  disappointed  and  prevented  from  execut- 
ing such  design ;  or  if  he  had  prepared  poison  to  poison  another, 
or  had  thrown  down  a  woman  with  intent  to  ravish  her,  &c.  the 
design  is,  in  these  cases,  considered  as  if  it  was  executed,  because 
there  was  the  will  and  intention  to  perpetrate  it ;  and  the  actual 
perpetration  was  prevented  or  hindered,  contrary  to  his  will  (4). 
In  most  cases,  however,  this  oflence  is  punished  with  less  severity 
than  is  commonly  inflicted  on  the  criminal  who  has  actually  per- 
petrated the  crime  (5)«     An  exception,  however,  is  made  in  the 
case  of  a  violation  of  the  supreme  power,  in  which  the  mere  inten- 
tion is  highly  punishable  (6) :    but  otherwise  the  mere  will  or 
intention,  without  proceeding  to  any  act,  is  not  punishable.  (7) 

§  3.  Whoever  directs,  instigates,  or  advises  and  assists  another  Whoever  give* 
to  commit  any  offence,  is  equally  as  guilty  as  the  offender  him-  another30*!0* 

self.  (8)  also  guilty. 

§  4.  Whoever  does  any  thing  to  protect  his  person,  or  for  the  Pn*ecti"**5 
preservation  of  his  honour  or  property,  is  not  punishable  for  Know^i*0' 
it  (9).  Hence  it  is  concluded,  thata  person  may  freely  kill  a  night  I^?ft/I0t 
robber ;  and  an  adulterer  found  near  his.  wife  or  daughter,  may  be 


(i)  1. 7.  Ff.  ad  Teg.  Cornel,  de  Sicariis. 
U.  in  pr.  Ff.  Si  fainil.  furt.  fecis.  dicatur. 
Gail,  lib.  a.  obs.  109.  n.  1. 

(*)  1. 1.  sed  si  clava.  L.3.  6  Sed  ex 
senatus  cons.  1.  4.  §  1.  Ff.  ad  leg.  Cor- 
nel.  de  Sicariis.  Ant.  Math,  de  crimi- 
nibus.  1. 1.  c.  1.  n.  a. 

(3)  I.14.  Ff.  ad  leg.  Cornel,  de  Sica- 
riis. 1. 5.  cod.  ad  leg.  Jul.  Majestat 

(4)  1. 1.  Ff.  ad  leg.  Corn,  de  Sicar.  I.  7. 
Ff.  cod. 

(i)  Arg.  1.  1.  §  ult.  Ff.  de  extraord. 
cnminib.   Vide  Jul.  Chir.  §  fin.  quast.  29. 
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Farinac,  torn.  1.  quaest.  17.  n.  48.  Gomez, 
torn.  3.  resolut.  c.  3.  n.  11.  Gudelin.  de 
Jure  noviss.  lib.  5.  c.  17.  Zypse  Not  it. 
Jur.  Belg.  tit.  ad  leg.  Corn,  de  Sicar.  & 
ad  1.  Jul.  Majestat.  Anton.  Math,  de 
Criminibus,  lib.  48.  tit.  3.  c. ».  n.  7.  ft 
c.  6.  n.  9* 

(6)  1. 5.  cod.  ad  1.  JuLMajestatii.  1.  unic. 
cod.  si  quis  Imperat.  male  duerit. 

(7)  1.  18.  Ff.  de  pcsnis. 

(8)  1.  11.  Ff.  de  injur.  1. 15.  Ff.  ad  leg. 
Corn,  de  Sicar.  1.  50.  §  pen.  Ff.  de  furt. 

(9)  !•  3*  Ff.  de  juatit.  et  jure. 
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Qf  Obligations  arising  from  Crime.    [Book  IV. 


Excess  in 

DrMfcrnnets 
excuses  no  one. 


Young  Children, 
mad,  foolish,  or 
huane  Persons, 
do  not  incur  any 
Penalty. 


Karate  of  the 
Obligation, 
•rising  from 
Crime. 

By  whom  Com* 
plaint  is  to  be 
made ;  and  by 
whom  Cogni- 
sance is  to  be 
taken. 


Crimes,  how  dis- 
tinguished among 


killed  and  wounded  in  a  fit  of  rage ;  as  is  more  fully  stated,  infra, 
ch.  xxxiv.  §  11.  p.  467. 

§  5.  In  petty  or  common  offences,  excess  in  drunkenness  is 
admitted  in  excuse  (1),  but  it  is  not  admitted  in  excuse  of  any 
great  crime,  such  as  killing,  wounding,  or  the  like;  of  which  we 
shall  treat  more  at  large,  infra,  ch.  xxxiv.  $  8.  p.  466. 

§  6.  Young  children,  who  have  not  yet  attained  the  knowledge 
of  good  and  evil,  are  not  considered  as  committing  any  offence, 
and  go  with  impunity  on  account  of  their  ignorance(2),  and  like- 
wise all  mad,  foolish,  and  insane  people,  who  do  not  know  what 
they  are  doing.  (a) 

$  7.  From  crime  proceed  two  kinds  of  obligation ;  the  one 
incurring  punishment  and  penalty  on  behalf  of  the  complainer, 
and  the  other  to  make  indemnification  to  the  person  damaged* 

§  8.  The  complaint,  and  the  right  to  punish  and  fine  (vulgo, 
de  calange\  appertains  to  the  county,  and  to  those  appointed  to 
execute  the  same  and  act  therein,  and  they  represent  the  person 
of  the  count :  for  example,  the  procurator  general,  all  sheriflk, 
and  bailiffs  of  cities  and  villages,  &c. ;  and  all  those  who  were 
prejudiced  by  the  crime  are  entitled  to  indemnification,  and  fcr 
so  much  as  they  were  actually  damaged,-  and  no  further. 

§  9.  All  crimes  are  properly  distinguished;  someareconsidered 
to  be  against  the  supreme  power  and  government  (4);  some 
against  the  life,  body,  natural  liberty,  honour  and  good  nave; 
and  some  against  or  concerning  property. 


(i)  1. 6.  Ff.  de  re  milkari.  Vide  Jul. 
Clar.  (final,  quest.  60.  n.  12.  Andr. 
Gail,  lib.  ft.  obs.  1  to.  n.  24.  Menoch.  de 
arbttrar.  Jud.  Cas.  316. 

(1)  1.  ia.  Ff.  ad  leg.  Corn,  de  Sicariis. 
Vide  Damhouder,  Prax.  Criminal,  c  4  a. 
Menoch,  de  Arbitrar. 


(3)  1.  ift.  Ff.  ad  leg.  Corn,  de  SJean* 
1. 4, 5.  Ff.  de  reg.  jur.  1.  o,  Ff.  ad  leg.  F*f 
de  parridd.  L  14.  Ff.  de  offic.  P"* 
Farinac.  Prax.  Criminal,  quae*.  93*  *•  !9' 
Menoch.  de  prasumpt.  L  6.  prassssfC.4* 

(4)  Crimen  Lass  Majestau. 
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CHAP.  XXXIII. 

Of  the  Violation  of  the  Supreme  Power  ;  including  the  Murder  of 
Princes  and  High   Treason ;  Sacrilege,  Embezzlement,  Con- 
cussion, Corruption  of  Justice,  and  of  the  State  Government, 
the  Coining  of  Base  Money,  Knavery,  and  Monopoly. 


5  J.  Of  the  Violation  of  the  Su- 
preme Power, 
2.  In  what  Manner  punishable. 
.    3.  Heavy  Punishment  for  the 
Murder  of  Prince  William. 

4.  Punishment     of    the   Year 

1619  against  the  Supre- 
macy of  the  Country,  and 
of  the  Year  1623  for  Trea- 
son against  Prince  Maurice. 

5.  Blasphemy,  what ;  and  how 

punishable. 

6.  Sacrilege,  what}   and  how 

punishable. 

7.  Embezzlement,   what;    and 

how  to  be  punished. 

8.  Of  Concussion,   or  Extor- 

tion. 

9.  Corruption,  what ;  and  how 

to  he  punished. 


§  10.  Ignorance  in  a  Judge,  not 
punishable. 

11.  Error  of  an  Advocate  ;  whe- 

ther punishable,  and  under 
what  Circumstances. 

12.  Falsification,  and  false  Coin* 

age  ;  what,  and  how  to  be 
punished* 

13.  Of  common  Falsification  or 

Forgery ;     and    in    what 
Manner  punishable* 

14.  Perjury,  whether  and  how 

punishable. 

15.  Knavery,   what;   and   how 

punishable. 

16.  Prevarication,    what;    and 

how  to  be  punished.         • 

17.  Of  Monopoly. 


§  1 .  £J  RIME  against  the  supreme  power  and  government  is  crimen  of  the  Violation 
teste  majestatis,  or  a  violation  of  the  supreme  power ;  po*erSupremc 
and  it  is  the  greatest  crime  which  can  be  committed  by  any  person. 
It  comprehends  not  only  the  murder  of  kings  or  princes  (which 
according  to  the  circumstances  of  the  crime  cannot  be  punished 
with  too  great  severity) ;  but  also  all  sorts  of  conspiracies,  trea- 
sons, and  whatever  else  is  done  and  committed  in  defiance  and 
to  the  prejudice  of  the  prince  of  the  country  or  the  public  out 
of  anger  (1) :  so  that  here  the  will  is  taken  for  the  deed,  although 
it  be  not  actually  executed.  (2) 

Of  this  crime  those  are  also  guilty  who  being  privy  to  the 
treason  have  not  discovered  it. 

§2.  The  common  punishment   for  violating   the  supreme  in  what  Marnier 
power,  is  the  sword  (3),  confiscation  of  property  (4),  and  extir-  PunBIU  e* 


(i )  1. 1 .  ft  seq.  Ff.  ad  leg.  Jul.  MajeiUt. 
(a)  1. 5.  Cod.  ad  Jul.  Majestaf. 
(3)  d.  1. 5.  Ff.  ad  leg.  Jul.  MajesUt. 


(4)  §  per  Contnrium  instit.  da  hereditat . 
quzab  intestato  deferunt. 
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Heavy  Punish- 
ment for  the 
Murder  of 
Prince  William. 


Punishment  of 
the  Year  1619 
against  the  Su- 
premacy of  the 
Country,  and 
of  the  Year 
161}  for  Trea- 
son against 
Prince  Maurice. 


Of  the  Violation  of  the  Supreme  Power,  %c.  [Book  IV. 

pation  of  the  name  and  family  (1),  unless  the  drcamstances 
of  the  crime  aggravate  the  punishment  thereof  to  quartering  • 
the  body  into  four  parts,  breaking  upon  the  wheel,  burning  or 
strangling,  or  mitigate  the  punishment  to  whipping,  branding, 
banishment,  or  similar  greater  or  inferior  punishments,  according 
to  the  exigency  of  the  case,  at  the  discretion  of  the  judge. 

§  S.  There  are  several  precedents,  of  our  time,  of  heavy 
punishments  for  the  murder  of  princes;   Balthazar  Gerard*, 
who  shot  Prince  William  of  Orange,  stallholder  and  general  of 
these  Netherlands,  in  his  room  at  Delft  on  the  14th  Jury  1584, 
was  punished  in  the  following  manner,  viz.  his  hand,  with  which 
he  did  it,  was  first  scorched  with  a  red-hot  closing  iron  and 
burned ;  next  the  flesh  was  burnt  and  pinched  off  six  times  with 
red-hot  tongs  in  several  parts  of  the  arms,  legs,  and  other  more 
fleshy  parts  of  his  body;  after  which  he  was  hewn  alive  into 
four  pieces,  beginning  from  the  lower  part  of  his  body;  and, 
the  belly  having  been  cut,  his  heart  was  taken  out  and  thrown 
into  his  face;  and,  after  his  head  was  severed,  the  four  parts  of 
his  body  were  hung  upon  four  bulwarks,  and  his  head  was 
placed  upon  a  post  on  the  steeple  of  the  school-house,  and  all 
his  property  was  declared  to  be  confiscated.  (2) 

§  4.  And  several  sentences  were  likewise  pronounced  in  the 
year  1619  against  those  who  were  said  to  have  offended  against 
the  supremacy  and  government  of  the  country,  and  to  bare 
forfeited  their  property.  And  in  the  year  1623  several  heavy 
executions  took  place  of  the  persons  who  conspired  together, 
and  formed  a  plot  to  kill  Prince  Maurice  of.  Orange,  also 
stadholder  and  general  of  these  Netherlands,  both  against 
those  who  were  themselves  guilty  of  that  design,  and  aho 
against  those  to  whom  it  had  been  discovered,  but  who  did  not 
give  information  of  it  in  time  (S).  Among  the  inferior  sorts 
of  violation  of  the  supreme  power  are  included  blasphemy, 
sacrilege*  embezzlement,  concussion,  corruption  of  justice,  and 
of  the  government  of  the  state,  falsification,  or  forgery,  knavery, 
and  monopoly. 


(x)  (  publics,  autcm*.  3  Inst,  de  publkis 
jud. 

(a)  See  a  full  account  of  this  transaction 
in  the  Sfittorie  <£  Samuel  van  Meteren,  in 
Book.  *ii.(  and  in  xhe-Xfederlambe  Hitto- 
rim  of  Peter  Borre,  Book  xviii.  p.  $$. 

(3)  For  an  ample  detail  of  this  transac- 
tion, and  of  the  persons  who  were  impli- 


cated in  it,  as  well  at  an  account  of  6m 
punishment  inflicted  on  them, <see  the  Ne» 
derlandse  Histarien  of  Aitzema,  Book  SI 
p.  393-  See  also  the  Judksal  Sentence  of 
the  city  of  Utrecht  against  Mr«John  Lift- 
ing, who  had  spoken  wickedly  of  the  High 
Government.    Bell.  Jur.  p.  611. 
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§.5.  Blasphemy  is  all  sorts  of  cursing  and  violation  of  the  B{**^einy,hnw 
name  of  God  and  his  sacred  word ;  of  which  some  are  of  greater  punuhable. 
and  others  of  less  consequence. 

Blasphemy  which  is  of  greater  consequence,  is  the  public 
and  premeditated  denial  and  violation  of  the  majesty  of  God, 
and  His  power;  and  the  ill-use  of  His  holy  name  and  word. 
Of  this  crime  are  guilty  all  atheists,  all  exorcists  who  in  the 
name  of  God  curse  and  bless  men  and  cattle,  all  soothsayers  and 
jugglers,  &c«    These  offenders,  according  to  divine  and  secular 
laws,  are  punishable  with  death  (1) ;  but  with  us,  according  to 
the  example  of  neighbouring  countries,  these  offences  are  seldom 
considered  so  enormous,  and  are  mostly  corrected  by  banish- 
ment,  cutting  off  the  hand  or  fingers,  piercing  the  tongue,  or 
similar  inferior  punishment  (2).  Concerning  these  offences  it  was 
ordained  by  the  Emperor  Charles  V.  both  in  the  ordinance  of 
the  realm  respecting  life  and  death,  of  the  year  1580  and  1532 
(art  1060  &*  we^  as  in  the  edict  of  the  7th  October  1581  issued 
in  and  oyer  the  Netherlands  (art.  23.)  which  is  still  in  force 
among  us,  no  other  law  having  been  enacted  in  that  respect,  as 
follows,  viz.  "  so  we  have  prohibited  every  one,  as  we  do  pro- 
hibit them  by  these  presents  from  blaspheming  God  Almighty, 
upon  penalty  that  those  who  deny,  decline,  and  scorn  God, 
shall  be  apprehended  and  kept  in  strict  confinement;  and  that 
their  tongue  be    publicly   pierced    upon   a  scaffold  without 
grace." 

Blasphemy  which  is  of  inferior  consequence,  is  that  which 
occurs  more  from  bad  habits  than  from  bad  design  and  wicked  a 
intention;  such  as  happens  in  mere  cursing  and  swearing,  slan- 
dering, and  scolding;  which  is  so  common  with  some  persons, 
that  they  do  not  know  what  they  say.  This  offence,  agreeably 
to  the  said  edict  of  the  Emperor  Charles  V.  (art.  48),  is  punished 
according  to  the  exigency  of  the  case,  either  by  confinement 
upon  bread  and  water,  or  by  fine.  And  so  it  was  ■  prohibited  by 
the  citizens  of  Utrecht  on  the  12th  June,  and  by  those  of  Haer- 
lem  on  the  8th  December  1658,  and  by  those  of  Leyden  on  the 
15th  May  1655;  who  prohibited  mere  cursing  and  swearing 
(which  otherwise  was  done  with  impunity)  upon  a  certain  fine. 

§6.  Sacrilege,  in  a  strict  sense,  is  the  crime  of  taking  any  Sacrilege, what; 
thing  dedicated  to  divine  worship;  the  punishment  of  which,  aw*.      *° 


(i)  Lewh.  xiv.  13, 14.  Novell.  77.  c.  1.    I    n.  13.  &  42.    Anton.  Math,  de  Criminib, 
(a)  See  Damhouder,  Prax.  Crim.  c.  61.    I    lib.  48.  tit.  10.  n.  6, 7. 
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Embezzlement, 
what ;  and  how 
to  be  punished. 


Of  Concussion, 
or  Extortion. 


according  to  the  written  laws,  is  different,  but  mostly  the  for- 
feiture of  life.  (1) 

§  7.  Embezzlement  is  committed  by  those  who  unfaithfully 
rob  the  poor  funds,  or  other  funds  of  the  country  or  city,  of  which 
they  are  servants  and  managers  (2).  The  punishment  of  this 
crime  was  banishment  (S).  But  those  who  made  use  of  the 
money  of  the  state  or  public,  of  which  they  had  the  adminis- 
tration, without  public  breach  of  trust,  were  punished  with  in- 
ferior punishment,  and  by  the  restitution  of  three  times  the 
value  (4).  But,  at  present,  the  punishment  of  such  crimes  is  almost 
left  at  discretion,  viz.  In  inferior  crimes,  they  are  punished  by 
the  privation  of  their  offices  and  services,  and  in  crimes  of  a  more 
aggravated  nature,  in  which  public  falsification  is  mixed  (as  is 
often  the  case),  by  corporal  punishment,  banishment,  and  resti- 
tution of  twice  the  value.  (5) 

$  8.  Concussion  is  an  extortion  of  contributions  or  something 
else,  in  an  improper  way,  by  the  officers  and  servants  of  govern- 
ment from  the  common  people,  from  whom  they  extort  more 
than  they  are  indebted.  These  offenders  are  dismissed  from  their 
offices,  and  also  further  punished  at  discretion  (6).  In  this  class 
of  offenders  are  also  comprehended  any  who  introduce  a  new 
general  contribution  in  their  own  name,  without  being  authorized 

thereto.  (7)  • 

Those  who,  in  order  to  obtain  any  offices  concerning  the 
government  of  the  country,  have  induced  persons  having  the 
requisite  power  to  consent  thereto  by  gifts  or  presents,  and  also 
judges  or  magistrates  allowing  themselves  to  be  bribed  or  pre- 
vailed upon  for  some  purposes  by  gifts  or  presents,  were  an- 
tiently  punished  for  it  with  death;  and  among  the  first  laws  of 
the  twelve  tables,  this  was  the  principal,  Si  Judex  arbiter** juris 
datus  6b  rem  dicendampecuniam  accepit,  capitate  esio  s  that  is,  if  a 
judge  or  arbitrator  of  the  laws  accepts  money  for  the  judgment 
of  die  case,  the  punishment  is  capital ;  from  which  punishment, 
although  mitigated  by  some  and  altered  to  a  fine  (8),  we  have  de- 
viated but  very  little ;  and  it  was  so  wisely  provided  therein,  that  at 


(i)  1. 4.  §  a.  &  1. 6.  in  pr.  Ff.  ad  leg. 
JuL  peculat.  See  Bats.  Prax.  Criminal, 
tit.  de  Sacrilegiis.  n.  i.  Jul.  Clar.  lib.  5. 
Seatentiar,  §  Sacrilegium,  n.  1.  in  fin. 
Gearg.  Tbolotan.  Syntagmat.  Jur.  lib.  33. 
chap.  14.  n.  8.  vers,  et  generaliter. 

(a)  1.  9.  §  a.  Ff.  ad  1.  Jul.  peculat. 

(3)  !•  3*  W".  ad  1.  Jul  peculat. 

(4)  1.  %.  1. 4.  %  5.  Ff.  ad  1.  Jul.  peculat. 


(5)  See  Damhouder.  Prax.  CrinonaL 
c.  Z17. 

(6}  Arg.  1.  1.  Ff.  de  Coocuas.  See 
Damhouder.  Prax.  Criminal,  c.  131* 

(7)  1.  1-  §  3.  Ff.  ad  L  JuL  ambitus. 
1.  ult.  Ff.  de  vi  public*. 

(8)  1.  unk.  §  1.  Ff.  ad  leg.  Jul  de 
"ambitu. 
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many  places  no  one  was  ever  accused  thereof,  and  I  dare  say 
were  never  overcome.  Those  who,  with  us,  degrade  themselves 
in  this  respect,  would  forfeit  their  office,  and  be  judged  incapable 
of  and  unfit  for  any  state  offices  and  services,  and  would  further 
be  banished  or  corporally  punished  at  discretion. 

The  lords  of  the  highland  provincial  court  of  Holland  are  like- 
wise, in  particular,  sharply  prohibited  from  enjoying  from  the  sui- 
tors any  gifts  or  presents  of  any  the  most  trifling  description  what- 
soever, upon  pain  of  forfeiting  their  offices,  and  also  of  arbitrary 
correction;  and  they  ought,  on  that  account,  to  declare  every  year 
upon  oath,  that  neither  by  themselves  nor  by  their  wives,  chil- 
dren, domestics,  or  others  belonging  to  them,  have  they  knowingly 
enjoyed  any  thing,  and  they  ought  to  bind  themselves  eodem 
Sacramento,  to  take  care  that  it  does  not  occur. 

§  9.  If  in  the  mean  time  there  be  any  or  the  least  suspicion,  Corruption, 
they  ought  to  purge  themselves  of  it  by  oath,  and  direct  and  to  be  punished, 
compel  the  suitor,  on  whom  the  suspicion  falls,  in  the  name  of 
the  court,  to  declare  upon  oath,  that  he  neither  gave  nor  promised 
to  give  any  thing  to  any  one  member  of  the  court  or  their  ser- 
vants. The  person  who  corrupts  and  is  found  to  have  done  so, 
either  before  or  after  pronouncing  of  the  sentence,  forfeits,  in 
consequence  thereof,  what  he  gave  or  promised,  on  behalf  of  the 
poor,  and  also  incurs,  a  penalty,  proportioned  and  equal  to  the 
value  of  the  matter  which  he  has  to  transact,  besides  arbitrary 
correction,  infamy,  and  disqualification  from  bearing  at  any 
time  any  offices  or  benefices.  But  if  the  suitors,  before  they  are 
accused  thereof  faithfully  inform  the  court,  before  contestation 
of  suit,  what  they  had  given,  or  what  had  been  extorted  from 
them  by  any  one  for  the  purpose  of  promoting  their  cases,  they 
are  to  be  liberated  from  the  said  fines.  (1) 

$  10.  But  if,  through  ignorance  in  a  judge  or  otherwise,  an  ignorance  of » 
unjust  sentence  be  pronounced,  the  judge  will  not  be  respon-  Jjjjj^*  ***" 
•ible  for  it ;  but  those  who  think  themselves  aggrieved  thereby, 
will  be  obliged  to  avail  themselves  of  an  appeal,  or  the  higher 
jurisdiction  of  another  judge.  (2) 


(i)  See  Instruct*  van  den  Hogen  Raad, 
art.  jo.  Nader  ampliatie  van  d'  Instructie, 
(subsequent  ampliation  of  the  instruc- 
tion), tit.  ult.  art,  I,  0,  3.  &  aeq.  Placaat 
(Proclamation)  of  the  States  General,  July 
i,  1651 ;  and  of  the  States  of  Holland 
HpiaA  the  OreSer  Mus,  and  others,  Fe- 
bruary 6, 165a.  Cost.  Utrecht,  tit.  i.  art. 
11.    Keuxen  van  de  Stad  Leydcn,  art.  a, 


3, 4.  &  sea..  Handvest  (charter)  of  Al- 
bert Duke  Bavaria,  granted  to  the  city  of 
Amsterdam  in  the  year  1387.  Jacob  van 
Heemskerk,  Hollands©  Arcadie,  p.  755.  h 
p.  485.  of  the>  last  edition. 

(2)  Vinn.  ad  §  1.  Instit.  de  obligat. 
quae  quasi  ex  delict.  Christin.  voL  4.  de- 
cis.  95.  n.  4.  Zypae  Notft.  Jur.  Belg.  de 
appellat.  vers,  in  alqnibus. 


j 
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Error  of  an  Ad- 
vocate; whether 
punishable,  and 
under  what  Cir- 
cumstances. 


Falsification  and 
false  Coinage, 
what ;  and  how 
to  be  punished. 


Of  common 
Falsification,  and 
in  what  Manner 
punishable. 


§11.  Likewise  an  advocate,  who  commits  a  mistake,  is  not 
responsible  for  it  (1) ;  for  although  it  does  not  become  and  is  a 
disgrace  to  an  advocate,  (to  whom  it  is  a  disgrace  to  be  igftorant 
of  the  laws)  (2)  still  it  would  be  too  hard,  that,  in  such  a  vast  sea 
of  discord,  and  in  a  knowledge  of  every  matter  and  multiplicity  of 
lawsuits,  they  should  be  obliged  to  answer  so  strictly  upon  every 
point  in  particular,  unless  they  could  be  cotivicted  of  public 
fraud. 

§  12.  Falsification,  belonging  to  the  violation  of  the  supreme 
power,  is  false  coining  of  the  emperor's  own  coin,  committed  by 
the  appointed  mint-masters,  and  clipping  and  other  fraud  com- 
mitted by  others,  which  were  punished  with  less  severity,  but 
mostly  capitally,  with  the  sword  (5).  Whence  it  seems  to  bare 
proceeded,  that  in  antient  times,  in  these  countries,  false 
coiners  were  burnt  with  fire  without  distinction,  and  like- 
wise boiled  in  oil,  according  to  what  appeal's  in  the  antient 
local  laws  of  Friezland  (4),  viz.  u  It  is  the  custom  throughout 
Germany,  that  the  thief  is  punished*  with  the  gallows;  the  mur- 
derer and  incendiary  causing  death,  with  the  wheel ;  manslaughter 
and  robbery,  with  the  sword;  and  the  falsifier  with  the  kettle.19 
It  appears  likewise  in  the  customs  of  Utrecht  (5),  where  it  is 
said  more  distinctly,  "  Whoever  falsifies  the  coin  of  the  lord, 
either  by  clipping,  counterfeiting,  colouring,  or  otherwise;  <* 
whoever  coins  false  coin,  shall  forfeit  the  body,  namely,  clippers 
by  the  gallows,  and  false  coiners  by  fire."  On  mature  conside- 
ration of  these  laws  (since  with  us  the  images  or  arms  of  the 
emperors  or  magistrates  have  no  value  of  themselves),  we  may 
justly  understand  that  all  common  false  coins,  made  by  others 
than  the  coiners  themselves,  should  fail  into  a  sort  of  common 
falsification,  and  that  the  parties  so  offending  ought  to  be 
punished  in  like  manner. 

J  IS.  Common  falsification  includes  all  sorts  of  nets,  by  which 
any  one  counterfeits  any  writing,  or  erases,  or  unfaithfully  few* 
fies,  or  weighs  or  measures  with  any  false  smaller  measure  or  bad 
weight  (6).  The  punishment  of  which  offences,  on  account  of 
the  uncertainty  of  the  circumstances,  is  severe ;  and  as  the  com- 


( i )  Chrbrin.  voL  4.  dec.  95.  n.  4.  Ar- 
gentr.  ad  Consuetud.  Brittan.  art.  33* 
Neostad.  de  pact.  amen.  dec.  i.  n.  14.  &c 
seq. 

(a)  1.  a.  §  43.  Ff.  de  origin.  Jur. 

(3)  1.  1,2.  Cod.  de  falsi  moneta.  1.  8, 
9.    Ff.  ad  1.  Cornel,  de  fils.  Junct.  1. 6. 


Ff.  ad  1.  Jul.  Majeatat. 

(4)  Omlandse  Land-regten,  1.  7.  *"* 

48. 

($)  Rubr.  41.  art.  2. 

(6)  1. 1.  $4.  &  6.  I.9.  §P«-  li  «*• 
§  1.  1.43. 1.  as-  »•  a8-  1.  29. 1 3«-"-- 

leg.  Cornel,  dc  fals. 
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am  interest  is  deeply  cpneerned  therein,  it  is  punished  with  the 
sword,  but  mostly  by  banishment  and  confiscation  of  property  (1). 
In  some  places  these  offence?  we  punished  by  cutting  off  the  > 

right  hand,  cutting  off  the  ears,  branding  in  the  face,  and 
similar  punishment  (8).  According  to  a  proclamation  of  the 
emperor  Charles  of  the  30th  January  1545,  such  offenders  were 
to  be  punished  with  the  gallows,  which  in  process  of  time  was 
mitigated  into  banishment  and  whipping.  At  present  falsifica- 
tion is  mostly  punished  among  us  by  public  whipping,  with  the 
false  letters  hung  over  the  head,  and  by  subsequent  banishment 
and  confiscation  of  property.  (3) 

§  14.  Those  who  are  convicted  of  penury,  are  declared  to  Perjury,  whether 
be  dishonest  and  perjured;  and,  independently  thereof  after  *ye  ^^ 
indemnification  made  to  the  injured  party,  are  punished  corpo-? 
rally  according  to  circumstance  (4).  Such  an  one  was  by  sen- 
tence of  March  31st,  1516,  condemned  by  the  Court  of  Holland 
to  have  the  first  joint  of  his  two  forefingers  cut  off,  besides 
paying  a  fine  of  20  Philippus  gilders,  in  the  case  of  Adrian  van 
Borsselen,  knight,  constable  and  bailiff  of  Woerden,  impetrator 
in  case  of  reformation  against  Jan  Martyr.  (5) 

§15.  All  crimes,  by  which  any  knavery  or  fraud  is  committed,  Knavery,  what; 
and  which  have  no  particular  name,  quod  crimen  stellionatus  2^,  ^sauti" 
dicUur  (6),  are  also  pupished  with  an  extraordinary  punishment 
at  discretion  (7).  And  so,  in  Friezland,  a  certain  Englishman 
who  carried  about  for  sale  silver  chains  and  likewise  copper 
chains  gilt,  which  be  passed  off  for  gold,  and  dealt  in  them,  or 
otherwise  deceived  the  good  people  therewith,  by  means  of  a 
gold  chain  which  he  had  among  the  heap,  and  made  use  of 
as  a  sample,  was  publicly  exposed  with  one  of  those  chains 
about  the  neck,  and  afterwards  whipped  and  banished.  (8) 

$  16.  To  this  class  of  offences  also  belongs  the  unfaithfulness  Prevarication, 
of  juridical  advocates  and  counsellors,  who  communicate  to  the  *  bepmuhed! 
opposite  party  what  had  been  confided  to  them  by.  their  clients, 
and  thus  serve  first  the  one  and  then  the  other;  which  we  de- 
nominate prevarication,  and  which  is  punishable  at  discretion, 
by  dismisaion  from  office,  and  by  being  declared  to  be  dishonest, 


(i)  1.  22.  Cod.  ad  leg.  Corn,  de  fab. 
(i)  Arg.  Novell.  17.  c.  8.  &  Novell. 
4».  c.  i. 

(3)  See  Gudelin.  de  Jure  Noviaa.  lib.  5. 
c  zo.  vers,  aliud  crimen.  Damhouder. 
Prax.  Criminal,  c  no.  &  acq.  Chriatin. 
roi.  4.  deds.  tip.  n.  u,  u, 

(4)  See  JthtetBhus.  de  duT.  Jur.  lib.  6. 
c.  9.  in  fin.  £>amfioudejr,  Prax.  Criminal, 
c-j.  n.  19."  Jul.  Clarui.  §nerjurhim,  n.  ix. 


Menoch.  de  arbitral-.  Jud.  cas.  319.  n.  23. 
&  aeq. 

(5)  Vide  Sememie  Boek,  p.  56. 

(6)  1. 3.  §  1.  Ff.  de  crimine  atelliooat. 

(7)  1*  3*§**  Ff.  *  Li.  Cod.  de 
crimine  stellionatiu. 

(8)  See  Sande,  1. $.  tit.  9.  def.  8.  Me- 
noch. de  arbitrar.  Judic  lib.  2.  cas.  383.  fc 
Jul.  Clarus.  §  final,  quest.  83.  vers.  Si  quis 
imposturam. 
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and  by  banishment,  confiscation  of  property,  or  similar  punish- 
ment. (1) 

$  17.  Monopoly,  or  dearth  caused  by  the  fraudulent  buying 
up  of  provisions  to  the  prejudice  of  the  public  interest,  is  punished 
by  banishment  or  confiscation  of  property  (2). 


CHAP.  XXXIV. 

Of  Crimes  against  Life,  and  of  Murder. 

[Grot.  3. 33.] 


§  1.  Murder,  what;  and  howpu- 
nishable. 

2.  Of  Parricide  and  Infanticide. 

3.  Exposing  Children,  how  pu- 

nishable. 

4.  Those  who  allow  themselves 

to  he  bribed  to  kill  another, 
how  punishable. 

5.  Those  who  seek  to  deprive 

any  one  of  his  Life  with 
Poison,  how  to  be  punished. 

6.  Magicians  and  Soothsayers, 

who;  and  how  they  are  to 
be  punished. 

7.  Murder    through    Neglect, 

without  Design,  how  pu- 
nishable. 

8.  Murder  perpetrated  in  ex- 


cessive Drunkenness,  how 

to  be  punished. 
9.  Those  who  go  out   armed, 

with  Design  to  kill  another, 

how  punishable. 
1 1 .  Necessary  Defence,  what 
12.'  Suicide,  whether,  and  when 

punishable. 

13.  Those  who  drown  themseha 

cannot  be  punished,  but 
ought  to  be  inspected. 

14.  Of  the  Punishment  of  Murder 

in  which  several  Persons  are 
guilty. 

15.  Indemnity  to  Persons  who 

have  suffered  Damage  m  a 
Murder ;  whether,  and  ham 
to  be  given* 


Murder,  what;   §  i#  QRIME  against  life  is  murder,  which  is  commonly  taken 
able.  wpul    *  for  all  deeds  by  which  one  person  improperly  causes 

the  death  of  another  human  being  (S) ;  and  since  in  die  punish- 
ment of  crimes,  on  account  of  the  varying  circumstances  which 
either  aggravate  or  mitigate  the  punishments  (which  are  other- 
wise certain),  much  is  left  to  the  discretion  of  the  judge  (*) ;  *b 


(i)  1. 1.  §  1. 1. 3.  §  a.  Ff.  da  prevaricat. 
L  4.  %  4.  Ff.  de  his  qui  notant.  infamia. 
See  Menoch.  de  arbitral-.  Jod.  <-.  313.  n.  5. 
8.  Boai.  Prax.  Criminal,  tit.  oe^ncvaricat. 
jrom.  2.  Farinac.  torn.  1.  thy  1.  quart.  4. 
n.  15. 

(a)  L  uric  Cod.  de  Monopolies.  Plac. 


October  7, 1531 ;  Oct.  4,  1540;  andMjr 
yi,  156a.  See  the  Proclamation*  refect- 
ing provisions,  and  the  notes  made  by  Mr. 
Dirk  Graswinkel  concerning  the  em*- 

(3)  I.7.  (6.  Ff.  ad  leg.  atpil. 

(4)  Zyp.Nottt.  Jut.  Bclg.  tie.  1 
Gudelin.  de  Jure  Nora.  &b.  $.  c  ij 


Ch.  34.]    Qf  Crimes  against  L&e,  and  qf  Murder. 
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in  punishing  murder,  many  things  ought  also  to  be  considered, 
as  how,  in  what  way,  by  whom,  and  to  whom  it  has  occurred, 
in  order  to  distinguish  whether  the  same  ought  to  be  ordinarily 
or  extraordinarily  punished,  that  is  to  say,  whether  it  is  to  be 
punished  with  more  or  less  severity  than  the  common  punish- 
ment; for,  as  many  circumstances  often  make  the  punishment  of 
death  lighter,  and  cause  it  to  be  mitigated  to  banishment  or  other 
inferiorpunishment,  so  other  circumstances  may  also  aggravate  the 
punishment  to  hanging,  burning,  breaking  upon  the  wheel,  and 
the  like ;  which  circumstances  consist  much  in  the  difference 
between  the  time,  place,  the  manner  of  committing  it,  the  cause 
of  the  crime  committed,  and  distinction  of  persons,  as  well  of 
those  who  commit  it,  as  those  who  suffer  it.  (1) 

The  ordinary  and  common  punishment  of  a  murder,  committed 
wilfully  with  a  wicked  design  and  malicious  intention,  is  be- 
heading. (2) 

The  extraordinary  and  peculiar  punishment  is  two-fold ;  viz. 
either  more  and  greater,  or  inferior. 

The  greater  punishment  takes  place  in  all  homicides  in  which 
murder  and  mere  violence  is  mixed  with  it. 

§  2.  Also,  in  parricide  or  infanticide  the  punishment  is,  ac- 
cording to  customs  of  every  place,  almost  peculiar  (3);  but,  lfl£intiode- 
among  us,  those  who  murder  their  fathers,  (and  in  this  class  of 
criminals  are  included  all  those  who  kill  their  parents,  their 
children,  their  consorts,  or  others  of  their  nearest  relations  by 
blood),  are  mostly  broken  upon  the  wheel  (4) ;  their  bodies  are 
dragged  upon  a  hurdle,  and  placed  upon  a  wheel.  Women 
who  kill  their  children  are  often  strangled  with  a  rope,  and 
their  bodies  are  placed  upon  a  post  (5) 

§3.  But  those  who  lay  or  expose  their  children  abroad  to  Exposing  of 
hazard,  are  mostly  punished  by  whipping,  branding,  and  banish-  Z^JSu. 
ment,  or  with  less  severity,  according  to  discretion ;  which  is 
to  be  understood  of  such  as  from  poverty  leave  and  expose  their 
children  in  public  places,  where  they  may  immediately  be  found, 
and  may  be  maintained  either  by  those  who  find  and  take  them, 


and 


(t)  1.  9.  $  11.  Ff.  de  poniis.  The  rii* 
cumstances  above  alluded  to  are  treated  by 
Gail.  lib.  %.  obaerr.  1 10.  Claras,  §  Hotni- 
cidiuxn,  n.  i.  &  seq.  Bom.  Prax.  Criminal, 
titr  do  Homicid.  num.  68. 8c  seq. 

(?)  §  5.  Instit.  de  public  Jud. 

(S)  Oa  this  subject  see  Gudelin.  de 
Jure  Nqviaoimo,  lib.  5.  c  17.  vers.  pen. 
Dambouder,prax.cnm.  c.  87.  n.  3.  Peres, 
ad  Cod.  de  his  qui  parent,  vol  Ub.  occid. 


n.  3.  Anth.  Math,  de  Criminib.  lib.  48. 
tit.  6.  c.  ult.  n.  ult.  Wesemb.  pantit. 
Ff.  ad  leg.  Pompejan.  de  parricid.  n.  5. 
Gomes,  resolut.  torn.  3.  c.  3.  n.  3.  Oar. 
§  parricidium.  n.  5. 

(4)  §  6.  Inst,  de  publ  jud. 

(5)  Vide  Tenaur.  decis.  13.  Anton. 
Faber.  Cod.  lib.  9.  tit.  1 1.  Beriich.  Prac- 
tical Conclus.  part.  4.  conclus.  7.  n.ao. 
h  seq.    Sande,  lib.  5.  tit.  9.  def.  3* 
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Those  who 
allow  themselves 
to  be  bribed  to 
kill  another, 
how  punishable. 


Those  who  seek 
to  deprive  any 
one  of  his  life 
by  Poison,  how 
to  be  punished. 


Magicians  and 
Soothsayers, 
who;  and  how 
to  be  punished. 


or  otherwise  by  the  pdbKc;  but  those  who,  without  any  ne- 
cessity, lay  down  their  children  iit  a  solitary  place,  where  they 
may  die  of  hunger  and  cold,  are  punished  with  death.  (1) 

§  4.  Those  who  allow  themselves  to  be  bribed  to  kill  mother, 
both  the  briber  and  die  person  bribed  are  punished  with  greater 
severity  (2);  and  commonly  by  placing  their  bodies  upon  a 
wheel,  by  breaking  upon  the  whed,  quartering  die  body,  and 
skkilar  pm?i shmmt ;  and  so,  on  the  5th  April  1664,  at  Am- 
sterdam, one  John  ^ienwketk,  who  was  bribed  by  a  certain  jew, 
and  bail  shot  to  death  another  jew,  for  a  Certain  trifling  gain, 
was  strangled  half  to  death  and  afterwards  broken  open  a  wheel) 
and  bis  body  was  placed  upon  a  wheel.  (J) 

§  5.  Those  who  seek  to  kill  any  one  with  poison,  are  alio 
punished  with  the  sword,  although  the  person  should  not  die 
thereof  (4);  at  some  places  the  men  are  placed  upon  a  wheel, 
and  women  are  covered  with  something  hollow  in  a  tub  of 
water,  (5) 

$  6.  Soothsayers,  and  persons  accused  of  sorcery,  woe 
antiently  burnt  alive  (6) ;  but  as,  after  many  grievous  example  of 
our  time,  it  was  at  last  found  that  such  offences  consisted  only  in 
the  mere  imagination  of  some  unnatural  power,  which  in  reality 
did  not  exist,  and  that  those  who  believed  such  things  were  them- 
selves sufficiently  enchanted ;  so  similar  cases  are  at  present  db- 
ndssed  from  our  tribunals.  And  it  is  likewise  taught  by  all 
orthodox,  expositors  of  the  holy  scripture,  and  asserted  as  a  foun- 
dation 6f  an  orthodox  christian  belief,  that  one  should  not  attri- 
bute any  unnatural  or  supernatural  power  to  any  human  bsipg, 
not  even  to  the  devil  and  evil  spirits ;  nor  ascribe  to  any  or  the 
least  effect  and  temptation,  any  strength  or  power  besides  that 
which  is  allowed  to  them  by  God.  Whatever  has  been  effected 
by  any  renowned  magicians,  has  always  proved  to  be  fake:  sod 
the  Lord  said  to  Moses  (7),  "  Regard  not  them  that  have 
familiar  spirits,  neither  seek  after  wizards,  to  be  defiled  by 
them ;  I  am  the  Lord  your  God ;"  and  (8)  "  The  sou!  that 
turneth  after  such  as  have  familiar  spirits,  and  after  wizards, 
to  go  a  whoring  after  them,  I  will  even  set  my  face  again* 


(i)  Arg.  1.  15.  Ff.  ad  leg.  Corn,  de 
Sicariis.  1.  4.  Ff.  de  agnosc.  vel  alend. 
lib. 

(a)  1.  is-  I  »•  Ff-  «*  1-  Cam-  <*•  sicar- 
1.  1.  §3.  Ff.   I.  7.  Cod.  eod.  ex.  verb. 

mandaverit  de  homiddio  in  6. 

(3)  See  Julius  Clarua  lib.  5.  Sentent. 

'mum,  n.  4.    Damnouder,  Prai. 


Crim.  c.  85. 


(4)  1.  3.  Ff.  ad  leg.  Corn,  de  Sear, 
leg.  28.  (  veneurii  FT.  Cod.  §  fceat  to 
Cornelia.  Inst,  de  publ.  jud. 

(5)  See  the  Criminal  Oi  ils—annr cf  ate 
Emperor  Charles  V.  ofthefssr  itf""1 
1531,  ait.  130.  ' 

(6)  Ars- 1: 5.  Cod.  de  makfias. 
7)  Ley.  xi*.  31. 
S)  Lev.  x*.  6. 
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that  soul,  and  will  cot  him  off  from  among  his  people;"  and  (J), 
"  Surely  there  is  no  enchantment  against  Jacob ;  neither  is  there 
any  divination  against  Israel ;"  that  is,  agailfct  believers.     So 
that  since  the  reformed  religion  was  introduced  into  these  coun- 
tries, no  witchcraft  or  ghosts  are  found,  neither  are  there  any  more 
people  found,  nor  are  there  any  people  more  known,  who  appro- 
priate to  themselves  any  sorcery  or  supernatural  effects ;  because, 
according  to  our  doctrine,  no  belief  is  placed  therein ;  whereas  in 
other  countries,  such  impositions  abound  as  a  punisment  of  then: 
superstition.  It  is  not  that  it  occurs  there  more  than  in  these  coun- 
tries, or  that  more  unnatural  things  are  done  there ;  but  people 
are  found  there  who  attribute  to  themselves  similar  power,  and 
by  a  false  appearance  shew  something  (as  if  something  exists 
which  does  not),  and  which  others  through  superstition  admit; 
or  perhaps  the  evil  spirit  is  permitted  by  God  to  tempt  the 
unbelievers  in  their  unbelief  more  there  than  here.     In  truth, 
we  see  that,   among  believers,    such    ghosts   are   not    found 
which  others  complain  of,  and  say  that  they  have  met  with 
them.    We  do  not  find  that  there  is  a  single  man  who  could 
ever  effect  any  thing  unnatural ;  and  even  that  those  who  have 
pretended  to  do  so,  andimagined  that  they  could  do  something, 
were  convinced  of  their  own  deceit  and  falsity.     There  "mere 
some  who  rubbed  the  skull  "and  joints  with  some  ointment,  in 
consequence  of  which  they  fell  into  a  stupified  impotency,  and 
imagined  that  they  flew  out  of  the  chimney  upon  a  broomstick ; 
and  on  recovering  their  senses,  fancied  and  made  others  believe, 
that  they  had  performed  wonders,  notwithstanding  they  had  not 
quitted  their  place  (2).     What  strange   things  are  shewn  by 
those  who  go  about  with  the  juggler's  bag,  and  play  out  of  the 
budget,  which  on  being  discovered,  are  deemed  nothing.     Such 
people  were  the  wise  men  and  the  sorcerers  or  magicians  of 
Egypt,  who  were  called  by  Pharaoh  to  imitate  the  miracles 
which  God  caused  to  be  shewn  to  him  by  Aaron  (3),  who  by 
some  dextrous  art,  shewed  as  if  their  rods  (like  that  of  Aaron), 
had  also  changed  into  serpents ;  which,  however,  in  truth  was 
not  the  case,  and  which  clearly  appeared  in  the  second  trial, 
where  Aaron  by  God's  command,  caused  the  dust  of  the  earth 
to  be  changed  into  lice,  which  they  tried  to  imitate,  but  they 
could  not,  and  their  enchantment  was  found  false ;  so  that  they 


i 


i)  Numb,  xziii.  23. 

(*)  Several  occurrences  of  this  kind  are 
Jdrted  by  the  counsellor  H.  van  Heems- 


kerk,  in  his  Batavise  Arcadia,  p.  49.  & 
seq. 

(3)  Exod.fii.  zi. 


H  H 
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themselves  acknowledged  therein  the  power  of  God  (1).    And  it 
is  no  less  a  fable  that  the  ghost  of  Samuel  should  have  been 
raised  through  the  power  of  the  sorceress  (2),  which  was  not 
seen  or  acknowledged  by  Saul  himself;  but  he  was  persuaded 
-by  the  sorceress  that  she  saw  him ;  whom  he  (haying  strayed 
from  God,  through  God's  righteous  will),  honoured  instead  of 
.Samuel ;  and  having  fallen  on  his  face,  put  questions ;  to  which 
having  been  prepared  by  the  woman,  in  consequence  of  the  pro- 
posal of  Saul  himself,  and  by  what  had  already  taken  place,  suf- 
ficient answers  could  be  given,  without  our  being  obliged  to 
admit  them  to  be  supernatural  predictions  of  future  events,  that 
are  known  to  God  alone.     For  which  also  Jesus   the  son  of 
Syrach,  is  reprimanded,  because  he  admitted  that  Samuel  him- 
self after  he  departed  this  life,  had  prophesied  and  predicted 
.the  end  of  Saul  (3).    But  although  it  is  not  admitted  as  a  truth 
by  orthodox  people,  and  clearly  appears  to  have  consisted  in 
.nothing  hut  deceptions ;   yet  on  account  of  the  superstition 
nourished  among  bad  and  silly  people,  such  magicians,  sooth- 
sayers, and  others,  who  go  about  with  some  conjuring  words,  or 
.attribute  them  to  themselves,  are  punished  on  account  of  their 
conceitedness  and  superstition,  by  whipping,  banishment,  or  the 
like  punishment.  (4) 
%  7.  Less  than  ordinary  punishment  is  inflicted  in  homicide, 
^hS^dS?  which  has  not  happened  wilfully  or  intentionally,  but  merely 
how  punishable,   through  neglect  (5),    which  is    punished    according   to  &r 

cretion.  (6) 

§  8.  Formerly,  excessive  drunkenness  used  to  excuse  a  person 
from  evil  design,  and  from  the  common  punishment  (7).  Bat, 
with  us,  it  is  not  taken  into  consideration ;  and  the  old  proverb 
takes  place;  viz.  "  That  what  a  man  does  when  drunk,  he 
ought  to  make  amends  for  when  sober'9  (8).  In  the  proclama- 
tions of  the  Emperor  Charles,  October  7,  1531,  (art  15.)  and 
January  80,  1545,  it  is  clearly  directed,  that  for  homicide  com- 
mitted during  drunkenness,  no  pardon  or  remission  should  be 


Muidcr, 


Murder,  perpe- 
trated in  exces- 
sive Drunken* 
nets,  how  to  be 

punished. 


(i)  Exod.  viii.  18. 
2)  iSun.ixfiu.il. 


1 


EccUstasticus,  xlvi.  u. 

(4)  See  Jotn.  tan  den  Sande,  lib.  5. 
tit.  9.  def.  8.  end  particularly  Jacob  van 
Heemakerk,  who  has  treated  thb  subject 
at  large  in  his  Hollandse  Arcadia,  p.  1 13. 
{p.  49.  h  seq.  of  last  edition.) 

(5)  1.  7.  ad  leg.  Corn,  de  Sicar. 

(6)  Arg.  1.  ij  $sed  si  Chum,  fc  1. 3.  § 
6ed  ex  Senatus  cons.  1. 4.  $  I.  Ff.  ad  4eg. 
Cora,  de  Skar. 


(7)  1.  orane.  6.  $  per  vunim  FT.  de  re 
militari.  quod  connrmat.  Gail.  lib.  s» 
obs.  1 10.  n.  04.  in  fine.  Ganis  §  snaL 
quest.  60.  n.  it.  Gomes,  renoluc.ton.3. 
c.  1.  n.  73.  Mcnoch.  de  arbitrar.  Jodie 
casu  3 1 6.  Tiraquell.  de  pan.  temp.  cos*.  6. 

(8)  See  Andr.  Gail.  lib.  1.  obs.  HO. 
Daoonouder,  Prax.  Crimio.  c.  84.  Godefin. 
de  JureNovisum.hb.5.  c.  17.  vers,  quam 
ebrietss.  Zyp.  Notitia  Jur.  BeJg.  tit.  to 
aboL  vers,  ft  <juamvis. 
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granted;  and  being  granted,  should  be  considered  as  im- 
properly granted,  and  should  not  be  confirmed,  but  be  punished 
with  greater  severity.  It  was  likewise  directed  in  the  articles  of 
war,  of  the  13th  August  1592,  (art.  67.)  to  the  soldiers  and 
warriors,  among  whom  it  easily  occurs ;  and  therefore,  at  Delft> 
in  May  1651,  upon  advice  taken  from  the  court  and  high  court, 
the  person  of  Zybert  vari  der  Have,  who  having  committed 
manslaughter  in  a  fit  of  excessive  drunkenness,  notwithstanding 
great  intercession,  and  every  imaginable  regard  tending  to 
excuse  him,  could  not  escape  the  ordinary  punishment,  but  was 
publicly  beheaded  upon  the  scaffold.  (1) 

§  9.  Any  person  who  goes  out  armed  with  design  to  wound  Those  who  go 
another,      not  at  present  punished  for  it ;  unless  he  had  already  ^Ded^to  km 
committed  any  act  of  hostility,  and  had  already  begun  to  ex-  another,  how 
ecute  his  design,  which  in  such  a  case  is  punished  at  dis»  **" 
cretioiu  (2) 

The  punishment,  therefore,  against  those  who  draw  a  knife  to 
wound  another  (which  formerly  was  either  not  inflicted,  or  used 
to  be  very  small),  is  now  aggravated  and  increased  at  some  places 
very  wisely  to  two  and  three  hundred  and  more  gilders ;  because 
such  conduct  differs  but  very  little  from  the  deed,  and  can 
scarcely  be  avoided.  (3) 

§  10.  If  any  person  perishes,  in  consequence  of  any  thing 
happening  without  any  neglect  and  fault,  in  a  proper  and  per- 
mitted way,  it  is  not  punishable.  (4) 

$11.  And  likewise,  if  any  person  kills  another  in  necessary  Necessary 
self-defence,  that  is  to  say,  being  under  the  necessity  and  urged  Dif*lct»  wh*» 
to  defend  and  protect  his  own  life,  or  the  lives  of  his  wife  or 
children,  or  his  property,  against  violence,  he  will  not  be  guilty 
of  murder  (5) ;  and,  in  such  a  case  he  will  obtain  personal 
security  from  the  supreme  government  (6).  Under  necessary 
defence  is  also  reckoned  defence  against  a  nocturnal  robber  (7), 
and  also  against  a  ravisher  of  women.  (8) 


(i)  Vide  Papepy,  p.  399.  (p.  481.  of 
last  edition) .  Zurk,  Cod.  Bat.  p.  259.  an 
not*,  k  Nareden  des  tweden  druks  1717. 

(l)  Gudelin.  de  Jure  Novis.  lib.  5.  c.17. 
veil,  mox  dictum.  Zyp.  Notit.  Jur.  Belg. 
tit.  ad  leg.  Cornel,  de  Sicar.  vert.  &  quia. 
&  tit.  ad  leg.  Jul.  majest.  vera,  in  tumul- 
tibus.  Peres.  Cod.  ad  leg.  Cornel  de  Sicar. 
n.  St  6.  Sande,  lib.  5.  tit.  9.  defin.  11. 
Anthoa.  Math,  de  Criminib.  lib.  48.  tit.  5. 
c.  1.  n.3.  c.  3.  n.  ix.  &  tit.  6.  c.  1.  n.  7. 
tit,  1 8.  c  4.  n.  13.  Faber  ad  Cod.  de 
poenis.  defin.  20.  Gomes,  torn.  3.  resolut. 
c.  3.  n.  xi.  30.  Clarus  §  fin.  qusert.  92. 
Faiinac.  Frax.  Crimin.  quxsu  114. 

H 


(3)  Cons.  &  Adv.  vol.  ii.  c.  194. 

(4)  I  h  4»  5*  Inatit.  ad  leg.  aquil.  1. 1 1. 
1.  31.  Ff.  eod. 

(5)  1.  1.  Cod.  unde  vi.  1. 1,  2,  3-#Cod. 
ad  leg.  Cornel  de  Sicar.. 

(6)  See  Papegay,  p.  (mini)  388*  in  fine, 
and  p.  474.  of  the  last  edition. 

(7)  1*  4*  I  l'  Ff.  ad  leg.  aquil.  &  1. 9.  § 
ad  leg.  Corn,  de  Sicar. 

(8)  Arg.  I..  3.  Ff.  de  Justit.  tc  Jure. 
Grotius,  de  Jure  Belli,  lib.  2.  c.  x.  n.  7. 
Less,  de  Justitia  &  Jure,  lib.  %.  c.  9.  du- 
bit.  13.  n.  76. 
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Suicide,  whether 
and  when 
punishable. 


In  like  manner  any  one  is  at  liberty,  for  necessary  defence  of 
Jiimself  as  well  as  of  those  belonging  to  him,  to  arm  himself 
against  night-robbers,  and  those  who  beset  the  public  roads  in 
order  to  deprive  any  one  of  his  property,  and  to  kill  them 
freely  (1).  This  permission  takes  place  in  all  sorts  of  violence 
and  necessary  defence,  and  may  be  extended  to  every  one  who 
attempts  to  deprive  another  of  his  life,  so  that  he  cannot  escape 
without  defending  himself  (2).  And  in  like. manner  one  may 
freely  kill  a  thief  whom  one  finds  at  night  upon  one's  estate,  and 
by  day  if  he  further  intends  to  defend  himself  with  arms,  with* 
out  being  obliged  to  warn  him  by  calling  out ;  because  it  is  not 
required  by  the  proclamation  of  the  States  of  Holland  of  the 
16th  December  1596;  the  19th  March  1614  (art  7-);  where  it 
is  allowed,  in  the  following  words :  "  For  so  far  as  any  of  the 
said  thieves  (being  detected  at  night  in  the  offence  by  a  landlord 
or  any  of  his  family)  shall  be  killed  or  wounded,  we  understand, 
that  nothing  shall  be  forfeited  thereby"  (3).  Therefore,  the 
laws  permit  us  to  withstand  all  violence  (being  under  the  neces- 
sity) with  violence  (4) ;  in  so  far,  that  a  husband,  finding  his 
wife  in  adultery,  may  kill  her  with  the  adulterer ;  as  a  father 
may  the  ravisher  of  his  daughter,  without  being  liable  to  any 
thing  (5).  This,  however,  does  not  agree  with  our  manners, 
which  fixed  the  punishment  of  adultery,  and  ravishment  with 
will,  to  a  fine  (6),  though  it  is  still  maintained  by  some ;  but 
whether  and  in  what  manner  such  offenders  are  to  be  punished 
among  us,  we  shall  state  in  the  subsequent  part  of  this  work. 

§  12.  With  respect  to  the  case  of  a  person  who  kills  himself 
and  wilfully  causes  his  own  death,  whether  and  in  what  manner 
he  is  to  be  punished ;  this  point  is  to  be  considered ;  viz.  That 
the  death  of  such  is  not  punishable,  unless  it  legally  appears, 
that  he  designedly  killed  himself,  out  of  malice  after  the  com- 
mission of  a  crime,  in  consequence  of  a  remorse  of  his  con- 


(i)  1,  i.  C.  qnandoliceat  unicuique  bine 
judice  se  vind.  1. 4.  Cod.  id  leg;  Corn,  de 
Star. 

(1)  I.3.  Cod.eod.' 

(3)  L  9.  Ff.  ad  leg.  Corn,  de  Sicar.  8c 
1.  4.  §  1.  Ff.  ad  leg.  aquil.  See  further 
Clarua  §  homicidum.  n.  47.  Grotius  de 
Jure  Bell.  lib.  a.  ex.  n.  12.  Peres,  ad 
tit.  Cod.  ad  leg.  Cornel,  de  Sicar.  n.  42. 

(4)  1.  3.  Ff.  de  Just.  &  Jure.  Pertx.  ad 
tit.  Cod.  quando  lie.  unicuique  sine  jud. 
n.  3.  See  also  Grotius,  de  Jure  BelK, 
lib.  2.  c.  1 .  &  Inleyd.  lib.  3:  <n  33.  n.  27, 
*8, 29.    Carotin,  vol  U.  decb.  162.  See 


likewise  Cons.  &  Adv.  roI.hr.  coos.  1 1. 
n.  7.  8c  cons.  40. 

(5)  1.20.  8t  seq.  Ff.  ad  leg.  Jul.  de 
adult,  auth.  Si  qub  Cod.  eod.  1.  30.  Ff.  ad 
leg.  aquil.  Numbers,  ch.  xxhr.  v.  7,  $■ 
Claras  §  homtcid.  n.  49.  Se«  further 
Couvarr.  de  matrimonio.  part.  *.  c.  7.  &•  7- 
Less,  de  Just.  &  Jure,  lib.  2>  c.  9.  dub.  5. 
Zypae.  Not.  Jur.  Belg.  tit.  de  itpto*. 
virgin,  in  pr.  Gudelin.  de  Jure  Noviss,  Kb. 5. 
c.  18.  vers,  prater  eas. 

(6)  Ut  recte  Now.  Groeneweg.  ad  L 
Gncch.  4.  Cod.  ad  leg.  Jul  de  adult. 
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science,  to  avoid  punishment;  but  those  who  deprive  themselves 
of  their  life,  without  being  guilty  of  any  previous  crimes,  merely 
from  despair,  are  not  considered  as  punishable  (1),  according  to 
the  great  privilege  granted  by  the  Lady  Maria  of  Burgundy, 
March  13th,  1476,  to  the  people  of  Holland,  and  the  grant  of 
King  Philip  to  those  of  Kenmerland,  of  the  24th  March  1561 ; 
in  which  it  is  clearly  said,  that  no  officers  should  molest  any 
person  with  respect  to  his  body  or  property  where  one  finds  a 
person  dead,  under  the  pretence  that  such  dead  person  had 
killed  himself  and  deprived  himself  of  his  own  life ;  unless  it  be 
legally  found  previously,  that  such  person  had  deprived  himself 
of  his  own  life  designedly  and  out  of  malice ;  and  so  it  was 
determined  on  the  30th  September  1616,  in  the  cause  between 
the  guardians  of  the  children  of  Peter  Fransk  Suydervliet  against 
Abert  Storm  van  Wena,  doctor  of  law ;  and  since  the  reforma- 
tion it  has  always  been  so  decided  by  the  court  of  Holland.  (2) 

The  punishment  then  of  those,  who  after  the  commission  of 
previous  crimes,  designedly  deprive  themselves  of  life,  is,  that 
their  property  is  declared  forfeited,  and  their  corpse  shall  be 
dragged  upon  a  hurdle,  and  hung  to  a  gibbet.  (S) 

§  1 3.  Those  who  have  drowned  themselves,   or  those  who  Those,  who 
perish  otherwise,  or  are  found  dead,  may  not  however  be  carried  J£?*  cannot 
away  from  the  place  where  they  were  found,  before  proper  in-  be  punished,  but 
spection  has  been  made  by  the  magistracy  of  the  place;  to  which  spected? 
is   applicable  what  is  said  in  the  aforesaid  privilege  of  Lady 
Maria,  (art*  45.)   and  in  the  grant  of  King  Philip  to  those  of 
Kenmerland,  given  on  the  12th  of  March  1455,  (art.  3.)  im- 
porting,   "  that  one  may  draw  any  one  out  of  water,  whether 
alive  or  dead,  without  any  forfeiture;  but,  if  any  person  be 
found  dead,  in   that  case  one  shall  lay   again  his  feet  in  the 
water."  (4) 

$  14.  If  a  homicide  be  committed  in  fighting,  in  which  more  Of  the  Punish- 
than  one  were  accomplices,  and  it  cannot  be  known  by  which  of  ^"^nich*" 
them  the  wound  was  inflicted,  they  are  all  punished  for  it  dis-  several  Persons 
cretionally,  but  with  less  severity  than  the  common  punishment    C  8 


(i)  Juxta  1. 1.  &  a.  Cod.  de  bon.  eor. 
qui  mortem  sibi  consciv.  & ).  3.  in  pr.  &  J 
sea.  Ff.  eod. 

(%)  See  Cons.  &  Adv.  vol.  i.  cons.  ^51. 
and  vol.  iii.  cons.  14  2. 

(3)  See  Handvesten  in  Zuid- Holland, 
p.  193,  and  p.  50a.  of  the  new  edition  of 
Ottdenhoven ;  Cost.  Antwerp,  c.  16.  art.5. 
Gudelia.  de  Jure  Noviss.  lib.  5.  c.  17.  in 
fine.  Xjp*  Ifaiu  Jur.  Belg.  tit.  de  bonis 


eor.  qui  mortem  sibi  consciv.  Peres  ad 
Cod.  n.  3.  Damhouder,  Prax.  Criminal. 
c  88.  n.  1.  Grotius,  de  Jure  Belli,  lib.  %, 
c.  1 9.  n  5.  Rec.  der  Keuren  &  Costuym. 
tot.  Amsteldam,  c.  13.  an.  6,  7,  8. 

(4)  See  Groeneweg.  de  legib.  abrogat. 
ad  tit.  Cod.  de  bonis  eorum  qui  mortenv 
sibi  conscivenint.  Handrest.  via  Kenmer- 
land, pp.  (mini)  47. 64* 
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of  death  (1) ;  unless  they  had  all  gone  out  with  such  design  and 
had  attacked  the  person  slain,  in  which  case  they  are  all  punished 
with  the  punishment  of  death  (2).  Besides  this  judicial  punish- 
ment, the  manslayer  is  bound  to  pay  the  funeral  expences  to  the 
relations  of  the  person  slain,  and  also  if  any  further  loss  or 
charges  were  occasioned  by  the  crime.,  but  not  for  the  life,  which 
cannot  be  appraised  (3);  excepting  only  that  amends  ought  to 
be  made  to  the  widow,  children,  or  others,  who  used  to  be 
maintained  by  the  labour  of  the  person  slain,  for  the  loss  so 
sustained  by  them,  by  way  of  pension  for  life  (4),  to  be  com- 
puted according  to  the  age  of  the  person  slain.  (5) 

$  15.  And  no  distinction  is  made  with  regard  to  this,  how 
the  slaying  had  occurred ;  but  it  is  sufficient  thereto,  that  it  had 
occurred  through  any  person's  neglect  (6).  The  coachman  or 
bargeman,  therefore,  are  in  like  manner  obliged  to  make  com- 
pensation if  any  one  happens  to  perish  through  their  neglect  (7); 
and  so,  if  any  one  has  a  wild  beast  which  was  accustomed  to  do 
harm,  and  he  had  neglected  to  secure  the  same,  and  if  any 
person  happens  to  die  in  consequence  thereof  (8) ;  and  also  those 
from  whose  house  any  thing  has  fallen  or  has  been  thrown,  by 
which  any  person  happens  to  suffer  damage,  or  is  injured 
or  killed  (9) ;  which  topic  will  be  discussed  in  a  subsequent 
chapter. 


(i)  L.  I.  §  3.  FT.  ad  1.  Cornel  de Sicar. 
1.  fin.  Ff.  Cod.  junct.  1. 5.  Ff.  de  pcrnis. 
See  Andr.  Gail.  lib.  2.  obsenr.  109.  Dam- 
houder,  Prax.  Criminal,  c.  76.  n.  24.  Joan. 
Sande,  lib.  5.  tit.  9.  defen.  5. 

(a)  Arg.  1. 1.  §3. 1.  7.  Cod.  ad  I.  Corn. 
de  Sicar.  1. 15.  Ff.  Cod.  Andr.  Gail.  d. 
obs.  109.  n.  10.  Damhouder,  Prax.  Crimin. 
c.67.  n.  27. 

(3)  *•  3*  &  quadrnp.  pauper,  fecis.  dicat. 

(4)  Juxu  praescriptum.  1.  68.  Ff.  ad 
jeg.  Falcid. 


(5)  1.  fin.  Ff.  de  hia  qui  efiud.  §  1. 1»- 
ttit.  de  obligat.  quas  quaai  ex  contract.  Jul. 
Ctar.  7.  final,  quaat.  58.  n.  31.  Gmefl. 
decuulj.  Sande,  lib.  5.  tit.  9.  defin.5.  ■ 
fin. 

(6)  1. 1 1. 1. 44,  45.  Ff.  ad  leg.  AariL 

(7)  U  8.  §  1.  Ff.  ad  leg.  AqiuL  §8. 1»- 
atit.  eod.  1.  29.  §  2.  Ff.  eod. 

(8)  1. 40.  L  41.  Ff.  de  iEdilit.  edict,  $  1. 
Inst,  si  quadrup.  paup.  fedaae  dicat. 

(9)  Tot.  tit.  Ff.  de  hit  qui  dcjeceriK 
vel  effud. 


% 
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CHAP.  XXXV. 

Of  Crime  against  the  Body. 

[Grou  3. 34.] 

%  1.  Crime  against  the  Body  de- 
filed. 

2.  How  punishable. 

3.  Edict*  and  Penalties   con- 

cerning fighting. 

4.  Fighting  Duels  <mtiently  per- 

mitted. 

5.  Binding  over  to   keep    the 

Peace ;  what  it  now  is,  and 
what  was  the  antient  Prac- 
tice. 


%  6.  Duels  and  Combats  at  present 
highly  punishable. 

7.  Injuring  Parents,  either  by 
Words  or  by  Deeds,  highly 
punishable. 

8.  Resitting  Officers,  Messengers, 
and  Doorkeepers,  ftc.  in 
their  official  Capacities. 

9.  Indemnification  to  be  made 
to  wounded,  maimed,  and 
injured  Persons. 


§  1.  QRIME  against  the  body  is  any  hurt  or  detriment  done  or  dime  again* 
caused  to  the  body  of  any  person,  such  as  beating,  tnsif****** 
maiming,  drawing  blood,  wounding,  and  the  like.  (1) 

$2.  The  punishment  of  this  crime  in  some  places  is  very  Howpuniabable. 
trifling;  and  only  a  pecuniary  penalty,  according  to  the  ordi- 
nances and  edicts  relative  to  fighting,  drawing  blood,  and 
wounding,  antiently  established  for  this  purpose,  which  are  still 
observed  in  many  places,  and  especially  in  the  country,  where  the 
same  has  not  been  clearly  aggravated. 

§  3.  Antiently,  if  any  one  lamed  another,  it  was  fixed  at  five  Edicts  and  Pe- 
pounds  of  Holland,  unless  the  lamed  person  had  entirely  lost  a  ^We«respectiDt 
hand,  a  foot,  or  an  eye ;  in  which  case  it  was  fixed  at  ten  pounds 
of  Holland. 

Fighting  with  staves  or  prohibited  weapons,  and  likewise 
drawing  a  knife  or  sword,  was  fixed  at  one  pound ;  a  blow  with 
the  fist,  at  ten  shillings  of  Holland.  (2) 

Pursuant  to  the  charters  of  Ooyland  and  Amsteland,  granted 
by  Duke  of  Albert  in  the  year  1387,  these  fines  were  a  little 
mitigated.  In  Kenmerland,  for  a  wound  mentioned  in  the 
statu  te,  of  the  length  of  a  nail  of  two  of  the  first  fingers,  a  penalty 
of  one  pound  of  twenty-six  stivers  was  to  be  paid ;  a  black  eye 
was  indemnified  for  two  shillings :  the  breaking  of  a  bone,  that 

(ri  1. 17.  (  27.  Ff.  ad  leg.  Aquil.  J»rt  of  Holland  (HandVeaten  van  Zurid- 

iy  Sec  Charters  (Haodrasten)  of  Count  Holland)  p.  aoo,  and  pp.  aj8.  &  acq.  of 

WUInmi,  granted  to  Anutentan  in  the  year  the  new  edition.  - 

1347.  SeealaothcCbaxtmofthttouthjrn  , 
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is  to  say,  beating  out  a  tooth  where  no  flesh  is  attached  to  it,  or 
so  many  bones  as  a  wounded  man  loses  from  his  head  or  his 
body,  that  one  may  hear  them  when  thrown  in  a  bason,  the 
offender  is  to  pay  a  fine  of  one  crown  for  every  bone ;  but  the 
lord  was  to  have  no  more  than  one  pound.  For  depriving  a 
person  of  a  finger  or  a  thumb,  or  an  eye,  or  a  tooth  with  flesh, 
so  that  it  is,  entirely  out,  the  offender  is  to  pay  a  fine  of  ten 
pounds.  A  wound  which  goes  through  the  trunk  of  the  body, 
is  to  be  considered  nine  wounds  contained  in  the  statute ;  but  if  it 
be  through  and  through  again,  it  is  considered  eighteen  wounds 
contained  in  the  statute.  (1) 

Pursuant  to  the  penalties  imposed  for  fighting,  in  the  southern 
part  of  Holland  of  the  year  1605,  a  wound  of  the  head  or  other 
wound  of  the  length  of  a  joint  and  a  nail  deep,  is  fixed  at  ten 
pounds  ;  larger  or  other  deeper  wounds,  by  which  the  wounded 
person  was  in  danger  of  life,  or  when  any  one  was  made  lame, 
or  else  when  some  violence  was  committed  to  any  one,  was 
fixed  at  ten  pounds,  besides  arbitrary  correction  (2).  In  Zea- 
land, whoever  is  wounded,  so  that  the  stab  went  through,  it  is 
to  be  computed  at  ten  blows;  for  every  blow  five  shillings,  if  he 
be  not  a  nobleman ;  and  if  a  nobleman,  twenty  shillings  ;  and 
every  bo?ie-blow  shall  be  reckoned  for  four  blows  upon  the 
flesh. (3) 

By  the  statutes  of  Leyden  of  the  year  1583  (4),  the  drawing 
of  a  sword  was  fixed  at  three  gilders ;  drawing  out  blood,  six 
gilders  if  done  by  day,  and  nine  gilders  if  after  the  night-dock 
had  struck ;  a  wound  along  one  joint  and  a  half  mentioned  in 
the  statute,  ten  gilders  if  inflicted  by  day,  and  twenty  if  after 
the  night-clock.  But  on  the  1st  September  1639,  in  an  en- 
largement of  the  said  statute,  arbitrary  correction  was  added 
thereto,  or  corporal  punishment,  according  to  the  exigency  of 
the  case ;  and  every  one  was  further  prohibited  from  drawing 
any  knife  or  other  weapon  against  another  person  in  eartiest, 
upon  forfeiture  of  twenty-five  gilders  besides  arbitrary  correc- 
tion or  corporal  punishment,  according  to  the  circumstances 
and  enormity  of  the  offence,  were  added  thereto.  (5) 

Pursuant  to  the  statutes  of  Oudewater,  a  blow  with  the  fist 
was  fixed  at  one  pound ;  and  when  any  person  makes  use  of 


(i)  Handvesten  van  KenmerUnd, 
p.l8i. 

(a)  Keuren  in  Rynland,  an.  83  &  84. 
Handvesten  fan  Ziud-HoUand,  p.  43J. 
ft  pp.  558  k  acq.  of  the  new  edition. 


(3)  Keuren  in  Zealand,  c.  4.  ait.  M- 
and  c.  5.  art.  5, 6. 

(4)  Art.  IS7  &  158. 

(5)  Niewe  Keuren  fae  stad  I^eydes, 
art.  171. 
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knives,  sticks,  cones,  stones,  or  such  other  instruments,  with- 
out wounding,  two  pounds;  but  if  any  one  be  wounded,  or 
blood  be  drawn  therewith)  it  was  fixed  at  four  pounds,  not  in- 
cluding the  knives  ;  and  wounding  with  prohibited  arms,  such 
as  daggers  (1),  bread-knives,  or  similar  instruments,  was  fixed 
at  ten  pounds.  (2) 

At  Amsterdam,  Haarlem,  and  other  places,  in  order  to  pre- 
vent all  misfortunes,  and  to  bridle  the  stubborn  the  better,  the 
penalties  upon  drawing  sword  and  knife  were  augmented  to  two 
and  three  hundred  gilders,  or  other  heavy  punishment,  according 
to  the  exigency  of  the  case ;  and  with  regard  to  those  who  are 
unable  to  pay,  it  was  enacted,  that  the  guilty  person  should  be 
conveved  to  the  house  of  correction  or  other  workhouse,  until 
he  earns  the  said  amount  by  his  labour.  (S) 

§4.  Fighting  a  duel  upon  a  challenge,  seems  antiently  to  Fighting  Duds, 
have  been  a  matter  of  indifference,  and  permitted,  as  appears  mined, 
from  certain  old  accounts  of  charges  incurred  in  the  combat 
fought  between  William  van  Leeuwen,  residing  at  Alphen,  and 
one  Boudyn  Jansz,  residing  at  Delft,  esquires,  found  in  the 
account  chamber  of  the  county;  which,  on  account  of  its 
antiquity,  and  the  circumstances  therein  contained,  is  remark- 
able.    The  tenor  of  it  is  as  follows : "' 

William  van  Leeuwen  challenges  Boudyn  Jansz  to  fight  on 
the  Monday  following  the  second  Sunday  after  Easter. 

William  arrives  again  at  Delft,  on  May  day,  and  speaks  to 
the  other  with  a  pair  of  gloves. 

William  arrives  at  Delft  on  Monday,  on  Saint  Odulphus's 
day,  for  the  other  challenge,  also  with  a  pair  of  gloves. 

William  arrives  at  Delft,  on  Monday,  in  the  evening  of  Saint 
James's  day,  and  challenges  for  the  third  time,  likewise  with  a 
pair  of  gloves. 

William  comes  to  Delft,  on  Monday  after  Saint  Giles's  day, 
for  the  fourth  challenge,  and  Boudyn  receives  the  gloves,  likewise 

a  pair  of  gloves. 

£    s.    d. 

Amount  of  charges .  -  -  -  -     18    0     1 

To   William  -  van   Leeuwen,    and   Kophase,    his 

fencing  matter,  -given  for  their  expences  during 


(1)  Prismtn  (literally  bodkins)  in  the 
original, 
(a)  Keuren  der  Oudewater,  art.  aij. 


(3)  See  Recueil  van  Keureo  &  Cos- 
tuymen  tot  Amateldein,  c.  1 1.  art.  24, 25. 
Keurcn  van  Ley  den,  en.  17a 
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\    the  last  week,  when  he  was  learning  to  fence,     <£   u  <L 
for  their  daily  wages;  for  every  hour  in  the  day 
sixpence,    amounting    to  twenty-one    schilden 
(shields)  -  -  -  -  -61V 

Item,  for  ten  ells  of  red  orange  cloth,  which  Wil- 
liam, and  Kophase,  his  master,  had  for  their 
camp  coats,  each  ell  ten  shillings  sixpence^ 
amounting  to  -  -  -  -550 

Item,  for  two  back-swords  {bockmarden),  and  one 

shield  (bocklaar),  used  in  learning  to  fence        -       14    0 

Item,  for  twelve  pairs  of  gloves  used  during  the  last 
week,  every  hour  a  pair  in  the  week  they  were 
learning,  every  pair  eight-pence,  amounting  to      0    8    0 

Item,  for  a  messenger  sent  from  Delft  by  land,  to 
the  Viscount,  giving  him  notice  to  have  the 
circle  made,  for  his  reward  -  -        -088 

Item,  to  Geerl,  of  Heer  Jansz,  clerk,  and  Gerret 
van  Woerden,  the  messengers  of  my  lords,  for 
a  journey  to  Leyden  on  horseback,  for  the 
measure  of  the  back-swords  and  their  appur- 
tenances, for  expences,  for  every  night  twenty- 
two  pence,  amounting  to  -  -  0  14    8 

Item,. for  three  girdles  used  in  the  combat,  amount- 
ing to  -  -  -  -10   0 

Item,  for  the  sword  used  in  the  combat,  paid  by 

KTophase  -  -  -  -  -2  13    4 

Item,  to  the  messenger,  who  fetched  it  from  the 

Hague  to  Leyden,  his  wages  -  0    0    0 

Item,  for  a  pair  of  cloth  breeches  used  in  the 

combat  fought  -  -  -  0    6    4 

Item,  to  William  van  Veen  and  Jan  Bogge,  for 
expences  incurred  by  them  at  the  Hague,  when 
they  proceeded  to  the  council,  and  to  Messrs. 
Janne,  to  enquire  where  the  combat  was  to  be 
fought,  whether  at  Delft  or  at  the  Hague,  and  to 
enquire  from  the  watchmen  of  Griet  who  would 
watch  the  circle  -  -  -  -     16    0    0 

Item,  to  William  van  Leeuwen,  for  expences  in- 
curred at  the  Hague  during  the  last  week,  when 
he  fought,  being  the  amount  which  he  was  in 
want  of,  independent  of  his  daily  allowance,  with 
Kophase,  his  master  -  -  1    0   0 
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Item,  for  the  buckle  and  shield  to  Mr.  Simon,  the 

image-engraver  at  Delft  - 

Item,  for  a  pair  of  gloves  used  when  he  fought  the 

combat  -  ...  1 

Item,  for  a  camp  chair  ... 

Item,  to  Jan  de  Vos  of  Leyden,  the  interpreter    - 
To  offering  money  and  confession  money,  given 

to  the  parson  and  the  sexton,  who  said  the  mass 

when  he  was  going  to  the  camp 
Item,  to  the  poor,  for  praying  to  God  in  church  - 
Item,  to  the  footman  of  my  Lords  the  Counts,  who 

brought  a  horse  from  the  Hague,  used  by  the 

champion  to  ride  to  the  circle,  for  drink  money 

to  the  6rid  footman  on  his  return  home     -  0    6     8 


j6 

s. 

d. 

2 

8 

0 

0 

1 

4 

0 

IS 

4 

0 

0 

0 

0 

0 

6 

0 

8 

0 

Total    -    £56  19    0 


Which  being  added  together,  according  to  the  present  com- 
putation and  enumeration  (one  Dutch  pound  being  reckoned  at 
fifteen  stivers,  one  Dutch  shilling  for  one  blank  (1),  or  twelve  of 
oar  pence  and  twelve  deniers  for  one  stiver),  will  amount  to 
forty-two  gilders  thirteen  stivers  and  fourteen  pence.  The 
above  named  William  Van  Leeuwen  and  Boudyn  Jansz  were, 
in  the  year  186S,  chief  inspectors  of  dikes,  &c.  of  Rynland. 

§  5.  The  practice  described  in  the  preceding  section  afterwards  Binding  orer  to 
became  not  only  obsolete,  but  a  severe  punishment  was  also  wfatitnowis,' 
established  and  introduced  agftinst  those  who  challenged  others  JPd  wh*  WM 
to  fight,  in  order  to  prevent  similar  mischief;  and  whenever  Practice, 
any  dispute  arose  between  two  or  more  persons,  from  which  any 
offence  was  apprehended,  upon  a  complaint  preferred,  or  other- 
wise ex-officio  if  it  be  known,    such  persons  were  required  to 
keep  the  peace  by  the  judges  of  the  place;  and  they  were 
directed  on  behalf  of  government,  on  pain  of  imprisonment  or 
other  heavy  penalty,  to  keep  the  peace  until  the  difference 
should  be  settled  or  decided ;  which  was  at  first  introduced  by 
the  charter  granted  by  Philip  Duke  of  Burgundy  to  the  coun- 
tries of  Holland  and  Friezland,  cm  the  9th  August  1446;  viz. 
"  That  whenever  in  the  said  countries  any  fighting  occurs 
"  between  any  persons,  of  what  state  or  condition  soever  they 
"  may  be,  from  which  killing,  lameness,  or  wounds  are  the 
"  consequences,  the  relations  of  both  parties,  who  are  not  also 
"  concerned,  nor  have  been  on  the  field  fighting,  shall,  imme- 


(1)  A  jortofcotn. 
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"  diately  after  the  fighting,  have  a  good  established  peace  daring 
"  six  weeks,  in  order  that  every  one  of  both  sides,  who  is 
"  desirous  of  peace,  may  cause  peace  to  be  sought  for,  and  do 
"  as  they  shall  deem  it  necessary.  And  should  any  one  on 
"  either  side  be  wronged  within  the  said  six  weeks,  it  shall  be  con- 
"  sidered  as  a  violation  of  the  peace,  and  as  if  it  had  been  done 
"  in  violation  of  a  good  peace  subscribed  to."  In  which 
charter  it  is  moreover  directed,  that  in  all  cities  of  the  said 
country,  where  proclamations  are  usually  issued,  the  said  ordi- 
nance! should  be  proclaimed,  for  the  purpose  of  being  better 
observed ;  in  oonsecprtftfce  of  which,  at  many  and  several  places, 
good  provisions  have  been  irtade  by  proclamations,  concerning 
binding  over  to  keep  the  peace  (1).  The  statutes  and  customs 
of  the  city  of  Ley  den,  of  the  year  1400,  enact,  "  that  of  all 
disputes  occurring  within  or  without  Leyden,  between  the 
burghers,  from  whom  peace  is  required ;  or  where  people  were 
wounded,  or  were  left  without  wounds,  such  peace  should  last 
as  long  as  the  period  for  which  it  was  required  and  given, 
whether  they  die  or  live,  unless  within  that  period  a  recon- 
ciliation takes  place,  when  the  period  of  peace  will  be  expired." 
Which  matter,  as  well  as  the  manner  of  binding  over  to  keep 
the  peace,  is  subsequently  explained  by  the  said  statutes  of  the 
year  1545,  at  the  end,  and  of  the  year  1583  (2),  "  That  every 
one  of  the  court,  in  general,  may  require  such  peace,  and  bind 
people  over  to  keep  it,  or  to  receive  the  same,  being  required 
thereto  or  not,  in  the  manner  following : 

"  I  exhort  you  to  keep  the  peace  of  my  gracious  lords  and 
"  the  cities ;  and  command  you  to  observe  the  same  from  the 
"  present  time,  until  the  next  following  law-day,  during  the 
u  whole  day ;  and  this  you  are  to  do  upon  criminal  and  civil 
u  correction  of  the  justice." 

And  those,  who  were  so  laid  under  the  peace,  were  obliged 
to  proceed  immediately  to  their  places  of  abode,  or,  if  a  stranger 
to  his  inn,  without  going  out  of  it:  and  if  a  person  wished  to 
lay  another  under  the  peace  whom  he  could  not  find  nor  reacb, 
it  was  announced,  either  at  his  place  of  abode  or  opposite  his 
door,  to  his  Qeighbours,  ii\  the  presence  of  two  witnesses.  (3) 


(i)  Vide  Hand  vest.  &  Costuym.  van 
Zoid-Holland, jip.  464. 466. 5c  47  J.  Hind- 
vest.  &  Cost,  van  Kenmerland,  p.  48. 
Ruhr*  Van  vrede  der  onschuldige  magen. 
Keuren  in  dec  lanjde  Voorn,  art.  110.  & 
113.  Recucil  der  Costuym.  tot.  Am- 
ttehtan.  c.  1  a. 

(a)  An.  63. 


(3)  Cost.  Amst.  c.  ia.  Cost  van  Zc**- 
Hofiind,  p.  194  •  et  seq.  Land*tt|t»  *• 
Gewoonten  des  Graafchaps  Zutpbcnfl*8* 
laws  and  customs  of  the  cdoBty  of  W~ 

Shen)  tit  4.  wne^e  the  same  is  *{■>■»«*» 
legten  &  Gewoooten  der  stad  Devest* 
(laws  and  customs  of  the  city  cfDevetf*) 
vol.iv.  tit. ». 
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§  6.  Bat  since  severe  provisions  were  made  in  Holland  against  DueIs  «**  Con. 
(helling  and  reciprocal  challenges,  and  against  whatever  could  highly  ££££- 
pre  the  least  cause  thereto ;  viz.  striking,  throwing,  scolding,  able- 
slandering,  &&;  the  mode  of  laying  and  keeping  under  peace 
above  described  has  become  unnecessary  and  obsolete.  (1) 

§  7.  The  punishment  of  the  crime  against  the  body  by  fighting  injuring  P»- 
or  throwing,  is  more  severe  and  extraordinary  if  the  crime  be  Words  or  by 
attended  by  some  other  evil  deed,  namely;  if  attended  with  De^u1lshly 
violence,  design  and  intention  to  deprive  any  person  of  life, 
and  the  like*     And  in  like  manner  a  son,  who  strikes    his 
father  or  mother,   or  otherwise  injures  by  words  or  deeds,  is 
punished  at  discretion  with  greater  severity,  according  to  cir- 
cumstances (2) ;  especially  if  the  complaint  be  preferred  by  the 
parents  themselves  against  their  children ;  when  it  may  be  ex- 
tended so  far  as  corporal  punishment,  and  even  to  life,  according 
as  the  circumstances  of  the  crime  may  require  (3).     The  same 
practice  was  also  in  use  according  to  the  Roman  laws ;  but  as 
personal  slavery  (which  was  in  force  among  the  Romans)  does 
not  exist  among  us  ($), .  this  law  does  not  extend  to  a  servant 
that  had  either  struck  or  slandered  his  master. . 

$  8.  In  like  manner  those  are  punished  with  greater  severity  Resisting  Offi- 
according  to  circumstances,  who  maltreat,    oppose,  or  molest  2£JJ£d£t1 
any  officers/  messengers,  door-keepers,  or  other  public  persons,  keepers,  &c.  in 
on  account  of  their  office ;  especially  those  who  bear  any  office  capacities, 
of  respectability.  (5) 
§9.  With  regard  to  the  amends  or  compensation  to  be  made  indemnification 

.     ^  ii  .i»  .    .        j  *.%  i_  to  be  made  to 

to  the  wounded,  mutilated,  or  injured  persons,  although  no  one  wounded,  maim- 
is  understood  to  be  master  of  his  own  joints,  and  no  price  can  ^»  and  injured 

-  m     Persons* 

he  set  upon  the  body  of  a  human  being;  yet  such  a  person  is 
entitled  to  receive  an  indemnification  of  the  surgeon's  bill,  and 
the  loss  and  damage  sustained  by  him,  both  during  the  cure  as 
well  as  after  wards,  if  the  defect  be  continual ;  and  also  for  pain, 
smarting,  and  disfiguring  of  the  body,  if  it  be  desired,  according 
to  discretion.  (6) 


(i)  See  the  Proclamation  of  Prince 
Maurice  against  duelling,  issued  in  the 
year  2610  ;  and  the  Proclamation  of  the 
States  of  Holland  of  the  20th  March  1 65  7. 
See  also  Keuren  in  Zeland,  c.  4.  art.  18. 

(2)  L I  •  §  *.  Ff.  de  obsequiis  parentibus 
and  patron,  prseatand. 

(3)  See  Claras  $  fin.  quaest.  83.  n.  11. 
vers,  H  ha  illam  ApA.  Boss,  practtc.  Cri- 
minal, m.  4e  injurns,'  n.  30.   Concerning 


this  subject  an  eminent  advice  is  contained 
in  the  Cons.  &  Adv.  vol.  iv.  cons.  30.  given 
by  Mr.  J.  Moons. 

(4)  See  Book  I.  ch,  ii.  §  1.  p.  5,  6. 

(5)  See  Cons,  and  Adv.  Rotterdam, 
vol.  iv,.  cons.  96. 

(6)  See  Grotius,  Inleyd.  lib.  3.  c.  34. 
in  pr.  Groeneweg.  de  legib.  abrogat.  ad  1. 
ult.  Ff.  de  his  qui  effud.  vel  dejecer. 


(    *7*   ) 
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CHAP.  XXXVI. 

Of  Crimes  against  Natural  Liberty. 
[Grot.  3.  35.] 


%  1.  Violence,    what,  and   how 
punishable. 
2.  Of  Rape. 


§  3.  Of  Burglary. 
4.  Ravishing  and  forcible  Ab- 
duction* 


and  how 
winiihcd 


Of  Rape. 


what,   §  1.  JJY  virtue  of  natural  liberty,  every  one  has  a  right  that 

no  one  should  do  him  any  wrong  or  injury.  (1) 

The  crimes,  by  which  any  one  suffers  wrong  or  injury  against 
his  freedom,  are  all  violence  wrongly  done  to  any  one. 

Violence  is  done  either  with  arms  in  hands,  and  with  the 
assistance  of  men,  or  without  arms.  (2) 

Rioters,  and  those  who  commit  public  violence,  are  commonly 
punished  with  the  sword ;  others  with  leiser  punishment.  How- 
ever, considering  that  such  a  crime  is  never  or  very  seldom 
committed  singly,  but  is  mostly  accompanied  or  connected  with 
one  or  more  other  crimes ;  the  punishment  is  for  the  most  part 
uncertain,  and  is  regulated  according  to  the  consequence  or  im- 
portance of  the  crime  connected  with  it  (S).  And  this  crime  is 
properly  considered  to  be  committed  by  every  one  who  does 
assault  another  with  intent  to  rob  him  of  what  is  his,  either  with 
or  without  weapons,  in  or  on  the  high  road,  on  the  land  or  at 
sea ;  which  is  not  always  punished  with  sword  and  the  gallows, 
but  likewise  often  with  fine  and  other  severer  punishment,  accord- 
ing to  circumstances.  (4) 

§  2.  Rape  is  punishable  by  the  neck  or  with  the  sword  (S\ 
and  the  person  constuprated  has  a  right  to  reparation  according 
to  circumstances.  (6) 

Although  the  committing  of  a  rape  is  prevented  or  defended, 
they  who  assault  any  woman   with   intent  to  commit   such 


(i)  l.  z.  f  lost,  de  injuria.  1. 5.  Ff.  eod. 
(1)  Tot.  tit.  Ff.  de  vi  public*  tut  pri. 
vata. 

(3)  See  Damhouder,  Prix.  Criminal, 
cap.  100.  num.  8.  Peres,  ad  tit.  leg.  Jul. 
de  ri.  in  fine.  Consult.  &  Adv.  part.  1. 
cons.  39a  in  fine.  Oar.  §  tin.  quest.  83. 
n.  4. 

(4)  Vide  Gudelin.  de  Jure  Novianmo, 
U^.  5.  c.  19.  vera,  videamus. 

(J)  L  1.  f,  a.  de  Extraord,  Crixninib. 


L  20.  §  ult.  ad  L  Jul.  de  Adult-  Neoaod. 
Cur*  Holland,  deria.  47.  in  fine*  D» 
houder  Pro.  Crimin.  c.  9*-  n.  3.  Dence- 
ron.  ch.  xxii.  v.  25.  Zyp*  Moot.  Jsr. 
Belg.  ad  leg.  Julian,  de  adulter,  vsa. 
Stupro. 

•  (6)  Gar.  §  Stuprum.  n.  3.  Papon, 
lib.  12.  tit.  9.  art.  9.  Oamhond.  d.  c.91. 
in.  6.  Neostad.  Supreme  Cur.  decs.  52. 
Sonde,  lib.  a.  tit.  I.  defin.  10. 
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jape,  are  nevertheless  whipped  and  banished  (1).     Other  Coha- 
bitations or  constuprations  without  violence,  are   among  us 
scarcely  liable  to  punishment  (2) ;  only,  that  if  the  spinster  is 
actually  violated,  the  violater  ought  to  marry  her,  or  compensate 
the  devouring  of  her  with  money  according  to  the  circumstances 
pf  both  parties  (S) ;  unless  a  very  young  girl  in  her  innocence  is 
grossly  misled  or  cohabited  with,  by  a  guardian  or  other  person, 
to  whose  discipline  and  care  she  is  recommended,  in  which  case 
they  are  punishable  by  whipping,  banishment,  and  confiscation 
of  property  (4).     Upon  which  ground  at  Haarlem,  a  school- 
master, who  had  defloured  one  of  his  scholars,  was  whipped  and 
banished,  according  to  the  testimony  of  Groenewegen  (5).     And 
at  Leyden  in  July  1655,  William  Pas  (who  was  a  married  man, 
and  had  defiled  a  shop  girl  at  his  house),  over  and  above  the 
common  fine  and  punishment  of  adultery,  was  banished  out  of 
the  fort  for  several  years. 

i  3.  Burglary  or  housebreaking,  publicly  done,  is  punishable  Of  Horn- 
by ih*  cord.  *"*** 

§4.  He  who  forcibly  carries  away  a  daughter,  is  subject  to  Ravishing  and 
lose  his  life  (6).    But  if  it  be  done  with  her  consent  it  is  not  fordWe  Abduc* 
punishable.  (7) 

All  accessaries,  or  such  as  have  assisted  in  carrying  away,  are 
punished  with  the  same  punishment  (8).  So  also  are  those  who 
do  assist  with  their  counsel  and  advice,  though  mostly  with  less 
severe  and  smaller  punishments  (9) ;  of  which  there  is  a  re- 
markable and  well  known  example,  in  the  abduction  of  Katryn 
<le  Orleans,  by  Hans  Diederik  de  Mortangie,  committed  at  die 
Hague  in  April  1664 ;  against  whom  uncommon  proclamations, 
directed  to  all  princes,  were  issued,  with  the  offer  of  a  reward  of 
two  thousand  rix-dollars  for  the  apprehension  of  himself,  and 
of  two  hundred  rix-dollars  for  the  apprehension  of  his  accom- 


twn. 


(i)  Sande,  lib.5.  tit. 9.  defin.  11.  Arg. 
1. 1.  Ff.  ad  L  Coin,  de  Sicar. 

(i)  Arg.  C.  Sdemi  27.  Extr.  de  Reg. 
i<min  6. 

(3)  See  Grot.  Inleyd.  lib.  3.  c.  35. 
veil.  tft.  bealapen  (of  Cohabitation). 

(4)  See  Bobs.  Prax.  Criminal,  tit.  de 
Coitu  Damnat.  n.  67.  Damhoud.  Prix. 
Criminal,  c.  94.  n.  8,  9. 

(5)  Ad  tit.  Cod.  si  quia  earn  cnjus  tutor 
fuer.  corrupt. 

(6)  L  unic.  Cod.  de  raptu  virgin.  Papon, 
lib.  22.  tit.  6.  art.  S. 

(7)  Cap.  penult,  extr.  de  raptor.  0.49. 
cobs.  27.  qtuest.  2.  c.  95.  n.  18.  C  5. 
rons.  36.  quest.  2.  Arg.  I.  3.  §  5.  de  lib. 
Horn,  cihib,  c.  scieuti  27*  et  ibi.  Din.  et 


Pecc.  de  Reg.  Jur.  in  6.  Hypol.  de  Mar- 
sil.  cons.  61. .  n.  21.  et  seq.  Bajard  in  ad- 
dtt.  ad  Clar.  §  Raptus,  n.  10.  et  seq. 
Zanchde  matrimon.  lib.  7.  dispntat.  12. 
n.  1  o.  Mascard.  de  probat.  conclus.  1 260. 
n.  28.  Rittershus.  de  Differ.  Jur.  lib.  6. 
o.  5.  vers,  deinde.  Gomes,  ad  1.  tauri,  80. 
n.  44.  Consult.  &  Adv.  part  2.  cons.  293. 
Damhouder.  Prax.  Criminal,  c.  95.  n.  18. 
Anthon.  Matth.  de  Criminib.  lib.  48. 
tit.  4.  c.  2.  n.  12.  Keuren  in  Zeland  c.  4. 
art.  6. 

(8)  d.  1.  ult.  §  2.  verb,  vel  qutcunque 
opem  Cod.  de  raptu  virginum. 

(9)  Arg.  Novell.  Leon.  53.   in  verb. 
Et  si  nou  Duptc, 
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plices ;  upon  which  he  escaped  from  Kuylenburg,  with  the  assis- 
tance of  Mr.  Van  Langerak,  who  was  therefore,  on  the  20th 
May*  1664,  dismissed  from  his  estate  and  situation  of  captain  of 
the  horse*  and  for  five  years  was  banished  from  Hollapd  and 
West  Friezland;  and  who,  being  again  arrested  at  Bremen,  at 
or  about  the  time  he  was  to  be  delivered  over,  escaped  in  an 
unexpected  manner-;  bat  his  servant,  who  was  an  accomplice, 
was  sentenced  on  the  13th  May  1664,  to  be  hung  on  the  gallows, 
which  sentence  was  accordingly  executed  :  and  the  coachman, 
on  account  of  his  not  being  acquainted  with  the  law,  and  other 
excuses  that  he  was  forced  to  it,  was  tied  to  a  post  and  whipped, 
and  banished,  besides  having  all  his  property  confiscated. 

The  ravished  daughter  may  marry  her  ravisher  (1);  but  it  is 
not  clear  that  the  crime  is  annulled.  (2) 

Incendiaries,  and  those  who  wilfully  break  open  the  public 
dikes  and  dams,  are  considered  to  offend  against  the  high  autho- 
rities and  the  common  interest,  and  are  therefore  punished  with 
greater  severity,  as  will  be  shewn  infra,  ch.  xxxviii. 


CHAP.  XXXVII. 

Of  Crimes  against  Honour  and  Good  Name. 

[Grot.  3.  36.] 


§  1.  Slander,  what;  and  how  to 
be  compensated. 

2.  Of  Infamous  Libels. 

3.  An  Action  for  Injury,  within 

what  time  lost. 

4.  Of  Injury,  or  Crime  against 

Honour  and  good  Name, 
by  Deed. 

5.  Ravishment; 

6.  Compensation  to  be  made 


for  defiling  a  Woman,*** 
how  it  is  to  be  proud. 
§  7»  8  Adultery,  how  committtd. 
and  how  to  be  punished. 
9.  Of  Incest. 

10.  Of  Sodomy. 

11.  Public  Formcatkm,  ho*  to 

be  punished. 

12.  Concubines. 


^TEXT  to  life,  nothing  is  more  precious  than  our  honour,  wad 
the  good  opinion  which  another  has  of  us;  in  which  we  are 
often  injured  by  others,  either  by  words  or  deeds. 


(i)  Cap.  uk.  extr.  dc  Raptorib.  Rit- 
teah.  de  Different.  Jur.  lib.  I.  c.  21. 
Anth.  Math,  de  Criminib.  lib.  48.  tic.  4. 
c.  2.  n.  16. 


(2)  See  Groenewegen  ad  L  mk.  $  *• 
et  2.  God.  de  rapta  Topo. 
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$  1.  Slander  is  the  damaging  or  injuring  of  any  person's  Slander,  what; 
honour  by  words ;    by  word  of  mouth,  or  by  giving  any  in-  compensated, 
formation  in  writing  in  his  presence  or  absence,  and  either 
secretly  or  publicly  (1).     This  offence  is  usually  Repaired  by 
honourable  and  profitable  amends. 

Honourable  amends  is,  when  the  slanderer  owns  his  guilt, 
prays  God  and  justice  for  forgiveness,  and  declares  that  he  knew 
•  nothing  of  the  person  of  whom  he  had  slandered,  but  what  was 
honourable  and  virtuous.  (2) 

Pro/liable  amends  consists  in  the  following  particulars :-  viz. 
the  slandered  person  stipulates  for  a  certain  sum  of  money, 
offering  an  oath  that  he  would  not  suffer  similar  slander  or  in- 
jury for  so  much  or  more.  (S)  • 

Which  amount  is  mostly  desired  for  and  on  behalf  of  the  poor, 
or  otherwise,  according  to  the  judge's  discretion,  is  adjudged  to 
the  poor;  so  that  the  sheriff  or  the  public  has  no  peculiar  right 
to  an  action  of  injury  or  slander,  or  to  institute  a  criminal  suit 
on  that  account,  unless  it  be  an  uncommon  calumny,  in  which 
the  public  is  interested  on  account  of  the  consequences;  on 
which  account  banishment  or  other  heavier  punishments  are 
applicable  (4).     But  at  some  places  the  bailiff  has  also  a  right 
to  a  certain  trifling  fine  for  slandering,  as  in  Rhineland,  to  a 
fine  of  ten  gilders  v5) ;  but  no  one  is  prohibited  from  return- 
ing injuries    by  word  of  mouth    with    injuries    by   word  of 
month;    neither  does  any  action    arise   therefrom  for  either 
party,  and  such  abusive  words  are  considered  as  adjusted  and 
finished.  (6) 

§2.  Against  infamous  libels  or  defamatory  writings  several  Of  infamous 
proclamations  have  been  issued  at  different  times ;  the  latest  of 
which  (dated  July  7,  1615,  December  22,  1618,  January  16, 
1621,  and  May  4,  1624),  contain  a  penalty  of  one  hundred 
gilders  for  the  first  time,  and  for  the  second  time  double  that 
amount,  together  with  corporal  punishment 

§3.  The  action  arising  from  slander  or  injury  is  lost  by  the  An  Action  for 
silence  of  one  year  (7) ;  but  this  is  only  understood  of  slander  whatTbiiei^t. 
or  injury  done  by  words,  but  not  by  deeds,  such  as  blows  with 


„(*)  .!•.«■  I  «•  1-5-  §9-   L*5-   f  *t  3- 

Ff.  de  injur. 

a  (2)  Zypsr  Notir.  Jur.  Belg.  tit.  de 
injuria  Papon,  lib.  S.  tit.  3.  art.  1 8.  Pape- 
&Y>  P-  94-  ct  *e<r. 

(3)  §7-  Instit.  de  injuria  &  DD.  allegat. 

(4)  See  Joan,  a  Sonde,  lib.  5.   tit.  8. 

II 


def.  5.    Carpzoviua  defio.  forens.  part  4. 
con>lit.  42.  defin.l. 

(5)  Coat,  van  Rynlaitd,  art.  14.         * 

(6)  Barbos.  Loci  Coram.  1.  9.  c.  6%, 
§8. 

(7)  Lib.  5.  Cod.  de  injur.    Neoatad, 
Cur.  Holland:  decis.  37. 
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Of  Injury,  or 
Crime  against 
Honour  and 


Of  Ravishment. 


the  flit,  or  similar  offence^  against  which  no  prefccriptioa  lies 
until  after  die  expiration  of  thirty  years.  (1) 

4  *.  Crime  against  honour  and  good  name  hy  deed  and  by 
works  or  injury,  consists  of  all  crimes  by  which  another  is  prtjn- 
good  Name,  by    diced  in  his  honour  and  good  name. 

This  occurs  in  different  ways ;  the  principal  of  which  consists 
of  dishonour  against  the  body  and  members,  namely,  the  ra- 
vishing of  a  woman,  dishonouring  and  adultery,  incest  and 
copulation  against  nature,  and  whatever  belongs  thereto. 

$  5.  Womim-ravisbment  is  the  ravishing  and  dishonouring  of 
a  woman  by  violence  and  against  her  will,  of  which  we  have 
spoken  in  the  preceding  chapter:  the  same  is  punished  with 
death ;  and  to  the  ravished  belongs  indemnification,  according 
to  the  circumstances  of  both  paries. 

§  6.  But  whoever  dishonours  or  defiours  a  girl  without 
Violence,  is  only  obliged  to  marry  her,  or  to  make  amends  and 
repairs  in  money  for  deflouring  her,  according  to  his  choice 
and  the  circumstances  of  both  parties,  in  a  very  strict  manner, 
With  so  much  as  the  girl  would  require  more  as  a  dowry  on 
account  of  the  deflouring  in  order  to  marry  her  with  her 
equal  (£)-;  and  so  it  was  judged  in  the  court  of  Holland  in  the 
ease  of  Ellert  Voto  against  Mrs.  Oeertruyd  Schepds,  on  the 
10th  May  1616. 

If  the  woman  be  with  child,  the  man  must  pay  the  charges  of 
difloVbearing  (8) ;  but  the  child  is  to  be  maintained  at  the 
Common  expencte  of  both,  unless  one  of  them  had  no  means  or 
be  unable  to  do  it  (4) ;  but  an  action  for  deflouring  a  woman, 
and  the  charges  of  child-bearing,  is  prescribed  against  ia  fre 
yesirs.  (5) 

Therefore,  a  woman  is  not  credited  when  she  declares  that 
a  "person  has  lain  with  her,  even  if  she  had  declared  it  in  labour, 
should  -such  a  person  deny  it  (6) ;  provided  he  is  willing  to  parge 


Compensation  to 
he  made  for  de- 
filing a  Woman, 
and  how  it  is 
*to  be  proved. 


rt^M4>« 


(i)  Cur.  Holl.  dccii.  13.  Sande,  lib. 5. 
'tit*  8.  def.  3.  Mysing.  cent.  1.  obs.  84.  & 
cent.  5.  obs.  77. 

(9)  Afg.L60.69.  $4,  5.  JFf.  de  Jure 
doc  Exod.  xxii.  16,  17.  TJeut.  xxii. 
»&,  -09.  c.  x  &  a.  extr.  de  adulter. 
Surd.de  aliment,  tit.  I.  quicst.  10.  n.  so. 
Chrtwin.  ad  Leg.  Mechlin,  tit.  18.  art.  6. 
p.8.  See  Clares  §  Stuprum.  n.  3.  l*apon. 
lib.  a  a.  ttt.  9.  art.  9.  Dimbouder,  c.  9a. 
n.6.  Neottad.  Sapr.Cux.dicis.52.  Sande, 
J&.  a.  tit.  1.  defin.  10. 

ft)  Christifl.   ad   1st.  Metihl.  tit.  18. 


Jit. 


30  CI 
6.  n. 


(4)  In  what  manner  the  repiratHW  a&l 
amends  are  to  be  computed,  tee  Mefcxh. 
de  Arbltrar.  Jod.  ess.  488.  n.  id.  m  «*•  * 

,  seq.  Covarhiv.  de  Spousal,  parts,  c.6. 
n.  1 9.  'LeSsius  de  JuSttlaet  idte,  ^  *■ 
c.  jo.  dubit  a.  n.  11. 

(5)  Cons.  fiat.  vol.  1.  coos.  14& 

(6)  Vide  Grot. Inleyd.  lib. 3.03.8.1^ 
et  seq.  Tessaur.  Dec.  Ttedemo*.  ?• 
concl.  6.  n.  4.  Alex.  Onus,  157.  aro 
primum.  lib.  5.  Bald.  cons.  437.  tin.  ak. 
Boer.  dec.  299.  Cons.  St  Adv.  A**- 
te&dams,  vol.  in.  cons.  156. 
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himself  by  oath,  and  to  declare  that  he  had  never  lain  with  bet  (1), 

especially  if  *he  had  not  previously  sworn  the  child  to  be  his  5  and 

to  it  has  often  been  determined  by  the  court.  But  if  it  be  known 

that  he  had  Iain  with  her,  the  woman  is  credited  in  pointing  out    • 

the  father  (2),  although  he  owns  that  he  had  lain  with  her  only 

a  month  or  a  year  previous  to  her  delivery  (S).     80  it  was  often 

understood  by  the  court  and  the  high  eourt  in  Holland,  that  a 

young  matt,  being  ready  to  declare  by  a  dictated  oath  that  he 

had  not  dishonoured  or  carnally  known  the  girl,  and  the  gi#l 

being  also  willing  to  confirm  the  contrary  thereof,  the  dedlttb- 

t»n  of  the  young  man  properly  made  is  admitted  in  preference 

to  the  declaration  of  the  girl  (4).     This  takes  place  particularly 

when  a  woman  says  that  she  is  with  child  by  a  married  man.  (5) 

If  any  one  boasts  that  he  has  lain  with  a  girl,  merely  for  the 

purpose  of  injuring  her  thereby,  he  is  punished  at  the  judge's 

discretion,  independently  of  his  making  amends  for  the  injury 

done  to  her.  (6) 

§  7-  Adultery  is  the  dishonouring  of  a  man's  wife;  Which  occurs,  Adultery,  how 

when  a  married  woman  copulates  with  another  man  out  of  mar-  ^JJ^o  be^  *** 

riage,  whether  he  be  also  a  married  man  or  a  free  person ;  but,  punished. 

according  to  the  written  laws,  a  man  commits  adultery  only  with 

another  married  woman  (7);  but  according  to  the  divine  and 

ecclesiastical    laws  no   distinction  is   made  with  tfespeot  to  a 

man  (8),  which  are  followed  by  us.     By  the  Romans  adultery 

was  punished  with  death  (9),  which  sentence  is  still  inflicted  in 

Germany ;    though  among  us   it  is   corrected   by  disgracing, 

banishment,  and  pecuniary  penalty  in  the  following  manner.  (4) 

§  8.  When  a  married  man  is  caught  in  adultery,  either  with 

a  married  or  unmarried  woman,  or  an  unmarried  man  with  a 

«arried  woman,  such  man  is  declared  to  be  actually  infamous. 

and  perjured ;  and  he  forfeits  his  office  and  rank,  if  be  has  any, 

and  is   moreover  declared  to  be   incapable  of  serving  in  any 

rank  or   office  within  these  countries  or  cities.     And   if  the 

adultery  had  been  committed  by  a  married  man  with  a  married 


«*  >. « 


(1)  SaiKfe,tih.  tit.  10.  def.2.   Christin. 
ad  Leg.    vie*  Win    tit.  18.  art.  5.     Cost. 
Antwerp     tit.  45.    art.  5.      Gai).   lib.  a 
065.97.    ■».  12.      Fabcr.  ad  tit.  Cod.  de 
adult,  def.  6. 

'%)  Christin.  d.  tit.  18.  art.  4. 

*7)  d.  art.  4. 

4)  According  to  J.  Vermeren  and 
J.  Goes,  contained  hi  the  Cons,  and  A,dv. 
Rotterdam,  vet  hi.  cons.  87. 

(5)  Auto*.  Ftev  id  Cod.  tit.  de  testibus, 
dettn.  49. 


(6)  Sande,  ib.  5.  tit.  8.  def.5. 

(7)  1.  6.  §  1.  1.  34.  §  1.  Ff.  de  aduk. 
k  1.  101    1.  225.  Ff.  de  verb,  signif. 

(8)  See  Matt.  v.  27.  et  xix.  9.  Marc.x. 
ix.  C^non.  nemo.  4.  caus.  31.  quant. 4. 
Canon,  non  msrch.iberis.  15.  Canon,  pne- 
cepit.  19.  caus.  3 j.  quaes [.5. 

(9)  1-  3°-  *°  fin«  Cod.  ad  I.Jul,  de  adul- 
ter. 1.  x  8.  Cod.  de  Transact.  §  4.  Instit. 
de  public.  Jud. 

(4)  Van  Leeuwen,  Censura  Parentis, 
H».  5.  C.  37. 
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woman,  they  are  both,  independently  thereof,  banished  from 
these  territories  for  the  period  of  fifty  years ;  but  if  the  adultery 
had  been  committed  by  a  married  man   with   an  unmarried 
woman,  the  man,  besides  losing  his  office,  forfeits  a  fine  of  one  hun- 
dred gilders  for  the  first  time,  and  for  the  second  he  is  banished 
for  the  period  of  fifty  years,  and  pays  a  fine  of  two  hundred 
gilders ;  and  according  to  the  latter  proclamation,  each  party  also 
forfeits  one  thousand  gilders.     These  fines  were  divided  into 
four,  by  the  proclamation  of  the  11th  September  1677.    And 
the  unmarried  woman  is  to  be  confined  upon  bread  and  water, 
for  the  first  time,  for  the  period  of  fourteen  days,  and  for  the 
second  to  be  banished  from  the  country  for  the  period  of  fifty 
years. 

Further,  if  an'  unmarried  man  commits  adultery  with  a 
married  woman,  he  shall  also  be  confined  upon  bread  and 
water  for  the  period  of  fourteen  days,  and  also  forfeit  a  fine  of 
one  hundred  gilders  for  the  first  time,  and  for  the  second  be 
banished  for  life.  Besides  which  penalties  the  injured  party) 
whether  man  or  woman,  reserves  his  right  against  the  adulterer, 
either  for  a  separation  of  the  marriage,  or  otherwise  for  damages 
or  correction,  according  to  the  laws  (1),  in  the  following 
manner ;  viz.  the  adulterer  forfeits  for  the  benefit  of  the  party 
injured,  whatever  he  would  have  acquired  from  the  property  of 
his  consort,  as  well  according  to  the  local  law,  as  by  ante- 
nuptial contract  or  otherwise  (2).  And  so  it  was  decided  by 
the  court  of  Holland,  in  the  case  of  Albert  Wierd  against  Anna 
Pietersz  on  the  19th  February  1609.  (S) 

According  to  the  written  laws,  a  man  who  detected  his  wife 
in  adultery,  was  allowed  to  kill  her,  together  with  the  adulterer; 
and  a  father  might  kill  the  ravisher  of  his  daughter,  without 
jtenalty  (4) ;  but  it  is  a  question  whether  it  ought  still  to 
prevail. 

Clarus  is  of  opinion,  that  it  ought  to  prevail  still  (5);  but  as 
such  toleration  does  not  agree  well  with  the  grounds  of  our 
government,  and  as  it  would  appear  hard  and  unjust  to  the 
mildness  and  proportioned  equality  of  our  conutry  and  people, 


(i)  Sec  Polit.  Ordonn.  an.  ij,  16,  17, 
18.  and  of  Zealand,  an.  30. 

(a)  See  Polit.  Ordonn.  art.  18.  in  verb, 
ander  tints  na  regten,  junct.  Novell,  it;. 
c.8.  $2.  et  co.  §4.  Cost.  Antwerp. 
€.41.  art.  19,  30,  31,  32.  Dami'ouder, 
Pr-x.  Criminal,  c.  89.  n.  18.  Christ,  ad 
Leg.  Mechlin,  tit.  2.  art.  13.  n.  11.  13. 
Couvarr.  de  Spousal,  part.  Si  c.17.  §6. 


n.  1.  4.     Papon,  lib.  22.  tit.  9.  art.  1. 

(3)  Vide  supra,  ch.  xihr.  f  10.  pi  4*+ 
and  book  i.  ch  xv.  §  1.  pp.  83,  84- 

(4)  1.  ao.  et  set),  ft  ad  leg.  Jul  * 
adult,  auth.  Si  quia.  Cod.  cod.  L  JO.  ft 
ad  leg.  Aquil. 

(5)  §  homiddium  n.  49.  Orobos,  fc>» 
leyd.  lib.  3.  c  33,  in  fine.  Con.  k  AaV. 
voLi.  com.  331. 
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such  an  occurrence  is  considered  by  others  with  more  reason  as 
a  misfortune ;  and  though  an  adultery  with  another  man's  wife, 
and  a  ravishment  of  another  person's  daughter  (1),  in  consequence 
of  the  innate  passions,  are  not  to  be  contemplated  with  good 
eyes,  yet  such  a  -deed  is  justified,  viz.  that  it  ought  not  to  be 
punished  exactly  with  the  common  punishment  of  murder,  but 
with  an  inferior  punishment,  yet  it  ought  not  to  be  entirely 
acquitted  or  tolerated  (2).  And  it  would  be  more  certain  to 
petition  for  abolition  or  pardon  for  the  same,  which  would  be 
easily  granted. 

A  casein  point  occurred  lately  in  the  person  of  Jan  Joostensz 
fiax,  residing  at  the  manor  of  Voorschoten,  who  coming  home 
after  midnight,   and  finding  a  certain  Christian  Semartin  his 
neighbour,  also  a  married  man,  with  his  wife  in  bed  (of  whose 
adulterous  conversation  there  had  been  great  suspicion),  driven         * 
to  rage,  and  being  highly  provoked,  assaulted  the  said  Chris- 
tian Semartin  and  wounded  him  in  such  a  manuer  that  he 
died  thereof  soon  after ;  and  being  apprehended  on  that  account 
by  the  bailiff  of  Voorschoten,  and  while  abolition  or  pardon 
was  prayed  for  on  his  behalf  from  the  States  of  Holland,  he 
was  released  by  the  nobility  of  the  said  manor  of  Voorschoten, 
upon  bail,  after  taking  the  advice  of  lawyers,  on  the  26th  Ja- 
nuary 1665,  and  until  now  he  has  been  left  free  and  unmolested ; 
so  that  therein  the  written  laws  were  mostly  followed,  and  the 
aforesaid  deed,  according  to  the  example  of  Phineas  (3),  was 
held  to  be  good  and  unpunishable. 

§9.  Incest  is  a  copulation  of  two  persons,  who  on  account  of  incest, 
of  their  being  related  by  blood  or  affinity,  may  not  enter  into 
matrimony  together,  whether  such  copulation  takes  place  in 
marriage  or  out  of  it. 

Those  who  are  detected  therein  are  punished  in  the  same 
manner  as  adulterers  (4).  But  it  is  doubtful  whether,  as  we 
have  mitigated  the  punishment  of  adultery  to  a  pecuniary 
penalty  and  disgrace,  that^punishment  ought  also  to  prevail. 
Groenewegen  (5),  seems  to  desire  that  it  should  still  be  punished  > 
in  the  same  way  as  adultery.  But  I  would  understand  that 
incest  ought  to  be  punished  with  greater  severity  than  common 


(1)  Arg.  1.  38.  §8.  Ff.  ad  Leg.  Jul.  de 
adult. 

{%)  Itatenent  Gudelin.  deJureNovisa. 
lib.  5.  c.  18.  vers,  praeter,  circa  fin.  Peres, 
ad  Cod.  tH.  ad  leg.  Jul.  de  adulter,  n.  23. 
Aflthon.  Matb.  de  Criroinib.  lib,  48.  tit.  3. 


c.  7.   n.  15.    Cbristia.  ad  teg.  Mechlin, 
tit.  ft.  art.  13.  n.  19. 

>.  v.  6.  et 

1 

Jul.  de  adult. 


(3)  Numb.  v.  6.  et  seq 
(4) 


Gloss,  et  DD.  ad  L  38.  Ff.  ad  leg. 


U)  De  Legibua  abrogat.  ad  1. 6.  Cod. 
de  incest  &  inutilib.  nupt. 


n3 
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adultery;  and  that  the  mitigation  of  the  punishment  in  adultery 
m4y  not  be  extended  to  equal  or  heavier  cases  like  incest, 
without  an  express  law;  particularly  as  the  political  ordinance 
(art.  id.)  expressly  enacts,  that  all  punishments  and  penalties 
contained  in  the  imperial  and  written  laws  against  ravishment, 
dishonouring,  incest,  and  the  like,  were  to  remain  undiminished 
and  unviolated,  especially  when  it  is  committed  in  adultery,  as 
it  commonly  happens  (1).  And  so  on  the  19th  November 
1612,  Cent  Adriansz,  who  had  lived  with  his  mother  in  adultery 
and  incest,  was  condemned  by  the  court  of  Holland  to  be 
whipped  and  banished,  with  confiscation  of  all  his  property. 

§  10.  Wicked  and  bestial  intercourse  of  men  with  men  (fating 
sodomiticum  scclus)  is  punished  with  fire;  and  such  persons 
are  burnt  alive  to  ashes.  (2) 

But  with  some,  who  treat  this  crime  with  somewhat  left 
severity,  they  are  first  hung,  and  then  burnt  (S) ;  whereof  we 
have  seen  an  example  in  our  time  at  Rotterdam. 

In  the  year  1686,  such  offenders  were  suffocated  in  a  tub  of 
water  in  gaol,  both  at  Utrecht  and  also  at  Amsterdam,  upon  the 
advice  of  the  advocates  Buys  and  Ypelaar.  But  this  evil  deed 
(as  Graswinkel  (4)  denominates  it),  broke  through  and  prevailed 
in  such  a  degree  in  the  year  1730,  that  the  States  of  Holland, 
on  the  21st  July  in  that  year,  issued  a  proclamation  against  it,  and 
enacted,  that  the  punishment  should  be  inflicted  publicly,  before 
the  eyes  of  the  people,  in  order  to  deter  them;  and  about  forty 
were  punished  in  a  few  months  within  these  provinces,  with 
death,  but  in  different  ways.  (5) 

But  if  any  one  be  found  to  have  had  connection  with  a  beast, 
he  together  with  the  beast  are  burnt  without  excuse.  (6) 

§  11.  The  dishonesty  and  unchasteness  which  may  further  be 
committed  between  any  persons,  cannot  be  well  punished  pub- 
licly, except  that  public  prostitutes  who  copulate  with  say 
ene  without  distinction,   for  the  sake  of  foul  gain,  and  time 


(t)  d.  1.  38.  Ff.  ad  leg.  Jul.  de  adulter. 
1. 5.  Ff.  de  question.  &  arg.  L  unk.  Cod. 
de  rapt,  virgin.  See  Damhouder,  Prax. 
Crimin.  c.  96.  n.  4.  Math,  de  Criminib. 
tit.  de  incest,  c.  6.  n.  5,  6. 

(2)  Damhouder,  Prax.  Crimin.  c  06* 
q. 1  a.  Gudelin.  de  Jure  Novtsa.  lib.  5. 
c.  18.  vers,  tranteo.  Claras  §  Sudqmotnia, 
ti.  4.  Papon.  Jib.  34.  tit.  10.  art.  6. 
Argent  ad  Gonaug  tud    Brut,  artic.  588* 

(3)  Ut  tradunt  Guenoya  in  addfr.  ad 
fofetrt,  Fra*.  Jndfciajr,  lib.  3.  cb.  aa.n.^i. 


Autumn  confer,  do  droict.  franc,  ad  L  31. 
Cei  id  leg.  JuJ.  de  adulter. 

(4)  Van  de  Opjierstemart,  (on  the 
Supreme  Power)  vol.  ii.  p.  348. 

(5)  For  an  account  of  the  number  of 
persons  ao  punished,  together  with  chose 
summoned  and  banished,  see  the  £uroftf- 
che  Mercurius  of  that  )ear. 

(6)  Levit.  xx.  15,  16.  Gudelin,  lew 
supra  citato,  pamhouder,  c.  96.  a.  14.  k 
15.  Peres.  Cod.  ad  leg.  Jul*  ajdok.  m  fr. 
Claras  $  fornicatio,  n.  $7.  Repot,  lb.  at* 
tit.  7.  art.  x. 
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who  for  the  purpose  of  having  intercourse  with  them,  endeavour 
to  seduce  the  children  of  honest  parents,  are  punished  according 
circumstances,  and  turned  out  of  the  country  or  city  (1).     In 
many  places,  according  to  the  example  of  Italy,  Spain,  and  other 
countries,  public  prostitution  was  antiently  connived  at,  but  as 
abominable ;  and  that  foul  trade  was  confined  to  some  corner 
or  other,    publicly  and   notoriously,   without  the  prostitutes 
being  allowed  to  reside  any  where  else ;  which,  to  prevent  the 
exposition  of  those  who  to  their  shame  and  disgrace  frequented 
the  same,  was  at  that  time  deemed  sufficient,  and  not  adviser 
able  to  be  further  prohibited.     In  the  antient  statutes  of  the 
city  of  Leyden,  of  the  year  one  thousand  four  hundred,  and  pre- 
vious to  it,  we  find  the  following  enactment ;  viz. 

"  That  any  wench,  leading  a  public  life  at  Leyden,  should 

"  reside  at  two  places;  namely,  the  one  place  beginning  from 

"  the  south  side  of  the  fortification  from  the  gate  of  the  Hague, 

"  as  far  as  the  ditch  of  Jan  van  den  Wouden,  which  is  called 

"  Schelu  Tnuyden,   or  the  Green  Hares  Ditch,    and   further 

u  behind  the  ditch  Van  den  Duelen  (where  they  live  with  their 

u  whoremasters),  as  far  as  the  fortification  within  that  square. 

"  And   the  other  place  or  place  of  abode   they  shall  have 

"  within  those  empty  premises  behind  Codden,  beginning  from 

w  the  corner  of  the  fortification  where  Truytjen  Trompers  used 

u  to  reside,  along  that  side  from  Codden  Lane,  as  far  as  Saint 

"  Nicholas's  Lane,  and  further  from  those  sides  of  the  Miracle 

"  Lane,  and  no  where  else.     If  any  wench,  leading  such  public 

"  life  at  Leyden,  resides  any  where  else,  except  within  those  two 

"  places  aforesaid,  such  wench  shall  forfeit  to  the  lord  three 

"  thousand  stiens  (2),  and  on  behalf  of  the  city  three  thousand 

"  stiens,  or  twenty-four  blows  with  the  ferule  for  every  thousand, 

"  and  shall  moreover  work  at  the  fortifications  of  the  city." 

§  12.  Whoever  cohabits  with  another  out  of  lawful  marriage,  of  CoacaMim. 
in  all  probability  conversing  like  married  people,  they  shall,  for 
the  Brat  month  that  they  keep  house  or  live  together,  forfeit  each  a 
fine  of  fifty  gilders ;  for  the  second  month  one  hundred ;  and  for 
the  third  month  two  hundred;  and  for  so  much  longer  a$  they  live 
together,  they  shall  be  banished  for  the  period  of  ten  years  from 
the  country  of  Holland  and  Friezland,  and  shall  further  be 
fined  according  to  die  circumstances  of  the  persons.  (3) 

( 1)  8*»  DambondirtPnK.  Crimln.  c.89.    I        (*)  A  certain  coin,  afltitntly  ctureut. 
n.  43*44-  &  cpcx  a.  e«  ChfUtra.  ad  Leg.    ]        (j)  See  Petit.  Ordoon.  art.  3.    Folk. 


Mechlin,   th.  a.  art.  14.    Clarus  §  fo. 
qiuesc.  68.  n.  %$.  Gomes,  ad  leg.  tauri.  8. 

n-73- 

II* 


Onions,  of  Zealand,  art.  to. 
vol  Ha.  dec.  144*  »•  3-    typ.  a* 
ad  tit.  de  coocubtt. 
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CHAP.  XXXVIII. 

(if  Crime  against  Property,  and  of  Theft. 

[Grot.  3.  37.] 


%  1.  Theft  defined. 

2.  Of  Robbery. 

3.  Of  the  Punishment  of  T\efl> 

and  whether    it  may  be 
punished  with  Death, 
A.  Of  Child-stealing. 

5.  Of  stealing  Cows,  Horses, 

or  Sheep. 

6.  Theft  of  Instruments  and 

Tools  beltmging  to  Husban- 
dry, how  to  be  punished. 


§  7. 
8. 

9. 
10. 
11. 

12. 


Theft  of  Trees  and  Fnais 

of  the  Field. 
Thieves  in   Gardens,  has 

punishable. 
Of  Pickpockets, 
Of  Incendiaries. 
Piercing    or    breaking   of 

Dikes,  8fc.  how  punishable. 
Punishment  of  those  who 

harbour  Thieves, 


XFEXT  to  life,  body,  honour,  and  good  name,  (by  violating 
which  honesty  is  mostly  prejudiced)  follow,  among  those 
things  which  are  dear  and  valuable  to  us,  the  goods  which  we* 
possess  in  property. 

Crime  against  or  concerning  property,  consists  of  all  deeds 
whereby  another  is  defrauded  or  prejudiced  in  his  property, 
which  occurs  in  many  ways:  but  what  especially  is  to  be 
reckoned  as  crime,  are  such  deeds  whence  (besides  the  indem- 
nification of  loss  or  injury  committed)  arises  a  peculiar  punish- 
ment, to  which  (among  others)  sJl  thieves4  and  robbers  are  espe- 
cially subject ;  and  likewise  those  who  by  false  or  other  bad 
means  seek  to  rob  another  of  the  property  belonging  to  him. 
#  Theft  defined.         §  1>  Theft  is  a  secret  and  deceitful  transaction  and  detention 

of  another  person's  property  (1). 
Of  Robbery.  $2.  Robbery  is  public  theft  blended  with  violence.  (2) 

Of  th«  Ponish-       §  3.  Mere  theft  was  not  punished  by  the  Romans  with  greater 
went  of  Theft;  seVerity  than  the  restitution  of  twice  or  four  times  the  value  to 

and  whether  *_■'-,  ,.  ,». 

buy  be  punished  the  person  from  whom  any  thing  was  stolen  (S) ;  but  afterwards, 
with  Death.       fae  complaint  and  prosecution  for  crimes  became  with  us  a  general 

office  of  the  county  ;  and  the  punishment  of  crimes,  on  account 
of  the  varying^circumstances  of  cases,  times,  places,  and  occa- 
sions, was  left  more  and  more  to  the  discretion  of  the  secular 


(1)  §  I.  In*,  de  ohlig.  que  ex  delict. 
Whether  any  one  stealing  from  distress 
far  want  of  food  is  to  be  exempted  from 
puushment  may  be  aeeninVimnusad  §  u 
de  ohlig.  quae  ex  delicto,  n.  4. 


(a)  Pr.  Instit.  de  w  honor,  raptor 

(J)  § J.  bait*  de  obngat. 

delicto. 
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judge  to  mitigate  or  aggravate  the  same  (1);  for  the  sword  of 
justice  was  given  by  God  into  the  hands  of  the  magistracy,  in 
order  to  vindicate  with  a  moderate  punishment,   that  is  to  say, 
as  an  example  to  deter  from  evil,  not  only  those  who  actually 
commit  evil,   but  also  those  who  would  otherwise  commit  it,  if 
not  punished  in  that  way  (2).    And  so  theft,  and  every  thing 
depending  thereon,  were  with  us  punished  with  less  or  greater 
severity,   according  to  circumstances,  by  whipping,  branding, 
banishment,  and  also  by  hanging,  as  is  distinctly  stated  in  the 
subsequent  part  of  this  work.  The  view  above  taken  is,  however, 
contradicted  by  some  writers,  who,   misunderstanding  politics, 
according  to  the  examples  of  the  old  testament,  and  the  laws  of 
Moses  (3),  wish  to  establish  it  as  a  fundamental  rule ;  viz.  that 
the  magistracy  are  not  permitted  to  punish  theft  with  death ; 
because  it  is  not  exactly  commanded  in  the  holy  scripture; 
whereas  the  worldly  changes  of  people,  times,  places,  persons, 
emergencies,  &c.  do  not  permit  one  to  fix  the  punishment  of 
crimes  by  laws  or  commands  in  a  certain  and  unalterable  way ; 
and  which  were  neither  fixed  in  a  certain  and  unalterable  way, 
even  during  the  time  of  the  old  testament    as  appears  from 
various  examples  ;  and,  among  others,  the  thefts  which  during 
the  time  of  Moses  were  punished  by  a  restitution  of  four  or  five 
times  the  value  (4),  were  punished  by  a  restitution  of  sevenfold 
the  value  during  the  reign  of  king  Solomon  (5) ;  and  by  Joshua 
it  was  punished  by  stoning  to  death  and  burning  (6).     And  the 
prophet  David  (7),  being  asked  by  Nathan  what  that  man  de- 
served, who,  to  save  his  own,  took  his  neighbour's  Iamb,  an- 
swered, "  as  the  Lord  liveth,  the  man  that  hath  done  this  thing 
shall  surely  die,  and  he  shall  restore  the  lamb  fourfold."     But  it 
was  always  (8),  from  time  to  time,  more  and  more  recommended, 
and  left  free  to  the  magistracy  and  political  government,  to  miti- 
gate or  aggravate  the  punishment  of  crimes  according  to  the 
circumstances  of  times,  places,  and .  persons ;  because  the  cir- 
cumstances of  crimes  are  so  different  and  mutable,  that  the 
punishment  of  the  law  cannot  be  limited  by  certain  and  unal- 
terable punishment;   but  according  to  the  circumstances  of 
place,  time,  and  manners,  ought  at  one  time  to  be  mitigated, 
and  at  another  to  be  aggravated,  pursuant  to  a  just  equity ;  for 


>.     (i),,  1. 13.  Ff.  de  poena. 

(2)  See  Ram.  xiii.  4.    Zypse  Notit. 
a  Jur.  Bejg.  tic.  de  penif.    Gudelin.  de  Jar. 

Nwiw.  lib.  5.   c.  15.  vers*  vk.     Dan- 
;  houder»  Pns.  Grimm,  c.55.  n.  4, 5. 

(3)  £xod.  m,  et  Deut.  r.  tnd  ekewhere. 


(4)  Exod.xxii.  I. 

(5)  Prw.  vi.  31. 

(6)  Jam.  vii.  34. 

(7)  ft  Sam.  xii.  $t6. 

(8)  In.i.  96. 
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whjqh  purpose  the  sword  was  given  into  the  hands  of  the  mtg*- 
tracy  (1).  The  theft,  wbifh  *t  first  was  punished  slightly  and 
by  a  restitution  of  four  or  five,  times  the  value,  is  with  us  jstfly 
&l#o  puni^ed  with  death.  It  i*  not  that  the  crime  i*  iu  iuelf 
niore  qn4  greater  now  tbqn  it  autiently  was ;  but  because  the 
property  of  things  being  with  us  so  much  more  precise  sad  di- 
vided than,  of  old,  if  it  be  not  restrained  in  thia  present  wicked 
and  corrupted  tun?t  hy  greater  and  heavier  punishment,  no  one 
would  be  secure  of  his  property, 

("  Vivitur  ex  rapto,  nee  bofpes  ab  hospite  tutus, 
Nan,  socer  a  genero,  firattum  quoque  gratia  rare  ***" 
That  is, 

"  They  live  by  rapwe;  no  pan  is  free  or  secure  in  kh 

property, 
No  child  excuses  his  father,  up  brother  benefits  his  brother.") 

especially  of  such  property  which  one  cannot  otherwise  protect 
thw  by  such  punishment ;  namely,  cattle  on  the  field,  sgrical- 
tural  implement*  on  the  tilled  ground,  and  similar  articles.  For 
who  would  be  able  to  live  in  the  church,  or  even  at  his  boose, 
free*  attd  without  apprehension,   if  the  wicked  could  be  sure  of 
escaping  the  punishment  of  the  law  ?  on  which  account  the 
Lombards,  first  of  all,  justly  began  to  punish  the  third  theft  with 
death*  which  afterwards  was  introduced  throughout  Italy,  Ger- 
many, Spain,  and  other  adjacent  places  (2);  according  to  which 
precedent  the  common  thieves,  among, us,  were  whipped  and 
banished  for  the  first  offiuice ;  for  the  second,  they  were  whipped, 
branded,  and  banished ;  and  for  the  third,  on  being  found  guilty, 
they  were  hung  upon  the  gallows  until  they  were  dead.  But  robbers 
were  for  the  first  time  punished  with  hanging  until  they  were  dead; 
and  housebreaking  attended  with  violence  is,  on  account  of  the 
evil  intention,  punished  with  death  fen  the  first  time,  according  to 
proclamations  of  December  lfith,lS05;  July.iath,  16Q7(arUl.)'> 
March  19tb,  and  September  lQfth  &  17th,  1614  (art.  9.  ft  5.) 
But  the  said  punishment  is  mostly  mitigated,  and  it  it  rawty 
that  any  peroon  is  condemned  to  die  for  mere  theft.  (*) 


(i)  Rom.  ziii.  1. 

(a)  Vide  Jul.  Gt*nis,  1.  5.  Sentent.  ( 
furtum.  n.  8.  Menoch.  de  arb.  Jud. 
cas.  195.  n.  17.  ci  seq.  Alphonao  de 
Azevedo  ad  Constfc.  Reg.  Hiepan.  lib.  8. 
tit.  zi.  I.7.  n.  91.  et  seq.  Peinlich. 
Halsgerigtvan  Kaysericarel(Juriftdicaon  of 
life  and  death  of  die  Emperor  GharJet  V.) 
AJ>.  1530  &   153a.   aw.  159.     Dam- 


boydejt  Pra*,  Crwavwi.  c   il>*33* 
Joan.  ISande,  lib.  5.  tk.  9.  def. 

(3)  Al*  l- 1*.  Ff.dcpttB.  SceD0- 
houdcr,  Praz.  Criminal,  c.  1  ift.  Gudete- 
de  Jure  Noviaaiino,  lib.  j.  c.  19.  «t  H>- 3* 
o.  13.  vers,  aed  ebsecv.  Zypae  l^otfe.  Jor. 
Belg.  tit.  de  fiat.  Perct.  God.  n»  s*» 
Consult.  *  AeV.  part  x.  com.  311. 


r 
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Cows,  Hones, 
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f  4.  CUld>4keft>  or  the  stealing  of  children,  which  deprives  ^LS^ 
and  carries  *w*y  young  children  from  their  parents  with  htftr 
tion  never  to  restore  them,   was  at  first  punished  with  U 
Mferitjr  ;'but,  pursuant  to  tlie  later  Roman  laws,  with  death  (1) ; 
with  which  the  civil  laws  of  Mpses  agree  (2),  which  are  sgrfedy 
observed  in  Germany  according  to  Cavpaevras  (S).     In  these 
countries  it  seems  to  he  an  uncertain  punishment,  and  much  is 
Ut  to  the  judge's  discretion,  on  account  of  the  varying  circum- 
stance* ;  and,  therefore,  when  it  does  not  appear  so  clear  that 
such  child-stealing  had  taken  place  with  the  design  of  ill-treating 
the  children,  or  of  never  restoring  them  again,  the  said  crime 
is  seldom  punished    more   severely    th*n   by   whipping  and 
hnuiding.  (4) 

§  5.  For  stealing  cows,  horses,  or  sheep,  thieve*  are  punished, 
for  the  first  time,  with  the  gallows,  and  their  goods  are  eonfis-  ^gj^* 
csted  (5);  because  cattle  on  the  field  cannot  be  secured  other* 
wise  than  by  the  heaviest  punishment  (6) 

§  S.  The  damaging  or  stealing  of  instruments  and  tools  be*  Thcft^^^JJr 
longing  to  husbandry  from  fields,    were  also  punished  more  belonging  to 
severely  than  other  thefts  (7);  and  also*  those*  who  have  robbed  "^^J^^ 
any  mills,  pileworks,  sluices,  bridges,  ploughs,  and  waggons, 
or  similar  works;   and,  pursuant  to  the  proclamation  of  the 
States  of  Holland,  of  the  16th  and  17th  September  1614,  against 
thieves  and  thefts  (art.  3.)  they  are  punished  with  death  and 
confiscation  of  property. 

§  7.  Whoever  had  lopped  or  cut  off  another  man's  trees  by  Theft  of  Tree* 
night,  of  at  an  improper  time,  we  have  seen  whipped  pnblidy  the  Field, 
with  one  of  the  trees  cut  off  over  his  head  (8) ;  and  by  a  proclama- 
tion of  the  Emperor  Charles  V.  of  the  30th  June  1546,  it  was 
directed,  that  whoever  during  the  night  robs  or  steals  the  fruits 
standing  on  the  field,  should  be  punished  with  death.  But  by 
the  States  of  Holland,  on  the  18th  July  1608  and  8th  July  1651, 
it  was  prohibited,  upon  penalty  of  inferior  corporal  punishment 
at  discretion.  Thus  those  who  find  any  person  on  their  land 
busy  in  robbing  the  fruits,  may  likewise  drive  the  offender  out  of 
it  by  wounding  him  on  his  body. 


»  «■■■ 


(O  1.  uh.  Ff.  &  1.  fur.  Cod.  ad  leg.  Fal. 
<le  Plagiar. 
(a)  Exod.  xxiv.  7.  &  xxi.  26. 

(3)  Prix.  Crim.  part.  a.  quest.  83.  n.  9a 
etseq. 

(4)  See  Groeneiregen  de  Jegib.  abrpgat. 
ad  $  10.  Inatfe.  de  pub.  Judk. 

(5)  Flee,  van  de  Staten  van  Holland, 
Dec.  36,  I595»  March  19,  and  Sept.  16 


fc  X7»  1614,  an*  3.}  and  July  8» 1651. 

(6)  See  Damhouder,  Prax.  Crim.  e.l  15. 
n.  1.  Christin.  vol.  iv.  dec.  203.  n.  4. 
Zypae  Notit.  Jur,  Belg.  de  abigeia.  &  Pert* 
Cod.  eod.    Sagde,  lib.  5,  ci|.  o.  def.  9. 

(7).  Arg,  agrifukorea  Cod*  que  m 
pMopofi  flMnrTi 

(S)  4M«f**ftAibw.Jun*C**r< 
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Of  Incendiaries. 


Thieves  in  £  g.  Garden-thieves,  who  leap  over  ditches  or  climb  over 

punishable.         inclosures  to  steal  the  fruits  of  trees  and  vegetables,  are  mostly 

whipped  and  banished,  at  discretion.  (1)  * 
Of  Pickpockets.        §  9.  Pickpockets,  on  account  of  the  theft  being  trifling,  are* 

mostly  whipped  and  banished.  (2) 

Vagabonds  are  confined  and  fed  upon  bread  and  water,  and 
turned  out  of  the  country,  according  to  the  proclamation  against 
the  gypsies,  lepers,  beggars,  and  vagabonds,  first  issued  by  the 
Emperor  Charles  V.  on  the  7th  October  1531,  and  subsequently 
renewed  by  the  States  of  Holland  on  July  21st  1581,  Oct  13th 
1586,  May  4th  1588,  Dec.  16th  1595,  March  19th  1614, 
March  4th  1636,  May  12th  1649.  (3) 

§  10.  Incendiaries,  with  us,  are  commonly  strangled;  their 
faces  are  scorched  with  flaming  fire,  and  their  bodies  placed 
upon  a  wheel  (4).  By  others  the  written  laws  are  strictly  ob- 
served, according  to  which  they  are  burned  with  fire.  (5) 

§  11.  The  same  punishment  is  likewise  inflicted  on  those  who 
wilfully  bore  or  cut  through  dikes,  so  that  the  country  is  inun- 
dated (6);  but  with  us  they  are  punished  less  severely,  and 
according  to  circumstances,  at  discretion;  yet,  on  account  of 
the  importance  of  the  dikes,  the  punishment  of  this  offence  is 
also  extended  to  death  and  confiscation  of  all  property.  (7) 

§  12.  Those  who  detain  thieves  and  rogues  intentionally  and 
wilfully,  and  lodge  them,  are  punished  in  the  satae  manner  as 
thieves,  pursuant  to  the  proclamations  of  Dec.  16th  1595  and 
March  14th  1614,  "(art.  4.) ;  and  such  offenders  are  punished  at 
discretion,  according  to  the  qircumstances  of  the  case.  (8) 

And  those  are  treated  in  the  same  way  who  fraudulently  par- 
chase  stolen  property  for  a  trifling  price  (9).  Such  an  offender 
was  publicly  whipped  at  the  Hague  on  the  18th  October  1652, 
notwithstanding  he  was  of  a  good  family  and  honest  parents, 
according  to  the  old  proverb,  "  the  receiver  is  as  bad  as  the 
thief." 


Piercing  or 
breaking  of 
Dikes,  &c.  how 
punishable. 


Punishment  of 
those  who  har- 
bour Thieves. 


(i)  Arg.  1. 8*.  §  I.  Ff.  de  turt.  1.  37. 
$  25.  et  seq.  Ff.  ad  1.  aquil.  See  also 
PUcaat  van  de  Staten  van  Holland,  July  8, 
1651. 

(2)  Arg.  1.  7.  Ff.  de  extraord.  criminih. 

(3)  See  also  Damhoud.  Prax.  Criminal 
cm.  n.53. 

(4)  According  to  Groenewegen  de  legib. 
abrogat.  ad  1. 28.  §  la.  Ff.  de  pesnis. 

-  (5)  1.  »8.  f,  1*.  %  Ff.  de  pcenis.  1. 10. 
Ff.  ad  leg.  Corn,  de  Sicariis.  1. 9.  Ff.  oe 
incend.  ruin,  et  nauf.  See  Damhouder. 
Prax.  Criminal,  c.  105.    Anton  Math*  de 


criminib.  ad  tit.  5.  1.  8.  Ff.  c.  6  k  7. 

(6)  1.  unic.  Cod.  de  Nili.  aggerib. 
rumpcnd. 

(7)  See  Damhouder,  Prax.  Crim.c.106. 

Placaat  van  de  Staten  van  Holland,  No*,  sjt 

(8)  Ut  recte  docet  Menocn.  de  «*- 
Jud.  cat.  348.  Farinac.  Crhn.  qa***  3°- 
n.  94.  &  96.  Gomel,  resohit.  too.  3.  &  3- 
n.5. 

(9)  See  Damhouder,  Prax. 
a.  119.   Plac.  March  19, 1614- 
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CHAP.  XXXIX. 

Of  Obligation  arising  from  Causes  similar  to  Crime. 

[Grot.  3.  38.] 


$  \. Obligation  arising  from  Causes 
similar  to  Crime,  what; 
and  how  it  occurs. 

2.  Under  wliat  Obligation  those 

Persons  are,  from  whose 
House  something  is  thrown 
or  poured  out 

3.  Under    what  Obligation    a 

Master  of  a  Ship  or  Inn- 
keeper  is  to  their  Passengers 
on  Board  and  to  their 
Guests. 

4.  A  Physician  mistaking  in  his 

Profession,     under     what 


Obligation  he  is ;  and  how 
punishable. 

5.  A     Waggoner    driving    his 

Waggon  too  fast. 

6.  If  any  Damage  be  caused  to 

any  one  by  any  Animal, 
what  Indemnification  the 
Proprietor  of  such  Animal 
is  obliged  to  gvoe. 

7-  When  a  Ship  overturns  or 
runs  down  another  Ship. 

8.  If  Two  Waggons,  $c.  meet 
each  other,  how  One  of 
them  ought  to  go  out  of 
the  Way. 


§  1.  QBLIGATION  arising  from  causes  similar  to  crime 
occurs  either  by  an  act  of  those  whom  we  have  in  our 
power  or  service,  or  through  loss  which  another  suffers  from  us, 
or  through  our  property ;  for  which  loss  we  are  bound  to  make 
an  indemnification  in  the  same  way  as  if  we  ourselves  did  it ;  but 
we  are  not  liable  to  punishment  (1),  because  it  does  not  extend 
further  than  to  the  person  of  him  who  offended ;  as  we  have 
shewn  more  at  large  supra,  book  iv.  ch.  ii.  §  7-  ei  seq.  pp.  318,  &c. 

§  2.  By  the  act  of  another  we  are  bound  to  indemnify  the 
loss  which  any  one  suffers  in  his  body,  clothes,  or  otherwise,  in 
consequence  of  any  thing  being  thrown  or  poured  out  of  our 
houses  by  any  of  our  household  (2) ;  because  every  one  must  be 
answerable  for  the  act  of  any  of  his  family  or  servants,  and  for 
whatever  is  committed  by  them.  (S) 

§  S.  In  like  manner,  the*  master  of  ship,  or  an  innkeeper,  is 
responsible  for  the  loss  which  voyagers  and  travellers  suffer  in 
the  property  brought  by  them  into  the  ship  or  inn,  whether  such 


OhUgation, 
arising  from 
Causes  smiJar 
to  Crime,  what, 
and  how  it 


occurs. 


Under  what 
Obligations  those 
are,  from  whose 
House  some- 
thing is  tlyown 
or  poured  out. 


Under  what 
Obligation  a 
Master  of  a  Ship 
or  Innkeeper  is, 


(i)  Tot.  tit.  Inst.  deobUg.  quae  quasi  ex 
debet.  L  a6.  Ft.  de  peoiis. 

(*}  Toe.  tit.  Ff.  de  his  qui  efiud.  §  i. 
Instit*  de  oUigat.  qua?  quasi  ea  delicto. 


(3)  Arg.  §  fin.  Inst,  de  oblig.  quae  ei 
quasi  delicto. 
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to  their  Pasten- 
gets  onboard, 
and  their  Guest*. 

A  Physician 
mistaking  in  his 
Profession ; 
under  what 
Obligation  he 
is,  and  how 
punishable. 


A  Waggoner 
driving  his 
Waggon  too  fast. 


If  any  Damage 
he  caused  to  any 
one  by  any  Ani- 
mal ;  what  In- 
demnification 
the  Owner  of 
such  Animal  is 
obliged  to  gftre. 


When  a  Ship 
overturns  or 
rtDttdown 
another. 


loss  be  occasioned  by  their  servants  or  by  other  guests,  or  by 
voyagers  or  travellers  taken  on  board  the  ship  or  into  the  inn.  (1) 

$  4.  It  is  disputed  whether  a  physician,  who  through  neglect 
and  ignorance  had  given  some  medicine  to  a  patient  which  ha* 
done  him  hartn  or  cau&xl  his  death,  would  be  punishable  far 
it ;  some  are  of  opinion  (as  this  can  very  seldom  be  detected, 
and  their  errors  are,  as  it  were,  covered  with  earth),  that  the 
punishing  of  physicians  has  become  obsolete;  however,  in  law, 
they  are  obliged  to  make  amends,  and  may  be  punished  for  it 
according  to  discretion  of  the  court  (2) 

§  5.  A  waggoner  who  drives  to*  fast,  and  wounds  any  one, 
forfeits  (besides  indemnification)  the  waggon  and  horses,  unlea 
the  officer  (but  those  of  the  chamber  of  government  can  do 
it),  compromise ;  and  if  any  one  remains  dead,  he  is  to  have 
remission  (S).  Foi  damage  caused  by  our  property  we  are 
bound  to  make  indemnification,  whether  it  be  caused  by  animate 
or  inanimate  property,  such  as,  through  our  beasts,  horses,  dogs, 
hogs,  ships,  waggons,  &c 

§  6.  If  a  beast  belonging  to  any  person  whomsoever,  causes 
any  loss  to  any  one,  indemnification  must  be  made  for  the  6ame, 
or  the  beast  must  be  given  for  it  (4) ;  but  if  the  beast  be  natn- 
rally  wild,  or  otherwise  in  the  habit  of  doing  harm,  (for  example, 
if  *  dog  be  in  the  habit  of  biting,  or  a  horse  in  the  habit  of 
hacking  behind,  or  the  like),  the  proprietor  will  be  obliged  to 
make  full  indemnification  for  the  loss  sustained,  and  the  deli- 
vering tip  of  tfie  beast  would  alone  not  be  deemed  sufficient  (£)- 
And  if  a  beast  is  found  upon  another  person's  ground,  the  same 
may  be  put  within  a  fence  or  cage  impounded,  until  the  pro- 
prietor, after  making  indemnification  for  the  loss  and  charges 
incurred,  releases  the  same  from  the  pound  or  cage.  (6) 

§  7.  If  any  man's  ship  runs  down  another,  and  if  it  Was  in  his 
power  to  prevent  it,  or  If  it  had  occurred  through  his  neglect  or 
fetllt,  he  ought  to  make  good  the  whole  loss  sustained  (7);  ^ 
if  it  had  occurred  by  storm  and  through  stress  of  weather,  or 


(i)  1.  et  tot.  tir.  Ff.  Nam.  Caunon. 
Stab,  at  tit.  ferti  aaVet».   natites.    Vide 

X' ,  cfr  ii.  §  io*  of  this  book,  p.  321. 
0Mr«nd  ho*  fat  a  judge  *r  an  advo- 
cate conies  under  obligation  through  cul- 
pable neglect  similar  to  crime,  see  ch.  xxxiii. 
§  11.  of  this  book,  p.  460.  supra. 

(l)  Arg.  §  7.  Instit.  de  leg.  aquil  junct. 
1. 1.  §  1.  Ft  de  var.  et  exuaord.  cognito. 
Difflhouder,  Praz.  Crim.  c.  77.  n.  aft. 


(3)  Vide  Papegay,  p.  481. 
(4) 


§8.  ix.  Instit.  si  quadrup.  pauper 


fecisse  dicafur.  1  1  $1.  Ff  eod.  1-39- R 
ad  1.taptil.  Ceatahin  1. 1.  &.  eod. 

(5)  I.40  I.  41.  Ff.  de  JEdilit.  E&S- 
$  1.  hist,  si  qu*dr.  paup.  fceisse  dkatar. 

(6)  Vide  Grottos,  rnleyri.  IsKj.  c3*- 
n.  14.  Zypx  front.  Jur.  Befe.  ad  kg* 
aquil.  vets,  pecus.  .  HandrestHi  fan  fra- 
roerland,  p.  (mini)  104.  Keurea  van 
Rynhuid,  art.  138.  Keuten  fan  Vaereo* 
an.  76.  et  seq. 

(7)Uao.  i4.Ff.adleg.aquH.  . 


Ch.  80,]    arising  from  Comes  similar  tQ  Crime. 
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otherwise  without  his  fault,  in  that  case  the  loss  is  borne  hy  the 
ureters  of  ships  on  both  sides  half  and  half(l),  without  distajM*- 
tfcm,  whether  die  loss  had  been  incurred  at  sea  or  in  ike 
harbour*  as  it  respects  the  loss  of  the  ships;  but  with  teqpett  to 
the  loss  of  the  goods  on  board  such  ships,  a-  distinction  is  made 
between  navigators  proceeding  out  to  sea  and  those  navigating 
stag  the  shores  viz.  the  loss  amongst  those  nat igating  otit  at 
ste  is  also  borne  half  and  hal£  but  not  amongst  those  aav^gath^ 
along  the  sea-shore  (2) ;  and  the  amount  of  half  &e  loss  of  «r 
damage  to  the  ship,  caused  by  running  her  down  at -sea,  and  of 
the  goods  which  were  therein  at  the  time  the  accident  occurred; 
most  be  borne  and  indemnified  upon  calculation  half  and  fcal£ 
in  proportion  to  the  value  of  the  said  ship  and  goods  (3) ;  such 
indemnification  is  to  be  computed  upon  whatever  loss  was  really 
occasioned  by  the  ships  touching  each  other,  but  not  other- 
wise. (4) 

And  therefore  where  a  certain  dfcfip  bad  been  rendered  unfit 
for  sailing,  in  consequence  of  another  ship  having  run  .foul  of 
her,  so  that  she  could  not  remain  with  the  fleet,  in  consequence 
of  which  she  fell  within  twenty-four  hours  into  the  hands  of 
pirates  off  Dunkirk,  it  was  decided  by  the  high  court  in  Hol- 
land, that  the  owners  of  the  ship  taken  were  entitled  to  recover 
from  the  ship  which  had  caused  the  damage,  and  from  her 
owners,  the  loss  sustained  in  consequence  of  the  latter  having 
run  foul  of  her,  bat  nothing  more*  This  judgement  was  given 
at  the  end  of  July  1683,  in  a  cause  between  Leendert  Bouwens, 
in  his  litigating  capacity,  as  impetratftr  of  arrest,  against  Jan 
Claasz,  defendant 

§  8.  And  so  waggoners  are  also  bound  to  indemnify  each  if  TwoWaggom, 
other  for  the  loss  which  they  cause  to  one  another  In  driving  by  othe™t!owoiie 
and  running  against  the  waggons  (5) ;  and  therefore  it  is  observed  °* theBB  «j|£ 
**  a  rule  among  them  to  go  out  of  the  way  for  each  other  in  Wiy. 
toe ;  viz.  that  those  who  have  not  passed  by  so  far  as  half  the 
fftad  and  journey  between  them  both 'from  one  station  to  tie 
<*&er,  should  go  oat  of  the  way  for  the  otha*  that  had  first 
ttrived,  and  had  passed  over  the  half;  and  likewise,  on  a  narrow 
Had  where  two  waggons  cannot  go  backwards  for  efldh  otlhefr, 


a^_MUt^M 


(0  Vide  Proclamation  of  the  Emperor 
Charles  v.,  i55 1 ,  ,*.  46. ;  of  King  Philip, 
*5&3-  tii.  van  Schepen  (lie  elkander  bes- 
^'egn.  Vide  Wiabuy.  Ze  regten, 
"t-  »7-  48,  49,  50.  71.  Weat-Cappel, 
«l.  16.  Neoitad.  decii.  48.  49.  Cofen. 
°«-40,  n.  1.  et  bbe.  isk. 

(*)  Vide  Adryien,  Certification  en  Oe- 


wyvdem  rakende  bet  vcrgoedeu  Tin  de 
Schide  der  Binneri-landVvaarders.  Vide 
eiiftm  Bell.  Hufid.  -p.  331. 

(3)  Vide  Coren.  obs.  41,  aod'eh.  u.  49 . 
of  this  book,  p.  3  so.  supra. 

(4)  Arg.  1.  ai.  §  3.  Ff.  de  act.  erapt. 

(5)  Arg.  I.  99.  $  %.  Ff.  Sd  I.  aquil. 
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the  one  which  rode  the  smallest  distance  ought  to  be  drawn 
backwards  for  the  other  to  such  a  place  where  they  can  retreat 
for  each  other.  And  a  cart  with  two  wheels  must  always, 
without  distinction,  go  out  of  the  way  for  a  coach ;  and  with 
respect  thereto,  this  discretion  is  further  used,  viz.  that  an 
empty  waggon  must  make  way  for  another  which  is  loaded,  espe- 
cially during  harvest,  when  the  waggons  coming  from  the  field 
very  heavily  laden  with  hay  and  corn  cannot  well  make  way  for 
another  without  danger;  and,  moreover,  a  common  waggoa 
generally  must  make  way  for  a  coach  with  four  or  six  horses.  The 
loss  arising  from  a  contrary  behaviour  ought  to  be  indemnified 
by  the  transgressors  of  the  said  rules.  (1) 


CHAP.  XL. 

Of  the  Means  whereby  an  Obligation  ceases,  and  of  Payment, 
Set-off*,  Renovation,  and  Assignment  ofD&t. 


$  1.  Payment,  how  to  be  made, 
and  how  to  be  proved. 

2.  Compensation    and  Reten- 

tion (or  Set-off),  what, 
and  in  what  Cases  they 
have  Effect. 

3.  Discharge  by  delivering  up 

a  Note  of  Hand,  how  to 
be  understood  and  decided 
when  such  Note  has  been 
lost  or  mislaid. 

4.  Payment,   to  whom  to  be 

made,  and  whether  it  may 


be  made  to  a  Male  or 
Female  Servant. 

5.  Whether  Payment  may  be 

made  before  the  Time. 

6.  A  Creditor  must   demand 

Payment  from  his  Debtor 
at  his  House. 

7.  Of  Remission  of  Debt. 

8.  Of  Prescription  of  Debt. 

9.  Of  Renovation  of  a  Debt. 

10.  Of  Assignment  of  a  DebU 

11.  Of  Bills  of  Exchange. 


rpHE  engagement  being  fully  confirmed  and  obtained  by  all 
due  means,  the  contractor  has  a  right  to  have  satisfaction 
thereof;  which  satisfaction  consists  especially  in  paying  or  satis- 
fying that  to  which  the  obligation  tends  (2).  Satisfaction  of  s 
common  debt  is  effected  by  payment,  or  a  voluntary  discharge; 
in  the  case  of  a  crime  or  fault,  by  punishment  and  fine,  or 
through  forgiveness  of  such  fault;  each  of  which  topics  will  be 
treated  separately. 

(i)  Vide  Nicol.Tan  dcrHoog,  singular.    I        (a)  Tot.  tit.  ft.  et  Cod.  de  Safari*, 
jur.  »t.  I 
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1.  For  the  payment  and  satisfaction  of  common  debt,  there  Payment  how 

i  .      *       i  i  i.  ii.     tobemade,and 

u  exactly  required  what  the  engagement  implies,  whether  it  how  to  be 
consists  in  doing  or  giving ;  (1)  proved. 

§  2.  Excepting  only,  that  the  debtor  can  bring  in  payment  Compensation 
thereof  by  compensation  and  set-off,  what  the  creditor  is  in-  ("r  Set-off)011 
debted  to  him  in  something  of  a  similar  nature  and  commodity,  what;  and  in 
provided    it   appears    without    difficulty  (2).     Which    set-off,  have  Effect.  ** 
although  it  ought  to  be  alleged  by  means  of  exception,  never- 
theless actually  diminishes  the  debt,  and  has  its  effect ;  so  that 
the  running  rents  and  interest  are  thereby  actually  diminished, 
and  cease  from  the  time  the  creditor  becomes  indebted  in  some- 
thing of  the  same  nature  and  obligation.  (3) 

To  this  head  also  belongs  the  right  of  retention  of  what  I 
have  in  my  possession,  and  obtain  on  account  of  my  debtor  for 
the  payment  or  set  off  of  what  he  owes  me,  which  is  specially, 
applicable  to  goods  deposited  and   trusted,    upon  which  any 
expences  are  incurred  (4),  such  as  stuffs,  which  are  delivered 
into  the  hands  of  any  one  to  manufacture,  cloth,  camlet,  and 
other  goods ;  which  manufactured  goods  may  be  retained  for 
and  set  off  against  the  wages  and  charges  incurred  on  account 
of  them,  or  for  similar  stuff  (5).     But  for  similar  reasons  it  is 
likewise  extended  to  all  sorts  of  matters  and  actions  (6).     This 
right  is  also  used  by  masters  of  ships  and  waggoners  for  their 
freight,  wages  for  keeping,  and  charges  incurred  (7) ;  and  in 
like  manner  innkeepers  may  retain  the  goods  of  their  lodgers, 
And  take  away  the  uppermost  garment  for  whatever  has  been 
•pent  (8) 

So  also,  advocates  and  intercessors  of  the  law  (9)  may  retain 
the  documents  of  the  suit  until  they  are  paid  (10).  In  like 
manner  also  one  may  detain  the  goods  of  a  third  person  for  the 
efcpences  bona  fide  incurred  on  account  of  the  same.  (11) 


(i)  U  a.  §  a.  Ff.  de  reb.  credit.  Grot.  3. 

(*)  I.  1.  Ff.  et  1. 4.  Cod.  de  cotnpensat. 
*•  ulL  $  1.  Cod.  eod.  et  ibi  DD. 

(3)  d.  I.4.  cod.de  cotnpensat.  junct. 
1  4.  J.  1 1.  1.  ii.  Ff.  eod.  Grot.  Inleyd. 
1-  3*  c.  40.  n.  10,  1  x.  Faber,  1. 4.  tit.  13. 
def.  4.    Chriitin.  vol.  iii.  defin,  39.  n.  3. 

*4. 

(4)  Aig.  L  uk.  Cod.  deposit!. 

(5)  Ai%.  1«  15.  Ff.  de  impens.  in  res 
dotales  fact.  L  26.  §  4.  Fl  de  condkt.  in- 
debiti-  1.  aj.  et.  seq.  Ff.  da  procuratorib. 
L  J.  de  dote  jffxlept.  1,  9.  $  a.  Ff.  de 
too,,  rer.  domimo.  1. 5.  Cod.  de  rei  vindicat. 

(6)  Arg.  tit.  God.  etiam  ob  drirographar . 
«CBjum  pgau»  retinai  pone. 


(7)  Bald,  ad  1.  ultim.  n.  1.  Cod.  com- 
modati.  Coler.  de  pracessib.  executivis. 
part.  x.  c.  a.  n.  241. 

(8)  Bald,  ad  1.  5.  n.  J.  Cod.  locati. 
Negusant.  de  pignor.  part.  a.  memo.  4. 
n.  1 38.  Math.  Coler.  de  process. executivis. 
p.  t.  ca.  n.  254. 

(9)  HegtsvoorSproken,  in  the  original. 

(10)  Per  text,  et  Gloss,  in  1.  ia.  Ff.  de 
ri  et  vi  armau.  1.  aj.  in  fin. IT.  de  procu- 
rator. 1. 14.  §  1.  Ff  communL  Gail.  1.  a. 
ob*.  1  a.  n.  5. 

(11)  Diet,  legib.  Faber  ad  Cod.  1.  3. 
4it.  aa*  def.  15.  Sande,  1. 3.  tit,  15,  def.  5, 

Radelant,  decis.  1 00, 


K  K 
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Discharge  by 
deli  verity  up  a 
Note  of  Hand ; 
how  to  be  under- 
stood and  de- 
cided when  such 
Note  has  been 
lost. 


Payment,  to 
whom  to  be 
made ;  and 
whether  it  may 
be  made  to  a 
Male  or  Female 
Servant. 


Whether  Pay- 
ment may  be 
made  before  the 
Time. 


$  3.  Payment  of  a  debt  is  proved  by  a  receipt  or  hand-writing 
of  the  creditor,  and  likewise  by  the  bonds  and  engagements 
returned  to  the  debtor,  being  found  in  his  hands,  unless  it  be 
otherwise  proved  by  the  creditor  (1);  for  although  the  hand- 
writing be  found  in  the  hands  of  the  debtor  torn  and  erased,  it 
does  not  thence  follow  that  he  has  really  paid,  because  it  may 
take  place  without  the  creditor's  knowledge,  whether  he  lost  it, 
or  whedier  it  was  stolen  from  him;  and  the  creditor  must 
therefore  be  allowed  to  prove  the  contrary  if  he  can.  (2) 

In  which  case  he  is  likewise  allowed  to  declare  upon  oath, 
that  the  hand-writing  was  really  lost,  or  had  been  missed; 
whereupon  the  debtor  must  grant  him  a  new  bond,  on  receiving 
an  assurance  that  if  the  former  is  forthcoming,  he  will  not  be 
called  upon  to  pay  the  same.  (3) 

§  4.  The  payment  must  be  made  into  the  creditor's  own 
hands,  or  into  the  hands  of  his  attorney,  otherwise  it  will  pro- 
duce no  release  (4) ;  so  that  no  one  may  pay  freely  the  male  or 
female  servant  of  another,  or  the  children  instead  of  their 
parents,  without  a  receipt  in  the  hand -writing  of  the  creditor  (5); 
unless  (where  he  is  engaged  in  trade)  such  payment  is  made  to 
the  persons  to  whom  his  shop  and  till  or  the  daily  receipt  and 
disbursement  are  entrusted.  (6) 

§  5.  No  payment  can  be  made  before  the  time  is  expired  at 
which  such  payment  ought  to  be  made,  if  the  day  had  been 
inserted  for  the  benefit  of  the  creditor ;  because,  until  that  day, 
the  rents  or  interests  run  for  his  benefit,  except  with  the 
consent  of  such  creditor  (7).  It  is  therefore  a  common  custom. 
that  money  yielding  interest  and  annual  rent,  may  not  be  re- 
deemed, except  upon  a  previous  notice  of  three  months;,  or  at 
least  of  six  weeks,  before  the  annual  payment  becomes  due,  or 
otherwise  one  understands  that  it  has  been  prolonged  for  a  year 
more,  unless  it  was  expressly  agreed  that  the  redemption  maj 
be  effected  at  any  time ;  in  which  case  one  may  also  (during  the 
interval  after  a  similar  preceding  notice  and  declaration  that  the 


(i)  DD.  ad  1.  Labeo  a.  Ff,  de  pact. 

(2)  L  34.  Ff.  de  probat.  Vide  Costal, 
ad  d.  1. 1.  Ff.  de  pact.  Angel,  ad  §  hoc 
ampKus  n.  10.  Instit.  qulb.  mod.  tollit. 
obbgat.  Ferrar.  in  form,  iibell.  in  act. 
hypoth.  in  verb.  Exceptionem  solutionis. 
et  ibi  Masuer  in  addit.  Lud-Romain  con- 
sell.  146.  n.  13.  Petr.  Anchoran.  lib.  a. 
quaest.  69.  lib.  a.  obs.  37/  n.  5,  6,  7, 
Nicol.  Everhard.  consil.  13*. 

(3)  1.  ult.  Cod.  de  fide  initrum.  K57. 


Ff.  de  adminlstr.  tutor.  Andr.  Gal  I  :. 
obs.37. 

(4^  L  nit.  Cod.  de  negot.  gest. 

(5)  !•  34-  §  4-  Ff.  de  sofat. 

(6)  1.  7.  §  1.  Ff.  de  in*,  act.  5* 
Guid.  Pap.  deeds.  173.  11.3.  AaLFjfcr, 
ad  Cod.  1.8.  tit.  30.  def.  29. 

(7)  1.38.  §16. 1.50.  i.  41.  §  41  -i^r 

§  a.  Ft  de  f  erb.  otrfjgat,  t  70.  K  * 

solut. 
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money  is  ho  longer  wanted),  make  payment,   and   effect  the 
redemption ;  provided  so  many  rents  be  added  to  the  principal 
as  may  be  in  arrear,  according  to  the  time  elapsed. 
§  6.  He  who  is  unwilling  to  pay  may  likewise  be  compelled  A  Creditor 

.  i  #•        »  y,v        -r»       •      r  must  demand 

to  pay  interest  and  rents  tor  the  non-payment  (1).     but  it  does  Payment  of  * 
not  commence  sooner  than  from  before  the  production  of  wit-  £ebtorath» 

•  *  House. 

nesses  in  court  (litis  contestatio)  or  legal  demand,  because  the 
debtor  is  not  bound  to  bring  to  the  house  of  the  creditor  what 

he  is  indebted,  but   the  creditor  must  come  to  his  house  to 

» 

fetch  it,  or  cause  to  be  fetched,  unless  it  was  otherwise 
agreed  (2),  as  is  usually  done  in  fixed  yearly  rents,  in  which  it 
is  contracted  that  the  payment  should  be  made,  or  caused  to  be 
made,  at  the  house  and  into  the  hands  of  the  holder  exactly  at 
the  time.  (3) 

Besides  the  payment  and  exact  satisfaction  of  whatever  is 
contained  in  the  obligation,  with  the  consent  and  will  of  the 
creditor,  the  obligation  is  usually  annulled,  either  by  remission, 
renovation  of  debt,  or  by  assignment  of  it  to  another  person. 

§  7.  Remission  of  debt  may  be  effected  in  two  ways,  viz.  ontf,  Of  Remission 
which  actually  occurs,  is  a  promise  to  make  no  demand,  in  th6  °  e  * 
same  manner  as  if  the  obligation  had  been  satisfied,  the  other 
is  that  which  is  effected  by  the  law  (4).  So  that,  according  to 
the  imperial  and  ecclesiastical  laws,  a  husbandman  or  hireling, 
who,  by  the  waters  breaking  in,  or  on  account  of  war,  fire,  or 
other  great  loss  occasioned  to  what  he  has  hired  without  his 
neglect,  could  gather  or  enjoy  few  or  no  fruits,  to  such  an  one 
his  promised  annual  rent  would  be  entirely  or  in  part  re- 
mitted (5).  The  same  rule  also  holds  with  respect  to  renters 
of  the  common  lands  of  the  country  or  city  (6) ;  especially  when 
something  has  been  repealed  which  had  been  contracted  by  the 
ordinance  or  conditions  whereupon  the  farm  was  sold.  (7) 

§  8.  This  remission  is  likewise  effected  by  prescription ;  when,  OfPrescrirtlon 
a  certain  time  being  expired,  the  debt  is  considered  as*  dis- 
charged and  satisfied  (8).     It  is  not,  however,  clear,  after  what 


of  Debt. 


(i)  1.  \y.  §  si  pupillo.  Ff.  de  usuris. 
(*)  1. 1 8.  Ff.  de  consrit.  pecun.  et  ihi. 
Gloss.  &dd. 

(3)  See  Pecc.  de  Jure  Sistendi,  c.  9. 
ft>  2.  Vanbesetten  ende  hand-opltggen, 
c-  9-  n.  4. 

(4)  Grottus,  Tnleyd.  lib.  3.  c.  4.  n.  1. 

(5)  1.  15.  §  z.  si  merces.  1.  25.  §  vis 
*»)°r  Ff.  locati.  1.  licet.  8.  Cod.  eod.  See 
Morwc.  ad  d.  1. 15.  Ff.  et  Anton.  Faber 


ad  d.  1.  8.  Cod*  locati.  Ccvarrav.  pract. 
quant,  torn.  2.  c.  30.  n.  1.  vers,  ob  rem,  et 
ibi  aUegat. 

(6)  1.  forma.  J 1.  Ff.  de  censibus.  Bald, 
ad  d.  1. 8.  Cod.  locati.  Cravett.  consii.94, 
n.  3. 

(7)  See  Cons.  &  Adv.  Rotterdam,  vol;  iit. 
com.  105. 

(8)  f.a.  Cod.  de  prascrlpt.  36  annpr,' 
Grot.  Inleyd.  lib.  3.  c  46.'  * 
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Of  Renovation 
of  a  Debt. 


Of  Assignment 
of  a  Debt. 


Of  Bilk  of 
Etchaoge. 


time  such  prescription  runs.  The  general  opinion  is,  that  it 
is  effected  by  a  third  part  of  one  hundred  years  (1).  But 
according  to  the  Roman  laws,  it  is  effected  in  thirty  years,  as 
already  stated.  (2) 

The  ordinance  of  the  city  of  Gouda,  of  the  year  1607, 
(art  99.)  says,  that  the  aldermen  ought  not  to  do  justice  in  the 
case  of  debts  or  bills  of  yearly  rent,  upon  which  nothing  has 
been  received  for  thirty-three  years,  if  the  defendant  denies  it, 
and  upon  oath  alleges  that  he  has  discharged  it.  And  in  the 
same  ordinance  (art.  96  &  97.)  it  is  enacted,  that  where  the 
holder  of  a  bond  cannot  prove  payment  thereof  to  have  been 
demanded  for  ten  years,  the  defendant  shall  upon  his  oath 
stand  acquitted,  and  the  aldermen  shall  not  do  justice  there- 
upon ;  and  likewise  the  heirs  of  him  who  executed  it,  if  no 
payment  had  been  demanded  from  them  for  two  years  after  his 
death,  unless  the  holder  thereof  could  allege  any  legal  ex- 
ceptions. 

All  pecuniary  fines  are  prescribed  against  within  the  year ; 
and  all  penalties  for  smuggling  must  be  demanded  within  the 
year.  (8) 

§  9.  Renovathm  of  debt  is,  when  the  obligation  is  satisfied 
by  entering  into  another  obligation  in  its  stead ;  by  which  the 
preceding  is  annulled.  (4) 

§  10.  Assignment  of  debt  is  when  the  debtor  is  released,  and 
the  obligation  is  satisfied,  by  the  transmission  of  the  right 
which  he  had  to  another  debtor  of  his  (5).  But  it  must  be  at- 
tended by  a  clear  discharge  and  acceptance,  otherwise  it  will 
not  serve  as  a  satisfaction,  according  to  the  proverb,  "  assignment 
is  no  payment"  (6) ;  otherwise,  if  the  first  debtor  by  such  trans- 
action does  not  clearly  appear  to  be  released  and  freed,  it  would 
only  be  considered  as  mere  demonstration;  and  although 
accepted,  yet  the  first  debtor  may  be  called  upon.  (7) 

§11.  On  which  account  also,  among  us,  bills  of  exchange  do 
not  release  the  first  debtor  until  they  are  paid.  (8) 


(i)  Grot.  ibid.  n.  8.  Goris,  Adversar. 
Miscell.  c.  9. 

(2)  Supra,  book  ii.  ch.  viii.  §  7.  pp.  132, 

*33- 

(3)  PUc.  van  de  Gemene  Midlen, 
Sept.  4*1603.  See  Coos.  $e  Ad?,  vol  iii. 
cons.  xx6t  117.  and  also  book  ii.  ch.  viii. 
$  6.  p.  132.  supra. 

(4)  i.  1.  if.  de  Nov.  See  Mant.  de 
tacit.  &  amb.  conv.  1 17. -per  tot.  Grotius, 
Inleyd.  lib.  3.  c.  43. 


(5)  1. 11.  Ff.  U  1.  ult.  Cod.  de 

(6)  1.  21.  Ff.  de  nom.   et 
Grotius,  lib.  3.  c.44. 

(7)  d.  1.  ult.  Cod.  &  1.  ai.  Ff.  de 
Neostad.  Cur.  HoU  deos.  38.  On 
twerp,  tit.  64.  art.  2. 

(8)  Neostad.  Suprem.  Cor.  Hofl 
cis.  12.    Cost.  Antwerp,  tit.  55 
Concerning  bills  of  exchange, 
of  this  book,  pp.  439, 44a 
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Among  the  various  modes  of  making  satisfaction,  some  im- 
properly reckon  the  payment  of  money  into  court ;  because  it  can- 
not serve  as  a  satisfaction,  so  long  as  it  is  not  declared  to  be  such 
by  decree  of  the  court.  In  what  manner  this  is  performed,  and 
what  effect  it  has,  see  ch.  xi.  of  this  book,  pp.  350 — 352,  supra. 


CHAP.  XLI.    . 

Of  Cession  of  Estates,  Letters]  of  Respite  or  Delay,  SuretS  des 

Corps,  etc. 

[Grot.  3.  51.] 

§  1.  Cession  of  Estate,  what* 
2.  How  and  by  whom  to  be 
made. 


3.  Of  what  Effect. 

4.  Of  Surete*  des  Corps. 

5.  Nature  and  Effect  of  Let- 

ttrs  of  Induction  or  Delay, 


§  6.  Whether  the  same  can  exist 
without  Security. 
7.  Whether  and  when  the  ma- 
jor Part  of  the  Creditors 
can  compel  the  inferior 
Number  to  allow  Delay  or 
Remission  of  the  Debt  or 
of  any  Part  thereof 


5 1.   A  LTHOUGH  the  creditor  can  compel  his  debtor  by  Cession  * 

law  to  satisfy  and  pay  his  arrears;  yet  those  who  have  E8Ute»what* 
more  debts  than  they  can  pay,  have  certain  means  by  which 
they  are  allowed  to  prevent  the  prosecution  of  their  creditors 
beyond  their  abilities  to  pay  their  debts.  These  are,  cession  of 
the  estate,  sureti  des  corps,  letters  of  respite  or  attermination,  that 
isy  delay,  granting  time,  and  several  others.  Cession  of  estate  is  a 
voluntary  cession,  by  a  debtor,  of  all  his  property,  on  behalf  of 
his  creditors,  in  order  thereby  to  be  free  from  imprisonment, 
and  to  avoid  being  under  the  obligation  of  paying  his  debts  be- 
yond the  extent  of  his  ability.  ( 1 ) 

This  mode  of  assisting  debtors  was  not  known  during  the  time 
of  Count  Floris ;  for,  in  the  charters  of  Waterland,  in  the  year 
1288  (2),  it  is  enacted,  that  if  any  one  is  indebted  more  than 
he  is  able  to  pay,  and  does  not  pay  the  same  within  two 
weeks,  he  shall  be  kept  in  the  custody  of  the  messenger,  and 
afterwards  submitted  to  the  power  of  the  creditor ;  who  may 


(i)  l  y.  Cod.  eod.  1. 4.  Ff.  de  cessione 
honor.  §  ult.  fast,  de  actionibus.  Van 
£ecawcn.  Centura  Forum,  lib.  4.  c.  46. 

KKd 


(*)  p.  7« 


50* 


Qf  Cession  of  Estates,  8p.        [Book  IV. 


How  and  by 
whom  to  be 
made. 


make  use  of  him  without  hurting  his  body,  and  so  detain  him 
until  he  is  paid,  or  otherwise  compromises  the  matter  with  him. 
Similar  to  this  are  the  enactments  contained  in  the  arbitrary 
statutes  of  Amsterdam  (1) ;  viz.  that  to  those  who  are  appro- 
priated for  debt,  water  and  bread  shall  be  given,  and  their  skin 
shall  not  be  hurt;  and  they  shall  lie  in  the  castle  of  the  lord; 
and  that  water  and  bread  shall  be  given  by  him  who  is  desirous 
of  such  appropriation,  &c. 

§  2.  In  order  to  enjoy  the  right  of  cession  of  the  estate,  an 
application  must  be  made  to  the  supreme  government  for  per- 
mission, and  letters  with  committimus,  that  is,  confirmation  to  the 
magistrates  of  the  place  where  the  petitioner  resides  ;  or  if  be 
resides  in  the  country,  to  the  court  of  the  nearest  inclosed  city; 
before  whom,  the  letters  having  been  granted^  the  debtor  must 
cause  all  his  creditors  to  be  summoned  to  see  the  letters  ob- 
tained by  him  approved  of,  and  a  curator  appointed  for  his 
estate ;  and  there  an  inventory  and  description  are  to  be  deli- 
vered, containing  all  the  debts  and  actions,  upon  an  affidavit 
that  he  has  concealed  or  detained  no  property,  except  the 
clothes  which  he  has  in  daily  use,  in  order  to  have  the  said 
letters  acknowledged  by  the  said  magistrates,  as  having  upon 
inquiry  been  well  or  wrongly  obtained.  (2) 

No  cession  of  the  estate  is  granted  to  those  who  have  incurred 
debts  through  their  own  fault  (3) ;  nor  to  those  who  have  frau- 
dulently concealed  their  property,  apd  deceitfully  contrived  to 
render  themselves  unable  to  pay.  Such  persons  are  usually  de- 
nominated bankrupts,  who  are  not  worthy  of  that  privilege,  and 
of  whom  mention  is  made  in  the  proclamation  of  Emperor 
Charles,  of  the  7th  October  1532,  and  4th  October  1540. 

According  to  the  Roman  laws,  all  women  were  ipso  jure  && 
in  their  persons,  and  might  not  be  imprisoned  for  debt  incurred 
without  their  fault  (4) ;  but  at  present  it  i6  not  taken  into  con- 
sideration, and  execution,  with  detention  of  their  persons,  is 
carried  into  effect  both  against  a  woman  as  well  as  against  s 
man.  And  so,  in  the  case  of  a  certain  woman  of  Enkhuysen,  who 
obtained  letters  of  cession,  but  being  accused  of  fraud  when  the 


(t)  "WMekeuren  tot  Arosteldamv  p. 
(mini)  222. 

(a)  Vide  in>tructie  van  den  HogeRaad 
(Instruction  oi  the  High  Court)  art.  23.; 
of  the  Court  01  Holland,  art. 2 a 7. ;  amplta- 
tie,  art.  6.  Grotius,  Inleyd.  lib.  3.  c.  51. 
Vers.  \\y  seg^en.  Papegay  p.  (mihi)  aoi.  et 
*eq.  Plac  May  19,  1554.  Zypsc  Notit* 
Jur.  fielg.  lit.  qui  bon.  ced.  poss, 


(3)  1.  J  fin.  de  pemifc  1.  ufc.  If.  M  » 
jus  vocando.  Christ  in.  vol.  m.  decs.  Uj- 
n.  5.  19.  See  also  Schdeidwin  ad  tout 
de  actionib.  §  fin.  n.  jg.  P^poq.  jJae* ,c* 
tit.  10.  arrest.  8.  GriveU.  decis.  78.  «d 
Grotius,  Inleyd.  lib.  3.  c.  51.  vtrs.  w* 
vertrokken,  who  add  several  exceptions  t» 
that  above  stated. 

(4)  Auth,  hodie  Co4*<U  eahibH.rtcr- 
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same  were  to  be  confirmed,  the  court  of  Holland,  on  the  9th  Oc- 
tober 1582)  condemned  her  provisionally  to  be  closely  impri- 
soned. (1) 

$3.  This  cession  having  been  effected,  the  debts  are  not  Of  what  Effect, 
thereby  entirely  annulled ;  but  if  the  debtor  acquires  any  pro- 
perty subsequently,  he  is  obliged  to  pay  as  much  as  he  can  afford 
beyond  the  necessaries  of  life  (2),  except  that  if  he,  besides  the 
voluntary  cession,  was  under  the  obligation  of  suffering  any 
disgrace;  in  which  case  he  is  understood  to  be  entirely  free.  (S) 

Thus  at  Leyden  and  Rotterdam  no  cession  of  the  estate  is 
granted,  unless  the  petitioner  appears  shortly  after  the  con- 
firmation thereof,  and  stands  before  the  town-house  in  his 
undermost  clothes  three  successive  days,  upon  a  place  of  the 
height  of  three  or  four  steps,  every  day  one  hour,  namely,  from 
half  past  twelve  to  half  past  one  at  noon  (4) ;  and  the  most  recent 
creditors  have  the  preference  before  the  oldest,  upon  property 
acquired  after  the  cession  was  obtained.  (5) 

§4.  Otherwise,  if  the  debtor  has  hopes  that  he  shall  be  able  Of  Suretedes 
to  settle  his  estate,  he  may  apply  for  liberty  of  person,  which  is    or*** 
usually  called  surete  des  corps,  for  the  space  of  three,  four,  five, 
six,  or  more  months,  within  which  time  he  shall  not  be  molested 
in  his  person  by  his  creditors.  (6) 

§5.  Or  else  he  prays  the  court  of  Holland  for  letters  of  Nature  and 
induction  or  attermination,  that  is,  consent  to  a  delay  or  respite  ^ induction  or 
for  the  time  of  five  years,  provided  security  be  given  for  the  lM»jr. 
payment,   with   committiryus  in   the  manner  above  stated  (7) ; 
however,  without  that,  the  securities  given  before  in  singulis 
causis  may  be  released  through  cession  or  letters  of  respite,  unless 
they  had  also  made  prayer,  and  were  inserted  therein  (8) ;  espe- 
cially if  they  (as  mostly  occrtrs  amongst  us),  had  duly  renounced 
the  beneficium  ordinis  divisionis  <$*  excussionis,  which  is  to  be 


\ 


(i)  Vide  Neostad.  Suprem.  Cur.  dec.57. 
Radelam.  Traject.  dec.  54.  n.  6, 7.  Gude- 
Ko<  He  Jure  Novi*simo,  lib.  5.  c.14.  Zypas 
Notit.  Jut.  Belgic.  tit.  de  execut.  rei  Jud. 
1-2.  vers.  sed.  A.  Robert,  rer.  Judicat. 
lib.  2.  c.  7.  Rebuff,  ad  const  it.  Reg.  de 
literar.  oblig.  art.  11.  Gloss.  4.  Peiez.  ad 
Cod.  de  custod.  rerum,n.  6.  in  fin.  Gu'ier. 
PracuY.  qua>t.  25.    Gomes,  ad  1.  tauri.  62. 

(2)  1. 4.  Ff.  de  cessione  bon.  §  ult. 
Instit.  de  action. 

(3)  Vide  Guid.  Pap.  decis.  343.  Brun. 
de  Ceuione.  quaest.  3.  in  pr.  n.  6.  G.org. 
Tholosan.  Syntagm.  Jur.  lib.  22.  c.  8.  n.  7. 
'•  *3*  S  7*  Ff.  de  his  qui  not.  iufam.  1.  4. 
Cod.  ex  quib.  caus.  tnfamia  irrogator.  1. 12. 


&(  seq.   Ff.  sol.   in  a  trim.  Vinii.   ad  §  ult. 
Instit.  de  acion.  n.  3. 

(4)  Octroy  voor  die  van  Leyden,  July 
153 1  ;  van  Rotterdam-,  1519. 

(5 )  Vide  Cons.  &  Adv.  5.  D.  cons.  79. 

(6)  Vide  Kinschac.  in  tracta-u  de  secu- 
ritate  corporis. 

(7)  See  §  2.  p.  502.  Papcgiy,  p  (mini) 
18  <.  Rebuff,  ad  onstit.  reg.  torn.  2.  de 
litter,  dilator.  K'msehot.  tract,  dc  solution, 
induciis. 

(8)  Arjj.  §  6  I'.itUt.  dc  Juris  naturifti 
gent,  et  civili.  1.  1 .  ukira.  Ff.  de  constit. 
princip.  junct.  §  fin.  Instit.  de  replicat.  1. 7* 
in  pr.  5c  §  1.  Ff.  de  except. 
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X  \ 


Whether  the 
tame  can  exist 
without  Secu- 
rity. 


Whether  and 
when  the  major 
Part  of  the  Cre- 
ditors can  com- 
pel the  inferior 
Number  to  al- 
low Delay  or 
Remission  of 
the  Debt  or  of 
any  Part 
thereof. 


taken  into  consideration;  for  the  petitioner  wonld  otherwise 
have  no  benefit  of  such  letters  to  him,  if  die  securities  remain 
responsible ;  who,  if  execution  be  taken  out  against  them,  may 
point  out  the  property  of  the  debtor ;  and  therefore  the  same 
must  also  be  prayed  for  by  them,  in  order  that  they  may  have  a 
like  delay,  namely,  with  the  insertion  of  this  clause,  uas  zcll 
for  himself  as  for  his  securities  already  given"  Otherwise  the 
said  securities  remain  bound  after  the  delay,  and  it  is  not  under* 
stood  that  by  giving  new  securities  any  novation  is  effected.  (1) 

§  6.  If  the  petitioner  cannot  find  security,  some  are  ,of  opinion 
that  a  juratory  caution,  that  is,  a  promise  sveoni  to,  will  be  suf- 
ficient (2).  But  it  is  not  so  certain  in  law,  because  the  words 
thereof  require  sufficient  security ;  neither  is  it  admitted  among 
us,  but  on  the  contrary  it  is  directed  by  the  proclamation  of  the 
Emperor  Charles  V.  of  the  year  1544,  (art.  35.)  "  that  no  letters 
,  of  respite  and  attermination  of  debts  should  be  granted,  to 
compel  the  creditors  to  consent  to  the  granting  of  delay  for 
paymen,t  without  security."  (S) 

§  7.  Further,  this  delay  is  not  allowed  to  the  petitioner,  bat 
upon  the  previous  consent  of  his  creditor^,  who  are  heard  there- 
upon, or  the  major  part  of  them,  to  be  reckoned  not  according 
to  the  number,  but  according  to  the  greater  alnount  of  the 
debt,  whom  the  inferior  number  of  creditors  must  follow,  in 
consequence  of  being  outvoted ;  which  by  some  is  also  extended 
to  a  remission  of  part  of  the  debt,  but  it  is  not  admitted  amongst 
us,  where  no  one  can  be  compelled  to  forgive  any  debt  or  any 
part  thereof,  according  to'the  expressed  text  of  the  proclamation 
of  Emperor  Charles  of  the  year  1544,  above  referred  to(*); 
and  even  when  the  delay  is  outvoted,  namely,  whether  and  when 
it  is  to  have  effect,  the  case  is  left  to  the  discretion  of  the  judge 
either  to  allow  or  refuse  the  same  (5) ;  and  it  has  no  effect  when 
any  one  of  the  creditors  has  a  better  right  than  another,  namely) 
in  case  he  has  security  or  mortgage,  who,  on  account  of  the 
assent  of  another  having  an  inferior  right,  cannot  be  .com- 
pelled. (6) 


(i)  Vide  Con?.  &  Adv.  vol.  ii.cons.t35. 

(2)  Arg.  Nov.  ua.  c.  2.  &  Nov.  134. 
c.  9.     Gail.  lib.  2.  obs.  47.  n.  8. 

(3)  Vide  Ne-jstad.  suprem.  cur.  dec.  53. 

(4)  1-  7*  §  ult.  1.  8.  Ff.  de  pact.  1.  ult. 
Cod  .qui  bon.  ced.  posa.  in  fin.  Vide  Zanger. 
de  except,  part.  2.  c.  12.  n.  2.  Berfich. 
dec .  235 .  part .  2 .  A  nton.  Tessaur.  dec.  186. 
Jacob.  Coren.  con&il.  8.  Zyp.  Not  it.  Jur. 
Eel.  tit.  qui  ben.  ced.  pew.  et  tit  de  pact. 


(5)  Per  Gloss.  &  DD.  ad  I.  7.  1 19- 
Ff.  de  pact.  Coler.  part.  I.  c.14*  b-1** 
Struccha  de  decoctortb.  part.  6.  n.  5  *  aI* 
Zanger.  de  except,  pan.  2.  c.  12-  »•  *• 
&  seq. 

(6)  Vide  Valentin.  Franc,  de  Mejjwi. 
c.  3.  n.  174.  Math.  Coler  de  process, 
executiv.  part  1 .  c.  4.  n.  1 7.  Job.  Z*°flJ* 
de  except,  d.  part.  a.  &  12.  n.  a.  Berlicfi* 
Decia.  part.  a.  dec*.  135.  n.  36,37* 
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CHAP.  XL1I. 

Of  Redress. 
[Grotius  3.  48.  &  52.] 


J  I,  4.  Redress,  in  what  Cases  to 
be  granted. 
2.  By  and  to  whom  to  be  applied 
for. 


3.  When  it  takes  its  Commence- 
ment. 


OBLIGATIONS  being  fiiUy  and  properly  confirmed,  in  the 
manner  described  in  the  preceding  chapters,  they  ought  to 
be  fulfilled ;  but  if  it  happens  that  they  were  entered  into  with 
persons  who  were  incapable  of  binding  themselves,  or  if  any 
other  deception,  fraud,  or  impropriety  were  blended  therewith, 
the  debtor  would  have  his  exceptions  against  them  ;  and  upon 
his  application,  redress  would  be  granted  to  him,  and  he  would 
be  placed  in  his  former  condition  by  the  supreme  government. 

$  1.  Such  redress  is  granted  against  all  sorts  of  Injuries  and  Redrew  in 
deceptions,  and  likewise  in  improper  engagements  and  extorted  ££££* 
promises  confirmed  with  solemn  oath.  (1) 

$  2.  Application  must  be  made  for  this  redress  to  the  supreme  By  and  to  whom 
government,  represented  by  the  supreme  council,  with  com-  *°  1H>lled  *• 
mittimus  to  the  daily  judge  of  the  petitioner  (2)  in  the  follow- 
ing manner,  viz.  that  until  the  redress  has  been  confirmed  or 
approved  of  by  the  daily  judge  upon  cognizance  taken;  the 
engagement  in  the  meantime  is  to  have  its  full  effect  and  con- 
tinuance upon  security.  (3) 

§  3.  According  to  the  written  laws,  all  redress  must  not  only  when  it  takes 
be  commenced  within  four  years  after  the  grievance,  but  also  be  its  Commence- 
completed  (4) ;  but  at  present  it  is  sufficient  if  it  be  commenced 
within  four  years,  although  it  be  not  completed  until  a  long 
time  afterwards  (5) ;  and  it  is  often  granted  to  persons  for  some 
reasons,  without  distinction,  even  after  four  years.  (6) 


(i)  1. 1.  §  &  tot.  tit  Ff.  et  Cod.  ex  quib. 
cam.  major.  Vide  Perez,  ad  tit.  Cod.  si 
adven.  vend,  in  fin.  Gudelin.  de  Jure 
Novtss.  lib.  3.  c.  14.  vers,  non  immorabor. 
Rebuff,  ad  constit.  reg.  in  prosrm.  Gloss.  5. 
torn.  1.  n.50.  Gail.  lib.  1.  obs.  25.  Myn- 
sing.  cent.  3.  oba^  99.  See  further  Groene- 
weg.  ad  !.  Ff.  ad  rounicip. 

(a)  Vide  AmpUatie  van  d'Instructie, 
art.  7.  .  Grotius,  Inievd.  lib.  3.  c.  48. 
n.  7,  8.    Christin.  voL  li.  decis.  2x9.  11. 1. 


&  decia.  134.     Zypae  Not.  Jur.  Belg.  de 
in  integr.  res  tit  ut. 

(3)  Contra.  1. 1.  Cod.  in  integr.  restitut. 
postulat.  Neostad.  Suprem.  Cur  Holland, 
decia.  73.  Sande,  lib.  1.  tit.  8.  def.  4. 
Christiu.  vol.ii.  decis.  137.  Cost.  An- 
twerp, tit.  56.  art.  13.  Cod.  Fabr.  d.  tk. 
in  integr.  rest  it.  postulat.  def.  1. 

(4)  1.  ult.  Cod.  de  temp,  in  integr.  test. 
Is)  Vide  Christin.  vol.  ii.  decis.  139. 
(6)  Teste  Groeneweg.  ad  d.  tit.  Cod. 

de  tempor,  ia  integr,  restitut 
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§  4.  The  cases  or  occasions  in  which  such  redress  is  granted 
are  almost  unlimited :  we  shall  here  point  out  the  principal  ones. 

I.  If  any  one  entered  into  any  engagement  or  made  any 
promise  out  of  great  fear  or  urgent  necessity  (1).  So,  a  person 
is  excused,  and  obtains  redress,  who,  being  in  danger  of  death, 
made  any  promises  or  engagement  for  the  purpose  of  preserYrog 
his  life;  such  as  the  example  which  Christinceus  (2)  relates 
fully  to  have  occurred  at  Antwerp  in  his  time,  where  a  certain 
young  woman,  being  in  danger  of  her  life  upon  the  ice,  had 
promised  a  bargeman's  mate,  if  he  could  release  her  from  that 
danger,  that  she  would  marry  him ;  having  escaped  the  danger 
by  his  assistance,  and  being  afterwards  called  upon  to  fulfil  her 
promise,  she  refused  it,  but  instead  thereof  offered  him  a  present 
of  a  large  sum  of  money  for  the  danger  in  which  he  put  himself 
and  for  the  service  done  to  her;  and  which  by  the  court  was 
likewise  adjudged  to  be  sufficient. 

II.  Whenever  fraud  existed  in  any  transaction  whatsoever  (5); 
and  also  without  fraud,  if  either  of  the  dealers  had  been  pre- 
judiced in  more  than  half  of  the  profits  acquired  in  trade  (4) ;  at 
we  .have  already  shewn  more  at  large  in  ch.  iv.  §  12.  of  this 
book* 

III.  If  the  engagement  was  made  by  or  on  behalf  of  a  minor, 
in  the  presence  of  his  guardians,  or  otherwise  effectually,  he 
may  pray  for  redress  against  the  same,  because  a  minor  ought 
not  to  be  prejudiced  by  any  act  of  his  guardian  (5) ;  otherwise, 
if  the  engagement  consisted  in  his  own  deed,  it  would  be  vend  of 
kael£  *and  no  redress  would  be  required. 

And  also,  if  a  foreigner  through  negligence  or  otherwise  had 
suffered  or  incurred  any  loss,  he  may  have  redress  against  the 
same  (6) ;  and  further  in  all  other  reasonable  causes  (7),  which 
are  too  numerous  to  be  mentioned  here. 

Against  obligations,  which  arise  from  crimes,  even  minors 
ean  obtain  no  redress  in  law  (8),  although  the  punishment 
is  often  mitigated  in  consideration  of  youth  (9) ;  which,  how- 
ever, in  respect  to  minors,  is  to  be  understood  of  great 
and  uncommon  crimes  subject  to  corporal  punishment  (10); 


(i)  Tot.  tit.  Ff.  et  Cod.  quod.  met. 
caus. 

(a)  Vol.  ii.  decis,  114.  in  fin. 

(31  Tot.  tit.  Ff.  de  do!o  malo. 

(4)  Tot.  tit.  Cod.  de  rescind,  vend. 

Is)  Tot.  tit.  Sc  Cod.  de  integf.  restit. 
minor.  Neerl.Adv.i.c.  *6.  VanJLeawen, 
CensuraTorensis,  U0.4.  c.  43. 


(6)  1.  nit.  et  tot.  tit.  Cod.  de  reset- 
milk,  et  eor.  qui  rei  pubt.  caus. 

(7)  1-  *•  $  i-  «  tot.  tit.  Ff.et  0od.« 
quib.  caus.  major. 

(8)  Tot.  tit.  Cod.  ti  advers.  defict 

(9)  1.  37.  Ff.  de  minor*,  jnoct.  1. i& 
Ff.de  poenis. 

(10)  1. 1,  %.  Cod.  a  advers.  delict. 


I   * 


Ch.  42.] 


Of  Redress. 


but  if  a  mere  command  and  order  in  a  common  case  had  been 
transgressed  by  a  minor,  he  may  obtain  redress  against  it 
if  it  was  not  attended  by  fraud  and  pendancy  (1);  and  it  is  at 
the  discretion  of  the  judge  to  decide  according  to  the  exigency 
of  the  case,  whether  a  minor  is  to  be  punished  for  the  offence 
committed  by  him  with  an  ordinary  or  extraordinary  and  inferior 
punishment.  (2) 

And  so  the  fine  and  punishment  are  often  remitted  or  miti- 
gated to  a  debtor  in  an  offence  which  is  not  enormous,  nor 
wilfully  committed,  in  consideration  of  his  poverty  (S) ;  which 
is  daily  supplicated  by  petition,  and  according  to  circumstances 
remission  or  alteration  is  granted.  (4>) 


CHAP.  XLIII. 

Of  the  Punishment  of  Crimes,  and  of  Pardon,  Abolition,  quitting 

the  Country>  and  Remission. 


i  1.  Pardon    or  Remission,   in 
what  Cases  to  be  granted* 

2.  Of  Abolition. 

3.  Of  quitting  the  Country. 

4.  Of  Pardon  and  Remission, 

and  whether  and  in  what  \ 


Manner  they  are  to  be  dis- 
tinguished. 

5.  Of  the  Confirmation  of  Let* 

ters  of  Pardon  or  Remis- 
sion. 

6.  Of  Letters  of  Safe  Conduct. 


OBLIGATIONS  through  crimes  are  satisfied  by  the  execu^ 
don  of  the  punishment,  deserved  with  or  by  the  commission 
of  the  same ;  die  nature  and  different  kinds  of  which  will  be 
distinctly  treated  m  the  following  book,  under  the  title  of  punish- 
ment and  fines ;  unless  remission  or  pardon  be  granted  by  the 
government  of  die  country,  or  those  who  are  authorized  to  grant 
the  same  by  such  government.  And  as  the  obligation  through 
dime  extends  in  some  cases  only  to  a  pecuniary  fine,  and 
sometimes  also  to  a  bodily  pain ;  so  the  satisfaction  thereof  con* 
sists  either  in  a  pecuniary  fine  or  bodily  punishment. 
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M  }•  9»  §  5-  Pf.  de  minorib.  Tulti.  ad 
Cod*  si  advent,  delict,  n.  3. 

(»)  Vide  Clar.  I'rax.  Criin.  q.  60. 
n-  *>  3»  4*  5>  6.  Gomes,  torn.  2.  Var. 
Xttolut,  c  i.jj.  SS*  56.  et  seq.  Menoch. 
<fe  arbiter.  Jud.  lib.  2.  ca*.  329.  n,  19. 
Ttnaur.  dec*.  161.  Math.  Colexus,  de- 
ck 162,  n.  8.   Sande,  lib.  5.  tic.  9.  def.  4. 


(3)  1.  ult.  §  fin.  Cod.  de  modo  mulcts* 
rum.  junot.  1.  illic'haa.  6.  §  ult.  Ff.  de 
officio  prswid.  See  further  Tiraquell.  de 
pcenis  temperandis  cau*.  33.  ft  MtDocb. 
de  Arbitr.  Jud.  caa.  182. 

(4)  See  Papegay,  p.  (mihi)  405. 
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granted. 


Among  fines  are  understood  to  be  included  pecuniary  find, 
which  are  all  of  one  and  the  same  sort,  greater  and  smaller. 

Punishments  are  of  many  sorts.  Some  of  them  are  capital 
punishment,  in  which  the  life  of  the  criminal  is  forfeited ;  and 
others  are  common  corporal  punishments.  (1) 

Capital  punishments,  again,  are  of  several  sorts;  viz.  be- 
heading, hanging,  strangling,  burning,  breaking  upon  the  wheels, 
and  similar  greater  or  inferior  punishments.  (2) 

Common   corporal   punishments   are,   whipping,     branding, 
banishment,   confiscation  and  forfeiture  of  property,  and  the 
like  (3) ;  which  will  be  discussed  at  length  in  the  subsequent 
part  of  this  work. 
Pardon  or  Re-        §  1.  Pardon  or  remission  used  to  be  grunted  in  matters  dif- 

»tobeWhtt  ferm8  fr°m  mur<^er»  an^  8°  Jan  de  Brasser  obtained  remission 
on  the  17th  March  1517,  having  uttered  some  improper  words; 
but  it  prevails  mostly  in  crimes  against  life  or  body,  with  this 
distinction,  whether  the  crime  has  been  committed  murderously, 
that  is,  wilfully  and  by  lying  in  wait,  and  the  offender  being 
aware  of  the  matter,  but  the  person  slain  not  being  aware  of 
the  matter ;  or  whether  it  was  done  fighting,  with  permitted  or 
unpermitted,  or  with  similar  or  dissimilar  weapons ;  by  whom 
the  cause  of  fighting  was  given ;  and  whether  the  murder  was 
committed  with  design  and  from  an  evil  mind,  or  through  neg- 
ligence, or  in  defence  of  one's  life ;  for,  otherwise  it  appertains 
to  no  supreme  power  to  forgive  public  crimes,  or  to  leave  them 
unpunished,  as  the  sword  was  not  put  in  vain  in  their  hands,  but 
to  punish  according  to  justice  those  who  commit  offences  with- 
out being  reconciled.  (4) 

§  2.  If  the  offences  be  committed  in  necessary  defence,  or  if 
attended  by  such  trifling  negligence,  that  the  same  need  not  be 
punished,  and  the  offender  seeks  to  avoid  the  disgrace  and  sus- 
picion which  might  unjustly  be  attached  to  his  person,  he  may 
pray  for  abolition  thereof,  that  is,  for  a  wiping  out  and  annulling 
of  the  fact,  as  if  it  had  not  taken  place ;  to  which  no  subsequent 
confirmation  or  emigration  is  required,  but  with  this  addition, 
viz.  that  he  in  the  mean  time  gives  security  for  ever,  if  the  feet 
admits  of  composition,  that  is,  if  it  be  not  publicly  punishable, 
or  otherwise  for  certain  time,  and  usually  for  half  a  year,  in 
order  to  obtain  pardon  or  remission  in  the  mean  time;  bat 
abolition  prevails  mostly  in  other  cases,  though  not  in  murder. 


Of  Abolition. 


§3. 

Of  quitting  the 
Country. 


(i)  1.  6.  %  2.  Ff.  de  penis. 

(a)  1.  %.  Ff,  de  pcenis.  junct.  1. 8.  F£  eod. 

(3)  1*4*  ^7*  Ff.de  poems. 


(4)  L  14.  Cod.  de  poenis.  lik.  51- 1  *• 
vers.  quod,  si  quis.  Ff.ad  L  aqoiL  Numbe»i 
x»f .  2W.  31.  33.  fc  seq. 


Ch.  43.]       Of  the  Punishment  qf  Crimes,  $c. 
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§  4.  Pardon  is  a  full  forgiveness  of  the  ofience  committed,  out  of  P*r4«»  »nd 

#  .  Remission ;  ^"4 

of  a  peculiar  consideration .  whether  and  in 

Remission  is  nearly  the  same,  and  of  the  same  effect,  except-  ^hat  Man"fr 

i       i         i  *  •     •  i       they  are  to  he 

mg  only  that  letters  of  remission  are  granted,   when,  in  the  distinguished 
absence  of  the  offender,  any  occurrence  of  banishment  or  other-  from  ^d10*"^ 
wise  had  taken  place,  which  in  such  case  is  annulled,  besides  the 
remission  of  the  offence. 

§  5.  The  letters  of  pardon  or  remission  haying  been  granted.  Of  Confirma- 
ought  to  be  confirmed  before  the  court,  for  which  purpose  the 
nearest  relations  and  friends  of  the  person  slain  must  be  sum- 
moned to  see  the  said  letters  of  remission  produced,  and  to 
prove  if  they  chuse  that  the  same  were  wrongly  obtained,  or 
otherwise  to  be  reconciled  to  the  offender  upon*  a  reasonable 
declaration  (1);  and  in  case  the  relations  axe  unwilling  to  be 
reconciled,  the  court  effects  the  reconciliation  on  their  behalf 
according  to  reason  (2).     To  this  case  some  writers  wish  to  make 
applicable,  that  if  a  thief  condemned  to  be  hung,  who,  if  the  halter 
should  break,  and  he  should  fail  to  the  ground  alive,  but  half 
hung,  would  as  it  were,  through  an  immediate  release,  become 
free  in  consequence  thereof;  and  that  he  undoubtedly  ought  in 
such  a.  case  to  obtain  remission  if  he  had  before  made  pubHc 
declaration  of  his  innocence.  (3) 

But  neither  such  public  declaration,  nor  the  occurrence  fol- 
lowing immediately  thereupon,  are  admitted  by  us,  nor  credited 
to  be  any  holy  secret ;  and  all  similar  persons  are  not  merely 
condemned  to  be  hung,  but  to  be  punished  with  the  rqpe9  until 
death  follows ;  and  in  case  of  such  an  accident,  they  will  be 
hung  a  second  time,  with  double  rope;  according  to  the 
example  which  Hieronymus  Cagnolus  relates  to  have  occurred 
m  bis  time*  (4) 

Neither  is  it  allowed  among  us,  that  a  woman,  out  of 
love  for  the  person  whom  she  intends  to  marry,  should  re- 
lease him  from  the  gallows  or  punishment  of  death  by  her 
entreaties.  (5) 

§  6.  The  reverence  due  to  churches,  images,  holy  and  con*  Of  Letters  ef 
secrated  places,  was  antiently  indulged  to  such  a  degree,  that  if  ■afcCon*,ct* 
any  offender  soever  could  take  refuge  there,  he  obtained  full 


( i)  Vide  Zypae  Notit.  Jur.  Belg.  tit.  de 
abolition,  it  remission,  vers,  ante  gratiam. 

(a)  See  further  Papegay,  pp.  (mini) 
470-488. 

(i)  Loos  de  Penna  is  of  that  opinion, 
ad  L5.  F£  de  pomis  &%'  1.  C.  de  desert. 

*ccuh. 


(4)  Hieronim.  Cagnol.  ad  1.  xaj.  FT.  de 
reg.  jur. 

(5)  Vide  Nicol.  van  der  Hoog,  singular, 
jur.  S9*  P»ul.  But.  ad  L  *6.  §  ult.  Ff. 
ex  quife  cans,  major. 
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freedom  (1).     This  practice  was  first  adopted  from  the  holy 
scriptures  (2),  without  distinction,  by  the  imperial  resolution  of 
the  council  of  Aurange  (Orange),  in  the  year  4*4,   and  was 
afterwards  inserted  into  the  ecclesiastical  or  spiritual  code  of 
law  (3).     But  since,  among  us,  in  consequence  of  the  refor- 
mation, no  holiness  or  dignity  is  attributed  to  churches,  besides 
the  mere  performance  of  divine  service,  more  than  to  any  other 
public  place,  that  freedom  was  not  only  lessened  with  respect  to 
the  persons   of  public  thieves,   robbers,   murderers,   heretics, 
violators  of  supreme  power,   bankrupts,   and  other  offenders, 
(as  is  contained  in  the  ordinance  of  King  Philip,  of  the  year 
1570,  art  66.) :   but  it  also  ceased  and  terminated  entirely. 
And  moreover,  the  delivery  made  by  Rudolph  van  Diephoit, 
bishop  of  Utrecht,  upon  the  complaint  of  the  secular  judge,  and 
constraint  of  Philip  Duke  of  Burgundy,  at  the  end  of  February 
1424,  was  publicly  published  in  the  high  tribunal  of  Rynland, 
which  then  was  still  the  only  high  tribunal  of  the  common 
country ;  and  in  the  same  tribunal  it  was  renewed}   in  con- 
sequence of  the  abuse  and  encroachment  thereupon,  by  order 
and  special  letter  of  his  imperial  majesty,  of  the  14th  January 
1525;  namely,  "  That  whenever  anyone,  on  account  of  any 
"  crime  committed  by  him,  proceeds  to  the  churches  or  church- 
«  yards,  he  may  not  be  protected  by  the  freedom  of  the  church; 
"  and  that  our  beloved  lord  the  Duke  of  Burgundy,  Count  of 
u  Holland,  may  freely  cause  such  offender  to  be  taken  from-the 
«  churchyard  without  being  considered  to  have  violated  it,  or 
"  being  interdicted  on  that  account;  and  the  freedom  of  the 
«  church  shall  likewise  not  be  available  to  any  person  who, 
"with  premeditated  design,  murders  any  one,  when  notoriously 
"  proved  against  him,  nor  to  those  who  were  banished  by  our 
"  beloved  Lord  the  Duke  aforesaid,  or  by  the  courts  of  justice 
"  in  the  countty-manors,  on  account  of  evil  deeds,  when  they 
"  have  offended  against  the  Prince  of  the  country,  or  his 
"  country,  which  we   call  crimen  Lesce  majestatis,   or  similar 
a  offenoes." 

Which  very  nearly  agrees  also  with  sound  reason  and  holy 
scripture,  according  to  which  the  guiltless  and  those  who  inno- 
cently commit  an  accidental  or  unfortunate  ofience,  are  pro* 
tected  in  the  free  cities  against  the  violence  of  the  nearest  rela- 


(i)  Tot.  tit.  Cod.  debit  ad  ted.  coofug. 
Js  I.  unic.  de  his  qui  ad  statues.  Vide 
Polydor.  Virgil.  4e  rer.  inrent.  lib.  2.  cxa. 
Aoguatm.  de  CSriutc  Pei,  lib,  x.  c.  34. 


(2)  Numb.  xxxr.  Dent.  xix.  1  &#** 
50.  Exod.xzi. 

(3)  Can.  eoa,  6.  dbdntt.87.  Cap.  0*" 
sjituJBius  86.  cava.  7.  <puest«* 
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tions  of  the  person  skin,  when  they  seek  to  revenge  hi*  blood  (1), 
but  in  no  wise  so  that  the  government  be  thereby  prevented 
from  punishing  or  letting  an  offender  go  free  (2) ;  therefore, 
the  misusing  of  the  said  liberties,  contrary  to  sound  reason, 
according  to  the  pleasure  of  mankind,  i?  condemned  by  Joban 
Ferrar  (3) ;  and  it  militates  entirely  against  the  divine  law  (4?) ; 
and  it  is  rightly  observed  by  Covarruvius  (5),  that  it  can  in  n# 
wise  be  maintained  from  the  divine  law  (6).     But  as  no  one  kk 
permitted  to  do  justice  to  himself  (7),  of  course  no.  liberation  is 
blown  (excepting  pardon,  abolition,  remission,  or  emigration), 
which  would  withhold  from  the  offender  the  hands  and  coin* 
pulsion  of  justice;  unless  any  baron  or  count,  through  his  ex- 
tensive power,  wishes  to  protect  him  out  of  favour,  or  for  ptbtr 
reasons,  in  his  county,  or  within  his  territories  (which  protection 
is  commonly  termed  a  safe  conduct) ;  which  is  often  granted  to 
bankrupts  and  other  offenders,  to  the  great  prejudice  of  the 
republic,   for   a  certain   acknowledgement,   in   the   county   of 
Kulenborg,  in 'the  liberties  of  Ryanen,  and  elsewhere.     And  I 
am  also  informed,  that  the  Lord  of  Warmond  has  a  right  to 
grant  a  similar  safe  conduct  for  the  space  of  fourteen  days.  With 
respect  to  which  it  is  to  be  observed,  that  as  such  liberties  were 
▼ery  often  abused,  the  Count  of  Kulenborg,  on  account  of  the 
concealment  of  Hans  Didrik  de  Mortangue,  (who,   after  the 
violent  abduction  of  the  young  Lady  Catherine  D'Orleans,  com- 
mitted  on   the  17th  March  1664,  at  the  Hague,   made  his 
escape  from  Kulenborg,  through  protection  of  the  Count),  was 
threatened  by  the  States  of  Holland,  pursuant  to  the  resolution 
of  their  High  Mightinesses,  on  the  2d  April  1664,  that,  in 
order  that   they  might  have  redress  for  similar  excesses,  the 
gates  of  the  city  of  Kulenborg  should  be  taken  out,  and  the 
drawbridges  be  fastened,  or  that  instead  thereof  stone  bridges, 
and  in  addition  thereto  two  breaches  more  should  be  made  in 
the  walls,  in  order  by  that  means  to  have  and  keep  an  open 
access  into  the  said  city,  without  hindrance,  &c. ;  and  for  that 
purpose  the  said  city  was  surrounded  by  armed  troops ;  and  by 
a  deed  bearing  date  in  May  1664  next  following,   he  bound 
himself,  and  promised,  that  in  future  he  neither  would  give  nor 


(i)  Vide  Numb.  xxxr.  27.    Amei.de 
Caaib.  Come.  lib.  5.  c.  34.  n.  17.' 
(«)  Exod.  xxi.  14.  x  Kings  ii.  ao> 

(3)  See  his  Praxis  Pip.  tit.  5a.  Gloss. I. 
■•47. 

(4)  /erem.  vii.  11.  Matt.  xxi.  11. 

(5)  Lib.  a.  c.  ao.  n.  a.  vers,  fecund* 
cooclusio. 


(6)  Vide  Damhoud.  Prax.  Crim.  cxo6. 
n.  ax.  who  opposes  the  opinion  of  Re* 
buffus,  who  pretends  that  such  liberty 
was  established  by  God,  and  that  therefore 
the  revenge  for  crimes  committed  is  left  to 
God,  and  the  government  placed  by  him* 

(7}  Rom.  xii.  17. 
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grant  safe  conducts  to  capital  delinquents,  malicious  bankrupts, 
and  similar  persons  who  come  from  the  united  provinces  into 
the  city  or  county  of  Kulenborg,  but  that  he  would  detain  and 
deliver  them  on  first  demand  of  the  Lords  the  States  of  the  said 
provinces,  of  the  courts  of  justice,  or  of  the  magistrates  of  the 
cities  thereof,  in  order  that  they  might  be  punished  within  the 
said  provinces  and  cities  according  to  the  exigency  of  the 
case,  &c. 

Whether  and  how  fir  such  free  cities  may  exercise  their 
right,  the  reader  is  referred  to  the  authorities  cited  below  (1). 
If  any  one  dies  before  the  inflicting  of  punishment,  he  retains 
his  good  name,  and  the  crime  is  annulled  by  his  death,  with  the 
exception  of  the  crime  of  lasts  majestatis  or  high  treason.  (2) 


(i)  See  Georg.Tholoaan.  Syntagtn.  Jur. 
Jib.  33.  c.  21.  22.  Rebuff,  ad  conatit.  reg. 
torn.  2.  tit.  de  immunitat.  ecclea.  Covar. 
Vtr.  Reaolut.  lib.  2.  c.  oo.  Zepper  de 
legib.  Mosaic.  1.  2.  c.  7.  &  1.  4.  c.  14. 
Amei.  de  caaib.  coosc.  lib.  5.  c.  34.quaeat.6. 


Poly  dor.  Virgil,  de  rer.  invent,  fib.  3.  c.u. 
Martyr,    loc.   common,    class,  4.  c.  U« 

n-33* 

(l)  1.  alt.  ad  1.  Jul.  maj.  Giueuertg. 
ad  1.6.  de  pubL  Jud.  Mattheus  de  CrimiriL 
tit.  19.  c.  3.    Grotiua,  3.32.  22* 
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CHAP- 1. 

Of  Judges  and  their  Tribunals,  and  whatever  appertains  thereto* 


§  1.  Of  Judges,  and  their  Office. 

2.  Of  Tribunals,    and  where 

they  are  to  be  held. 

3.  Of  the  Office  of  Baity. 


§  4.  The  antient  Mode  of  hold- 
ing a  Court  of  Justice* 
5.  Of  the  Office  of  a  Secretary, 
and  what  it  antiently  was. 


SINCE  every  one  is  infected  with  the  natural  weakness  of  self- 
love  in  the  division  of  things  and  distinction  of  property  and 
possessions,  and  therefore  cannot,  nor  may,  do  justice  to  him* 
self  ( 1 ) ;  so  necessity  has  introduced  impartial  judges  in  every  city 
and  village,  by  whom  cases  between  two  or  more  persons  are  to  be 
decided  according  to  justice,  and  before  whom,  at  places  ap- 
pointed for  that  purpose,  the  litigating  parties  are  judicially  to 
institute  and  defend  their  mutual  causes ;  and  from  them,  after  a 
full  hearing  of  both  parties,  they  are  to  expect  the  issue  and  final 
judgment  thereof. 

§  1.  It  is  by  no  means  certain,  who  and  what  persons  have  Of  Judges,  wid 
administered  justice  among  us  from  the  beginning,  in  the 
capacity  of  judges.  It  is,  however,  probable,  that  as  the  supreme 
power  and  government  were  vested  in  the  states  of  this  country 
from  the  beginning,  the  administration  of  justice  and  the  execu- 
tion thereof  rested  entirely  with  the  said  states,  according  to  the 


(x)  I.  untc.  cod.  acquis  in  tut  causa  jud. 
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example  of  the  Roman  kings,  and  so  it  has  been  testified  re- 
specting the  counts  of  Flanders  (1) ;  and  it  appears  in  several  old 
charters,  that  at  the  commencement  it  was  also  exercised  by  the 
counts  of  Holland,   but  in  consequence  of  the  increase  of 
population,  and  the  incumbrances  and  difficulties  which,  inde- 
pendently of  that  increase,  arose  from  the  government  of  the 
country,  the  said  office  was  too  burthensome,  and  the  conveni- 
ency  too  small  and  of  little  importance ;  and  therefore  the  prince 
of  the  country,  being  incumbered  with  the  care  of  the  govern- 
ment of  the  country  and  whatever  appertains  thereto,  was  under 
the  obligation  of  trusting  the  administration  of  justice  to  others, 
in  whom  he  had  confidence ;  and,  consequently,  every  city  and 
every  village  or  manor  obtained  in  the  course  of  time  their  own 
special  judges,  who,  in  order  that  they  should  continue  impartial 
and  unsuspected  of  conspiracy  or  fraud,  are  renewed  and  re- 
established every  year,  antiently  by  the  highest  power,  but  at 
present  by  the  supreme  power  of  every  particular  place.    Thus, 
in  some  places  seven  persons,  and  in  others  eight,  are  chosen 
out  of  the  most  respectable  and  affluent  families,  and  among 
them  lawyers  are  mostly  preferred,  as  being  most  fit  for  such 
offices;  and  in  cities  where  trade  is  carried  on,  and  many  dis- 
putes arise  concerning  trade,  the  most  respectable  merchants 
are- added  to  the  magistracy ;  besides  whom  they  have  a  general 
counsellor  of  justice,  who  is  denominated  a  pensionary,  and  also 
some  of  the  principal  practitioners  in  the  law,  who  for  a  certain 
annual  salary  assist  them  with  their  advice  in  difficult  cases  (2); 
and  in  the  country  the  judges,  in  difficult  cases,  consult  two  or 
three  impartial  lawyers,  at  the  expence  of  the  litigating  parties; 
these  are  usually  denominated  aldermen.  (S) 

In  cases  subject  to  corporal  punishment  the  bailiffs,  and  in 
ordinary  cases  the  sheriffs,  have  a  right  to  prefer  accusations 
and  complaints ;  to  whom  are  added  the  fiscal  and  procurator 
general,  who  have  a  right  to  prefer  similar  complaints  in  the 
name  and  on  the  behalf  of  government,  in  ordinary  cases,  before 
the  high  court,  and  in  other  cases  by  preference,  when  the; 
detect  an  offender  in  the  commission  of  the  act,  and  also  in  case 
of  prescription  of  other  crimes  left  unpunished  (4).  A  similar 
office  was  borne  by  Pilate  respecting  the  accusation  of  Christ, 
whose  office  it  was  to  accuse  him ;  and  he  having  also  endes- 


(i)  By  Nicol.  Burgund.  ad  consuetud. 
FlanUr.  tract.  9.  n.  13. 

(a)  Arg.  I.  2.  §  5.  Ff.  de  serutus 
couauli, 


(3)  Concerning  the  origii  and  jura- 
tion of  Aldermen,  vidft  pp.  13*14.  sojn. 

(4)  Instruct,  art.  8,  9.  Ff.  de  cflic.  {**- 
curat.  Cesar* 
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toured  all  means  of  accusations  to  please  the  people,  publicly 
declared  more  than  once  that  he  found  him  not  guilty,  and 
delivered  bim  up  to  the  judges  under  such  protestation  and 
testimony;  so  that  he  is  erroneously  called  by  some  persons 
versed  in  scriptures,  "  stadholder  "  and  "  chief  judge,"  whereas 
lie  was  only  fiscal  and  prosecutor  in  the  name  and  on  behalf  of 
the  stadholder,  as  is  asserted  out  of  Tertullian,  Josephus,  and 
Tacitus,  by  Jacob  Cujacius.  (1) 

§2.  The  place  where  justice  is  administered,  is  commonly  of  Tribunals, 
denominated  the  tribunal;  because,    antiently,  it  consisted  of  Wldwt!^v  ^ey 
four  sorts  of  offices,  namely,  a  judge,  a  plaintiff,  a  defendant, 
and  a  sheriff,  who  demands  justice ;  and  there  is  a  town-house 
where  justice  is  publicly  administered  on  certain  days  and  periods, 
by  some  on  the  road  and  in  the  streets,  under  certain  separate 
roofs,  as  is  still  in  use  in  Guelderiand  in  the  country ;  and' so 
the  charter  granted  by  Duke  Maximilian  to  the  people  of  Hol- 
land, on   the  26th  May*  1480,  (art.  9.)  contains  the  following 
clause,  viz.  "  That  no  bailiffs,  sheriffs,  nor  dikereeves,  within 
"  the  cities,  nor  in  villages,  should  administer  justice;  but  in 
"  a  public  court  of  justice  outside,  on  the  road,  or  in  a  house 
"  where  no  provision  nor  liquor  is  sold ;  and  that  the  adminis- 
"  tration  of  justice  should  not  be  commenced,  nor  should  the 
"  court  meet  but  in  proper  time  at  sun-rise,  before  noon,  and 
u  not  before  nine  o'clock ;  and  whenever  the  court  meets,  and 
"  the  administration  of  justice  has  been  begun,  that  the  tribunal 
"  should  not  be  dissolved,  nor  the  administration  of  justice  bp 
u  postponed  one  or  two  hours,  or  more  or  less,  before  the  ad- 
"  ministration  or' justice  is  finished;    and   if  they  administer 
*  justice  otherwise,  it  would  be  of  no  value."     This  regulation, 
however,  has  become  so  completely  obsolete  among  us,  that,  in 
the  country,  justice  is  almost  every  where  administered,  and  the 
court  held  in  an  inn. 

§3.  In  every  tribunal  there  is  a  sheriff  who  convenes  the  of  the  Office 
meeting,  that  is,  who  causes  the  aldermen  to  assemble,  and  from  of  ^^ 
them   demands  justice  through  the  litigating  parties;  for  the 
word  "school"  (sheriff)  is  derived  from  "schuld"  (debt),  and. 
he  is  so  denominated,  because  he  is  a  person  who  lecovers 
common    debts.     And,   according  to  Grotius  (2), '  in  antient 
manuscripts,  instead  of  "schuld"  and  "schuldig"  (debt  and  w- 


(i)  Ofaserr.  lib.  19.  obs.  t$.  I        (a)  Inleyd.  lib.  2.  c.  s8.  vert,  die  den 

J    oonponk. 

LL2 
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debted)>  we  find  sehoud  and  schoudtg.    The  sheriff  also  had  a 
right  to  recover  the  small  pecuniary  fines  or  penalties  due  to  the 
lord,  which  are  still  denominated  the  fnes  oj  the  "  schout "  (or 
sheriff);  but  higher  fines  and  penalties,  the  cognizance  of  which 
belongs  to  well-born  men,  were  (as  they  now  are)  recovered  by 
the  bailiff  almost  in  the  same  manner;  but  both  these  offices  are 
executed  in  the  cities,  where  the  aldermen  administer  justice* 
without  distinction,   and  in  villages  and  manors  which  have  no 
general  office  of  bailiff,  mostly  by  one  and  the  same  persons, 
who  in  the  cities  are  termed  chief  officers,  and  in  the  country 
bailiff*  and  sheriff,  who  officiate  both  in  common  cases  under 
the  jurisdiction  of  aldermen,  as  well  as  in  punishable  cases  that 
are  subject  to  the  jurisdiction  of  the  well* born  men;  and  inde- 
pendently thereof,  the  sheriffs  in  the  country  have  the  right  to 
confirm  with  the  seal  of  the  lord  or  of  the  manor  all  indentures, 
transfers,   certificates,   and  other   documents  executed  before 
aldermen.     The  bailiffs  also  draw  the  one  third  penny  of  all 
penalties  forfeited  in  the  manors  in  corporal  and  criminal  cases; 
for  the  two  other  parts  of  which  they  were  obliged  to  account  to 
the  count.     And  the  sheriffs  had,  in  the  name  of  the  lord  of 
the  manor,  a  right  to  the  second  purchase  of  all  sales  of  immove- 
able goods ;  whence  the  right  of  poundage  of  a  farthing  and 
stiver  arose,  and  among  some,  of  something  more  upon  erery 
gilder,  upon  a]l  public  sales  of  immoveable  goods,  which  seems 
to  have  had  its  origin  for  the  purpose  of  buying  off  the  same; 
concerning  which  a  sentence  was  pronounced  by  the  court  of 
Holland  in  favour  of  the  sheriff  of  Soeterwoude,  on  the  14th  Fe- 
bruary 1535,  between  Jacob  WHlemsz  of  Leyden,  impetrator 
in  reformation,  on  the  one  side,  and  Antonis  Paats,  sheriff  of 
Soeterwoude,  defendant,  on  the  other  side,  in  which  the  six- 
teenth penny  was  adjudged  to  him  upon  the  proceeds  of  sales 
of  all  immoveable  goods  sold  publicly,  or  exposed  for  sale  pub- 
licly within  the  year.     A  similar  sentence  was  pronounced  for 
the  sheriff  in  Schieland  on  the  24th  February  1689(1).  Con- 
cerning the  origin  of  sheriffs  in  the  southern  part  of  Holland* 
Jacob  van  Oudenhoven  gives  us  an  account  in  hi*  description 
of  the  southern  part  of  Holland  (£) ;  which  also  contains  a  sen- 


(i)  Both  the  sentences  above  noticed 

may  be  seen  in  the  first  volume  of  Semen- 

tien,  en  gewese  saken,  van  den  Hogen  en 

.Provincial  en  Raad.  (Sentences  and  decided 

Cases  of  the  High  and  Provincial  Courts) 


pp.  269.  309.  See  further,  Papejay,p-*5- 

Ac  SMI 

(»)'  Beschrrviog    ran    Zuid-Ho&W, 
pp.  449*  450. 
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teoceof  the  court  of  Holland  of  the  22d  December  1598,  in  a  suit 
between  the  lord  Jan  van  Duyvcnvoorde,  lord  of  Warmond,  and 
impetrator  in  the  first  instance,  and  Foy  of  Broukhoven,  bailiff  of 
Rhineland  and  procurator  general,  concerning  the  right  of  the 
lords  of  manors  and  the  bailiffs  appointed   by  them.     With 
!        respect  to  the  right  concerning  common  fines  between  bailiffs 
and  sheriffs,  the  reader  is  referred  to  the  customs  of  Rhine- 
land.  (1) 

§  4.  Antiently  the  sheriff  used  to  assemble  the  court  of  jus-  The  antienc 
tice  in  the   following  manner ;  viz.  after  he  had  caused  the  ^SSrf«/0,d5nf 
aldermen  to  be  assembled  on  the  appointed  law  day,  before  J'w«*- 
noon,  (of  which  day  he  previously  caused  a  proper  entry  to  be 
made)  at  the  place  where  justice  was  usually  administered ;  he 
asked,  whether  the  court  was  assembled  in  good  time  of  the  day, 
and  whether  he,  as  holder  and  complainer,  might  proceed  at 
law  and  recover  his  and  his  lord's  fines;  to  which  the  first  al- 
dermen answered ;  "  I  think  the  day  is  so  far  advanced,  that 
"  you  may  assemble  the  court  of  justice  according  to  the  laws 
"  of  the  country ;  so  far  as  I  have  proceeded,  if  no  one  is  of 
M  a  contrary  opinion."     Whereupon  the  sheriff  cried  out,  "Is 
"  any  one  of  a  contrary  opinion  ?  May  I  here  assemble  the  court 
"  of  justice  according  to  law?  I  ask  it  once,  twice,  thrice,  and  four 
"c  times;  and  as  no  one  has  any  legal  objection  thereto,  I  assemble 
"  the  court  on  behalf  of  my  lord,  on  behalf  of  my  neighbours,  and 
"  of  myself/9     Having  done  this,  the  bailiff  commanded  the 
people  to  keep  silence,  and  exhorted  them  in  these  words :   "I 
"  desire  contentment,  and  I  prohibit  discontentment ;  I  com- 
"  mand,  that  no  one  speak  before  this  tribunal,  unless  he  speaks. 
u  in  a  respectful  manner,  and  with  ihe  consent  of  the  lord  or 
"  judge,  according  to  what  is  right     I  command  that  no  one 
"  should  approach  too  pear  to  the  judge,  nor  stand  too  near 
"  him,  nor  address  him  in  words  or  deeds,  nor  with  any  mat- 
"  ter  whatsoever.    1  command  whatever  may  be  helpful  to  this 
"  tribunal ;  I  prohibit  whatever  may  cause  hindrance.    I  com- 
"  mand  it  on  behalf  of  the  lord,  once,  twice,  thrice,  and  four 
"  times,  upon  the  highest  penalties  fixed  thereto."     This  being 
effected,   the  sheriff  demanded  whether  any  one  had  any  matter 
to  be  proceeded  with  judicially,  after  which  the  parties  pleaded ; 
which  being  done,  he  asked  the*first  alderman  what  the  justice 
of  the  case  is,  and  said,  "  I  ask  you  that  judgement?"  Judge* 
ment  being  accordingly  given,  he  asked  the  others,  one  after 

(i)  Costuymeo  van  Rynland,  ait.  xo. 
LIS 
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another,    "  whether  they  follow  it  ?'  and  having  collected  the 
votes,  he  pronounced  the  judgement.  (1) 

But  the  whole  of  the  proceedings  above  described,  is  not  so 
strictly  observed  at  present ;  nor  are  the  proceedings  restricted 
to  certain  words  or  strict  observations.  The  power  however  of 
assembling  the  court,  of  keeping  the  litigating  parties  in  proper 
order,  of  recovering  the  fines  and  penalties  due  to  the  lord,  of 
demanding  judgement,  and  of  collecting  the  votes,  remain  as 
they  antiently  were. 

With  respect  to  the  day  of  assembling  the  court  in  Kenmer- 
land,  the  sheriff  may  not  postpone  the  day  longer  than  a  fort- 
night (2) ;  neither  may  he  cause  the  aldermen  to  meet  more  than 
twice  a  week,  viz.  on  Tuesdays  and  Fridays;  on  which  dap 
the  neighbours  may  likewise  plead  against  each  other  (3).  In 
order,  however,  to  avoid  the  law  days  being  protracted  too  long, 
ft  was  introduced  into  the  country,  that  a  law  day  should  be 
held  once  at  least  in  every  fortnight ;  and  so  it  was  also  resolved 
by  assent  of  the  high  tribunal  in  the  southern  part  of  Holland, 
in  the  year  1433  (4).  What  further  right  and  justice  are  done 
by  the  sheriff,  appears  in  a  certain  sentence  of  the  court  of 
Holland,  between  the  bailiff  and  the  sheriff,  pronounced  at 
Ryswik  on  the  5th  November  1632.  (5) 
Of  the  Office  of  §  5.  Each  tribunal  has  also  a  sworn  scribe,  who  reduces  every 
whaTit  wm'emly  th^g  J010  writing,  publishes  the  decisions  to  the  people,  and 

grants  copies  thereof  to  those  who  require  them.  He  is  denomi- 
nated a  secretary ;  but  this  office  is  not  of  any  great  antiquity; 
at  least  it  is  unknown  in  the  country,  where  the  decisions  and 
decrees  of  judicial  cases  are  given  verbally,  and  are  pronounced 
by  the  sheriff  (6).  Hence  we  infer,  that  secretaries  or  clerks  were 
antiently  unknown,  and  that  all  cases  were  settled  by  the  sheriff 
with  bis  aldermen  in  a  summary  way,  in  the  name  of  the  Count 
This  mode  of  proceeding  was  first  introduced  from  the  papal 
laws  (7) ;  and  we  find  it  in  the  old  statutes  of  thfe  city  of 
Leyden,  of  the  year  1400 ;  where  it  was  resolved  by  the 
sheriff  and  eight  aldermen,  "  That  whoever  makes  any  acknow- 
t€  Iedgement  respecting  any  wager  or  offer,  the  plaintiff  and 


wet. 


^  (i)  See  a  more  full  account  of  this  ?n- 
timt  mode  of  proceeding  in  Handvetten  en 
Oottuynien  van  Zuid  Holland  (Charters 
and  Customs  of  the  southern  part  of  Hoi- 
I*8*)  PP-  5 17-  &  seq*  and  in  Regten  en 
Costoymen  in  Kenmerland  (the  Rights 
and  Custnms  of  Kenmerland),  pp.  190. 
aoo.  &J290. 

(a)  Costuvm.  van  Kenmerland,  p.  191. 


(3)  IMd.  p.67. 

(4)  Cotuym.vanZuid-Hollind,p.455- 
(j)  Concerning  the  further  jurisffici** 

of  Bailiffs,  see  Book  u  cfa.  ix.  $  14*  PF  <*» 
47.  supra. 

(6)  Cost,  in  Zuid-HoUaadtp.449> 

(7)  Cap.  quonJasa  extra,  de  prebst.  * 
cap.  statutvn    $  notanon    de 
in  6. 
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"  defendant  should  deliver  their  pleadings  in  writing  to  the 
"  clerk  within  two  days  after  they  make  other  acknowledgement; 
"  and  that  whoever  does  not  deliver  his  pleadings  as  aforesaid, 
"  should  forfeit  his  right/' 

The  secretary's  office  is,  to  keep  pertinent  entries  of  whatever 
is  alleged  before  the  tribunal  between  the  litigating  parties,  for 
or  against,  with  good  distinction  of  cases,  persons,  and  times* 
Theie  entries  are  denominated  notes;  and,  when  the  pleadings 
are  completed,  he  is  to  read  to  the  judge  whatever  was  produced 
by  the  litigating  parties,  to  reduce  the  decisions  into  Uniting,  and 
to  cause  the  same  to  be  revised  and  confirmed  by  the  judge  \ 
which  being  done,  he  is  then  to  inform  the  suitors  thereof,  and 
to  keep  proper  records  of  every  transaction,  in  order  that  he 
may  be  enabled  to  grant  copies  of  them  at  any  time  when  re- 
quired. (1) 

Further,  secretaries  are  to  keep  themselves  impartial,  and  not 
to  interfere  in  any  manner  whatsoever  with  the  votes  and  deci- 
sions ;  nor  may  they  give  any  information  to  either  party,  of  any 
thing  relating  to  the  case  of  the  other,  except  the  pleadings; 
neither  may  they  plead  for  the  suitors.  (2) 


CHAP.  II. 
Qf  Jurisdiction  or  Law-Constraint* 


f  1.  Jurisdiction,  how  to  be  exer- 
cised. 

2.  Jurisdiction,  that  has  been 

given  to  any  one,  cannot  be 
ceded  to  a  third  Person. 

3.  Jurisdiction  defined,  and  its 

different  Sorts. 


§  4.  Of  general  or  special  Juris* 
diction,  and  how  far  it  ex- 
tends. 

5.  By  whom  to  be  exercised. 

6.  Of  the  Badge  or  Ensign  of 

Criminal  Jurisdiction. 


TN  order  that  disputes  concerning  matters  may  be  properly 

founded  according  to  mutual  law  and  arguments,  and  be 

terminated  and  executed;  together  with  jurisdiction,  there  was  also 

given  to  the  judges  a  law-constraint,  or  power  of  causing  their 


(i)  d.  cap.  (Jbooiam  it.  ven  statuimua 
exnr.  de  probat. 

(a)  1.  s.  Ft  de  pnmricat*  Vide  Pla- 
cate, vaa  de  Suten  von  Holland,  August  i, 
1603,  when  it  is  ordained,  that  no  Baitfft    \ 

ILL* 


or  Secretaries  of  any  Court  should  allow 
themselves  to  be  used  as  pleaders  thertin. 
Sea  also  Haadreaten  en  Coatuvneo  in 
ZuydVHolland,  p.  456. 
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Jurisdiction,  how 
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Jurudiction,  that 
has  been  giren 
to  any  one,  can- 
not be  ceded  to 
a  third  Person. 


Jurisdiction 
defined,  and  its 
different  Sorts. 


Qf  Jurisdiction  or  Law-Constraint.  [BoakV. 

judgments  to  be  obeyed  (1) :  for,  in  jurisdiction  we  understand 
to  be  included  whatever  appertains  to  the  execution  of  the  law, 
without  which  the  jurisdiction  would  be  of  no  effect.  (2) 

§  1.  The  manner  in  which  jurisdiction  is  maintained  and 
exercised  through  law  constraint  is  peculiar  to  almost  every 
place,  and  such  jurisdiction  takes  its  form  according  to  the  man- 
ners and  institutions  which  prevail  there ;  excepting  that  this  is 
general  and  usual  among  all,  namely,  that  the  jurisdiction  of 
life  and  death,  as  well  as  the  other  branches  of  jurisdiction,  may 
be  ceded  and  given  to  another;  so  that,  at  present,  the  juris- 
diction of  life  and  death  is  exercised  without  distinction  by  all 
governments  to  whom  any  jurisdiction  is  granted;  excepting 
only  that  in  the  country,  in  villages,  which  have  no  special  ju- 
risdiction of  life  and  death,  the  aldermen  have  only  a  single 
jurisdiction ;  and  the  jurisdiction  over  life  and  death  in  the  same 
is  exercised  by  the  well-bom  men,  who  take  cognizance  of  cri- 
minal cases  and  capital  crimes,  while  the  aldermen  have  the 
cognizance  only  of  common  cases.  (3) 

§  2.  A  question  has  arisen,  whether  the  jurisdiction  granted 
to  any  one  by  another,  may  be  ceded  again  by  him  to  a  third 
person  ?  And  it  is  understood  in  the  negative  at  present;  and 
it  is  an  established  rule,  that  no  one  else  can  cause  any  jurisdic- 
tion to  be  exercised  by  a  third  person,  but  those  who  have  it  of 
themselves  (4),  or  those  whose  commission  or  institution  contains 
a  clear  power  of  transferring  the  same  to  a  third  person,  as  the 
barons  have  among  us.  (5) 

§  3.  According  to  the  opinion  of  the  doctors,  jurisdiction  was 
divided  into  many  kinds,  but  it  may  be  best  distinguished  into 
criminal,  that  is,  such  as  has  the  cognizance  of  punishable  offences; 
and  civil,  that  is,  such  as  takes  cognizance  of  all  other  ordinary 
cases ;  unless  it  be  distinguished  into,  1.  High,  that  is,  jurisdic- 
tion having  the  cognizance  of  capital  crimes,  and  of  offences 
subject  to  corporal  punishment;  and,  2.  Middle  jmrisdactw*, 
which  takes  cognizance  only  of  pecuniary  fines  and  of  some  other 
excluded  cases,  as  the  appointing  of  guardians,  providing  for 
widows  and  orphans,  appointing  notaries,  and  the  like;  and, 
S.  Ixm  jurisdiction  over  all  other  common  cases  of  suitors.  In 
this  manner  they  are  divided,  according  to  the  example  of  the 


(i)  Ai*.  1. 2.  de  jaritdkt.  et  I.  i.  in  fin. 
Ff.  de  offic.  ejus*  • 

(t)  1.  ult.  in  fin.  Ff.  de  offic.  ejus  cui 
Viand. 

(j)  Vide  Gudelin.  de  jure  novo*.  Kb.  4. 


c.  2.  &  lib.  5.  c.  13.  in  fin.  V1n11.de  jam- 
diet,  c.  2.  n.  8. 

(4)  1.  8.  FT.  de  jurisdks. 

(5)  Vide  Bronfcbom,  sd.  L  70.  ff« 
reg.  jur.  Vans,  de  jnrisdici.  c  J.  n*  V 
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French,  by  Jan  Bottelier  (l).  Otherwise,  jurisdiction  might  be 
divided  into  as  many  sorts  as  the  law  itself  which  is  either  dt- 
vine  or  humany  spiritual  or  secular,  the  Law  of  Nations,  the 
Civil  Law,  General  or  Special,  such  as  concerns  Feudal  Pro- 
perhf,  or  such  as  has  no  relation  thereto ;  or  otherwise  to  as 
many  sorts  as  judges  are  distinguished  from  each  other,  namely, 
into  justices  of  courts,  of  towns,  of  villages,  of  spiritual,  secular, 
sod  martial  affairs,  and  of  the  common  rights  of  citizens.  .But 
all  these  may  be  referred  to  the  two  above-mentioned  sorts,  viz. 
criminal  and  civil,  that  is,  jurisdiction  of  punishable  or  common 
unpunishable  cases. 
$  4.  Jurisdiction,  with  respect  to  the  exercise  thereof  is  either  Of  genenlor 

*  .   .  ipccUl  Junadic- 

generator  spectah  *  tionTandhow 

General  jurisdiction  is  that  which    extends    throughout  the  fcriteitenda. 
whole  country ;  such  as  the  jurisdiction  of  the  court,  or  the  high 
court  in  Holland,  which  is  exercised  throughout  the  whole 
country. 

Special  jurisdiction  is  that  which  is  confined  to  certain  places 
and  districts,  such  as  between  cities,  villages,  or  manors,  among 
which  each  has  its  special  jurisdiction,  which  is  separated  from 
the  other  by  certain  boundaries.  Besides  this  limitation  and 
division,  no  one  may  exercise  any  jurisdiction,  but  each  must 
confine  himself  to  his  own  territories,  or  otherwise  it  is  ipso  facto 
void  and  of  no  effect  (2)  > 

§  5.  In  cities  the  jurisdiction  is  exercised  by  aldermen,  with-  By  whom  to  U 
out  distinction  of  high  or  low,  criminal  or  civil;  but,  in  the  <xerasod' 
country,  a  distinction  is  made  between  criminal  and  civil  cases ; 
for  there,  civil  or  unpunishable  cases  only  are  settled  by  and 
before  aldermen,  and  the  criminal  and  punishable  cases  are  de- 
eded by  the  well-born  men ;  concerning  whom  we  have  already 
treated  at  large,  in  Book  i.  ch.  ii.  §  20 — 25.  pp.  12 — 15. 

§  6.  The  badge  or  ensign  of  a  jurisdiction,  with  power  to  OftheBadgtor 
inflict  punishment,  Was  formerly  a  sword ;   which  was  carried  £?*8-^jr 
before  the  magistrate  who  possessed  such  jurisdiction :    whence  Jurisdiction. 
it  is  also  denominated  the  power  of  the  sword  (3).     But,  among 
us,  the  bailiffs  and  sheriffs,  in  the  administration  of  justice,  whe- 
ther sitting  or  walking,  have  a  long  switch  in  the  hand,  dyed 
red;  on  which  account  the  country  sheriffs  are,  in  several  places, 
denominated  the  Bed  Bods. 


(i)  Summe  Ruraal,  c.  6.  §  naturrlijk.    I    Tan  besetten  on  hand,  opltggen,  c.  St. 
&  c  %i%.  et  aeq.  j        (3)  I  3»  Ff.  dejurisd. 

(*)  1. 11k.  Ff  At  juris*.    Vide  Peec.    | 
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CHAP.  III. 


Of  Plaintiffs  and 

%  1.  Plaintiff,  who. 

2.  Defendant,  who. 

9.  Whether  and  when  any  one 
eon  be  compelled  to  be 
Plaintiff  or  Defendant,  and 
whether  a  Person  may  re- 
nounce a  Suit  already  in" 
sHtuted. 

4  Who  may  be  Plaintiffs  and 
Defendants,  and  who  not* 

5.  No  Minors ; 

6.  Nor  Children  against  their 

Parents ; 

7.  Nor  married  Women; 

8.  Nor  Persons  under  Banish- 

ment i 

9.  Nor  any  improper  or  unper- 

mitted Colleges. 
10.  Whether  they  are  also  ex- 
cused from  Criminal  Suits, 


Defendants. 

and  from  Cases  subject  to 
corporal  Punishment. 

11.  Joint  Debtors  ;  whether  and 

when  they  are  responsible 
for  the  whole,  or  for  their 
several  Shares. 

12.  Whether  and  when  any  one 

is  responsible  for  another's 
Engagement. 

13.  Husband  and  Wife,  whether 

and  when  responsible  far 
each  other. 

14.  A  Father  for  his  Son. 

15.  Reprisal,  what;    and  when 

it  has  Effect. 

16.  No  one  is  legally  responsible 

without  a  Demand,  or  be- 
fore the  Time  is  expked* 

17.  Of  the  Duty  of  the  PlamhJ. 


Plaintiff,  who. 


Defendant,  who. 


Whether  and 


'PRE  persons  occupied  in  and  about  proceedings  at  law,  art 
of  two  sorts,  viz.  some,  who  are  themselves  concerned  in  die 
suit*  and  others  who  officiate  therein  for  them,  as  advocate* 
proctors,  door-keepers,  messengers,  &a  (1)  The  persons  (dead* 
ing  themselves,  who  are  actually  concerned  in  the  suit,  are 
plaintifiB  and  defendants,  who  are  denominated  the  parties  be- 
cause they  reciprocally  plead  against  each  other. 

$  1.  A  plaintiff  is  a  person  who  summons  another  before  the 
judge,  to  plead  judicially  against  him.  (2) 

§  2,  A  defendant  is  one  who,  being  summoned,  opposes  the 
plaintiff  judicially.  (3) 

§  9.  No  oue  is  compelled  to  be  a  plaintiff  against  his  own  will 


ciabt 


»°y  *****  or  pleasure  (4) ;  but,  when  he  has  once  instituted 


before 


(i)   Cap.    Qoooiam,    n.    exir.    de 

■■■ill  ^ 
proMC 

(a)  1. 13.  Ff.  de  judic  1.  xo.  Ff.  fin. 
regundor,  L  14.  in  fin.  Ff.  de  in  jot 
vocando. 

(3)  {  3.  Inatit.  de  parpet.  et  temp.  act. 


1. 3.  Ff.  de  probet.  L  5.  A  aeo,.  Co*.  ** 
adendo. 

(4)  Toe  tk.  Cod.  ut  nemo  ioffcai  ny 
Ttl  acens.  L  fin.  Cod.  da  nsor.  pefit 1*** 
Cod.  de  in  litem  jar.  l.so.  CbidtflP- 
atnypofofK. 
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the  judge,  he  is  obliged  to  prosecute  the  tame,  otherwise  he  to  **  FWstuT  or 
incurs  the  costs  of  the  suit(l).     This  is  tp  be  understood  in  case  whether  aPenon 
they  pleaded  mutually,  which  is  usually  termed  liti$-conte$tation>  ™*7  rf""?M*  * 
namely,  when  claim  is  made,  and  an  answer  filed  thereto,  by  instituted, 
which  the  case  becomes  depending  before  the  court.    But  other- 
wise the  plaintiff  may,  before  litiscontestation,  renounce  the  suit 
commenced  by  him  before  any  judge,   and  again  institute  the 
same  before  another  judge,  provided  he  pays  die  costs  incurred 
in  the  mean  time  by  the  defendant  (2).  But  guardians  of  pupils, 
agents,  receivers,  attornies,  and  other  similar  persons,  are  also 
against  their  choice  and  will  obliged,  on  account  of  their  offices, 
to  cause  the  suits  of  their  pupils,  minors,  and  others  intrusted  to 
their  management,  to  be  decided  by  the  judge,  on  account  of  the 
danger  of  responsibility,  if  they  be  negligent.  (S) 

§4,  All  such  persons  as  are  not  prohibited  from  appearing,  SJS^JJJ** 
may  appear  before  the  judge,  either  to  institute  or  to  defend  a  Defendants,  and 
demand;  and  those  who  lie  under  prohibition  of  that  nature  (*),  whoDot- 
are  the  following : 

§  5.  I.  All  minors,  who  are  not  permitted  to  appear  in  judg-  No  Maori; 
ment  without  the  consent  and  assistance  of  their  guardians.  (5) 

§6.  II.  All  children  are  prohibited  from  suing  their  parents,  Nor  Children 
unless  it  be  with  the  previous  consent  and  knowledge  of  the  ^, . 
judge.  (6) 

§  7.  III.  All  married  women,  who,  according  to  our  daily  Nor  married 
practice,  are  under  the  power,  care,  and  protection  of  their  hus-  ' 

bands  (7),  without  whose  permission  they  cannot  appear  in  civil 
cases  before  the  judge,  unless  the  husband  be  absent  and  abroad, 
in  which  case  it  is  sometimes  permitted  (8).  But  women  who 
carry  on  public  trade  are  not  included  in  such  prohibition ;  who, 


(i)  Instruct,  van  den  Hove,  art  in. 
209. 

{%)  DD.  ad  ).  4.  Cod.  de  pact.  Vide 
Xtanhouder,  Prax.  Civ.  c.202.  Johan  a 
Stole,  Hb»  1.  tit.  7.  defen.  1.  Wietand, 
Prat.  Civ.  tit.  1.  c.  19.  Chriatin.  vol.  s. 
decig.  91.  n.  4.  Pecc.  van  besetten  en 
hand  opplegen.  c  48. 

(3)  1.  8.  in  pr.  Ff.  de  negot  geat.  1. 1 I. 
F/.  numUt.  i.  2.  Cod.  arbitr.  tutel.  1. 18. 
1-  24.  Cod.  de  adminiatrat.  tut.  See  fur- 
ther, Andr.  Gail.  lib.  1.  001.9  MeruL 
fax.  Chr.  lib.  1.  tit.  8.  c.  1 .  n.  9.  Dam- 
tauder,  Prax.  Civ.  c  ian,a. 

(4)  Toe.  tit.  Cod.  de  hia  qui  legit,  per- 
son, etand.  in  Jodie,  habent. 

(5)  I*  s,  t.  Cod.  ouj  lagitim.  penon. 
stand.  in~jod. 


(6)  I.  4.  §  1.  Ff.  de  in  jua  vocando.  1. 3. 
Cod.  eod.  $  fin.  limit,  de  poena  temerc 
litigant.  See  Merula,  Prat.  Civ.  Kb.  4. 
tit.  94.  c  12.  n.  3.  Gude!m.  de  jure  no- 
viaa.  fib.  4.  c.  5.  in  pr.  Zyp.  Notit.  Jur. 
Belg.  Pern.  eod.  n.  3.  Chriettn.  voL  ft. 
decia.  154.  n.  8,  9.  RebuflT.  ad  conatit.  in 
proem,  gloas.  5.  n.  47.  Fachin.  lib.  10. 
c.  17.  Vinn.  ad  %  poenales,  IS*  Inatit.  de 
actionihut,  n.j.    Papegay,p.  (mini)  17. 

(7)  Vide  Grotiue,  Inleyd.  lib.  1.  c.  4. 
n.  4.  Herbat.  lib.  aing.  c.  13.  |  1.  et  aaq. 
BoRr.  ad  conauetud.  Bkurig.  tit.  1 .  §  4. 
gleet.  2-  Argentr.  ad  conauet.  Britt.  art. 
414.  GodeBn.  de  jure  novtaa.  lib.  t  •  c  7. 
vera,  certe. 

(8)  Arg.  L  '18.  $  1.  Ff.  de  jydk. 
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under 

Banishment; 


Nor  any 
improper  or 
unpermitted 
Colleges. 

Whether  they 
are  also  excused 
from  criminal 
suits,  and  from 
cases  subject  to 
corporal  punish- 
ment* 


Joint  Debtors, 
whether  and 
when  they  are 
responsible  for 
the  whole,  or  for 
their  several 


so  far  as  their  trade  is  concerned,  may  judicially  institute  a 
demand  and  defend  themselves  (1). 

§  8.  IV.  All  persons  banished  (2),  among  whom  are  included 
those  who  are  with  our  public  enemy,  unless  they  are  allowed  to 
remain  with  them  by  the  states  general,  or  those  in  whose  pro- 
vince the  case  is  to  be  pleaded  (9) ;  excepting  also  in  cases  relat- 
ing to  trade.  (4) 

§  9.  V.  And  likewise  all  improper  and  unpermitted  communi- 
ties and  meetings ;  of  which,  although  some  are  tolerated  among, 
us,  yet  all  judicial  proceedings  are  refused  to  them.  (5) 

$  10.  All  the  above  exceptions  are  observed  in  civil  and  un- 
punishable cases;  but,  in  criminal  and  punishable  cases,  the 
defendant  must  appear  personally  to  answer  for  himself;  so  that 
neither  the  assistance  of  guardians  in  the  case  of  minors,  nor  of 
husbands  in  the  case  of  their  wives,  are  applicable  therein ;  but 
the  presence  of  the  offender  himself  is  not  only  permitted,  but 
even  necessary  (6).  The  preceding  observations  are  to  be  un- 
derstood of  litigating  persons  especially,  that  is,  of  a  plaintiff  and 
a  defendant;  but  it  sometimes  happens,  that  several  persons 
together  or  jointly  carry  on  a  law  suit  against  others.  (7) 

§11.  Formerly,"  if  one  alone  of  the  joint  litigating  parties 
sued  any  one  else  at  law,  the  objection  against  him  was,  that  he 
alone  was  not  fully  empowered;  and  on  the  other  hand,  if  any. 
one  in  such  case  was  sued  alone,  at  law,  as  defendant,  it  was 
deemed  sufficient  if  he  objected  that  there  were  several  joint 
debtors  with  him  (8) ;  but  at  present,  notwithstanding  any  one 
has  joint  partners  in  one  and  the  same  cause,  he  may  sue  any  one 
at  law  for  his  share  alone,  or  be  sued  by  another  (9) :  and  be 
may  also  execute  the  matter  entirely,  if  he,  being  a  plaintiff, 
secures  himself  with  respect  to  the  approbation  of  his  partners, 
and  if  a  defendant  gives  security  for  the  decision.  (10) 

But  where  several  debtors  are  not  jointly  subject  to  one  and  the 
same  judge  orjurisdiction,  if  they  reside  under  several  jurisdictions, 
they  may  in   such  case  be  sued  before  a  higher  judge ;  conse- 


-  (t)  Vide  supra,  hook  i.  ch.  vi.  %  7. 
p.  31.  and  also  Wasseuaar,  Pract.  /udic. 
<t  1.  n.  23.  et  seq. 

(2)  Christin.  vol.  2.  decis.  123.  n.  I. 

(3)  Vide  Resolut.  van  de  Suten  Ge« 
neraal,  Oct.  2,  1590;  March  4,  1591. 

(4)  Vide  Cons,  &  Adv.  part  1.  consult. 
289. 

(5)  Vide  Jacob  Coren,  obs.  9. 

(6)  c.  5.  *str.  de  except.  1. 17.  F£  de 
pan.  See  Cost.  Antwerp,  tit.  43.  art.  75. 
Rebuff,  ad  const,  reg.  in  proem,  (lass.  5. 


n.  72.  Imbcrt.  Enchirid.  Jur.  Gall,  in  verb. 
Authoritas  curatoris.  Boss.  Pract.  cum 
tit.  de  confess,  n.  69.  Clar.  $  (in.  ouz*- 
JO.  n.  2.  Papon,  lib.  6.  tit.  1.  art  22.  et 
Argentr.  ad  consuetud.  Brittan.  art.  208. 

(7)  Tit.  Cod.  de  consort,  ejusd.  G&a. 

(8)  VideCujac.  et  GothofiwL  ■*  ii. 
Cod.  eod. 

(9)  d.  1. 4.  Cod.  eod.  L  85.  i  4-  *&** 
jrerb.  oblig. 

(xo)  i.  2.  Cod.  eod. 
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quently  before  the  court  of*  Holland  in  the  first  instance,  in  order 
that  the  case  be  not  divided  or  transacted  (1)  by  separate  parts, 
a*  will  be  treated  of  more  fully  hereafter. 

§  12.  Otherwise,  no  one  can  be  sued  for  the  engagement  of  Whether  and 
another  (2) ;  so  that,  even  in  the  inseparable  community  of  hus-  response  for 
band  and  wife,  the  one  does  not  remain  bound  for  the  transaction  " othcr'8 

Engagement* 

of  the  other,  according  to  the  Roman  law.  (S) 

$  15.  To  this  rule,  however,  there  is  an  exception,  in  cases  Hu>taxi  raj 
wherein  public  use  and  customs  have  introduced  another  practice ,  and  when 
and  so  the  wife  and  her  heirs  may,  among  us,  be  called  upon  to  ^3F™j^** 
pay  half  the  husband's  debts,  on  account  of  the  community  of  pro- 
perty (4).    But  a  widow,  after  the  death  of  her  husband,  is  not 
bound  for  the  debts  contracted  by  her  husband  before  the  time  of 
her  marriage,  as  is  said  more  fully  in  the  former  part  of  this 
work  (5),  nor  for  any  fines  or  penalties  imposed  upon  the  hus- 
band for  any  offence  committed  by  him  (6) ;  and  likewise,  when 
the  husband  is  punished  in  his  property  for  adultery  or  other 
causes,  that  loss  must  be  born  out  of  the  property  of  the  husband 
only  (7);  and  likewise,  when  all  the  property  of  the  husband  is 
confiscated,  half  of  the  property  acquired  remains  free  for  the 
wife  (8).     Farther,  at  many  places,  a  wife  has  the  privilege  at 
renouncing  the  estate  before  the  sheriff  and  two  aldermen,  before 
her  deceased  husband  is  committed  to  the  earth ;  and  if  she  walks 
out  in  her  daily  clothes,  she  is  not  bound  for  the  debts  after- 
wards, which  is  vulgarly  called  laying  the  keys  upon  the  coffin, 
or  walking  before  the  bier  (9).     The  statutes  of  Rotterdam  also 
expressly  enact,  that  all  widows  of  citizens  of  that  city,  wishing 
to  be  released  from  debts  contracted  by  their  husbands  during 
the  marriage,  or  previously  thereto,  are  obliged  to  lay  the  keys  of 
their  houses  upon  the  coffin,  and  to  cause  the  same  to  be  publicly 
carried  to  the  church ;  and  further,  to  go  out  of  the  house  in  their 
daily  clothes  to  the  church,  with  the  corpse,  with  ten  stivers  in 
cash,  and  afterwards  to  remain  out  of  it  (10).  On  the  other  hand, 


(i)  1.  xo.  cod.  de  jud.  et  tot.  tit.  Ff.  de 
quib.  reb.  ad  eunJ.  jud.  eat. 

(»)  1. 3.  Cod.  ne  uxor,  pro  marito.  1. 
uric.  Cod.  ut  actio  ab  haerede. 

(3)  1.  1.  Cod.  ne  uxor,  pro  raaritc. 

(4)  Vide  Neostad.  de  pact,  antenupt. 
•bs.  9.  io  notis,  Grotius,  Inleyd.  lib.  1. 
c.  5.  n.  54.  Gomez,  ad  leg.  53  tauri,  n. 
73  •  vera,  ex  quibua  infero.  Consult,  he 
Adv.  part  I.  cons.  47.  vers.  Tan  gelykto. 
Peoc.  de  teatam.  conjug.  lib.  2.  c.  6. 
in  tub 

.($)  Vide  supra,  Book  ir.  c.  23.  p.  4«« 
(6)  Vide  Papon.  1.  15.  tit.  1,  art,  3. 


Goris.  advers.  tr.  de  societ.  conjug.   c  4. 
n.  12. 

(7)  Vide  Sande,  1.  2.  tit.  J.  def.  8.  Go- 
ris, diet.  c.  4.  n.  8.  et  seq.  Herbai,  lib. 
sing,  c.  13.  §  15.  Grot  in  j,  Ioleyd.  lib.  1. 
c  5*  n.  35.  Handveeten  in  Zuid-Holland, 
p.  531.  an.  7.  edit.  1654. 

(8)  Vide  Cost.  Antwerp,  tit.  16.  art.  1. 
Cbristin.  ad  Leges  Mechlin,  tit.  9.  art  2. 
n.  12.  Gomez,  ad  1.  77.  tauri.  a.  1.  Gaik 
lib.  2.  obs.  86.  n.  14. 

(9)  Keuren  tot.  Ley  den,  art.  203. 
(to)  Keuren  tot.  Rotterdam. 
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the  husband,  (s bee,  according  to  the  custom  of  our  country  between 
husband  and  wife,  community  of  all  property  is  introduced  between 
them),  may  also  be  called  upon  during  the  marriage  to  pay  the 
debts  of  his  wife,  contracted  before  the  marriage(l);  but,  for  debts 
contracted  during  the  marriage,  he  cannot  be  otherwise  called 
upon  to  pay,  excepting  for  so  much  as  was  contracted  with  his 
consent :  as  when  the  wife,  with  the  previous  knowledge  and  cod- 
sent  of  her  husband,  carries  on  public  trade,  unless  he  be  called 
upon  for  debts  which  concern  the  household  in  general*  (2) 
A  Ftther  far  ha  $14.  For  (he  same  reason,  a  son  cannot  be  molested  for 
Son#  debts  of  his  father  (S),  nor  a  father  for  debts  of  his  son ;  but  it 

is  questioned  by  some  jurists,  whether  a  father  is  obliged,  in  the 
name  and  on  behalf  of  his  son,  to  maintain  and  educate  his  son's 
illegitimate  child,  or  to  make  amends  for  the  honour  of  a  girl 
whom  his  son  had  dishonoured.  Christin  (*)  is  of  opi- 
nion in  the  negative,  Faber(5)  maintains  the  contrary  opi- 
nion ;  but  it  cannot  be  extended  further  than  to  the  education 
of  the  child,  according  to  the  opinion  of  Tulden  (6) ;  to  which  s 
grandfather  is  also  obliged  for  his  grandson,  as  is  shewn  more 
fully  in  Book  i.  c.  xiii.  §  7.  p.  63,  64,  supra. 
Reprisal,  what ;       §  15.  In  like  manner,  according  to  the  practice  and  custom  of 

fftcr*-11  *  ***    our  country»  *°r  whatever  a  whole  corporation  of  citizens  is 

indebted,  all  the  property  of  those  who  belong  to  that  community 
is  tacitly  bound ;  so  that  if  justice  be  refused  to  a  stranger  against 
his  defendant  in  any  of  the  provinces;  or  if  a  decision  be  forced 
upon  him  which  is  evidently  unjust  and  unreasonable ;  or  if  the 
community  or  the  heads  thereof  will  not  pay  what  they  are 
indebted ;  in  such  case  any  citizen  of  the  said  corporation  or 
province,  whoever  he  may  be,  or  any  ships,  goods,  or  merchan- 
dize, &c  coming  from  that  place,  may  be  seized,  with  the  know- 
ledge and  consent  of  the  government  of  his  country  or  province, 
and  thus  the  defendants  may  be  compelled  to  pay,  or  make  good 
the  arrears.  This  is  commonly  denominated  reprisals  (7) ;  but 
as  such  measures  are  rather  too  harsh,  and  tend  to  involve 
neighbouring  countries  in  war,  it  is  therefore  argued  by  many 
doctors,   whether  in  a  free  province  they  should  be  consi- 

(i)  Vide  Chaasan.  ad  eorouetud.  Burg,    i        (6)  A<l  Cod.d.  tit. 


rub.    4.  4  0    ad  verb,   de  tuoa  del'itet, 
a.  8. 

(s)  Arg.  j  final.Instit.  qutb.  altenare  licet. 
I  33.  Ff.  de  jure  dot.  1.  78.  §  a.  Ff.  cod. 

(3)  1. 1.  Ac  tot.  tit.  C.  Ne  fitius  propatre, 
junct.  1.  a6.  Ff.  de  pomis  ec  ibi  DO. 

(4)  Vol.  3.  decia.  17.  in  fin. 
is)  Cod.  lib.  4.  tit.  9.  def.  3. 


I 


(7)  bee  the  subject  of  reprkak  fafly 
discussed  in  Christin.  vol.  5.  deck  tSj. 
u.  7.  Ban.  trad,  de  reorea.  G*3.  de  jig- 
uot  at.  oba.  i.  et  &eq.  Mynstng.  cent.  6. 
oba.  1.  Georg.  Thoftoaa.  ta*Syncagm.Xerit. 
lib.  38.  c.  8.    Menoch.  >dc  Aifctr.  Jo*. 
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dered  good  or  bad,  and  permitted  or  unpermitted.    It  i*  there- 
fere  advisable  between  neighbours  and  allies,  in  order  to  prevent 
win,  that  they  should  follow  the  rule  laid  down  by  a  treaty 
made  between  this  state  and  that  of  England,  on  the  1 6th  April 
1654,  by  which  all  imaginable  causes  of  such  or  similar  occur- 
rences are  prevented  and  cut  off;  and  in  the  24th  article  of  the 
ssid  treaty,  it  is  expressly  directed,  that  if  any  injustice  or  iwjurJF 
be  committed  by  the  one  against  the  other,  or  by  the  people  ©r 
inhabitants  thereof  no  letters  of  reprisals,  marque,  or  connter- 
marqae  shall  be  granted  by  either  of  the  nations,  before  justice 
be  applied  for  according  to  the  proper  course  of  law  j  and  should 
it  be  refused  or  delayed  too  long,  that  then  the  supreme  power 
on  the  side  of  the  people  or  inhabitants   who  suffered  the 
injury,  shall  exhort  and  apply,  in  writing,  to  the  other,  who 
refuses  or  delays  justice  too  long,  to  have  all  such  differences 
settled  and  decided  amicably,  or  by  a  common  course  of  law; 
but  should  it  then  also  be  still  postponed,  and  no  justice  be  done, 
or  satisfaction  given,  during  the  space  of  three  months  after  such 
application   has  been  made,  that  then  only  letters  of  reprisals, 
marque,  or  counter-marque,  should  be  granted,  &c. 

This  rule  is  supported  also  with  respect  to  the  heirs  of  a 
deceased  person,  who  in  every  thing  assumes  his  person,  and 
must  satisfy  his  debts  whatsoever  they  may  be,  even  the  pecuniary 
fines  and  penalties  which  may  arise  from  crimes  committed  by 
the  deceased,  without  distinction.  (1) 

$  16.  As  no  one  need  be  plaintiff  against  his  will,  so  no  one  Now mltgMj 
may  be  sued  at  law  against  his  will,  if  he  be  ready  to  satisfy  what-  i^!«7r)^. 
ever  is  demanded  of  him ;  and  therefore  a  plaintiff  should  sue  wand,  or  before 

the  Time  if 

no  one  at  law  before  he  has  amicably  spoken  to  and  admonished  eipind. 
him;  for  if  the  defendant,  on  appearing  before  the  judge, 
alleges  that  he  never  was  unwilling,  and  is  still  willing,  to  sa- 
tisfy what  is  demanded  from  him,  the  plaintiff  would  in  such  case 
besubjecttopaythecostsincurredon  bothsides(2);  butthisistobe 
understood  ofdebts  which  are  tobedemanded(S),  and  for  which  the 
creditor  must  go  to  the  debtor's  house  to  receive  them,  no  certain 
day  or  place  of  pay  ment  being  stipulated ;  in  which  case,  the  proper 
demand  puts  the  debtor  in  default;  but  not  with  respect  to  debts  for 
which  a  certain  day  <  f  payment  is  limited,  and  which  ought  to  be 
brought  to  the  creditor's  house,  and  paid  into  his  hands  (4) ;  such 


(i)  Tot-  tir.  Cod.  ex  delict,  defunct,  in 
Kjatmum  banned. 

(a)  Cap.  nuvft.  extr.  de  judic.    Arg.  1. 

93*  F£,   de  procuratorib.  I.  13.  de  eerr. 

evban.  praod.  L  40.  FL  de  fritjn.  act.  1.  1%%. 


{3)  d.  !.  I,  2.  $  3.  Ff.  de  oblig.  1. 14* 
Ff.  quando  dies  legutor. 

(4)  I.  1%.  Cod.  de  conir.  et  commit. 
stipuUt.  L  a.  Cod.  de  jure  emphyteut. 
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as  quit-rents,  annual  redeemable  rents,  and  the  like,  in  which 
the  day,  when  payment  fails  due,  serves  as  a  proper  demand  ud 
admonition,  and  places  the  debtor  in  mora  (1).  In  like  manlier, 
no  one  may  be  sued  at  law  before  the  day  of  payment  is  expired(S), 
unless  the  debtor  is  suspicious,  or  the  creditor  for  some  other  causes 
has  any  reason  to  demand  security  for  payment  from  his  debtor: 
in  which  case  he  may  also,  before  the  expiration  of  the  time, 
demand  payment  or  security.  (3) 

§17*  Before  the  creditor  summons  the  defendant,  he  has  it 
in  his  option  to  take  into  deliberatibn  first,  whether,  and  in  whit 
manner  he  will  prove  his  demand  (4) ;  otherwise  the  defendant 
will  be  released  from  the  case,  as  will  be  more  fully  shewn  in 
a  subsequent  page.  He  ought  also  to  consider  whether  the  defend- 
ant will  not  be  able  to  allege  some  exception  either  against  die 
case  itself  or  against  the  manner  of  proceeding  at  law,  of  which 
also  there  are  many  sorts. 


CHAP.  IV. 

Of  Lam  Intercessors  and  Interpreters ; — that  is,  of  Advocate 

and  Proctors,  and  their  Offices. 

§  7.  Whether  and  in  what  Matur 


k  I.  Of  Advocates   or  Law   In- 
tercessors, and  their  Dig- 
nity. 
2.  The  Nature  of  their  Offices. 
6.  Of  Proctors  or  Interpreters, 
and  their  Dignity. 

4.  Their  Office  in  civil  Cases. 

5.  And  in  criminal  Cases. 

6.  Whether  and  how  far  they 

are  Master  of  the  Case. 


it   is  necessary  to  exhibit 
their  Power  of  Attorney. 

8.  When  their  ChargeandPomer, 

and  their  Service  cease. 

9.  Whether  by  pronouncing  to 

Sentence. 
10.  Whether  and  when  to  be  re- 
sumed if  it  ceased  m  cot- 
sequence  of  Death. 


A  S  many  persons,  on  account  of  their  inexperience  in  msttoi 
"^  of  law,  or  on  account  of  their  necessary  absence,  either 
cannot  or  may  not  maintain  and  defend  their  own  causes;  *> 


(i)  With  respect  to  the  question,  whe- 
ther, and  the  cases  in  when,  the  debtor 
himself  ought  to  bring  what  he  owes,  and 
when  the  creditor  hirmelf  ought  to  come 
and  fetch  it,  see  Ca  par.  Rcderic.  de  Ann. 
et  Menst.  reditib.  lib.  a.  quest.  6.  Pyrrh. 
Maur.  tract,  de  soiut.  c.  29-  Anton. 
Fabr.  ad  Cod.  lib.  4.  tit.  43.  defin,  15. 


et  lib.  8.  tit.  30.  defin.  4  Peer,  wo  b*** 
ten  ende  handopleggt  n,  c.  p.  a.  ft. 

(a)  1.  213.  de  verb,  signif  I.  «■*.<■*• 
ut  act.  ab  hatred.  1.  7  Ft.  de  coops* 

(3)  1.  41.  Ff.  de  judic.  I.  14.  *** 
pignor.  Vide  Pecc.  van  Beaettea,  c  4  *  ** 

(4)  !•  »3«  Cod. de  probat.  L  si. H.t«*» 
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necessity  introduced  the  performance  of  them  through  the  assist- 
ance of  others,  legally  empowered  thereto,  upon  enquiry  made 
concerning  their  ability. 

The  persons  thus  empowered  are  the  Lai&-Intercessors  and 
Interpreters :  otherwise  denominated  advocates  and  proctors, 

§  1.  Advocates  or  intercessors  of  law  are  those  who  plead  Of  Advocates  or 
and  maintain  the  lawsuits  of  another,  either  verbally,  in  writing,  JjT"l3f5J, 
or  otherwise  with  their   good    advice  in    and   according    to  Dignity, 
law,  both  in  common  causes  (]),   and  also  in  cases  subject  to 
corporal  punishment  (2;;    and  therefore  their  office  is  consi- 
dered of  great  esteem,  as  well  as  necessary,  because,  by  defending 
to  the  utmost  of  their  skill  and  eloquence  the  property  and  blood 
of  the  innocent,  ignorant,  and  guiltless,  they  do  not  promote 
the  welfare  of  mankind  less  than  those  who  defend  themselves 
and  their  country,  by  arms,  in  the  field  of  battle.  (3) 

To  these  offices,  among  us,  all  persons  are  admitted  without 
distinction,  who  have  been  acknowledged  to  be  doctors  of  both 
laws  in  any  of  the  universities* 

At  present,  the  number  of  advocates  is  uncertain ;  and  to  that 
order  belong  all  those  who,  having  exhibited  their  diploma  to 
the  president  or  other  person  empowered  by  the  court  to  receive 
the  same,  have  taken  the  usual  oath  (40 .  Which  oath  ought  to  be 
renewed  every  year  on  the  first  law  day  after  The  Three  Kings  (5) 
day  upon  the  public  roll,  after  the  same  is  read  and  the  instruc- 
tion of  the  court  is  renewed  (so  far  as  the  same  in  anywise  bears 
any  relation  to  them),  in  the  presence  of  two  commissioners  (6). 

Those  who  remain  away  are  still  admitted  to  renew  their 
oath  two  days  after  their  return,  and  they  are  also  admitted  there- 
upon in  the  cities.  (7) 

$  2.  In  what  manner  an  advocate  ought  to  behave  himself  in  The  Nature  of 
the  execution  of  his  office,  is  particularly  stated  in  the  authorities  theur  offict# 
referred  to  below.  (8) 


i'l)  L6.  $  5.  Cod.de  postuland.  1.  3. 
Cod.  de  advocat.  divers,  judicior.  1.  1 .  $4. 
Ff.  de  extraord.  cognit. 

(%)  1.  j.  Cod.  de  poicul.  1. 11.  Ff.  de 
publ.  jud.  1.  a.  in  fin.  Cod.  de  exhib.  reis. 

(3)  1.  14.  Cod.  de  jdvocat.  diver*,  ju- 
diriar. 

(4)  Arg.  1.  ii.Cod.de  advoc.  divers, 
judicior.  Inst.  art.  71.  Merula,  Prac. 
CmJ.  Jib.  4.  tit.  16  8c  1 7.  c.  I  k  a.  n.  7. 
&  c.  3.  Instruct,  van.  den  Hoog.  Rade. 
art.  111.  Zyper  Kotit.  Jar.  Belg.  de  col- 
Jeg.  jrfific.  in  pr. 

(5)  Or  the ^Feast  of  the  Epiphany,  com- 
memorated by  the  Western  Church  on  the 


6th  of  January.    Editor. 

(6)  Vide  Instruct,  art.  71. 

(7)  See  the  Manier  van  procederen 
voor  den  Geregte  den  stad  Amsterdam 
(Manner  of  proceeding  before  the  Court 
of  the  City  of  Amsterdam),  c  3.  art.  I. 

(8)  Vide  Gude lin.de  Jure  Novias.  lib.  4. 
c.  4.  Merul.  lib.  4.  tit.  17.  c.  4,  5,  6,  7, 
8,  9,  10.  Instruct,  van  den  Hove  van 
Holland,  art.  71.  &  seq. ;  van  den  Hogen 
Raad,  art.  113.  &  seq.;  Ordonn.  &  In* 
struct,  van  de  Hove  van  Utrecht,  rubr. 
van  de  Advocaten ;  and  .Manier  van  pro- 
cederen hitmen  Amsteldam,  c.  3.;  and  the) 
notes  of  N.  Duysent  Daalders  thereon. 
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Among  ofberptiint*  df  Which  thfe  ditty  df  an  advocate  eotta*, 
we  may  notice  the  following)  vis. 

I.  He  is  to  take  no  causes  which  he  knows  to  be  tmjott.  (1) 

II.  He  is  to  make  no  condition  to  have  any  share  in  the 
cause.  (2) 

III.  He  is  to  do  only  What  the  cause  requires ;  andt  except- 
ing so  far  as  mdy  be  necessary  for  promotion  of  the  caiise,  is  not 
to  burst  out  into  improper  words  or  calumny.  (9) 

IV.  tie  is  to  make  no  improper  or  unnecessary  delays,  in 
order  to  ve*  die  people  thereby.  (4) 

V.  He  is  to  make  no  repetitions  in  his  pleadings  in  writing, 
of  what  was  s&id  before,  in  order  to  vex  the  people ;  neither  mj 
Me  repeat  in  the  same  the  whole  tenor  of  the  documents,  when 

,  he  can  proceed  in  the  casein  a  short  manner,  and  prove  it  with 
the  contents  of  the  documents  themselVeft,  &  wte  directed  by  the 
ordinance  of  the  CoUrt  of  Holland  on  the  first  of  March  1583, 
and  renewed  by  the  new  ordinance  and  regulation  made  to  pro- 
mote the  expedition  of  justice  before  the  high  court,  on  the  7* 
Jtme  1658  (art.  S3}. 

VI.  To  the  preceding  regulations,  it  should  be  added,  that 
In  the  allegation  of  his  cause,  he  ought  not  to  neglect  any  bta 
'&nd  proofs ;  or  otherwise,  if  he  forgets  dr  neglects  to  adduce  anj 
sprint  of  law,  through  unskiHulriete  or  itnprudence,  it  may  and 
tftfght  to  be  sap^Hed  by  the  judge,  and  considered  as  if  the  same 
Mtas  alleged;  but  this  does  not  take  place  in  matters  of  evidence; 
for  one  must  jtidge  according  to  such  evidence  or  proofs  onto 
1ft  cases  which  consist  of  proofs,  (5) 

Advocates  have  kt  their  service  an  interpreter,  otherNritecaiW 
a  procurator  or  proctor,  who  is  so  denominated  because  he  hoMs 
fheJpIeadings,  and  must  watch  tfee  progress  of  the  suit  in  era; 
^part  'of  the  pleadings,  and  is  in  every  respect  at  the  setvice  of  the 
advocate ;  who,  when  the  case  is  completed  by  his  advice  and  die 
service  of  the  proctor,  further  pleads  and  defends  the  cause 
alone,  at  Jaw,  either  verbally  or  in  writing, 
OfProctonor  .  §  S.  Although  the  office  of  interpreter  or  proctor  was  andenthr 
fote^^*"ud  held  in  little  estimation  (6),  yet,  at  present,  those  who  exectfe 

this  office  are  highly  esteemed,  and  are  so  necessary,  that  no  of* 


their  Dignity. 


(t)  1. 14.  §  I.  vets,  noo  autem.  Jc  ibi 
Bald.  Cad.  do  Judiaor.  Instruct,  art,  71. 

(l)  1.6.  fa.Cod.de poetul.  &  Instruct. 
d.  art.  71. 

(3)  d,  1. 6.  §  1.  Cod.  de  pottuUt.  fc  d. 
art.  71. 

(4)d.l.6.  |4. 


<5)  I.t.  li.Ff.deoficrttEaicjJ- 
dicantem.  3a  quasat.  5.  k  c  1.  ^  *» 
Ant.  Fab.  ad  tit.  Cod.  ftejaseaa.  f**** 
part.  def.  i.    Chimin,  tot  s.  dodk  IQ5- 

(6)  Vide Gloae. Bat. AapL  ad  Lj* 
Cod,  dt  decurion. 
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may  appear  in  judgmept  before  the  high  tribunals  without  the 
protection  of  an  advocate  and  the  precaution  of  a  proctor  (1) ; 
excepting  that,  in  inferior  cases  (in  the  first  instance,  of  one  hun- 
dred gilders  and  less ;  and  in  appeal  from  the  cities,  of  two  hun- 
dred; and'from  the  villages,  of  one  hundred  gilders  and  less), 
either  of  them  may  defend ;  i.  e.  either  an  advocate  or  a  proctor 
alone.  (2) 

Before  inferior  judges,  the  proctors  alone  plead  and  defend 
suits;  unless,  for  the  sake  of  better  security,  in  cases  of  great 
importance  and  consisting  of  matters  of  law,  an  advocate  is 
taken  by  them  for  their  assistance,  which  they  are  at  liberty 
to  do. 

In  order  that  the  people  may  be  served  by  able  and  skilful 
persons,  a  certain  number  of  persons  are  admitted  in  every 
tribunal  upon  oath  and  .enquiry,  who  only  may  execute,  that 
office.  (3) 

$  4.  They  ipay  take  and  execute  for  another  at  law,  all  civil  3?li^t?f*e,  "* 
and  unpunishable  cases,  in  such  a  manner  that  the  persons  them-  * 

selves  need  not  appear  before  the  judge,  if  the  matter  be  only 
executed  or  exhibited  by  the  proctor  as  his  proxy  before  the 
•secretary,  or  before^  notary  and  two  .witnesses.  (4) 

J  5.  But  in  criminal  cases,  fujd  such  as  are  subject  tp  corpp-  gdia Criminal 
ml  punishment,  although  at  present  they  are  likewise  pleaded 
by  ji  proctor,  sofer  as  the  same  (excepting  the  confession  qf  the 
defendant)  can  be  admitted  to  an  ordinary  suit,  that  is,  a  cQjopfc- 
mon  lawsuit  (as  according  to  practice  no  one  is  allowed  to  plead 
his  own  cause) ;  yet  the  defendant  is  not  excused  frpip  personal 
appearance,  unless  upon  the  information  of  the  cqse,  and  pxe- 
ceding  .penoissipn,,  Uflder  promise  tftqt  ,he  will  appear  agpja  in 
judgnjept  at  any  tippe.  (5) 

$  6.  According  to  the  written  Roman  laws,  the  proc^^s  wexe  wWot  and 
masters. of  ,the  .case,  and  the  e^ecutipn  of  the  ^lecajee  jws  l}ke-  m  Mwteraef 
wise  .earned  into  effect  against  ,them  (6) :  but,  at  p^ejjqnt,  ttxeir  *•  c**Cb 
office  is  merely  regarded,  and  the  execution  of  the  decree  is 
not  carried  into  effect  against  themselves,  but  against   their 


(x)  Vide  Merula,  Pax.  Civil,  fib.  4. 
tit- 36.  c.  i-  n.5. 

(a)  Vide  Irouret.  van  de  Justice  in 
Kleine  Saken,  art.  aj.  Ajripfctie  van  de 
inaoractie,  art.  24. 

(3)  GmL  Kb.  1.  obs.  43.  iMerula, 
Prra.  Civ.  lib.  .4-  tic.  i&.  <•  x.  n.  7. 
CudeUn.de  lure  Novisa.  lib,  4.  c  ^.jn 


.$n.    Chrjstin.  vol.  a.  decis.  107.  &  «eq. 

(4)  1 46.  §  a.  L  56.  §  2. 1. 53.  Ff.  de 
procurator.  1.  110.  §1.  JFf.  deR.J.  et 
simul.  Marant.  de  procur.  n,  i  .Merula, 
Prax.  Civ.  1. 4.  tk.  *8.  c.  a-. 

(5)  Vide  Mtrula,  Pr*x.  Civ  ,Iib.  4. 
tit.  a6..  c.  1.  n,4, 5, 6. 

(6)  1*  92.  Cod.  de  prororat. 
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U  necessary  ro 
exhibit  their 
Power  of 
Attorney. 


When  their 
Charge  and 
Power,  and  their 
Service,  cease. 


When  by 

pronouncing 

Sentence. 


Of  Law-Intercessors  and  Interpreters,  Sp.  [Book  V. 

clients  (1),  and  therefore  they  cannot  be  admitted  without  ex- 
hibiting their  proxies.  (2) 

§  7.  For  which  purpose,  the  adverse  party  may  allege  his 
exceptions  at  any  stage  of  the  suit,  in  order  to  make  them  ex- 
hibit their  proxies,  and  the  £ase  must  on  that  account  be  post- 
poned. (S) 

But,  according  to  the  daily  practice  and  manner  of  litigation, 
if  a  proctor  has  a  case  in  his  hands,  and  is  provided  with  the 
necessary  documents  belonging  thereto,  but  who  has  not  till  then 
received  the  proxy,  or  if  the  proxy  received  by  him  is  defective, 
time  may  be  allowed  to  him  to  apply  for  and  produce  the  same, 
upon  promise  of  procuring  whatever  he  might  have  done  in  the 
case  apprpved  of  and  confirmed  (4) ;  or,  in  failure  thereof,  the 
execution  of  the  decree  is  carried  into  effect  against  him,  and 
he  remains  responsible  for  all  loss  and  interest  (5).  And,  inde- 
pendently thereof,  the  proctors  of  the  court  are  further  subject 
to  punishment,  according  to  the  exigency  of  the  case.  (6) 

And,  among  us,  the  power  of  the  proctor  must  be  measured 
out  of  the  text  and  sense  of  the  charge  and  full  power. — I  say 
out  of  the  sense,  for  it  sometimes  happens  that  the  charge  ex- 
tends further  than  the  words  infer;  and  so  it  is  generally 
understood,  that  where  any  one  is  charged  to  do  something  by  a 
general  power,  he  has  likewise  the  charge  and  power  to  do 
every  thing  without  which  the  promotion  of  the  said  case  w- 
not  exist  (7) 

This  power  ceases  in  the  following  cases,  viz. 

§  8.  First,  if  it  be  revoked ;  which,  the  case  being  still  whole, 
may  be  done  at  any  time.  (8) 

Secondly,  when  the  proctor  himself  renounces  his  case  and 
causes  himself  to  be  excused ;  which  may  be  done  in  the  same 
way.  (9)  .  >  " 

§  9.  Thirdly >  by  a  decision  of  the  case :  so  that  unless  the  procton 
have  a  special  charge,  they  may  not  carry  into  eflect  the  further 


(z)  Arg.  1.  4.  Ff.  de  re  jud.  1.  61.  Ff. 
de  procurat.  Merul.  Prax.  Civ.  Kb.  4. 
tit.  88.  n.  7.  Christin.  vol.  4.  decis.  91. 
41.  16.  Gail. lib.  x.  obs.  zti.  n.  a.  Sande, 
lib.  3.  tit.  7.  def.  1. 

(»)  1.  2.  §  3.  Ff.  ex  quib.  cans,  in  posi. 
eat.  1. 65.  de  except. 

(3)  Arg.  1. 14.  God.  de  procurat.'  vide 
Zanger  de  except,  part  2.  c.  8.  n.  36. 
Merula,    Prax.    Or.   lib.  4.    tit.  z8. 


(4)  DD.  ad  1. 1.  Cod.  de  procure.  T* 
Imbert.  pract.  lib.  1.  c.  17.  n.  38.  Chris*, 
vol.  2.  decuu  108.  et  109. 

(5)  DD.  ad I.61.  FT.deprooir.fcU 
Ff.  de  re  jud. 

(6)  Instruct,  van  den  Hove,  at.  51. 

(7)  Arg.La.Ff.dejttrisdict.rafcftcc. 

van  besetten  ea  hand-opkggen,  c  3.  a-  «• 

(8)  1.  x6.  Ff.  de  procurau*.  Gais^- 
obi,  47.  Merula,  Prax.  Or.  fib.*. «- 1$ 
C.6.Q.3* 

(9)  Manila,  diet.  loco.  8.4* 
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execution  of  the  decree ;  nor  may  any  payment  be  made  to  them 

without  such  special  charge.  (1) 

Fourthly,  by  the  death  of  either  of  the  parties.  (2) 
$  10.  But  in  order  that  the  case  should  not  thereby  be  im-  whether  and 
peded,  according  to  the  practice  of  the  court,  in  case  of  a  proc-  reaumed,  if  it 
tor's  death ;  while  the  case  is  pending  the  defendant  is  summon-  CCMed  'i^JZ 
ed  to  appoint  another  in  his  room,  which  is  commonly  termed 
placing  a  proctor  who  accepts  the  case  (3).     And  in  case  of  the 
death  of  any  of  the  litigating  parties,  the  heirs  of  the  deceased  are 
cited  to  accept  the  case  in  its  actual  state,  and  further  to  pro- 
ceed therein  with  the  adverse  party  according  to  the  last  plead- 
ings held  therein,  or  to  renounce  the  same,  and  to  consent  to 
the  demand  of  the  adverse  party,  so  as  they  may  deem  it  ad- 
visable, which  is  commonly  termed  proceeding  in  the  case  and 
admitting  the  lawsuit  (4) 


(0  k  13-  *f.  de  pact.  d.  1. 86.  de  solut. 
Pecc.  van  beaetten  en  hand-opleggen,  e.  3. 
n.  4.  JO- 

(a)  I>D.  ad  I.  xj.  Ff.  eod.  L  06.  iar  pr. 


Ff.  eod.  et  I.  6.  Ff.  de  juriadict. 

(3)  Vide  Merula,  Praz.  Cir.  lib. 
tit.  83.  c.  6.  et  lib.  4,  tit.  18.  c.  7. 

(4)  Merula,  lib.  4.  tit..  83.  c.  4. 
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CHAP.  V. 


Of  boor-keepers  and  Judicial  Messengers,  and  their  Office. 


§  1,  12.  0/ Ddor-kecpers  and  ju- 
dicial Messengers,  and  their 
Office. 

2.  Of  the  first  or  food  Door- 

keeper.- 

3.  Of  others. 

4.  Of  travelling  Messengers. 

6.  Door-keepers  and  Messen- 
gers carry  big  the  Box, 
by  what  Badges  distin- 
guished. 

6.  Of  judicial  Messengers,  and 

their  Badges. 

7.  What  Credit  is  given  to  Door- 

keepers and  judicial  Mes- 
sengers personally,  and 
how  in  real  Causes. 


f  8.  Particularly  to  the  Door- 
keepers of  the  public  Re- 
venues. 
9 .  How  far  a  Door  keeper,  who 
affirms  that  he  has  been 
beaten  or  HI  treated  is  to  be 
credited. 

10.  Whether  and  how  far  a  Per- 

son is  punishable  who  op- 
poses a  Door-keeper  hi  the 
Execution  of  his  Office. 

11.  Whether  and  when  he  »oj be 

opposed  without  incurrm 
a*y  Penalty. 
131  Whether  and  when  a  Decree 
can  be  executed  out  of  the 
Jurisdiction  of  the  Judge. 


Of  Door-keepers 
and  Judicial 
Messengers,  and 
their  Office. 


Of  the  first  or 
head  Door- 
keeper* 


§3. 

Of  others. 

§4. 

Of  travelling 
Messengers.     * 

Door-keepers 
and  Messengers 
carrying  the  Box, 


§  1.  TPHE  servants  of  judges  and  tribunals  are,'  door-keepers 
or  judicial  messengers:  the  door-keepers  are  in  the 
service  of  the  high  courts,  and  the  judicial  messengers  in  that 
of  the  courts  of  justice  of  cities  and  in  the  country ;  each  within 
his  jurisdiction,  for  summoning  the  litigating  parties,  and  for 
carrying  into  execution  their  decrees.  (1) 

$  2.  Among  the  door-keepers  of  the  high  courts,  who  are 
so  denominated  because  they,  as  it  were,  open  the  door  of  the 
court  of  justice  and  superinteqfl  the  same;  if  there  be  two,  the 
first*  as  he  is  called,  personally  attends  on  the  law  days,  and 
serves  the  citations  alone,  and  performs  any  peculiar  business  of 
the  court  at  the  place  where  the  same  is  held  by  turns  (2) ;  and 
the  other  performs  all  the  business  outside:  besides  whom 
there  also  are  some  travelling  messengers,  whose  duty  it  is  to 
carry  everywhere  the  closed  letters  of  the  court.  (3) 

§  5.  The  door-keepers  have  a  small  stick,  mounted  at  the 
end  with  an  impression  of  the  arms  of  the  court,  which  the^are 


(i)  1-  33-  §  5-  Cod.  de  eptscop.  Sc  cleric. 
1. 1.  Cod.  de  execut.  &  exact.  L 13.  §  a. 
Cod.  de  re  judic. 


(2)  Instruct,  tan  deaHort,  art.  10*. 

(3)  Ibid.  art.  103*104. 
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to  exhibit  to  the  people  while  executing  their  office  (1) ;  but  by  what  Badges 

,  ,  ,      *       .,  .  ,  ,'     distinguished. 

the  messengers  have  a  pox  with  a  transparent  cover,  where  tp& 
arms  of  the  said  court  appear  inclosed,  which  is  suspended  to 
their  neck  with  a  silken  string. 

$  6.  In  the  cities  and  in  the  country,  the  judicial  messengers  Of  judicial  M<*~ 
have  a  small  stick  or  branch  of  thorns  as  a  badge,  which  they  Badges.™ 
exhibit  to  people  in  the  execution  of  whatever  relates  to  their 
office,  on  which  account  also  they  are  called  messengers  with 
the  rod. 

§  7.  These  have  full  credit  in  all  affairs  relative  to  their  per-  Wh**  Cr*dk  « 
sonal  summoning  and  information,  and  in  whatever  relates  fur-  |^n  an?'" 
ther  to  the  execution  of  their  office,  by  virtue  of  the  oath  taken  (2) ;  j™1""1  Mes» 

_  .  .  *        ,  ,  %  aengere  person- 

But,  in  executions  against  property,  they  ought  to  take  two  ally,  and  how  in 
persons  belonging  to  the  court  where  the  property  lies,  to  Jb>e  Real  Cau-es* 
present  as  witnesses  (3).  And  on  the  7th  of  January  1577,  it 
was  ordered  that  the  apparitors  should  not  place  under  seques- 
tration, or  sell  any  property,  but  in  the  presence  of  two  alder- 
men, sworn  persons,  or  neighbours  (4) :  which  is  also  observed  by 
the  judicial  messengers  in  the  cities  an<jl  villages  in  the  country, 
as  well  as  by  the  apparitors  or  door-keepers  of  the  public  re- 
venue of  the  country  (Deurwaaders  van  Gemeeplands  mijtten),  4n 
cases  concerning  the  farming  and  execution  thereof. 

§  8.  But  it  is  to  be  principally  confined  fc>  whatever  relates  ,to  j^*?***1*  *% . 
the  immediate  execution  of  their  office :  for,  otherwise,  it  would  the  Public^ 
be  a  dangerous  precedent,  if  they  were  to  be  credited  without  Rcvenue8* 
distinction  in  all  occurrences  upon  their  mere  statement;  .espe- 
cially the  door-keepers  of  the  public  revenue  of  ($he  qountry, 
many  of  whom  are  of  the  meaner  sort,  and  but  qf  an  indifferent 
character,  whose  fraud  and  extortions  often  cau^e  great  incon- 
venience to  the  people,  and  would  cause  still  greater  if  they  wgce 
to  be  top  much  credited;  as,  besides  the  common  service  of 
citation,  and  whatever  relates  to  the  immediate  execution  of  judi- 
cial process,  they  allow  themselves  to  be  employed  in  detecting 
smuggling  in  concealing  and  defrauding  the  duties  due  to  tl^e 
renters  and  the  imposed  taxes  of  the  country,  wherein  they  have 
.no  more  credit  than  .other  common  people;  which  matters  ajp, 
and  remain,  out  6f  the  mode  of  judicial  proceedings;  and  whiqfr 
therefore  are  not  to  be  proved  less  circumstantial,  and  by  no 
inferior  degree  of  conviction,  than  in  all  other  common  matters. 


(0  Initiuct.  van  den  Hore,  art.  90. 

(2)  L  5.  Cpd.  de  exact,  tribut.  f.  z. 
*  i*.  Pf.  de  pnef.  Urb.  Lj.§  13.Ff.de 
*eb.  tor. qui  atibl  tuteL  Afidr.  Gail.  lib.  i. 


oba.c.  54.  0.4,5, 

(3)  Iaatruct.  tan  den  Urn,  sit.  196. 

(4)  Vide  Morula,  Pax,  dr.  lib.  4* 
tit.  95.  c.3.  a*  11. 
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How  far  a  Door- 
keeper, who 
affirms  that  he 
hat  been  beaten 
or  ill-treated,  ia 
to  be  credited. 


Whether  and 
bow  far  a  Per- 
con  is  punish- 
able, who  op- 
poses a  Door- 
keeper in  the 
Execution  of 
Office. 


"Whether  and 
when  he  may  be 
opposed  without 
incurring  any 
Venaky. 


And  it  does  not  appear  to  be  the  meaning  of  the  States  General 
from  the  example  and  careful  circumstances  desired  to  be  ob- 
served in  gauging  commodities  subject  to  be  gauged,  and  which 
can  be  ascertained  by  gauging  (1).  Yet,  notwithstanding,  their 
credit  is  often  misused,  to  the  prejudice  of  many  innocent  and 
ignorant  people. 

§  9.  So  narrowly  indeed  ought  their  conduct  to  be  observed, 
that  if  an  apparitor  or  judicial  messenger  were  to  say,  that,  in 
going  or  returning  to  execute  his  judicial  orders,  he  had  been 
beaten,  thrown  down,  or  otherwise  ill-treated  by  those  agaiost 
whom  he  had  executed  the  same,  he  would  not  be  credited 
therein ;  as  it  would  be  an  occurrence  which  took  place  inde- 
pendently of  the  immediate  execution  itself  of  his  office;  unless 
he  could  declare  such  assault  was  committed  against  him  in  the 
immediate  execution  of  his  office,  and  without  any  interval :  in 
which  case,  as  in  all  others,  the  degree  of  credit  that  may  be 
given  to  him  is  much  trusted  to  the  discretion  of  the  judge,  ac- 
cording to  the  circumstances  of  the  cases  and  persons.  (2) 

§  10.  Otherwise,  as  the  apparitors  and  judicial  messengers, 
when  actually  executing  their  orders,  represent  the  person  of  the 
judges  themselves,  any  opposition  to  them,  or  any  personal  as- 
sault or  injury  of  them,  when  engaged  in  the  execution  of  their 
office,  is  punished  with  great  severity  (3).  The  consideration 
of  which  offences,  on  account  of  the  variable  circumstances  of  the 
cases,  is  mostly  left  to  the  discretion  of  the  judge :  and  it  will 
be  of  no  avail  to  the  offender  if  it  be  afterwards  found  that  he 
was  not  liable  to  undergo  what  had  been  effected  against  him, 
or  that  the  apparitor  had  exceeded  his  orders,  or  the  proper 
manner  of  judicial  proceeding ;  in  which  case  he  can  obtain 
redress  against  the  latter  by  opposition  of  the  judge  to  the  exe- 
cution of  the  sentence  pronounced  after  the  hearing  of  his 
prayer,  or  otherwise  by  a  command  of  cessation  upon  penalty, 
until  the  case  be  finally  determined  on  hearing  the  adverse  party 
and  the  apparitor.  (4) 

§  11.  For  a  discussion  of  the  cases  and  circumstances  under 
which  an  apparitor,  upon  his  simple  statement  that  he  is  such  an 
officer,  without  exhibiting  however  his  staff,  or  producing  any 


(i)  General  ordonantie  op  den  opheve 
van.  des  Gemeenlands  midlen,  art.  12. 

(a)  Arg.  1.  5.  Cod.  de  exact,  trih. 
jnnct.  1.  37.  %  apparitor.  Cod.  de  epiac.  & 
cleric  .  Vide  Menoch.  de  arbhxar.  judic. 
lib.  a.,  cantor,  a.  cas.  122.  fe'centur.  1. 
cat.  95.     Anton.  Faber,   ad  cod.  lib.  4. 


tit.  15.  de"  teatib.  def.  26.  and  FeoMM 
Betetten  en  hand  opleggen,  c.  22. 

(3)  1. 4.  §  1.  ft  tot-  Ff.  ne  qu»  ee» 
qui  ne  jus.  vocat. 

(4)  Arg.   La.  Ff.aonkin  >»««*• 
junct.  K  5.  1.  quoram  appefl.  bop  itc 
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iroof  of  the  legal  order  received  by  him,  may  be  opposed,  the 
reader  is  referred  to  the  authorities  cited  below.  (1) 

§  12.  The  office  of  an  apparitor  or  judicial  messenger  con* 
sists  in  the  strictest  observance  of  the  judicial  practice  in  use  ii 
the  tribunal  where  he  is,  and  of  the  commands  given  to  him ; 
upon  penalty  of  redressing  the  same  at  his  expence,  and  of  mak- 
ing indemnification  for  the  loss  caused  by  his  transgression  (2); 
on  which  account,  the  apparitors  of  the  court  ought,  before  ad- 
mission to  their  office,  to  give  security  to  the  amount  of  fifty 
Flemish  pounds,  each  amounting  to  six  gilders.  (S) 

§  13.  Lastly,  they  cannot  execute  their  office  out  of  the  juris-  ]J?etheJ)al,d 
diction  of  the  judge  to  which  they  belong  (4);  except  when  they  can  be  executed 
are  ordered  to  arrest  property,  or  when  by  any  other  legal  judicial  ^Sc^bn'of  the*" 
proceeding  a  decree  is  issued  against  any  one  who  resides  under  judge. 
mother  jurisdiction:  in  which  case,  the  said  decree  is  sent  in- 
closed to  the  judge  of  his  place  of  abode,  requesting  him  to  have 
the  same  executed  against  such  person  by  his  judicial  messenger, 
which  application  in  writing  is  usually  denominated  Requisitorial 
Letters.  (5) 


CHAPTER  VI. 

Of  the  Daily  or  Competent  Judge. 


j  1.  Of  the  Jurisdiction  of  tJie 
Judge  as  it  respects  the 
Place  of  Abode,  Dignity 
and  Prerogative  of  tfie  Per- 
son suing. 
2.  Officers  of  the  Court,  who 
they  are;  and  where  they 
are  to  appear  in  Judg- 
ment. 


y  3.  Before  whom  Professors  and 
Students  of  the  University 
of  Ley  den  are  to  appear  in 
Judgment. 

4.  Military  Persons. 

5.  Of  the  Privilege  of  Minors, 

Widows,     and     miserable* 
Persons. 


PREVIOUSLY  to  commencing  a  suit  against  any  person  a 

plaintiffought  maturely  to  consider  before  which  judge  he  ought 

to  appear  in  judgement,  and  conduct  himself  accordingly :  other- 


(i)  Vide  Pecc.  van  besetten  en  hand 
opleggen,  c.  25.  0.3,4.  and  al*o  Anton. 
Faber,  lib.  3.  tit.  18.  def.  1.  &  Kb.  7. 
tit.  10.  def.  15. 

(2)  Arg.  1.  8.  §  I.  Ff.  ad  leg.  Aq.  1. 9. 

§  J.  Ff.  lOGBC. 

(3)  Vide  Instruct,  art.  100. 

(4)  Novell.  8».  c.  7.  $  t.  U  2.  C.  de 


execut.  &  exact.  1.  ult.  Ff.  de  jurisdict. 

(5)  Arg.  1. 15.  §  1.  Ff.  dere  judic.  Or- 
donnant.  op  't  stuk  van  de  justitie  in  de 
Steden  en  Platten  Lande,  an.  27.  Vide 
Pecc.  van  Beeetcen,  c.  ai.  and  the  aub- 
seqnent  part  of  this  work,  in  which  the 
execution  of  decreet  is  treated  at  large. 
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Prerogative  of 
the  Person  suing, 


wise  be  must  expect  that  the  defendant  will  refuse  the  judge, 
plead  jurisdiction,  and  pray  to  be  referred  to  his  daily  tad 
competent  judge;  in  which  case  the  plaintiff  ought,  according  to 
the  common  rule,  to  follow  the  tribunal  of  the  defendant  (1). 
The  nature  and  extent  of  a  judge's  jurisdiction  are  therefore  to 
be  considered,  and  also  the  circumstances  under  which  he  may 
bind  any  one  to  appear  before  him,  which  circumstances  are 
many  and  various :  for  the  jurisdiction  of  any  one  is  grounded 
upon  the  proper  person  or  his  dignity,  office  and  prerogative, 
or  upon  the  mere  presence  of  ifre  person,  or  situation  of  the 
property,  or  upon  any  engagement  or  mutual  condition,  or  the 
propriety  of  the  case  irrespective  of  die  person,  or  upon  a  higher 
prerogative  of  the  judge* 
91  *?JiU2j5^*  §  1.  Where  any  one  is  personally  concerned,  he  is  obliged  jto 
m  it  r  s^rts  the  appear  in  judgment  before  the  judge  under  whose  jurisdiction  he 
^mty'AR':'«|,e>   raides:  *nd  here  is  to  be  considered  not  only  die  place  of 

abode  which  the  defendant  had  at  the  time  of  the  law  proceed- 
ings, but  also  that  where  he  resided  At  the  time  the  transaction 
took  place  for  which  he  is  sued ;  but  at  present  the  judge  his 
no  jurisdiction  unless  the  defendant  be  found  at  the  place  where 
the  transaction  took  place  (2).  That  is  considered  to-be  a  per- 
son's fixed  place  of  abode  whepre  he  has  his  household  and  the 
greatest  part  of  his  furniture,  and  where  he  himself  resides  the 
greatest  part  of  the  year  (3) ;  or  otherwise,  if  any  person  had  his 
household  at  two  places,  so  that  one  cannot  judge  where  he  has 
the  greatest  part  of  his  property,  or  had  a  fixed  intention  to 
reside,  in  such  case  it  is  understood  that  he  is  obliged  to  appear 
at  one  of  the  two  places  where  he  is  first  found  with  his  house* 
hold  (4),  which  place  of  abode  every  .one  may  change  as  often  as 
he  wishes,  and  to  the  place  which  he  prefers,  unless  he  be  under 
prohibition  from  doing  so,  upon  any  penalty  of  residing  any 
where  in  consequence  of  any  crime.  (5) 
Oflicen  of  the  §2.  With  respect  to  the  dignity,  office,  and  prerogative  of  the 
■refuidi  where7  Person,  all  officers,  that  is,  all  members  and  inferiors,  all  noble- 
they  are  to  ap-    ^  an^  other  domestics  of  the  court,  can  only  be  sued  before 

peer  in  Judg-  J' 

went.  .  ,,,      .     ■  ■   .  , 


(l)  1.  a.  Cod.  de  juriadict.  &  1.  %.  Cod. 
de  nbi  de  crimin.  ag. 

,  (i)  1.  *.  C.  de  juriadict.  Arg.  1. 19*00. 
Ff.  de  jwfr*  Vide  Chiistin.  vol.  a. 
dec.  164.  n.  z.  IficoL  Burguad.  ad  Coo- 
poet.  Fhndr.  tract,  a.  «.  5.  Cod,  Fab. 
Jib.  3. «.  15.  def.  4.  Vim,  ad  $  1.  lank, 
dcttfioti.  n.  10. 


(3)  1.  7.  Cod. de  media,  lij-  §  *  Ff- 
id  munkipatan. 

(4)  Aig.  1.4.^*03.  Sf.4ten*.ii^ 

aee  Pecc.  van  Bcaottcn,  0  39.  ■-  4- 

(5)  *•  Ji-  ft  «*  moakipriffft.  L  5*  ** 
<4*uf«idict»  fc  relegst. 


k 
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the  court  of  Hdlland,  either  ih  civil  or  in  criminal  cases  (1); 
nor  may  they  be  arrested,  either  in  their  person  or  in  their  pro- 
perty, in  any  cities  or  villages  of  Holland,  in  order  thereby  to  be 
subjected  to  the  jurisdiction  there :  on  which  account  if  any  of 
such  officers  be  arrested  in  their  person  or  property  any  where 
in  the  cities  of  Holland  or  Zealand,  upon  complaint  to  the 
court,  provisions  were  always  made  by  that  court,  by  granting 
orders  containing  penalty,  by  writing  closed  letters  and  other 
means,  of  which  many  examples  may  be  given. 

The  following  are  considered  as  justices  and  officers  of  the 
court  so  iar  as  regards  jurisdiction,  viz.  the  stadholder  of  Hoi- 
fend,  two  presidents,  all  the  members  of  the  council  and  of  the 
supreme  court,  the  registrars,  advocate-fiscal,  proctor-general, 
two  ordinary  secretaries,  die  two  first  serjeants  of  both  court 
chambers,  the  first  and  second  persons  of  the  audit,  the  auditor, 
commissaries,  ordinary  send  extraonfipary  clerks  of  the  same  atkfit> 
dyke-reeves,  and  inspectors  of  the  dykes  of  the  three  colleges  of 
Rhineland,  DeMttand,  and  Schie-land,  the  rentmaster  bearing 
Ale  title  of  counsellor  and  rentmaster  m  North  Holland,  South 
Holland,  and  Kenmerland,thethreeiipper  servants,  therentmaster 
and  secretaries  of  the  Wilderness,  the  rentmaster  of  the  erplmcts 
vnd  trpirgnes,  the  registrar  of  the  loan  court,  fend  the  constable 
Of  the  court  at  the  Hkgue:  all  of  whom  are  considered  as  be- 
longing to  the  family  t/F  the  counts  tff  Holland,  under  the  deno- 
urination  of  des  etcrois,  because  anciently  they  wore  crosses  -on 
thefr  coats  and  cloaks,  and  from  thence  are  derived  the  words 
heim-ra&en  and  huis-rcrtkn. 

Among  the  officers  of  the  same  court  are  also  considered  all 
secretaries  of  the  court  and  their  deputies,  registers,  advocates, 
proctors,  serjeants,  and  beadles,  who  have  retaken  their  oadi  in 
court  cm  the  Monday  after  Three  Kings  Day  (the  Epiphany), 
flnd  who  keep  'Aeir  fixed  rfbode  there,  to  exercise  in  4he  practice 
andttrgdt  m  court,  as  may 'be  seen  tit  large  in  the  charters  and 
acts  rfbove  tftted :  but  others,  -Who  exercise  in  *their  profession  only 
before  *the  inferior  txmtts,  and  wholiave  their  habitation  there, 
may  alao  without  objection  be  tried  before  their   competent 


«■«■** 


( i )  1.  ult.  Cod.  ubi  senator,  vel  clarissim. 
Omatoy  by  JUrtog  Kirel  (Privilege  of  the 
Archduke  Charles,  afterwards  the  Enjperor 
<HuMtta-V«4V****ito  *•  paWMb  heloog- 
iag  co  the  Court  of  Holland),  March  41, 
15161  wad  the  jaibseqtieiit  interpretation 
thereof,  Act «f  April  OQ,  Ijao.  Place. 
*an  de  - WeVleruaeeo,  an.*.  Prowsiooeel 
accoort  van  de  States  Tan  Holland  (Provi- 


sional Contract  of  die  States  between  the 
-Court  *nd  the  .Haguq),  JSeot.  %J,  1614. 
See  alto  a  decision  on  thyi  subject,  in 
Neostad.,Saarem.  Cor.  decis.  xx.7.  Or- 
donantie  van  de  Juatitievai  den  Hove.wm 
Holland  in  KWrne  Saken  (Ordinance  of 
Justice  for  the  Court  Holland  mjnierior 
Cafes),  Dtc,  »i,  1579,  ait  a. 
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Professors  and 
Students  of  the 
University  of 
Leyden  are  to 
appear  in 
Judgment. 


Military 


judge,  particularly  if  the  transaction  has  taken  place,  or  the 
goods  in  question  are  within  the  jurisdiction  from  whence  die 
summons  was  issued  (1). 

$  8.  In  like  manner,    the    professors   and  students  of  the 
university  of  Leyden  are  to  be  tried;    the   students  before 
their  master  and  rector,  viz.  the  senate  of  the  said  univer- 
sity, consisting  of  the  rector,  four  assessors  (who  are  annually 
delegated  amongst  the  professors  to  assist  the  judge),  four  burgo- 
masters and  two  aldermen  of  the  town,  which  compose  the  court, 
and  meet  together :  but  the  professors  themselves  are  to  be  tried 
before  the  court  of  Holland  (2).     The  article  of  the  statutes  of 
the  university  of  Leyden  just  referred  to,  is  as  follows:  "All 
students  and  persons  belonging  to  the  university  shall  be  tried 
before  the  rector  and  assessors,  together  with  the  burgomaster* 
and  two  aldermen  of  the  town  of  Leyden,  either  in  civil  or  cri- 
minal cases,  and  whether  they  are  plaintiffs  or  defendants,  or 
have  their  disputes  with  students  or  burghers ;  with  this  reser- 
vation  however,  that  the  burghers  or  inhabitants  of  the  town  of 
Leyden,  although  their  complaint  is  against  a  member  of  the 
university,  or  they  themselves  are  accused  of  any  charge  by  any 
one  belonging  to  the  university,  in  cases  wherein  any  person  is 
criminally   to  be  prosecuted  on  behalf  of  the  county  and  by 
their  officers,  shall  be  tried  before  the  aldermen  of  the  same 
.  town,  and  not  before  the  judges  of  the  university;  and  cases  of 
neighbouring  disputes  respecting  separation  of  limits,  services, 
and  other  questions   between   burghers,   citizens,   inhabitants) 
professors,  students,  and  members,  as  also  cases  between  mem- 
bers and  members;,  shall  be  examined  and  decided  by  the  sheriff 
and  aldermen  of  the  said  town." 

A  dispute  having  arisen  concerning  the  construction  of  this 
statute,  whether  a  member  of  the  university  may  voluntarily  sub- 
mit himself  to  another  judge ;  it  was  decided  by  a  subsequent 
interpretation  on  the  25th  March  1662,  that  such  submission 
may  take  place,  and  the  following  clause  was  added  thereto: 
"  Provided  that  such  person  is  of  proper  age,  and  has  bound 
himself  to  that  effect  by  a  written  and  specific  contract,  and  has 
in  no  case,  or  in  no  wise,  evaded  the  jurisdiction  of  another  judge 
of  the  province." 

§  4.  In  consequence  of  personal  privilege,  the  soldiers  have 
also  their  own  tribunal,  consisting  of  the  chief  of  their  body,  called 


— 


(z)  Fatit.  1.  %.  Cod.  ubi  senator.  Inst, 
▼an  den  Hbre,  art.  8.  Meruit,  Prax. 
CWiL  L  4.  tit.  a.  c  5.  &  teq.  Anton. 
Fab.  ad  Cod  tk  ibi  senator.    Chratin. 


vol.  a.  dech.  167.  Xeooin. 

(a)  Statut.  Unir.  Leyden, 

the  interpretation  thereof. 

Cod*  jm  fiMua  pra  patrc. 
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a  court-martial  ( 1 ).  But  this  only  applies  to  military  matters, 
because,  in  all  other  common  cases,  they  are  immediately  subject 
to  the  jurisdiction  of  the  court  of  Holland.  (2) 

§5.  Under  the  same  privilege  all  minors,  widows,  and  other  Of  the  Privilege 
miserable  persons  may,  by  preference,  summon  their  adversaries  widowTiid 
before  the  court  of  Holland,  if  they  are  first  complainers,  and  are  nberabic  Per. 
not  called  to  attend  before  another  court  in  the  same  case  (3). 
Young  and  unmarried  daughters  have  the  same  privilege,  though 
they  have  attained  the  age  of  majority  (4).    Although,  according 
to  the  written  law,  clergymen  had  their  own  tribunal  (5),  and 
are  subject  to  the  court  only  in  Friezland  (6),  yet  they  do  not 
enjoy  that  privilege  generally  among  us  (7).     The  same  privilege 
was  also  extended  to  unmarried  women  of  property ;  but  among 
us  it  is  at  present  allowed  only  to  poor  persons,  to  maid-  servants, 
and  women  of  like  inferior  classes  (8) :  but  it  is  a  question  whe- 
ther such  persons  may,  in  the  first  instance,  call  Others  who  have 
the  same  privilege;  because  the  privilege  granted  to  one  cannot 
he  used  against  those  who.  have  a  similar  privilege,  or  in  such 
cases  the  privileges  of  both  are  to  be  considered  void  (9).     In 
the  court  of  Friezland  it  is  not  considered  void,   by  Joan,  a 
Sande  (10):   but  it  is  nevertheless  allowed  and  admitted  in  the 
court  of  Holland,  according  to  Groenewegen.(l  1) 

It  is  to  be  observed,  that  the  said  privilege  has  no  concern 
in  cases  wherein  widows  and  orphans  apply  for  cession  (12). 
But  in  cases  of  inheritance,  they  may  enjoy  that  privilege  though 
they  have  inherited  from  persons  who  do  not  fall  under  the 
said  privilege.  (IS) 


(1)  1.  unk.  Cod*  in  quib.  caus.  unlit. 
(l)  Instruct,  van  den  Hove,  ait.  19. 
(4)  Ibid.  art.  8. 

(4)  Per.  L  34*.  §  viduam.  Ff.  de  verbor. 
ngnificat.  WD.  ad.  d.  tit.  quando  imperator. 
Trentacinq.  1.  a.  resoL  tit.  de  citat.  reaol.3. 
num.  16.  Jacobus  Cancer,  variar.  resolut. 
pwt  a.  c  a.  num.  5.  See  Groenew.  ad. 
d.  J.  nnic. 

(5)  1.  a.  c.  aj.  C.  de  epiac.  ft  cleric. 

(6)  Sonde,  dec.  i.  i.z. 

(7)  Groenew.  ad.  1. 1.  C.  de  epiac.  ft 
cleric.    Bell.  Juridieum,  peg.  348. 

(8)  Morula,  Prax.  Chr.  lib.  4.  tit.  a. 
c  9.  num.  7.  contra.  Covarrur.  practical), 
quest,  c.  7. 

(9}  L 11.  §  fin.  F£  de  minoifcua.  1. 8, 


in  pr.  Ff.  de  excusat.  tutorem.  Covarr. 
practicab.  quatst.  c.  6.  num.  a.  Trenta- 
cinq. d.  resolut.  a.  num.  11. 

f  10)  1. 1.  tit.  1.  defin.  a. 

(11)  De  legib.  abrogat.  ad  1.  unk.  Cod. 
quando  imperatcr  inter  pupill.  num.  7. 

(ia)  -Ajg.  1.  a.  Cod.  fee.  usur.  Gloss. 
ft  DD.  ad  1. 8.  in  fin.  v.rs.  etiamsi  pupillus. 
Cod.  de  non  numerat.  pecunia.  1. 4.  Cod. 
de  hereditar.  action.  Panormitan.  in 
cap.  za  extra  de  in  integrum  restitut. 
Ampliatie  van  de  Instructie,  art.  1. 

(13)  Arg.  1.6.  Ff.de  jure  fisd.  See 
Groenew.  de  legib.  abrogat.  ad  1.  unic. 
Cod.  quando  imperator  Inter  pupill. 
sum*  o. 
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CHAP.  VIL 

Of  the  Judge  and  Jurisdiction,  arising  from  mere  Presence  qfthc 
Person  or  Situation  of  the  Property,  that  is,  of  Arrests  of  the 
Person  and  of  Property. 


k  I. 

Arrests,  what*  and  of  what 

f   16. 

The  Inhabitant!  of  krgt 

Force. 

Cities  may  not  bearrested 

2. 

Different  Sorts  of  Arrests. 

in  the  Country. 

3. 

Who  may  arrest. 

17. 

What    Property    may    be 

4. 

Whether  special  Power  is 

arrested. 

required  thereto. 

18. 

No  Books  of  Students ; 

5. 

Who  may  be  arrested,  ami 

19. 

Nor  Soldiers9  Pay,  nor  war. 

for  wfiat  Debts. 

like  Instruments  ; 

6. 

Whether  and  when  before 

30. 

Nor  Tools  of  Husbandry; 

the  Day  of  Failure. 

21. 

Nor  necessary  MauUenasot; 

7. 

Woo,  for    the  Debts    of 

22. 

Nor  yearly  AUuwance  t» 

another. 

Profesnen,  Advocates,  or 

8. 

An  Heir,  for  the  Debts  of 

Clergymen; 

the  deceased. 

< 

23. 

No  dead  Body. 

9. 

The  Debtor's  Debtor,  for 

24. 

The   Property    of  another 

what  he  is  indebted. 

Person,  whether  and  horn 

10. 

Whether  and  when  a  Per- 

1 

far  liable  to  Arrest. 

son  may  arrest  Property 

25. 

At  what  Times  and  Places 

m  fas  own  Hands. 

no  Arrest  may  be  made. 

11. 

Inwhat  Cooes  Attornies  and    ' 

26. 

At  no  free  Fairs. 

Manager*  may  hemmesUd   » 

27. 

Whether  an  Arrest  mssht 

-  for  ikedkto  of  the*  Con- 

s 

made  an  aSanaaytorafier 

stituents. 

, 

Sun-set. 

12. 

Whether  Guardians  may  be 

28. 

Necessary  Arrest  safer*  no 

arrested  for  the  Debts  of 

Delay  or  Exception- 

their  Pupils. 

29. 

In  Cases  subject  to  corporal 

13. 

What  Persons  may  not  be 

Punishment,  the  Renders 

arrested. 

may  be  arrested  everywhere. 

14. 

Not  those  who  are  under  the 

30. 

JBy  whom  and  to.vhm  Ap- 

Jurisdiction  of  a  superior 

'plications   may  be  made 

Judge. 

for  Arrests,  and  how  the* 

15. 

No  Citizens  or  .Inhabitants 

■ 

are  to  <be  prosecuted  before 

of  a  City  may  arrest  each 

the  superior  Judge. 

other  out  of  the  City. 

31. 

How,  in  Cities. 

Armts,  what;   §  1,  »X»HE  jurisdiction  arising  from  the  mere  presence  of  the 

person,  or  situation  of  the  property,  takes  effect  when 
any  person  causes  another  to  be  arrested  and  detained  at  the 
place  where  he  finds  him,  or  arrests  his  property  whereever  he 
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finds  it;  whereby  the  person  so  arrested  is  compelled  by  the 
power  of  the  judge  not  to  depart  from  that  place  before  he  has 
satisfied  the  plaintiff;  or,  if  his  property  be  arrested,  before  the 
debt  is  recovered ;  or  he  must  come  and  answer  before  the  judge. 
These  proceedings  we  term  arrests,  for  according  to  the  common 
rule,  "  arrest  grounds  jurisdiction."  (1) 

§  2.  Other  arrests  are  those  which  take  place  out  of  necessity!  B1?^!! 8oft, 
in  order  to  secure  the  debt ;  as,  if  my  debtor  begins  to  squander 
away  or  to  conceal  his  property*  or  is  suspected  of  an  intention 
to  abscond,  in  such  case  I  am  at  liberty  to  prosecute  against 
him  or  his  property  wherever  I  find  him  or  it,  and  to  claim  my 
right  of  him  or  it ;  which  arrest,  in  Friezland  and  throughout 
Germany,  gives  a  preference  to  the  person  who  causes  it  to  be 
made  (2) ;  but,  among  us,  it  gives  no  preference,  unless  it  be 
finally  executed,  according  to  the  common  proverb,  "  arrest 
gives  no  preference." 

Another  arrest  is  that  which  takes  place  only  for  the  con- 
venience of  pleading ;  as,  when  I  find  my  debtor  at  the  place 
where  I  reside,  I  can  sue  him  bettor  and  with  less  expence  than 
if  I  am  obliged  to  prosecute  him  before  the  judge  of  his  place 
of  abode ;  which  manner  of  proceeding  was  antientiy  unknown, 
but  has  been  every  where  introduced  among  us  by  statutes  and 
customs,  according  to  the  said  rule,  "  arrest  grounds  juris- 
diction." (3) 

§  S.  Arrest  may  be  made  by  every  one  who  may  appear  in  Who  may  am*. 
judgment*  iefther  for  himself  or  for  another,  as  we  have  shewn 
Ipp,  522 — 528.  supra. 

But  with  respect  to  the  question  whether  a  special  power  is 
required  in  order  to  arrest  on  behalf  of  another,  it  is  understood,        *  4 
that  such  p6wer  is  included  in  the  procuration  ad  lites9  that  is,  Whether  a 
fall  power  in  judicial  cases ;  because  that  power  includes  what-  2^°*^^*^ 
ever  belongs  to  the  institution  and  execution  of  a  suit.  (4)  thereto. 

§5.  And  in  like  manner  every  one  may  be  arrested  from  who  may  be 
whom  we  have  to  claim  any  thing  (5) ;  not  only  for  a  debt  which  SwlittSte. 
is  ready  to  be  paid,  but  also  for  a  debt  payable  on  a  certain        . 
day,   or  under  a  condition,   before  the  day   expires,  if  the  whether  Md 
debtor  begins  to  neglect  his  property,  to  conceal  it,  or  is  other-  wuhe^cfore 

Wise  inspected.  (6)  Failure! 


rocc  van  ouetten  en  nana  opieggen, 
c  i.  Hut*  At  te.  55.  n.  I.  4. 

(a)  Aig.  L  7.  §  1.  quib.  ex  cam.  in  so*. 
«ac  I.  tow  ft  a.  Ff.  que  m  fraud,  credit. 

(3)  Set)*  Fe^t/  van  B^eetttn,  c.  x,  n«  5* 
*  (4)  Ibid,  c  3.  Arg,U*.K  dtjonadict. 


otnn.  jud.  junct.  1. 56.  &  1, 6a.  Ff.  de  pro- 
cimtorib. 

(5)  Pecc.  ran  Besetten,  c.  4. 

(6)  Ibid.  c.  4.  n»  6.  1. 14.  FT.  pignorib. 
1.  ai.  1. 41.  Ff.  de  judic.  1. 15.  Ff.  de  pri- 
vileg.  credit. 
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Who,  for  the 
Data  of 

toother* 


An  Heir,  for 
the  Debts  of 
the  Deceased. 

The  Debtor's 
Debtor,  for 
what  he  is 
indebted. 


Whether  and 
when  a  Person 
may  arrest 
Property  in  his 
own  Hands. 


In  what  Cases 
Attornies  or 
Managers  may 
be  arrested  for 
the  Debts  of 
their  Consti- 
tuents. 


Whether  Guar- 
dians may  be 
arrested  for  the 
Debts  of  their 
Pupils. 


§  7.  And  a  person  may  make  an  arrest,  not  only  for  his  own 
debt,  but  for  the  debt  of  another;  such  as  sureties,  and  those 
who  have  taken  upon  them  the  debt  of  another  (1),  even  without 
the  renunciation  of  privileges  appertaining  to  sureties,  if,  before 
the  time  of  payment  arrives,  or  before  the  debtors  themselves 
were  sued,  such  persons  suffer  a  diminution  of  property,  or  are 
suspected  of  inability  to  pay.  (2) 

§  8.  So  also  an  heir  may  be  arrested  for  the  debts  of  the 
deceased,  for  which  he  is  answerable.  (S) 

§  9.  And  even  the  debtor's  debtor  may  be  arrested  in  his 
person  or  property  (4) ;  and  also  the  property  which  my  debtor 
has  under  another,  in  order  to  recover  therefrom  whatever  is 
due  to  me  by  my  debtor  (5) ;  in  which  case  information  is  given 
to  the  debtor,  to  come  and  answer  respecting  his  arrested  debt 
or  property,  or  that  he  should  suffer  the  same  to  be  declared  to 
be  bound  and  executable  for  the  same.  (6) 

§  10.  Further,  in  order  to  ground  the  jurisdiction  of  my 
daily  judge  with  respect  to  the  person  of  my  debtor,  I  may 
also  cause  to  be  arrested  in  my  own  hand*  the  property  which 
my  debtor  intends  to  claim,  in  order  that  he  may  be  declared 
thereupon,  or  upon  the  cause  imagined  by  him,  to  have  no  right 
nor  action;  because  the  right  which  another -may  exercise 
against  me,  he  must  allow  me  to  use  against  himself.  (7) 

§  11.  Attornies  and  administrators  or  managers  may  also  be 
arrested  for  the  debt  of  their  constituents,  in  cases  wherein  they 
have  bound  themselves  for  the  accounts  of  such  constituents  (8) ; 
unless  the  loan  was  made  in  their  master's  name,  and  they  had 
traded  oh  his  account  (9),  in  which  case  they  are  not  further 
or  otherwise  obliged  than  to  shew  their  power ;  because,  in  such 
dealings,  it  is  always  considered  to  whom  the  creditor  had 
looked  apparently  in  the  dealing,  and  whose  credit  was  fol- 
lowed. (10) 

§  12.  But  guardians  of  pupils  or  wards  may  not  be  arrested, 
either  in  their  person  or  their  property,  for  the  debt  of  their 


(i>  1. 2.  §  i.  Ff.  de  pign.  l.J.  Ff.  de  usur. 

(a)  Pecc.  van  Besetten,  c.  4.  n.  9, 1. 91. 
§  4.  Ff.  de  obligat.  1.  49.  §  6.  Ff.  de  legat. 
1. 10.  §  16.  Ff.  quae  in  fraud,  creditor. 

(3)  1.  44.  Ff.  ad  Senat.  Trebeil.  1.  34. 
Ff.  de  verb,  signif.  1. 8.  Ff.  de  acq.  hatred. 
1.  %,  Cod.  de  haeredit.  vel  act.  vend.  Peep, 
van  besetten,  c.  4.  n.  10. 

(4)  1.  21.  Ff.  de  Seoat.  Trebeil. 

(5)  Ibid. 

'  (6;  Vide  Pecc.  van  Besetten,  c.  4.  0*11. 


Joan  a  Sande,  lib.  1.  tit.  17.  def.  1. 

(7)  Arg.  ad  1. 3*.  Ff.  ad  leg.  aqnH. 
1. 108.  Ff.  de  verb.  obtig.  et  ibi  DB. 

(8)  1. 61.  Ff.  de  procurst.  1. 4.  F£  deie 
judicat.  ).  x.  1. 7.  Ff.  de  inapt,  act.  Ls* 
§  17.  Ff.  de  exerdtor.  act. 

(9)  §  a.  btstit.  quod  cum  eo  qui  in  sBso. 
potestat. 

(10)  U6.  J  t.  Ff.de  nqpttgest.  Set 
Coreruobs.  aS.  n.47»  Pecc.  de  JareS"- 
tendi,  c4.11.  ia. 
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papils  (1);  m  that  ike  pvqJtas,  #ho  have  likewise  bo  person  In 
tar,  any  only  be  attested  in  tbdr  property  (2)j  which  their 
gtttfdians  ore  obliged  to  answer;  (S) 

§  l$4  These  rales,  that  every  obe  may  be  arrested  in  Kapdr-  what  *«*»• 
ssn  dr  property,  are  subject  to  the  folWiag  fcxeeptitahs ;  viz.        I^reae?. 

h  ftom  arrests,  tending  only  t6  ground  the  jarisdietion  of 
^  jw%^  aB  those  pcfrsote  are  free*  and  may  not  be  arrested  in       §  14. 
their  penon  atid  property  on  that  acfcn»t,  who  have  the  priri- ^u^J^° 
lege  ia  the  first  instance  to  be  swnmoned  before  a  superior  Jurisdiction  of 

f  IS.  II.  Par»aawt  to  the  entoma  and  £eteuKar  piifikgw  of  No  Ckbem  or 
cRAafeat  cttiet  in  HoBaadj  *o  rifee*  or  inhabitants*  rendimr  **d*i»«,«'  • 

*  »   wtj  may  arreat 

tegsther  in  one  cky^  may  arrest  each  other  oat  df  that  city,'  in  each  other  out 
order*  deprive  each  other  of  their  drily  jucfee.    Thi*  privilege  rfthcCity- 
was  givda  generally  to  the  eitiea  of  Holland  by  the  great  privi- 
lege of  the  Lady  Maria  Daehess  of  Burgundy*  en  the  1Mb 
March  J  474,  arc  9.  "  That  no  inhabitants  Of  ofte  and  the  same 
city  should,  in  the  first  instance,  be  at  liberty  to  arrest  each 
other  for  any  secolar  affairs  whatsoever,  but  before  the  tribunal 
of  the  tame  city  and  not  farther ;  neither  before  any  bfber  trt- 
banal,  nor  oil  any  ether  spot  of  ground."    Anj)  likewise  by  the 
instruction  of  the  court  of  Holland,  (art;  320.^  it  is  dearly  ex- 
pressed "  That  none  of  the  subjects  of  thea*  countries  should 
be  at  liberty  to  arrest  each  other4n  the!  first  instance^  but  before 
Iw  da»y  and  ordinary  judge."  (5) 

§  M.  III.  According  to  a  particular  privilege  and  custom^  the  inhabitant 
the  inhabitants  of  the  capital  towm  in  the  low  cxmnt^^  5^1^ 

*  may  not  be 

land,  cannot  be  attached  or  disturbed,  either  in  their  persoris  or  arrested  in  the 
in  their  goods  (6) ;  which  is  also  allowed  to  the  people  of  Am-  Country' 
stefdam^  by  statutes  of  Dnhe  Alberty  on  the  *0lh  Jtfae  1410, 
that  "  ato  dfrizea  or  freeman  of  Amsterdam,  not4  his  good*,  nay 
be  arrested  in  any  village  at  the  north  side  of  the  Maese,  eatcept 
»cloeed  towns;?'  said  to  the  people  of  Delft  y  by  a  statuteef  Maxi- 
milian and  Mary,  of  the  year  1477,  that  "  the  inhabitants  of 
Delft  shall  not  be  Babfe  to  be  tried  in  any  village  or  seignorial 
manor  (7),  for  any  personal'  actions,  in  which  cases  they  shall 


(i)  L  i.  Cod.quandoex  fact,  tutor.  L13. 
Si  cert,  petat.  1. 13.  Cod.  de  administrat. 
tutor.  1 63.  Pf.  de  re  judicat.  See  alao 
Coren,  obe»  3*  ".  IB.  RjecueH'Cost.  Amt< 
c.  ro>     Cafe  Antwerp,  c.  s£  a.  15. 

(*}'  A*e>  fc  **.  ¥tt  in  job  rocarido.  1. 1%. 
PR  ev  <jobb»»  one*  major.  L  nil.  God.  001 
Mpwiiutt  peraon*  etand. 

(3f)  Fane-  veto  Bofctte*,c.  4. 11. 10. 

(4)  Ooacoadng  thole  pertdatt  aw  (ha 


preceding  chapter,  pes  53$,  559.  and  alao 
Pecc.  van  Beeetten.  c.  5.  n.  1 .  6.  xo.  13. 

(5)  Vide  Keuren  der  Stad  Leyden, 
an.  18*.  Goat.  Utrecht,  rubric.  19.  art.x. 
Coat.  Rynlandy  arc  44.  in  ZoJdVHoUand, 
p.  400. 

(6)  8ee  Papdtay,  p.  3*9  fc  3*0*.  and  the 
last  edition  p.  35Q. 

(?)  jiw**gt$-teerttik  keden,  in  the 
original. 
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only  be  tried  in  the  court  of  justice  of  our  said  town;'9  and  to 
the  inhabitants  of  Leyden,  by  a  statute  of  Duke  William  the 
Third,  on  the  1st  May  1306,  "  that  the  citizens  of  Leyden  shall 
only  submit  to  the  decree  of  the  aldermen/'  It  is  also  allowed 
to  the  inhabitants  of  Rotterdam,  by  a  statute  of  Duke  William 
in  the  year  1340 ;  "  that  the  burghers  of  the  Low  Country  shall 
not  be  attached  for  debts  contracted  withodt  any  bond  or  written 
voucher,  but  for  debts  made  upon  lawful  bond  before  aldermen 
under  special  mortgage  of  immoveable  goods,  or  subject  to  the 
judge,  or  for  fines  imposed  on  crimes,  they  shall  be  tried  at  the 
place  where  such  debt  was  contracted  or  fine  imposed ;"  as  may 
be  seen  by  the  statute  of  the  same  Duke  given  in  the  year  1828 
to  the  people  of  Rotterdam,  which  was  then  no  town;,  vie  "that 
whatever  contract  of  merchandize  or  promise  is  made  within  the 
precincts  of  Rotterdam,  if  it  is  done  in  writing  before  the  judge 
and  two  or  more  sworn  persons,  the  bailiff  may  redeem  it  in  all 
our  bailiflship  of  Schieland." 

Some  towns  would  not  admit  in  law,  that  two  strangers,  be- 
longing to  one  and  the  same  jurisdiction,  should  disturb  etch 
other  with  attachment;  but  they  refer  them  to  the  competent 
judge  of  them  both  (1) ;  and  Jan  van  Beverwyk  relates  (2),  that 
the  statutes  of  Dordrecht,  containing  similar  customs,  were  for- 
merly testified  and  transmitted  to  Mary  Duchess  of  Burgundy. 
What  Property       §17.  All  goods  may  be  disturbed  by  attachment,  whether 
may  be  arretted.  moveabie  or  immoveable,  or  on  claims  and  debts,  without  dkv 
r  tinction,  and  of  whatever  description  they  may  be ;  so  that  the 

debtor  or  possessor  thereof  may  not  alienate  the  same  previous 
to  the  creditor  being  paid,  or  the  goods  being  declared  as  a 
mortgage  for  the  same.  (3) 

$  18.  But  from  this  rule  the  following  articles  are  to  be  ex- 
cepted ;  viz.  I.  The  books  of  students  or  scholars,  which  cannot 
be  disurbed  with  any  attachment  (4);  as  also  the  pay  and  arms 
of  soldiers  (5);  likewise  tools  used  in  agriculture  (6);  because 
no  tacit  hypothecation  or  decree  is  given  on  the  same.  (7) 

§  21.  II.  Those  articles  also  are  excepted  from  attachment, 
which  are  absolutely  necessary  for  a  person's  support ;  such  as 


No  Books  of 
Students ; 

§  19. 

Nor  Soldiers 
Pay,  etc. 

§20. 

Nor  Tools  of 
Husbandry. 

Nor  necessary 
Maintenance; 


I! 


ii)  Keuren  8c  Cost.  Amst.  c  19.  art.  19. 
1)  Beschryving  van  Dordregt,  p.  298. 

(3)  1. 5.  in  pr.  &  §  ult.  Ff.  de  pet.  here- 
dit.  1. 6.  in  fin.  Ff.  de  pollicitat. 

(4)  Auth.  habita  Cod.  ne  filius  pro 
patre. 

(5)  1. 4.  C.  de  execuc.  rei  judic,  junct. 
t.  6.  C.  de  jurisdict. 


(6)  1. 7.  1. 8.  junct.  auth. 
Cod.  quae  re*  pigr.  obugari. 

(7}  1.  40.  Ff.  de  re  judical,  d.  autn.  ha- 
bits, junct.  d.  1. 6. 8.  auth.  seq.  Centres 
pign.  unless  by  default  of  stt  other  goo** 
DD.  ad  1.  40.  Ff.  de  re  judical  at  La> 
Cod.  de  execuu  rei  judkk.  See  r*** 
van  Beeatten,  c  5.  a.  1. 6.  as. 
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daily  apparel,  and  what  is  allotted  to  hii 
nance* (1) 

§  28.  In  which  is  also  included  the  pension  or  salary  annually  Nor  yearly  AJ- 
paid  to  professors,  advocates,  and  preachers,  who  in  such  cases  femora,  Advo- 
are  considered  as  being  included  under  the  privilege  enjoyed  by  cates,or  Oergy 
the  military  (2) ;  which  in  no  decision  is  declared  to  be  liable  to 
seizure,  unless  there  is  some  surplus,  after  deducting  the  sum 
which  is  considered  necessary  for  their  support  (S) ;  and  parti- 
cularly the  salary  of  the  clergymen  or  servants  of  the  church, 
whose  annual  pay  is  scarcely  considered  sufficient  to  live  upon 
according  to  their  calling.  (4) 

§  23.  III.  No  dead  body  can  be  disturbed  by  attachment  (5) ;  No  dead  Body, 
but  it  ought  to  be  buried  without  any  impediment  (6),  unless 
the  body  is  considered  unworthy  of  burial,  and  punishable  even 
after  death  for  some  public. crimes  committed  by  the  individual 
while  alive.  (7) 

}  24.  IV.  As  the  goods  of  one  person  cannot  be  mortgaged  The.Propettjr 
or  pawned  for  another's  debt  by  any  other  than  by  the  owner  of  a00t  whether 
such  goods  (8) ;  so  also  the  property  of  one  person  cannot  be  *nd lhow  ** 
disturbed  or  attached  for  the  debt  of  another  (9),  unless  the 
claimant's  debtor  has  any  claim  against  the  owner,  in  which 
ease  the  attachment  is  to  go  no  farther  than  for  the  sole  amount 
of  that  claim  (10).  The  goods  found  in  a  house  or  on  the  land  of  a 
second  tenant  may  likewise  be  attached  to  recover  therefrom' the 
rent  due  by  the  first  tenant  up  to  the  amount  due  by  the  second 
tenant  in  continuation  of  the  hire.  (11) 

§  25.  V.  There  are  also  certain  places,  and  times,  in  which  At  what  Timet 
no  attachment  can  take  place,  as  was  antiently  observed  in  A^nuybe 
churches,  church-yards,  cloisters,  and  sacred  places,  where  no  mMde' 
one  could  be  disturbed  in  bis  person;  to  which  places  (as  already 
stated),  as  no  holiness  is  attributed  to  them  by  us,  no  liberty  of 
sanctuary  or  asylum  is  granted.    They  only  exempt  certain 
barons  in  their  own  local  jurisdiction,  and  also  certain  bankrupts, 
from  being  attacked  by  their  creditors.    This  privilege  is  chiefly 
allowed  by  us  at  Vianen  and  Cuylenburg,  to  persons  who,  with- 


(1)  L  6.  &  1.  fin.  FF.  do  ilimtnt.  &  db. 
«l*ct.  L 15.  Ff.  do  re  judicat.  f  in  vendi. 


(a)  d.  L  4.  Cod.  de  extent*  m  judicat. 
juoct.  L  1 4.  Cod.  advocat.  divers,  judicior. 

(3)  Arg.  I.  173.  Ff.  dervg.  jur.  . 

(4)  Vide  Aancekening.  en  op.  Pecc. 
ran  Besetten  (Annotations  on  Pecc..  on 
Arrests)  c.  5.  n.  13. 

(5)  1.  6.  Cod.  de  sepulcro  violate. 

(6)  h  27.  Ff.  de  condit.  hutit. 


(7)  On  this  subject,  vide  supra,  book  tv. 
cb.  xxaiv.  §  t%.  pp.  468,  469.  and  Pecc. 
van  Besetten,  c.  5.  n.  A3. 

(8)  1.  x.  &  tot.  tit.  Cod.  si  res  aliens 
pignor.  1. 41.  Ff.  de  pignorat.  act.  L  54.  Ff. 
de  reg.  jur. 

(9)  Arg. Lis*  1 4  ff*  de  re  judicat. 
Pecc.  van  Besetten,  c  5.  n.  19. 

(10)  Arg.  1.  ix.  i 5.  Ff.  de  pignor.  sot. 

(1 1)  d.  1.  ix.  §5.  Ff  de  pignor. jet. 
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At  no  fine 
Fain. 


out  any  fia,i*lt  of  their,  am\x  are  disabled  fay  aoiafortoaa  and  k» 
at  sea  from  satisfying  their  creditors ;  and  also  to  those  who 
secreted  their  good*  for  their  creditors  to  the  detriment  of  the 
common  people.  And  we  have  shewn  in  the  last  chapter  of  the 
preceding  book,  that  sp  far  4s  regards  Cuylenburg,  this  privilege 
was  done  away,  in  order  to  secure  Hans  Diderik  dp  Montague, 
who  was  accused  pf  the  violent  ravishment  of  the  Lady  fcatryi 
d'Orleana,  and  was  prosecuted  thus  far  to  his  refuge* 

§  26.  In  a  freefyix,  w^ipb  ccpnmenceaand  clowa  with  ringing 

a  bell,  no  person  is  allowed  to  be  arrested  during  the  holding  of 

such  fair,  though  an  attachment  may  be  toned  far  the  purpose 

of  getting  tto  ca^  against  a  stranger  entered  oE  recoid  of  the 

same  judge.  (1) 

whether  an  §27.  It  is  also  a^yedby  somey  that  on  Sundays  and  coibidoq 

made^rsun-   feaslrdays  or  festivals  no  attachment  can  take  place  (2) ;  and  aho 

day,  or  after       that  no  attachment  is  to  be  made  after  sun-set     But  an  excep- 

tjou  lies  against  this  regulation,  among  ua>  sa  far.  as  respects 
feastrdays;  for  the  rest,  all  process,  in  law  may  be  made a*afi 
times,  and  on  any  day,  without  distinction,  without  any  parti- 
cular limitation  in  the  matter  of  attachment;  all  peraons  havfflg 
causes  of  complaint  being  allowed  to.  apply  for  it;  and  it  k 
accordingly  granted  at  his  peril*  that  is  to  say,  to  pay  the  a»> 
penoes  if  he  is  wrong,  (3) 

§  2&  It  ishqw^ver  tp  be  obrervgd,.  that  all  these  «c«paow 
tafce  place  only  ia  an  attachment!  which  i&  issued;  merely  to 
secure  the  jurisdiction ;  and.  that  with  respect  to  an  attach- 
ipent  issued  by  necessity,  on  suspicion  of  a  debtor/s  inability  or 
intention,  tp  quit  the  place*  no  distinction  k  made*  aa  to-  the 
prmtagy  of  persons,  plages*  or  tunes»(4^r 

$  29.  In  cases  sutyect  to  corporal  punishment*  penoas-whe 
ISiSiSSoT1   *W*  WPWttfld  crimes,  nwy  be.  apprehended,  everywhere*  sad 

ijiay  be  tripd  at  the  place  where  tjiey  may.  be  found*  witfcoat 
ajay,  cjjftfincticgi.  (5) 

$  3Q.  Attachment  is  not  allowed  by  the  supreme  judg»>  or  by 
the  court  of  Holland,  which  ha$  Jurisdiction  tlutw^out  Hal- 
land,  unless  upon  a.  previous,  application  and  demonomtioti  of 
the  apparent  debt,  and  suspicion  of  the  debtor?*  inability  $si 


Necessary  Ar- 
rest suffers  oo 
Delay  or  Ex- 
ception. 


In  Caeca  sub- 


the  Offenders 
may  be  arretted 
everywhere* 

By  whom  and 
to  whom  Appli- 
cations are  to 
be  made  for 
Arrests;  and 
how  they  are  to 


(i)  Jtnta  L  i.  Cod.  d.  nundm.  &  mcr- 
cationiboe.    See  Pace.  vaaBeaetten,  cio. 

n-  3,  4- 
(a.)«Aig.  L  x  I.  Cod,  de  feriie, 
(3)  Arg.  1.  a.  f  Ff.  quiaordo  in  possessi- 

onib.  serveu  Sea  Peer,  van  Bejetten,  cxo. 

n.  i,  a* 


(4)  K  a.  L  7.  Ff.  ei  qtnb> 
eat  1. 10.  f  16.  Ff.  de  fca'qux  is 
credit. 

(5)  L  z.  Cod.  ubi  de  afeftfl 
lib.  I.tit.  defin.  6. 
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intention  to  quit  the  place,  or  the  knowledge  that  he  has  no  **  prosecuted 
certain  place  of  abode  whence  he  can  be  called;  and  such  is  feriar Judge, 
only  to  take  place  in  case  of  necessary  attachment.  ( 1 ) 

$  31*  But  in  towns  and  cities  every  person  is  allowed  to  have  How,  in  Goes. 
an  attachment  executed  against  strangers,    without  previous  4 

knowledge,  (for  the  purpose  of  having  their  case  entered  before 
the  competent  judge))  by  the  proper  law-officer  or  officers,  who, 
or  each  of  them,  on  application  being  made  to  that  effect, 
co&not  refuse  his  or  their  service  to  comply  with  the  application 
according  to  the  tenor  of  the  special  statutes  and  customs  (2). 
In  cases  between  burghers  and  burghers,  or  inhabitants  and 
inhabitants,  if  application  is  made  on  suspicion  of  inability,  it 
ought  to  be  allowed  after  having  taken  previous  cognizance  of 
the  case. 

In  order  that  the  attached  persons  may  not  unnecessarily  be 
detained,  they  ought  to  be  released  upon  security  to  submit 
themselves  for  trial,  and  they  may  proceed  with  their  cases  in 
a  summary  way  before  other  cases  (3).  Whoever  frees  himself 
from  an  attachment  made  on  him  otherwise,  and  without 
security,  is  subject  to  pay  a  large  fine,  to  be  imposed  upon  him 
as  stipulated  at  every  place  (4).  And  again,  if  the  person  who 
made  the  attachment  does  not  institute  a  suit  against  the  person 
so  attached  on  the  first  law-day,  the  latter  will  be  released,  and 
the  case  dismissed.  (5) 

No  arrest  is  granted  where  an  obligation  or  deed  of  rent  is 
passed  by  the  community  on  behalf  of  the  country,  by  die 
placaat  of  the  16th  March  1661.  (6) 

An  arrest,  taken  off  by  security,  and  not  prosecuted  within  a 
year  and  six  weeks,  is  interrupted,  and  the  security  is  dis- 
charged and  free  of  further  responsibility;  and  although  the 
case  may  be  resumed  by  means  of  relief  against  the  principal 
debtor,  yet  it  has  been  repeatedly  decided  that  it  cannot  take 
place  against  the  securities. 


(i )  See  Merul.  Prax.  Civil.  lib.  4.  tit.  a. 
c.  25.  n;  2.  Damhoud.  Prix.  Civil,  c.  64. 
o,  18;  Pecc.  van*  Besetten,  c.  3*  a.  ji 
Andr.  Gail,  de  arrest,  imp.  c.  1.  n.  iz. 

(2)  jpteec.-vatt  Besetten:  c-.^.n.  4I 

(3)  Ibid*  c.  45.  n.  7. 

(4)  IbuT.  c.  3& 

(5)  See  this  subject  treated  at  large  in 


Cost.  Rynbmd,  an.  4). ;  Cost.  Leydtfn* 
art  1  Si. ;  Recufeil  van  de  Cost.  tot.  Am- 
ateldam,  C.  19:;  Cost,  in  Zutd-HoUand, 
p.489. ;  Cost.  Utr.  rubric.  19.  art.  4.; 
Cost.  Antwerp,  tit.  27,  28.  Sutuyten  van 
Vriesland,  1.  3.  tit.  9.  Lafld-regr  van 
Overywel,  tit.  5.  art.  16.  5c  ij. 
(6)  Vide  Papepy,  p.  $36. 
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WhenJuris- 
diction  through 
Obligation  takes 
place. 


Submission  to 
Jurisdiction, 
what ;  how  to 
be  effected,  and 
to  what  Eitent. 


CHAP.  VIII. 

Of  Jurisdiction  arising  from  Obligation,  and  of  Submission  to 

Jurisdiction. 


§  1.  When  Jurisdiction    through 
Obligation  takes  place. 

2.  Submission    to   Jurisdiction, 

what;  how  to  be  effected, 
and  to  what  Extent. 

3.  Whether  it  can  be  extended 

to  Heirs,  married  Women, 
and  Sureties. 

4.  When  any  one  is  tacitly  made 

subject  to  the  Jurisdiction 
of  the  Judge. 


§  5.  How  by  Re-convention  and 

Re-action. 
6.  When  Re-convention  must  he 

made ;     before    or    after 

Lids-contestation. 
7*  It  does    not   prevail  after 

Judgement  pronounced ; 

8.  Neither  m  Cases  of  a  differ- 

ent Nature  and  Property; 

9.  Nor  against  any  one  wis 

litigates  in   the  Name  of 
another. 


§1.  JURISDICTION  through  obligation  takes  place,  when 
any  one  submits  to  another  judge  either  expressly  or 
tactth/t  to  whose  jurisdiction  he  does  not  otherwise  belong;  ex* 
pressly,  when  any  one  by  express  words  submits  himself  to  the 
constraint  of  the  said  judge,  otherwise  denominated  submission 
to  jurisdiction  (1);  which  submission  is  now  commonly  intro- 
duced by  notaries  in  obligations,  and  is  seldom  omitted;  con- 
taining these  words,  "subject  to  the  constraint  and  execution  of 
all  judges  and  laws  of  government."  But  since  the  new  amplifi- 
cation of  the  instruction  of  the  court  of  the  year  1644  (art  &), 
this  clause  of  submission  is  not  extended  to  the  jurisdiction  of 
the  court  of  Holland,  unless  it  be  specially  expressed  and#added 
to  such  obligations  in  the  following  words,  viz.  "  and  specially 
the  court  of  Holland"  By  that  amplification  it  was  also  enacted, 
that  the  amount  of  the  cause  between  persons  residing  in  dif- 
ferent cities  ought  to  be  more  than  one  hundred,  and  in  die 
villages  to  more  than  fifty  gilders;  and  between  persons  re- 
siding in  six  large  cities  under  one  and  the  same  jurisdic- 
tion, the  cause  ought  to  exceed  the  amount  of  three  hundred, 
and  in  small  cities  the  amount  of  one  hundred  and  fifty  gilders; 
as  will  be  shewn  more  at  large,  infra,  in  chapter  xxr.  (2).  lie 


(t)  Prorogate  van  Jurtodictie  in  the 
original.  1 1.  Ff.  de  jodic.  L  18.  Ff.  de 
juristic.].  t.&  L 3.  Cod.eod.  VideAndr. 
Gail.  |ib,  1.  obt,  1,  a.  99.  St  obt.  6.  jn  foe. 


(»)  VUe  Amptiatie,  art.  5,6.  0**> 
nanae  van  do  Klsm  fiakco,  A.1X  i$1h 
ait.  a.  Mends  Place  Gr.  laV.4.  nt* 
CM- 
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same  regulations  also  prevail  distinctly  in  Friezland,  according 
to  Sande.  (1) 

§  3.  Such  submission  is  also  extended  to  the  heirs  of  those  Whether  it  on 
who  entered  into  such  obligation  (2),  and  likewise  to  a  woman  Hein,  married 
who  is  bound  thereto  through  the  obligation  of  her  husband  (3) ;  Women,  and 
and  likewise,  when  any  one  has  submitted  himself  in  any  bond 
to  the  jurisdiction  of  the  court  of  Holland,   and  when   any 
persons  had  bound  themselves  as  securities  for  a  debt,  without 
repeating  again  the  said  engagement  or  submission,  the  said 
sureties,  as  well  as  the  debtor,  may  by  virtue  of  the  said  obli- 
gation be  summoned  before  the  court;  and  if  the  securities  make 
exception,  and  wish  to  be  referred  to  their  daily  judge,  such 
exception  will  be  rejected ;  and  so  it  was  determined  in  the  case 
of  Jan  Adriansz,  tailor  at  the  Hague,  and  Peter  Vos  of  Rotter- 
dam, defendants,  against  Jan  Mareys,  impetrator,  on  the  13th  De- 
cember 1613. 

Parate  execution,  that  is,  immediate  execution  without  pre- 
ceding law  proceedings,  may  not  be  performed  among  us; 
because  it  is  only  a  right  of  the  state  for  the  purpose  of  recovering 
its  taxes  and  revenue,  and  the  said  right  was  therefore  prohibited 
by  resolution  from  being  assumed  by  any  one  for  any  transaction 
or  mere  submission  (4) ;  but  instead  thereof  the  mode  of  volun- 
tary condemnation  prayed  for  has  been  introduced,  which  does 
not  materially  differ  from  it ;  the  manner  in  which  this  is  done 
is  stated  in  a  subsequent  part  of  this  work. 

$4*  Jurisdiction  is  acknowledged  tacitly   in   the  following  When  any  one 

_  is  tacitly  made 

a*"*;   ▼»••  subject  to  the 

First,  When  any  one  being  summoned  before .  a  judge,  to  Jurisdiction  of  a 
whose  jurisdiction  he  does  not  belong,  takes  no  exception  for  the 
purpose  of  being  referred  to  his  daily  judge ;  but  without  contra- 
diction pleads  the  case  there,  whereby  he  is  understood  to 
consent  tacitly  to  the  jurisdiction  of  that  judge.  (5) 

§  5.  Secondly,  Jurisdiction  is  also  tacitly  acknowledged  by  How  ty  R«- 
re-convention,  that  is,  re-claim,  as  well  on  the  side  of  those  who  Reaction, 
make  re-claim  as  those  against  whom  it  is  made,  although  none 
of  them  be  subject  to  the  same  judge;  for,  if  any  one  on  being 
summoned  before  a  judge,  to  whose  jurisdiction  he  does  not 
belong,  institutes  a  re-claim,  and  claims  in  reconvention  before 
he  answers,  he  is  tacitly  understood  to  acknowledge  the  judge; 


(i)  Vide  Joan  a  Sande,  lib.  i.  tit.  i. 
defVj. 

(»)  Arg.  L  44.  Ff.  ad  Senat.  Trebell. 
junct.  1. 59.  Ff.  de  reg.  jur.  See  also  Pecc. 
van  Besetten,  c.  4.  n.  10.  &  c  13. 


(3)  Vide  Sande,  lib.  1.  tit  1.  defin.  3, 

(4)  Cons.  &  Adv.  Amit  voL  iii.  p.  16. 
M  1.  pen.  Ff.  de  juriadtcu  1. 1.  Cod.' 

eod.  1. 1.  Cod.  ubi  de  crimen.  L  30*  FT*  <k 
jodfc. 
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and  therefore  amnot  object  to  the  judge  in  tb*  first  case  agri* 
him,  whom  be  in  the  second  case  had  acknowledged.  And 
again,  a  plaintiff  who  summons  another  before  the  judge*  to 
wjiom  they  are  both  subject,  must  appear  in  judgement  beta 
the  same  judge,  if  tbe  adverse  party  claims  any  thing  against  him 
in  re-cpftvention ;  because  the  judge  whom  a  person  has  dram 
for  himself,  mjiy  not  be  objected  to  in  a  case  against  one<s 

*tt  (1) 
when  Re-con-       §  6.  This  re-action  or  re-convention  is  commonly  cfisted 

^e°rbTfo^«  before  the  litiscontestation,  that  is,  before  or  at  the  same  tins 

with  the  answer,  which  the  plaintiff  must  admit,  although  U 
wishes  to  renounce  the  case,  and  which  he  may  not  be  allowed 
to  do  after  the  suit  in  re-convention  is  commenced  and  As 
answer  filed  (8) ;  but  according  to  the  opinion  of  scone  jurists,  it 
may  be  instituted  at  any  stage  of  the  suit,  though  in  such  wt 
it  cannot  delay  the  progress  of  the  first  instituted  suit,  or  be  pot 
op  the  same  footing  with  the  same ;  which  otherwise,  if  insti- 
tuted before  and  with  the  answer,  must  he  proceeded  with  sad 
terminated  alike.  (3) 
it  does  not  pre-       j  7*  Such  re-action  does  not  prevail  after  judgement  (4);  yet, 
^cfp^"     having  been  neglected  in  the  first  institution  of  the  suit,  kniy 
nounced.  be  made  in  appeal,  as  is  extensively  treated  of  by  Marant(5); 

and  according  to  his  opinion,  it  was  determined  by  the  court  of 
Friesland.  (6) 
Neither  in  Case*      $8.  Thirdly,  The  cause  of  re-convention  ought  to  beak)  ef 

Nature'udPro.  $*  m  **&**  and  °^  ^e  same  sort  an^  property,  as  the  wit 
party,  first  instituted ;  because  it  is  compared  and  adjusted  alike  with 

the  other  by  compensation,  which  cannot  be  effected  in  esses 
wherein  there  is  any  difference  (7) ;  $o  that  if  a  pray  ear  be  aide 
in  the  suit  first  instituted*  to  have  the  amount  put  under  seques- 
tration, it  cannot  be  suspended  by  the  reconvention,  ualea  s 
similar  sequestration  can  be  demanded  and  established  (8);  aoc 


(1)  1.  ix.  $  a.  Ff.  de  juriadict.  I.  pen.  & 
audi.  seq.  oodf.  de  senttnt.  k  interloc.  omn. 
jud.  Novell.  96.  c.  a,  3-  Mend.  tax. 
Civil,  lib.  4.  tit.  v  c.14.  n.  4«  *  **%-  Andr. 
6*3.  lib,  1.  obaenr.  39. 

(^Vidfin^^ch.iM.  pp.  51^1 5.\J.«id 
infra,  ch.  xviii.  Christin.  vol.lv.  decis.  94. 
a,  j.  aing.  Berltcfr,  pact  ooodua.  pan.  x. 
com,  %i*  Qf  44*  C*06***  Var.  Reaolut. 
put*  %>  c>  13.  a.  38. 


pert.  a.  c.  13.  a,  14.     Wunoip»  Vox. 
tit.  xa.  oba,  4. 

(4)  Vide  Majaj*.  fetx,  pan.  4  *► 
tract.  6.  n.  39.  Joan  i  8*od*,  ».*.  tit.4. 
defia.  % 

Pap.  deas,436.   n.xoa,,     Jacob  Cacti, 
part  a.  Van  lUaolat.  c  13.  a.  5. 

(6)  Vidft  Joan.  ran.  dea  Sande,  Gh.1. 
tit  6,  d«$n?  |. 


Mc^P'nuK.  Civ.  lib/4,  tit/43*  (7)  1.  ultl  1 1.  Cod.  de 

c.  aVn.  I 'IfyitfL  vol  1.  deci*.  18a  (8),  Vid$ Matb. Gcjar. o>|nctmv «a> 

n\o7  a" ad  Leg,  Mechlin,  tit.  1.  art.  44.  |;  cut,  attti.  (J.^.  0,30, 
sub.  0.5.   Jaoob  Cancer.  Var.  Resblut* 
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can  the  prayer  to  be  immediately  supported  with  the  necessaries 
of  body  and  life,  be  Opposed  or  suspended.  (1) 

$9.  Fourthly,  Those  who  litigate  by  order  and  on  account  of  ^JJ^ 
mother,  cannot  be  opposed  with  what  one  owes  in  one's  own  litigates  in  the 
name;  viz.  agents,  attornies,  .guardians,  and  directors.  (2)  0^ 
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CHAP.  IX. 

Of  Jurisdiction  and  LaifhConstraint  in  consequence  qf Submission 
and  mutually  chosen  Condition }  composed  of  Judge*  placed, 
Judges  elected,  and  good  Men,  otherwise  delegated  Judges, 
Arbiters,  and  Arbitrators* 


i  h  Qf  delegated  Judges. 
2.  Of  Commissioners. 
.  3.  Of  chosen  Judges. 

4,  Of    Arbiters,     or    elected 

Judges. 

5.  Of  Arbitrators,  or  good  Men. 
€.  How   they  are  to  be  dis- 
tinguished. 

7.  Whether  an  Appeal  lies 
fsm  a  Decision  of  Arbin 
trqt<w. 


§  8.  Whether  and  when  the  same 
may  be  carried  into  Exe- 
cution notwithstanding  m 
Appeal. 
&.  By  and  through  whom  a 
Decree  must  be  executed. 
10.  Submission  to  Condemna- 
tion, whether  voluntary  or 
prayed  for,  how  to  be 
effected. 


■»w^ 


!>Y  submission,  judges  are  constituted  who  were  not  judges  of 
themselves,  but  merely  obtained  authority  and  direction  to 
decide  any  case  like  judges.  (3) 

§  1 .  These  are  of  two  sorts,  some  who  obtain  their  authority  JJ™cl *iled 
and  order  from  the  supreme  government  over  cases  in  which 
the  state  i»  concerned,  and  which  cases  cannot  be  referred 
to  certain  judges,  unless  those  to  whose  cognizance  the  case 
belongs  make  difficulty,  and  object  against  taking  cognizance 
of  the  case.  These  are  denominated  delegated  judges  (4) ;  and 
othew  are  those,  who  from  among  judges  are  placed  to  hear 
and  take  cognizance  of  some  particular  case ;  and  therefore  §  g# 
ihey^  are  commonly  denominated  commissioners,  or  those  who  OfCommis- 


sicften. 


(l)  Arg»JL$.  CotLdecowpensat.  Surd.    I    num.  z.  Aadx.  GmL  de  pace  publico cia. 

.«»•      A  a  aImimm*    frit   ft.  mrrnnl**     #n    at  m-   A  vtmwti*    m 


tract,  de  aJhnent.  tit.  8.  privikg.  53.  iyjk  0. 

(2)  1.  a.  §3.  Ff.  o>  jud.  L14,  |ult. 

Cod*   da   Scntent.  St  Interlocut.  Wurm- 

seri   Pnz-     I&3.  tit.  11.    obeenrat.  7. 


num.  3 


(3)  L  1.  f  St.  ai.3.  Ff.  de  cfic.  ejus. 

(4)  1. 1.  &  tot.  tit,  Ff.  de  oft  ejus  cui 
,  raand.  e*t  juriadict. 
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Of  chosen 
Judges. 


Of  Arbiter!  or 
elected  Judges. 


Of  Arbitrators 
or  good  Men, 


§6. 

How  they  are 
to  be  distin- 
guished. 


are  vested  with  authority ;  on  which  account  their  power  is 
narrowly  confined  to  a  limited  order  to  do  and  execute  some 
particular  thing  (1) ;  on  the  other  hand,  the  power  of  others  is 
very  extensive,  and  includes  without  limitation  whatever  bebop 
to  a  jurisdiction.  (2) 

$  S.  Elected  judges  are  those  to  whom  a  case  is  referred  with 
the  will  and  full  consent  of  the  litigating  parties,  to  be  decided 
if  they  judge  proper.  These  are  again  distinguished  into  elected 
judges  or  good  men,  otherwise  denominated  arbiters  or  arbi- 
trators, 

§  4.  Arbiters,  or  judges  so  elected,  are  those  who  are  obliged 
to  decide  the  cases  and  differences  of  litigating  parties,  and  to 
give  their  decree  thereupon  according  to  the  laws  and  customs, 
and  agreeable  to  the  power  given  to  them  by  the  submission  or 
arbitration-bond,  without  being  at  liberty  to  transgress  or  go 
beyond  the  same  (3) ;  two  persons  are  commonly  chosen,  who, 
if  they  do  not  agree  in  their  award,  are  empowered  to 
take  a  third  person  as  umpire.  (4) 

^  5.  Arbitrators  or  good  men,  who  were  antiently  denominated 
Christmas  people,  are  amicable  mediators,  who  decide  according 
to  the  best  of  their  understanding  and  judgement,  without  any 
form  of  law-proceedings,  and  who  separate  the  people  from 
each  other  in  an  amicable  manner  without  reference  to  the  law. 
To  ascertain  whether  any  one  is  an  arbiter  or  a  constituted  arbi- 
trator (or  good  man),  we  must  refer  to  the  tenor  and  meaning  of 
the  arbitration-bond  (5) ;  so  that  from  the  strict  acceptation  of 
the  words,  "  according  to  the  strictness  of  the  law"  or  "  ac- 
cording to  the  laxvs,  reason,  and  equity"  no  distinction  is  to  be 
made,  as  if  something  was  right  which  is  not  reasonable  and 
just,  or  that  something  was  reasonable  and  just  which  at  the 
same  time  was  not  right;  but  the  award  or  judgement  is  to  be 
formed  from  the  matter  itself,  and  the  tenor  of  the  arbitration-bond, 
viz.  when  a  case,  which  really  consists  of  points  of  law,  is  referred 
to  some  persons  as  judges  to  decide  what  the  law  thereof  is,  with 
what  words  soever  the  reference  be  made,  such  case  must  always 
be  decided  according  to  what  the  law  dictates  relative  thereto, 
whether  or  not  it  consists  in  a  point  of  law  of  an  extensive  or 
narrow  consideration,  and  such  persons .  are  thai  the  elected 


(i)  1. 1.  { i.  de  affic.  ejus.  Novell.  8a. 
c.  it  a.  1.  final.  Cod.  ubi  et  apud  quern  tot, 
ik.  Cod.  de  Pedan  Judicib. 

(a)  Vide  Jul.  Civ.  lib.  5.  *  final,  qua*. 
40.  &  aeq,    Marant.  prax.  part.  4.  dis- 


tinct, jud.  5.    Andr.  Gail,  Jah.  1.  ok.  97- 
(3)  1- 13-  I  a.  de  recept-  qui  «t*r. 

Vide  Specubt.  de  Arbitrator*, §!.■?• 
[4)1. 17.  §6.  Pf.  eod. 

1.  x.  L  j.  Ff.  de  ivcept.  qui  aifcat* 


Si 
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judges  of  the  law;  but  if  it  be  an  unjust  case  to  be  amicably 
settled,  the  law  is  not  so  much  taken  into  consideration;  as, 
whatever  without  regard  to  the  law  was  unequal  between  the 
regulators,  or  stood  between  them,  as  in  the  separation  and 
division  of  goods  and  merchandizes,  where  two  were  too  quarrel- 
some and  harsh  towards  the  other,  and  the  wrong  is  referred  to 
the  award  of  certain  persons;  in  such  cases,  the  law  or  the  just 
price  is  not  so  much  regarded  as  the  mediation  itself  of  whatever 
remains  unequal  before  those  regulators,  who  in  a  strict  sense 
are  good  men  and  amicable  arbitrators,  on  which  account  their 
decision  is  called  the  "  saying  of  men  (1) ;"  and  therefore  also  a 
just  distinction  is  made  by  Gail  (2) ;  so  that  in  doubtful  matters 
it  must  always  be  understood  that  the  reference  of  the  case  was 
according  to  law,  when  it  does  not  expressly  appear  otherwise; 
and  the  arbitratorship  of  unjust  but  amicably  to  be  settled  cases 
is  mostly  entered  upon  and  decided  verbally,  either  decisively  or 
under  a  certain  penalty  to  be  incurred  by  those  who  deviate 
from  the  "  saying  of  men  /'  and  it  is  seldom  that  any  submission 
(compromissum)  is  made  in  writing,  except  with  such  meaning 
that  the  case  should  be  decided  according  to  what  is  right,  which 
consists  either  in  cases  of  strict  right  or  of  equity,  the  one  not 
less  right  than  the  other,  and  both  distinctly  according  to  the 
sort  of  right  of  each,  unquestionably  explained  by  the  laws. 

§  7.  Antiently,  the  distinction  between  an  elected  judge  and  a  Whether  io 
good  man  consisted  in  many  points  (3) ;  the  principal  of  which  the^Dectioii  of 
was,  that  no  appeal  lay  from  the  decision  of  elected  judges  to  a  Arbitrators. 
higher  tribunal,  but  the  same  was  to  be  complied  with,  whether  , 

it  was  right  or  wrong;  from  a  decision  of  good  men  an  appeal 
was  permitted.  (4) 

But  at  present  a  person  may  appeal  as  well  from  a  decision  of 
elected  judges  as  from  that  of  good  men ;  this  is  denominated 
reduction  (5) ;  and  if  it  be  commenced  within  ten  days,  it  has  the 
effect  of  an  appeal ;  and  also,  if  delayed  till  within  a  year  of 
reformation,  and  mere  appeal (6)  without  suspension:  after  the 
year,  or  if  appeal  or  reduction  was  renounced  under  a  certain 
penalty,  it  is  not  allowed,  unless  by  relief  and  redress. 
6  8.  Some  are  of  opinion  (7),  that  a  reduction  never  has  the  Whether and 

7  .  r  x   '  when  the  nme 


(i)  1.  x.  junct.  1.  pen.  Cod.  de  recept. 
:.  L  ok*  Cod.  de  contrah.  empt.  1.  14* 
¥f.  locati  i.  76.  St  acq.  Ff.  pro  fooio. 

(»)  lib.  I.  obs.  15a  n.  5. 

(j)  Vide  Panarmittn.  in  cap.  quint* 
vallis,  eitr.  de  Jorejnr.  n.  8.  St  acq. 

(4)  Vide  Sande,  lib.  x.  tk.  14*  def.  1. 
Christie.  rtH  i.  detjs.  14s.  n,  ft,  5. 


(5)  Sande,  lib.  1.  tit.  14.  def.  1. 

(6)  Merul.  Prax.  Civ.  lib.  4.  tit.  5.  c.i. 
n.  34.    Chriatin.  vol.  ii.  dec.  142.  in  fin. 

(7)  Vide  Salicetua,  ad  1. 1.  Cod.  quando 
provoc.  nan  licet.  Menoch.  de  arbitnr. 
Jod.  lib.  I.  qiuest.  80.  n.  40.  Lconinui. 
conail.  76.  n.  5. 
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By  and  through 
whom  a  Decree 
must  be  exe- 
cuted. 


may  be  carried    ^/fect  of  appeal  and  suspension,  so  as  to  stay  the  execution  of  the 

into  Execution       ,  "  i    -     i  i  j.  i  .  •         « 

notwithstanding   decree  ox  elected  judges;    but  according  to  me    opinion  tf 
an  Appeal.        Baldus  and  others  (1),    it  is  understood  otherwise,  vfc.  that 

reduction  has  also  the  effect  of  an  appeal  in  staying  the  execu- 
tion (2) ;  and  such  also  is  the  practice  among  us,  unless  upon  s 
certain  penalty  appeal  and  reduction  were  renounced ;  in  which 
case,  if  (although  by  redress)  an  appeal  be  granted,  the  decree 
pronounced  has  its  progress  towards  execution,  and  ought  to  be 
satisfied,  under  security  of  restitution  in  case  the  decree  be 
afterwards  reversed.  ($) 

The  penalty  stipulated  in  the  submission  (compromisskm)KM( 
understood  to  be  incurred  before  die  decision  in  reduction  has 
been  confirmed  by  a  later  decision.  (4) 

§  9.  And  no  decision  may  be  carried  into  execution,  unless  a 
lawful  decree  be  made  thereupon ;  because  elected  judges  hate 
no  legal  jurisdiction  or  constraint  of  themselves,  and  therefore 
their  decision  by  verdict  ought  to  be  confirmed  by  the  daily 
judge,  after  which  it  may  be  carried  into  execution  (5).  In  older 
therefore  that  the  submission  should  have  the  greater  force,  the 
litigating  parties  among  us  reciprocally  insert  therein  the  name 
of  a  person  vested  wkh  irrevocable  judicial  authority,  with  a 
voluntary  submission  to*  him,  empowering  him  to  have  them 
condemned  upon  the  decision  to  be  made  by  the  elected  judge* 
by  the  high  court ;  whereupon  the  decision  is  transmitted  closed 
to  the  court,  and  thereupon  judgement  is  given,  and  then  no 
appeal  or  reduction  has  effect,  not  even  by  way  of  revision; 
because  he  who  is  condemned  upon  his  own  subrosssvofr,  and  with 
his  own  consent,  cannot  obtain  redress  concerning  the  same,  as 
will  be  more  fully  stated  infra,  chap.  xxv*.  $  28. 

$  10.  Such  decisions  are  brought  to  the  court  closed,  and 
previously  to  giving  judgment,  are  kept  as  secret  as  possible; 
because,  if  any  one*  who  has  executed  an  engagement  to  stride 
the  event  of  an  award  meter  a  voluntary  rabmissktt  te-the  judge- 
men*  of  the  high  court,  receives  information  that  thedeeisMA 
may  happen  to  be  to  his  prejudice,  he  may  nevertheless  always 
address  himself  (before  judgement  is  pronounced1)  to  the  high 
court,  and  represent  to  it,  that  he  had.  perceivetf  from  some 


Submission  to  ' 
Condemnation, 
whether  volun- 
tary or  prayed 
Anyhow  to  be 
etfe&ed. 


(i)  Vide  Bald,  ad  L  40.  ft  r.  Ff.  de  pact. 
Panormitan.  in  capk.  Quinta  valL  col.  23, 
venric.  sed  hie  annedo.  extra,  de  jure- 
jurando.  Maranta  tit*  de  appelUtionibua, 
n.  1  xi, 

(2)  Vide  Boer,  decis.  Burdigal.  284. 
n.  04.    Anton.  Faber.  Cod.  lib.  2.  tit.  de 


arbitr;  d*f.  &    Ghristin.  wot.  iLdeds.  U?» 
n.  8,9..   Sawkjlib.  u  rit.14.  del* 

(3)  Aropliatie  van-  de  laatrocue  fta  fc 
jars  1644,  art.  20. 

(4)  Vida  Corea,  oba.  nr.  jnd.  ij* 

(5)  1. 15.  Ff.  dc  r»  jiKfcat,    Vtfe&i- 
lib.  1.  oka,  1.  D.53. 
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words  of  die  elected  judges  or  otherwise,  that  the  decision 
made  against  him,  and  that  he  therefore  prays  for  a  mandate  of 
relief,  that  is,  redress  against  such  engagement,  and  the  autho- 
rity given  for  the  judgement,  with  submission  to  satisfy  the 
decision,  by  depositing  the  amount  in  question  upon  proper 
security. 

To  what  judge  a  person  ought  to  apply  in  a  ease  of  reduction 
is  somewhat  dnnbtfcl ;  but  the  most  certain  and  general  opinion 
is  (1)>  that  one  ought  not  to  pass  by  the  daily  judge,  that  is, 
the  judge  who  ought  to  have  sat  in  that  very  case,  if  it  had  not 
been  referred :  but  in  order  to  cut  off  the  multiplicity  of  law- 
suits among  us,  the  decisions  of  elected  judges  are  instantly  ad- 
mitted in  appeal  by  the  court  of  Holland  (2) ;  and  also  in  Friez- 
land  and  in  France.  (3) 


.  (*)  Aoconfing  to  Ct»«in.  vol.ii.  de- 
ck 14a.  n.4. 
(*)  MeroL  Prax.  Chr.  lib.  4.  tit-  i.e.  1. 

8«S» 


(3)  Vide  Sarnie,  lib.  x.  tk.  14.  def.  a. 
Monarc.  ad  1.  $%>  {  5.  Ff.  de  recept.  qui 

arbitr.  ' 
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CHAP.  X. 


Of  Jurisdiction 
over  Property 
arrested,  &c. 

Whether  a  Per- 
son muse  appear 
before  toother 
lodge,  when  he 
if  obliged  to 
guarantee  any 
thing. 


Of  Jurisdiction  arising  Jrom  the 

of  the 

i  1.  Of  Jurisdiction  over  Pro- 
perty, arrested  by  another 
at  the  Place  where  he 
finds At. 

2.  Whether  a  Person  must  ap- 

pear in  judgement  before 
another  Judge,  when  he  is 
obliged  to  guarantee  any 
thing. 

3.  Before  what  Judge  a  Person 

must  appear  in  Judgement, 
on  account  of  the  Posses- 
sion of  an  Inheritance,  and 
in  making  a  Statement 
and  Inventory,  4c. 

4.  Before  whom  Guardians  and 

Trustees  ought  to  appear 


Property  of  the 
Person* 


irrespective 


I 


in  Judgement  on  Matters 
of  Account  and  Proof 

5.  Before  what   Judge  /oct* 

Debtors,  and  those  cm* 
cerned  in  one  and  the  am 
Transaction,  ought  to  ap- 
pear. 

6.  Where   and    before  whom 

Revenue  Cases  are  to  be 
instituted. 

7.  Oftheantient  Mode  of  de- 

termining Ecclesiastic*! 
Cases. 

8.  Church  Ordinance  of  fe 

Year  1591. 

9.  Of  Cases  relative  to  Feudal 
Property. 


WITH  respect  to  the  property,  concerning  which  there  »  any 
dispute,  a  person  becomes  subject  to  the  legal  jurisdiction 
and  constraint  of  a  judge  in  different  manners :  as, 

§  1.  First j  Every  one  may  prosecute  and  claim  his  property 
every  where  and  before  the  judge  where  he  finds  it  (1) 

§  2.  Secondly,  The  seller  who  promised,  or  is  otherwise  obliged 
to  guarantee,  to  free,  and  to  indemnify  the  property  sold  from 
the  action  which  any  one  may  institute  thereupon  against  the 
seller,  before  the  judge  of  the  purchaser  or  elsewhere,  is  bound 
to  appear  where  he  is  summoned,  and  to  answer  accordingly  (2) ; 
as  he  also  is  if  he  is  bound  to  indemnify,  or  will  nor  cannot 
contradict  it.  But  if  he  wishes  to  contradict  his  being  bound 
to  indemnify,  he  will  have  bis  exception  to  be  referred  to  his 
daily  judge,  to  whom  the  cognizance  belongs,  whether  be  is  bound 
to  make  such  indemnification  or  not  (3);  which  is  admitted 
among  us,  but  with  this  difference ;  viz.  that  the  purchaser,  being 


(1)  1. 3.  7.  C.  ubi  in  rem.  act.  Vide 
Merula.  Prax.  Cnr.  lib.  %,  tic  1.  c.  %. 

(1)  1. 1.  C.  ubi  in  rem.  act.  Vide  Gail, 
lib.  x.  obfl.  37.  n.  i* 


(3)  Arg.  1.  uk.  God.  ubi  m 
1.1.  Cod.de  jurittict.   VideJ. 
tibvi.  tit.  1.  def.5. 


onaSs&dc 
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summoned  before  the  court  of  Holland  (consequently  before  a 
superior  court)  on  account  of  indemnification,  ought,  without 
any  distinction  to  appear  in  judgement,  without  being  at  liberty 
to  allege  such  exception,  according  to  the  115th  and  117th  art 
of  the  instruction  of  the  court  of  Holland ;  but  if  he  be  sum* 
mooed  before  an  inferior  judge,  in  any  case,  to  guarantee  or  in- 
demnify) if  he  wishes  to  deny  his  obligation,  he  may  allege  an 
exception  of  "  renvoi"  that  is,  reference  to  his  daily  judge,  ac- 
cording to  Groenewegen  ( 1 ) .  In  order,  therefore,  to  avoid  this,  it 
will  be  best  for  the  purchaser  not  to  summon  the  seller,  who  is 
bound  to  warrant  the  property,  to  undertake  it,  but  to  cause 
lam  to  be  lawfully  announced  and  informed,  that  such  action 
is  instituted  against  the  property,  requesting  him  to  come  and 
answer  the  same,  and  to  undertake  the  case;  or  that,  in  failure 
thereof,  if  judgement  be  given  against  him,  the  plaintiff  will 
recover  the  loss  and  charges  from  him;  which  loss  and  charges 
he  is  in  such  case  bound  to  indemnify,  and  cannot  avoid ;  if  he, 
being  bound  to  warrant,  had  failed  to  do  it  after  notice 
given,  (2) 

§  3.  Thirdly,  Cases  concerning  the  possession  of  an  inheri-  Before  what 
tance,  the  making  and  delivering  of  inventories,  that  is,  descrip-  J^^LJuin 
tions  of  the  estate,  must  be  decided  at  the  place  and  before  the  Judgement,  on 
judge  where  the  house  of  demise  occurred.  (3)  Pomsionaf  an 

§  4.  And  all  guardians  and  trustees  may  and  ought  to  be  !°^[^<>0^ai>d 
summoned,  concerning  the  accounts  of  their  administration,  Statement  and 
before  the  judge  of  the  place  where  the  house  of  demise  occurred,  Invcntory» etc- 
and  under  whose  jurisdiction  they  have  undertaken  the  guardian-  Guardians  and 
ship  and  trust,  for  which  they  are  bound  to  render  such  ac-  Trustee  ought 

to  appear  m 

count,  although  the  goods  are  situated  or  the  trust  had  been  Judgement  in 
entered  upon  elsewhere  (4) .     And  such  guardians  or  trustees,  5^umf°and 
being  also  summoned  before  their  daily  judge  on  account  of  such  Proof, 
matters,  may  allege  exception  of  renvoi,  that  is,  of  reference ; 
and  they  are  responsible  before  their  daily  judge,  but  cannot  be 
further  condemned  by  him  than  by  the  judge  where  the  house 
of  demise  occurred,   under  whom  they  have  undertaken  the 
guardianship  and  trust,  and  to  whom  they  are  bound  to  produce 
their  accounts.  (5) 


(x)  Ad.  L  nk.  Cod.  ubi  in  rem.  act. 
(a)  Tot.  tit.  Ff.  he  Cod.  de  evict.  Vide 
Snide,  lib.  i.  th.  z.  def.  5.  in  fin. 

(3)  Tot.  Cod*  ubi  de  bjered.  agatur. 

(4)  Tot.   tit.  God.  ubi   de  ratiociaiw, 
jonct.  i.  45.  Ff.  de  judic.  iq  fin.  princip. 


1. 19.  §  z.  1. 36.  §  1.  Ff.  eod.  L  54.  §  1. 
Ff.  de  procurat.  Vide  Chriatin.  vol.H. 
■decia.  106.  n*  7.  Zypse  Not.  Jur.  Belt;, 
.tit.  de  juriadict.  vera,  aed  et  tuteia. 

(5)  Arg.  1.  ult.  Cod.  ubi  in  rem.  "actio. 
1.  a.  Cod.  de  joriadict. 
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Before  what 
Judge  joint 
Debtors,  and 
those  who  are 


in 


thenme  Trans- 
action, ought  to 
appear. 


Where  and 
before  whom 
Revenue  Cases 
are  to  be  insti- 
tuted. 


Oftheantient 
Mode 


f  i.  In  like  mariner,  many  and  setifd  equal  debtors  toast 
and  the  gome  case,  stay  be  stmiifiottd  tutor*  a  general  Wghtt 
tribunal  (in  order  that  th*  matte*  may  not  fa*  divided,  $td  to 
cm  and  the  tame  <Jase  may  not  btr  judged  fay  distant  frig* 
and  in  different  Way*);  or  otherwise  before  Ska  judge  of  the 
place  where  the  property  to  situated  in  whkfc  soeh  ddbtoft  art 
equally  concerned,  or  whet*  tb*  aaa  &t>n*  its  cam  raters  ii 
dapendiag;  a*v  in  inheritances,  and  in  Cases  rf  dividon  of  ink* 
ritancea,  guardianship,  and  the  like;  who  may  ior  stack  cm*  * 
once  be  after  summoned  rife**  at  otherwise  before  a  Ughff 
tribunal,  (1) 

J  •'  A*  to  die  case  itself,  witbetft  ftgart  f»  the  penes,  df 
cases  concerning  tfae  revenue  6f  the  general  state*  tnuariaAo 
flM  hisUuu*  be  decided  before  aldertnen  eoranrissioriers,  #to 
are  placatf  a*  judges  between  ifea  renters  or  stamen  of  fte 
general  retenue  of  the  state  and  the  common  people,  ettnoertfflg 
ait  case*  of  smuggling?  each  in  his  city  and  mtt  fte  viftg» 
belonging  to  the  rent  of  the  same.  (2) 

§  7.  Upon  the  same  principle,  all  ecclesiastical  case*  bdotig 
to  the  church  or  spiritual  tribunal ;  which  were  of  different  arts, 
some  consisting  only  of  matters  of  feKgion  and  icfeftitutiei*  *d 
some  concerning  die  election  of  church  miaistfeftt  and  dirin* 
service.  Some  are  denominated  church  and1  spiritual  aflMri? 
such  as  matters  of  church  discipline  arid  service,  and  disputes 
between  ecclesiastical  persons  and  gokxfe ;  some  consisting  of 
mixed  cases,  partly  belonging  to  the  sfetiidat  an*  partly  to  ** 
spiritual  jurisdiction,  such  as  matrimonial  casta,  swearing,  di- 
vorce, adahery,  mi  Ac  Eke.  Alt  ffftlch  caeca  respecti^y 
belong  to  the  spiritual  trfboaa!;  and  in  all  pfede*  that  arc  tit 
subject  to  die  spiritual  power  of  the  popey  they  art  decidrf  ty 
ecdesiasticsi  agreeably  to  die  papal  fata*  (5).  BM  at  *c  esta- 
blishment of  the  reformed  religion  amoft^us,  Ale  papal  pe** 
was  entirely  overthrown;  and  no  tribunal  or  ebgi&afctice  of  **l 
judicial  caseswhatever,  is  allowed  te  our  minister*  attd  Aertfc* 
of  our  church ;  but  they  ate  afi  to  be  derided  by  the  lttai  j«fc 
without  any  distinction;  and  no  power  is  delegated  tfr&e *(* 
intendants  of  the  church,  excepting  the  care  audi 


(i)  1. 1.  L  a.  9T.  de  oulb.  reb.  ad  eun- 
dem judieean  1. 10.  C.  de  jwd*  Ln.  Pf. 
de  jurisdict.  Merok  Prax.  Chr.  lib.  + 
tit.  40.  c.  i.  a.  low  Andr.  Oau\  lib.  i. 
obs.3S. 


.  (a) 
isa^oste*rart»  ifr  18. 

(j)  Concerning  the 

of  the  papal  juriadEdfrn, 

obs.  37.  and  Geerg. 

1.47.  c*x.  S.2S. 
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of  church  services ;  such  as  the  election  of  church  ministers* 
institution  of  church  service,  and  whatever  belongs  to  it,  and 
they  have  fiirthei1  a  right  to  refuse  the  privilege  of  church  fellow- 
ship to  those  who  lead  notoriously  profligate  and  dissolute  lives. 

§  8.  In  order  to  carry  into  effect  all  die  objects  above  enume-  Church  OrdU 
rated,  not  only  the  brethren  of  the  church,  but  also  the  govern-  y^is^u 
ment  of  the  place,  or  their  commissioner,  are  appointed.     And 
for  the  better  conducting  of  the  election  of  church  ministers*  as 
well  as  continuing  the  meetings  of  the  consistory,  classis,  and 
synod,  excommunication,  and  the  refusal  of  church  privileges 
and  other  matters;   as  also  for  the  unanimous  continuation 
and  furtherance  of  the  reformed  religion  of  these  countries,  a 
fixed  rule  was  established  in  the  year  1591,  by  some  gentlemen 
of  the  supreme  and  provincial  courts,  together  with  others  autho- 
rized thereto  by  the  states  of  Holland,  under  the  denomination  of 
the  church  ordinance.   But  the  same  having  been  produced  in  the 
council  of  the  lords,  the  states,  and  sent  out  to  the  nobility  and 
common  councils  of  the  cities,  and  having  often  been  revised  in 
the  council,  it  did  not  make  much  progress  at  first;  the  inha- 
bitants of  many  cities  being  of  opinion,  that  these  ordinances 
granted  too  much  power  to  the  clergy ;  until  in  July  and  August 
of  the  year  1612,  it  was  resolved  by  the  said  lords  the  states  of 
Holland,   that  provisionally,  and  until  further  orders  of  the 
cities,  manors,  and  villages  of  Holland  and  West  Friezland, 
the  said  ordinance  should  be  followed  and  observed,  whenever 
the  same  is  desired  and  approved  of;  and  since  that  time  it  has 
almost  everywhere  been  followed  and  observed,  and  is  still  re- 
ferred to  in  doubtful  cases,  in  which  government  and  the  con- 
sistory cannot  come  to  a  mutual  understanding.     The  following 
are  the  principal  points  of  the  said  ordinance  concerning  the 
ecclesiastical  matters  above  mentioned :  , 

1.  Of  the  Election  qf  Church  Ministers  in  the  Cities. 

Art.  1 .  Whenever  any  ministers  of  the  gospel  shall  be  wanting 
in  the  cities,  the  burgomasters  and  rulers  of  the  said  cities  shall 
commission  four  persons,  whom  they  shall  deem  the  most  capable 
for  that  purpose;  and  the  burgomasters  and  rulers  aforesaid, 
shall  desire  the  ministers  of  the  gospel  and  elders  of  the  churches 
of  the  said  city  also  to  commission  four  persons  from  among 
them ;  who,  after  joining  in  prayer,  and  having  made  the  neces- 
sary enquiry,  shall  proceed  to  elect  all  such  person  or  persons  as 
they  shall  think  proper,  useful,  and  capable  of  the  said  service ; 
and  shall  then  recommend  their  said  election  to  the  college  of 

o  o 
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the  stud  burgomasters  and  rulers ;  and  if  the  election  be  agree- 
nb W  to.  them,  the  person  elected  shall  be  examined  in  the  fol- 
lowing manner ;  and  so  far  as  he  shall  be  found  capable  and 
Sufficiently  qualified  by  God,  he  shall  be  brought  to  the  notice 
of  the  community  and  the  church ;  and,  if  within  fourteen  days 
subsequently,  no  one  comes  forward  to  allege  aqy  reason  why  he 
ihould  not  be  admitted,  he  shall  then  be  admitted  to  the  said 
service,  having  previously  lifted  up  his  hands,  or  complied  with 
such  other  forms  as  shall  be  adopted  by  every  church ;  and  he 
shall  be  placed  in  the  said  office.     But  if  the  said  burgomaster* 
And  rulers  declare,  that  they  are  not  pleased  with  the  said  elec- 
tion, the  said  deputies  shall  proceed  to  elect  some  other  persons 
in  the  manner  aforesaid. 

2.  Of  the  Election  of  Ministers  qf  Churches  in  the  Country. 

Art.  2.  Whenever  any  ministers  of  the  gospel  shall  be  wanting 
in  jhe  villages,  the  chief  officer  with  the  bailiff  and  the  court  of 

justice  shall  commission  four  persons  out  of  the  parish,  whom 
they  think  most  capable  for  that  purpose,  who  with  three  minis- 
ters out  of  the  classis  of  that  quarter,  together  with  an  elder  of 
the  church  (and  where  there  are  no  elders,  with  a  fourth  person 
of  the  said  classis)  shall  proceed  jointly  to  the  election  of  a  fit 

'  minister  for  the  church,  and  cause  him  to  be  duly  examined,  and 
afterwards  publish  such  election  to  the  community  in  the  church, 
in  order  that  the  minister  chosen  may  be  admitted,  and  placed 
in  the  manner  aforesaid,  to  the  performance  of  the  service.  And 
with  respect  to  parishes  and  churches,  the  patronage  of  which 
belongs  to  private  gentlemen  or  lords  of  manors,  and  which  are 
in  immediate  use ;  the  said  gentlemen,  or  lords  of  manors,  shall 
from  their  manors,  where  the  vacancy  occurs,  commission  four 
persons  whom  they  conceive  most  capable  for  that  purpose,  vho 
with  three  persons  belonging  to  the  classis  of  that  quarter  and 
an  elder  of  the  church  (and  where  there  is  ho  elder,  with  a  fourth 
person  of  the  said  classis  of  that  quarter)  shall  jointly  proceed  to 
the  election  of  a  fit  minister  for  the  church  j  and,  having  so  done, 
he  shalF  be  recommended  to  the  said  gentlemen  or  lords  d 
manors,  and  if  they  approve  of  the  election,  the  said  person  shall 
be  examined,  and  the  community  informed  thereof,  and  he  shall 
afterwards  be  placed  to  perform  the  service  in  the  manner  afore- 
said. But  should  the  patron  declare  himself  to  be  dissatisfied 
With  the  election,  the  said  commisisonera  shall,  in  manner  afore- 
said, proceed  to  a  new  election  of  some  other  person  j  and  evef) 
tlassis  shall  depute  every  year  four  church-servants  uqder  theni 
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who,  whenever  required,  shall  attend  the  said  election,  in  order 
thatthe  same  be  not  delayed  by  the  absence  of  any  one  of  the 
said  commissioners  so  Required  for  that  purpose;  which  requi* 
lition  ought  to  be  made  by  the  chief  officer  or  the  lord  of  the 
manor  within  the  space  of  two  months  from  the  timfe  that  the 
church  servant  should  be  wanting. 

3.  Of  holding  the  Meeting ;  the  Consistory,  Classis,  and  Pro- 

.  vincial  Synod. 

Art.  28.  Henceforth  in  all  the  countries  of  Holland  and 
West  Friezland,  three  sorts  of  church  meetings  shall  be  ob- 
served j  viz.  the  consistory  of  every  place,  the  classical  meeting 
of  every  quarter,  and  the  provincial  synod  of  the  said  countries. 
And  in  such  meetings  only  ecclesiastical  business  shall  be  trans- 
acted, according  to  the  forms  of  the  church;  provided  that  no 
other  business  shall  be  transacted  in  the  superior  consistories, 
but  such  as  could  not  be  done  in  the  inferior  consistories,  or  the 
affairs  immediately  belonging  to  the  churches  of  the  superior 
meetings  in  general. 

4.  Of  the  Consistory* 

Art*  29.  The  aforesaid  consistory  shall  be  held  every  week 
by  the  minister  of  the  gospel  and  the  elders  of  each  church  \ 
provided,  that  at  places  where  the  number  of  elders  is  small,  the 
deacons  be  added  thereto ;  and  that  the  magistracy,  or  rulers  of 
cities  or  villages  respectively,  6hall  be  at  liberty  to  add  thereto 
any  persons  whom  they  think  best  capable  for  that  purpose,  in 
order  to  have  the  superintendance  there  of  every  thing,  and  to 
assist  in  giving  advice  when  required  5  and  they  are  to  take  care 
that  all  matters  relative  to  the  church  be  transacted  with  good 
order,  and  to  the  edification  of  the  community,  in  order  that  all 
scandals  that  have  already  arisen,  or  such  as  may  at  any  future 
time  arise  among  the  community,  may  be  removed  and  pre- 
vented. 

4.  Of  the  Classical  Meeting* 
Art.  SO.  In  every  quarter,  according  to  the  present  division, 
a  classical  meeting  shall  be  held  at  the  most  convenient  place, 
four  times  in  the  year ;  the  magistracy  of  the  cities,  where  the 
same  is  to  be  held,  being  also  invited  for  the  purposes  aforesaid, 
who  shall  be  at  liberty  to  commission  some  persons  whom  they 
thfnk  best  qualified  to  answer  the  said  purposes :  and  the  meeting 
shall  consist,  at  least,  of  a  minister  of  the  gospel,  with  an  elder 
of  each  church  of  the  city,  together  with  the  ministers  of  the 
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gospel  of  the  villages  of  that  quarter;  and  they  shall  make  a 
diligent  enquiry  respecting  the  conduct  and  instructions  ©f  every 
minister,  whether  he  is  using  both  to  promote  the  services  of  the 
church ;  and  good  care  is  to  be  taken  to  avoid  all  scandal,  abuses, 
and  breaches  in  the  church  ;  and  the  necessary  orders  are  to  be 
given,  to  enquire  whether  the. ministers  of  the  gospel,  especially 
in  the  country,  do  execute  their  offices  well. 

5.  Of  tke  Provincial  Synod. 

Art.  31.  And  moreover,  in  every  year,  on  the  second  Wed- 
nesday after  Pentecost,  a  provincial  synod  of  all  the  churches  of 
Holland  and  West  Friezland  shall  be  held  at  the  Hague, 
wherein  shall  assemble  and  vote  the  doctors  of  theology  of  the 
university  of  Leyden,  together  with  two  ministers  of  the  gospel 
and  an  elder,  to  be  commissioned  for  that  purpose  by  every 
classis ;  who  are  to  meet  on  the  aforesaid  day  and  place,  without 
any  special  notice  being  required  for  that  purpose :  and  there 
sHalf  be  discussed  whatever  has  any  relation  to  an  union  in  the 
church,  the  edification  of  the  community,  and  the  removal  of 
any  impediment  to  the  instruction  of  the  gospel,  under  die 
superintendence  and  presence  of  all  such  commissioners  as  shall 
be  commissioned  by  us  from  the  college,  or  from  among  other 
individuals*  ki  order  to  assist  and  take  care  that  every  thing  be 
transacted  at  such  synod  in  proper  order. 

Abt.  S3.  Should  any  one  allege  that  he  is  aggrieved  bj  die 
address  of  an  inferior  meeting,  he  may  appeal  to  a  superior  ooe; 
and  whatever  shall  be  resolved  by  the  said  provincial  synod 
concerning  ecclesiastical  affairs,  shall  be  considered  valid  so  long 
a*  the  same  bo  not  altered  in  a  similar  or  national  assembly. 

6.  Of  the  Censures  of  the  Church* 

Art.  S4.  In  order  that  the  censures  of  the  church  mfcy  hate  s 
good  effect  in  Holland  and  West  Friezland  (which  censures 
however  are  not  understood  to  release  anyone  from  the  punish- 
ment of  the  political  laws),  it  is  enacted,  that  whenever  anyone 
has  sinned  against  purity  of  doctrine-or  probity  of  conver- 
sation; and  if  the  sin  be  secret,  and  no  public  scandal  be 
occasioned,  that  then  the  rule  prescribed  by  Christ  in  Mat- 
thew xviii.  shall  be  observed ;  namely,  that  if  the  sinner,  being 
admonished  by  one  separately,  or  before  two  or  three  witnesses 
does  repent,  the  case  shall  not  be  brought  before  the  consistory ; 
but  if  he,  beyi£  admonished  by  two  or  three,  does  not  pay  asy 
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attention,  or  if  he  otherwise  had  committed  a  public  sin  or 
offence,  it  shall  be  communicated  to  the  consistory ;  and  so  far 
as  he  obstinately  rejects  the  admonition  of  the  consistory,  and 
will  not  make  any  declaration  of  repentance  for  it  before  the 
consistory,  the  Lord's  supper  shall  be  prohibited  to  hiro ;  and  if 
he,  being  under  prohibition,  after  several  admonitions  will  make 
do  declaration  of  repentance,  those  of  the  consistory  shall  give 
information  thereof  to  the  magistracy,  that  is,  to  the  burgo- 
masters and  aldermen  in  the  cities,  or  to  the  chief  officer  and  his 
men,  or  to  the  judges  in  the  country,  and  with  their  approba- 
tion proceed  to  the  utmost  remedy,  namely,  entire  and  public 
separation ;  but  if  any  of  the  magistrates  make  any  difficulty  in 
consenting  to  the  said  public  entire  separation,  and  the  members 
of  the  consistory  however  deem  it  necessary  for  the  church  that 
it  should  be  proceeded  with,  in  such  case  the  matter  shall  be 
brought  before  the  first  provincial  synod  that  shall  be  held,  in 
which  it  shall  be  terminated   and  decided  by  votes  by  the 
members  of  the  synod,  and  such  a  number  of  commissioners  as 
H  shall  please  us  to  add  thereto  for  that  purpose. 

In  the  year  1660  there  was  great  discord  in  the  cKurch  of 
Utrecht  between  the  government  of  the  country  and  the  eccle^ 
siastics,  who  intended  entirely  to  exclude  the  government  of  the 
country  from  the  church  councils ;  but  they  were  obliged  to 
admit  the  same  or  their  deputies  therein,  according  to  the 
87th  article  of  the  national. synod  of  Dort,  held  in  the  year  1618 
wd  1619.  (1) 

$  9.  Lastly,  the  jurisdiction  of  the  judge  is  established  through  Cues  relative  to 
the  property  of  the  thing  in  all  feudal  property;  and  those  who     *IM^   MV€tt7t 
hold  fiefs  from  the  country  of  Holland  itself,  in  cases  in  anywise 
concerning  the  fee,  ought  in  the  first  instance  to  appear  in 
judgement  especially  before  the  stadhojder,  the  president  and 
counsellors  of  the  court  of  Holland,  (they  all  being  vassals)  (2) ; 
and  with  regard  to  the  decisions  concerning  fee-farms,  which 
&re  in  the  first  instance  to  be  made  by  the  lord  and  his  vassals, 
they  may  be  brought  in  appeal  before  the  said  feudal  court,  and 
ought  to  be  admitted  there.  (3) 

I  say,  in  cases  which  in  anywise  concern  the  fee;  because  all 
other  common  cases  which  do  not  concern  the  fee,  such  as 
house,  ground,  and  field-services,  and  the  like,  which  have 
nothing  common  with  the  feudal  right,  ought  to  be  decided  by 


(i)  See  Aitzema's  Verhaal  vanStaat  en 


(2)  Instructie  van  den  Leen-Hove,  van. 
Holland,  April  7, 166 1. 

(3)  V»*t  «t»  It  *  fi 
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the  daily  judge  (1),  according  to  the  exception  of  the  3d  article 
of  the  said  instruction. 

The  preceding  principles  are  also  applicable  to  military  cases, 
which  are  to.  be  decided  by  a  court-martial,  as  well  as  to  cases 
occurring  at  9ea,  which  are  to  be  decided  by  the  court  of  admiralty, 
who  are  judges  concerning  maritime  cases;  and  likewise  cases  rela- 
tive to  the  forest  and  hunting,  which  are  to  be  decided  by  the 
forester  and  his  mates ;  and  of  dykes,  sluices,  and  watery  by  the 
dyke-reeves  and  officers,  whose  special  business  it  is  to  superintend 
$he  banks;  each  of  which  will  hereafter  be  treated  of  in  particular. 
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1.  Of  Jurisdiction  through  Pri- 

vilege of  the  Judge. 

2.  Of  the  Feudal  Court. 

3.  Of  the  Jurisdiction   of  the 

University  of  Leyden ;  and 
wliether  a  Person  may  with- 
draw himself  therefrom  by 


Submission      to     asoikff 
Judge,  or  otherwise. 

4.  Of  the  Jurisdiction  of  tk 

Provincial  Court. 

5.  Of  the  Jurisdiction  of  tk 

High  Court. 


§  1.  JURISDICTION  through  privilege  of  the  judge  cona* 
in  the  prerogative  given  to  the  judge,  that  certia 
persons  may  in  certain  cases  appear  in  judgement  before  kim, 
and  before  no  other  judge. 

§  2.  Some  privileges  belong  to  the  feudal  court,  of  which  we 
have  treated  in  the  preceding  chapter. 

§  S.  Some  are  of  opinion  that  the  judges  of  die  academy* 
university  of  Leyden  have  a  similar  right,  so  that  the  stada* 
may  not  withdraw  themselves  from  that  tribunal  ($) :  but  the  a* 
being  considered* more  fulfy,  it  was  found  that  there  is  ne  odtf 
reason  for  that  prerogative  bat  the  benefit  itself  of  the  students, 
who  by  law  have  their  choice  whether  or  bo  they  wiH  appear* 
judgement  before  their  instructors ;  so  that  they  may  sata* 
themselves  to  another  judge,  and  renounce  their  privilege  «* 
so  it  was  likewise  declared  in  the  last  interpretation  of  tk 
39th  article  of  the  statutes  of  the  university  fay  the  si$sn  & 


(x)  lbM.  irt.  3.  See  also  Frederic  Sand, 
de  feud.  Gelrue.  tract.  3.  c.  x.  §  z.  Gude- 
6n.  de  Jure  feudali,  part.  6.  c.  1.  Chimin. 


▼ohvi.  decis.81. 

(l)  Arg.  1.  ao.Ff.de 
Ff.  de  jur.  1.  7.  Ff.  de 
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Holland  on  the  25th  March  1662;  in  which,  among  other 
things,  it  was  expressed,  "  that  the  said  students,  being  of*  age, 
may  by  contract  submit  themselves  to  the  jurisdiction  of  another 
judge  in  the  province  of  Holland,  and  may  renounce  the  said 
other  or  former  jurisdiction." 

§  4.  Other  privileges,  which  were  granted  as  well  for  the  benefit 
of  the  litigating  parties  as  for  the  benefit  of  the  judges,  are  left 
to  the  choice  of  the  litigating  parties  themselves,  whether  they 
will  make  use  of  them  or  not.  These  privileges  mostly  consist  Of  the  Jurfcd*- 
<rf prerogatives  of  the  court  and  the  high  court  in  Holland;  and  ri^icou!^" 
the  prerogatives  concerning  the  jurisdiction  of  the  court  are  a$ 
follow : 

I.  That  to  this  court  the  cognizance  belongs  of  all  cases  con*- 
earning  the  laws,  precedence,  liberty,  manors,  and  revenue  of 
the  country  (I),  in  which  is  also  included  whatever  is  committed 
by  any  one  to  the  prejudice,  or  in  contumacy  or  disobedience  of 
the  supreme  government,  such  as  high  treason  (crimen  hesa 
majestatis)y  coining  of  base  money,  public  violence,  improper 
meetings,  and  similar  more.  (2) 

II.  The  cognizance  of  disputes  or  differences  between  cities 
and  manors,  and  of  the  hostilities  between  noblemen  and  others, 
and  likewise  of  cases  concerning  the  services  and  offices  of  thg 
country,  belongs  to  this  court ;  and  all  advocates,  proctors,  and 
other  officers  of  the  court  are  responsible  to  the  said  court  itt 
cases  relating  to  then?  office,  and  ought  to  summon  thither  their 
constituents  for  whom  they  pleaded,  concerning  their  fees  and 
judicial  charges.  (3) 

III.  To  this  court  belongs  the  cognizance  of  cases  concerning 
all  widows,  orphans,  and  other  miserable  persons.  (4) 

IV.  It  also  takes  cognizance  of  cases  touching  the  institution 
of  churches.  {$) 

V.  Concerning  cases  relative  to  the  possession  of  prebends  or 
parsonages.  (6) 

VI.  Concerning  cases  relative  to  signatures  and  bonds  of 
oflfcfers,  and  of  those  who  specially  submit  themselves  to  the 
said  court.  (7) 


(i)  Instruct,  air*  i.  fri.  Bald,  ad  1. 51. 
Cod.  da  Epiacop.  &  Cleric. 

(a>  Vide  MeruU  Piw.  Civil,  lib.  4. 
tit.  ».  c  a.  n.j. 

(3)  Vide  Merul.  lib.  4,  tit.  *.  c.  5, 6,  7.  , 

(4)  1.  unic  Cod*  quando  taper,  inter 
popiil. Sc  ibiDD.  I.  i.  Cod. ubi pupill.'educ. 
deb.  Covirruv.  lib.  1.  Pract.  quest  £  6, 7. 


M erul.  d.  1. 4.  tit.  2.  c  9.     See  aUo  ch»  vi. 
p.  541.  supra. 

(5)  Meruja,  lib.  4,  tit.  %.  c.  10. 

(6)  Instruct,  art.  8.  i*.  &  a*t.  3?»  40, 
&  «eq.     Andr.  Gail.  lib.  I.  ob*erv.£« 

(7)  Instruct*,  art.  8.  '  ftferut  d.  lib,  4. 
tit.  a.c.6.  &  Ufc 
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VII.  Of  all  calumny  or  injury,  and  extortion,  committed  by 
officers  in  their  office,  and  of  all  others  who  desire  to  prefer 
complaints  against  the  importunities  of  noblemen  or  other 
powerful  persons.  (1) 

VIII.  Of  complaints  in  cases  of  innovation  or  disusage.(2) 

IX.  In  cases  concerning  privileges,  customs,  statutes, 
&c.  (S) 

X.  Of  all  commands  to  those  who  do  something  to  others 
against  right,  which  is  commonly  termed  mandament  pr- 
naal  (4) ;  by  which  the  court  prohibits  or  commands  something 
under  a  certain  great  penalty,  in  cases  wherein  any  person  suffers 
importunity,  which  he  knows  not  how  to  prevent  by  any  ordi- 
nary means ;  or  which,  if  it  had  taken  place,  could  not  be  well 
redressed,  or  may  tend  to  cause  a  considerable  loss ;  or  other- 
wise, when  the  case  will  admit  of  no  delay.  The  mode  of  pro- 
ceeding in  these  cases,  appears  in  the  Papegay  (5) ;  which  has 
also  been  introduced  by  the  judges  of  cities  in  some  cases,  and 
especially  in  those  which  relate  to  the  building  of  houses. 

XIt  Of  all  criminal  cases  and  those  which  are  subject  to  cor- 
poral punishment,  and  which  are  prescribed  but  remain  un- 
punished (6),  including  vagabonds  and  wanderers  (7) ;  who, 
on  account  of  the  uncertainty  of  their  habitation,  may  be  prose- 
cuted before  all  judges  wherever  they  are  found,  both  in  civil 
pnd  in  criminal  cases. 

XII-  Of  cases  relating  to  the  carrying  into  effect  of  and 
enquiry  upon  letters  granted,  of  pardon,  remission,  abolition, 
cession,  and  respite,  &c. 

XIII.  In  case  any  one  has  unjustly  slandered  another,  and 
caused  a  division  among  the  people;,  on  account  of  any  crime, 
debt,  fraudulent  possession,  or  similar  case,  the  injured  person 
may  summon  him  before  the  provincial  court,  to  shew  cause  why 
Jxe  should  not  institute  his  action  agpinst  him,  or  on  failure 
thereof  why  perpetual  silence  should  not  be  imposed  upon 
him.  (8) 

XIV.  In  pases  which  are  to  have  execution  granted  upon 
prescribed  decrees.  (9) 


(i}  Vide  Meruit  d.  loco.  c.  15,  i6>  17. 

(p)  Vide  Instruct,  art.  39.*  seq.  Antir. 
Gail.  lib.  1.  observ.  n.  30.  &  obs.  16.  n.  9, 
v  (3)  Vide  Merul.  d.  loco.  c.  ia.  ao. 

(4)  Vide  GaiL  lib.  1.  obs.  13,  &  seq. 
Merul.  ibid.  c.  34.  s 

;  (5)P33»- 
(6)  Instruct,  art.  8.  in  fin. 


(7)  Vide  Gaii.lib.x.obi.1.  n. 33-**4- 

(8)  Ex  1.  diffiunari  Cod.  in  gen.  n»»" 
mis.  Vide  Gail.  lib.  x.  obe.  9,  icx  n.  M> 
Myna.  cent.  7.  obe.  83.  8c  cent.  6.  obs.  jo. 

(9)  Vide  Instruct,  art.  xiS.  &  Amfi 
art.  30.  and  of  the  High  Court,  aftatf* 
Marant.  de  Eiccut.  n.  54. 
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XV.  Upon  all  arrests.  (1) 

XVI.  In  cases  in  which  several  debtors  reside  under  several 
jurisdictions  (2) ;  unless  some  of  them  reside  out  of  Holland, 
who  in  such  case  ought  to  be  summoned  before  their  daily 
judge.  (3) 

Lastly,  In  cases  wherein  the  inferior  judge  refuses  either  to 
do  justice,  or  does  no  justice,  by  delaying  the  case  too  long; 
by  means  of  evocation,  that  is,  upon  complaint  of  refused 
right.  (4) 

§5.  The  cases,  in  which  the  jurisdiction  of  the  High  Court  OftheJuriadk- 
prevails  in  the  first  instance,  besides  cases  of  appeal,  are  the  £^f* 
following;  viz. 

L  In  cases  between  two  foreign  merchants,  who  have  no  fixed 
domicile  either  in  Holland  or  in  Zealand.  (5) 

II.  In  all  cases  of  possession,  and  in  other  cases  in  which, 
according  to  law  or  ordinance,  no  appeal  is  allowed.  (6) 

III.  In  cases  concerning  navigation  (7) ;  and  independently 
thereof,  the  high  court  in  Holland  grants,  in  the  name  and 
on  behalf  of  the  supreme  government,  all  reliefs  or  redresses, 
and  all  letters  of  die  benefit  of  inventory,  cession,  and  the 
like  (8) ;  provided,  however,  that  the  carrying  of  the  same  into 
effect  should  be  tried  by  the  daily  judge,  who  upon  information 
of  the  case  taken,  either  rejects  or  allows  the  letters  granted 
accotding  to  the  circumstances  of  the  case. 


(i)  Merula,  d.  loco.  c.25.  See  also 
ch.  rii.  pp.  543-549.  supra. 

(a)  1. 10.  Cod.  de  jud.  &  tot.  tit.  Ff. 
de  auibus  reb.  ad  eundem  jud.  eatur.  Vide 
Gail.  lib.  i.  bhserv.  32.  Myns.  cent.  1. 
obcerv.  4.  Menoch.  de  arbitral-,  jud.  lib.  2. 
cm.  37 1.  Afflict,  decb.  217. 

(3)  Per  L  uttim.  Ff.  de  jurisdict.  Zypae 
Notit.  J«r.  Belgic.  tit.  de  Judic.  vers. 
qmbm. 


(4)  Vide  Gall.]  lib.  1.  obsenr.  1.  uaque 
ad  32.  induaavt,  &  oba.  41.  Mynsing. 
cent.  5.  Si.  Imbert.  Inatit.  Forens.  c.  23. 
Covarrur.  pract.  qusctt.  c.  6.  Jfc  7. 

(5)  Instruct,  van  den  Hogen  Read, 
art.  lS. 

(6)  Ibid.  art.  19. 

(7)  Ibid.  art.  20. 

(8)  Ibid.  ait.  43. 
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\  1 .  An  Actum  defined, 

L  Difcremts  Sorts  of  Actions. 

&  Possessory  or  Petitory  As- 
Hon,  what 

4-  Of  what  Effeetf  and  where 
to  be  decided. 

5.  Of  Complaint  and  Main- 
tenance. 


the  Jmowtdse, 
what,  and  when  it  ho 
Efect. 

7.  How  introduced. 

8.  Division    of  Action  into 

Rights*  extensively  or  nar- 
rowly considered. 


§  *'  A^  ac^on  **  ^  **$**  w^^  every  one  hat*  of  bringing 
an  action  at  law  against  another,  for  whatever  is  doe  to 
him  (1);  the  nature  and  property  of  which  denand  cm*  particular 
consideration ;  because,  from  the&ee  also  the  distinctive  juriadk- 
tiett  and  legal  constraint  of  the  judge  are  established,  as  well  oa 
amount  of  the  person,  a»  on  fcceount  of  the  debt  and  the  property 
whcreqpon  the  debt  k  grounded,  of  whkh  we  have  akttdf 

tra*eti(3) 

$&  There  are  several  sorts  tf  aetiona,  some  of  whkh  arise 
from  the  deed  itself  of  him  who  perform  the**  and  which  hkw 
coiporal  punishment; .  and  others  are  such  as  are  not  subject  to 
corporal  punishment :  the  former  proceeding  from  crime,  and 
the  latter  from  comaaon  debts,  are  severally  denominated  crmod 
or  civil  actions.  The  actions  which  arise  from  common  debt 
are  also  of  different  sorts.  Thus,  some  personally  bind  adro- 
duals,  and  others  afiect  property  in  various  ways,  whence  they 
are  termed  personal  or  real  action*.  (S) 

§  S.  Of  real  actions,  that  is,  such  as  relate  to  things;  seat 
are  concerning  disputes  simply  relating  to  a  provisional  posse- 
sion, that  is  mere  and  previous  possession,  either  for  the  purpose 
of  obtaining,  detaining,  or  regaining  what  has  been  lost  (4).  By 
others,  again,  the  full  right  to  the  property  is  desired  or  prayed 
for  upon  a  definitive,  that  is,  a  final  decision  (5).  These  are 
otherwise  denominated  possessory  or  petitory  actions ;  in  whkh  it 
is  always  advisable  to  commence  the  suit  upon  a  possessory 


(i)  Pr.  Inst*  de  Action. 

[p.)  See  also  Rombout  Hogerbeets,  van 
bet  aan  vangen  der  processen,  (on  the  in- 
stitution of  lawsuits)  inprintipiq. 


8 


'3)  %  1.  Iosttt.  de  actknib. 
[4)  §  3«  4-  6.  Inst,  de  interdict. 
is)  Cap.  paitorales  5.  et  tot  nt.  exff* 
de  caui.  possess*  a  proprietsx. 
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action,  that  is,  for  a  previous  decision  of  the  possession ;  because 
the  proof  of  the  right  to  the  full  property  is  often  difficult,  and 
the  plaintiff,  by  the  previous  decision  of  the  possession,  is  much 
relieved  with  respect  to  the  further  proof  (1),  because  he  remains 
in  possession  so  long  as  the  adverse  party  does  not  fully  prove,  to 
the  contrary,  his  right  to  the  property.  This  sort  of  action  may 
also  be  commenced  without  much  risk,  as  he  who  cannot  obtain 
the  right  of  possession  does  not  lose  thereby  such  right,  nor  is 
he  prevented  from  proceeding  in  the  petitory  mode  definitively, 
that  is,  upon  a  full  action  for  a  final  judgement.  (2) 

§  4.  A  Possessory  Action  must  be  instituted  before  the  high  Of  what  Effect, 
court  in  Holland  in  the  first  instance.  (3)  decided!*  * 

There  are,  further,  special  statutes  in  several  cities  with  re- 
spect to  inheritance,  concerning  being  put  into  and  out  of,  and 
being  again  put  into  possession  of  the  house  of  demise ;  which 
statutes  are  to  be  carried  into  effect  by  two  aldermen  of  the  place* 
By  virtue  of  these  statutes  also  the  previous  question  is  decided 
concerning  the  possession,  as  already  stated;  which  case  of 
right  of  possession,  and  concerning  being  put  into  or  out  of  it, 
must  be  decided  previously,  before  one  may  proceed  with  tha 
case  to  a  final  judgement  (4),  But  when  a.  suit  is  instituted  ben 
fore  the  high  court,  concerning  other  right  of  possession,  ths 
plaintiff  is  not  prevented  from  proceeding  before  the  daily  jmdga 
for  a  final  judgement  (5),  because  the  privilege  of  such  jurisdio* 
tk>n  cannot  be  further  or  otherwise  extended  beyond  the  limita 
expressly  assigned  to  it/(6) 

The  mode  of  proceeding  at  law  for  a  right  of  possession  is* 
like  that  right,  two-fold ;  viz.  the  one,  in  order  to  re-obtain  the 
possession  lost  and  impeded ;  the  other,  in  order  to  be  established 
and  confirmed  in  the  attempted  right  of  possession.  The  former 
is  denominated  the  complaining)  and  the  other  the  maintaining* 

§  5.  This  sort  of  complaint  may  ako  be  instituted  before  die  of  CompW* 
provincial  court  in  the  first  instance,  by  way  of  innovation  z  for  Taaot% 
the  mode  of  proceeding  in  both  these  actions*  the  reader  is  re- 
ferred to  the  authorities  cited  below,  where  it  is  treated  at 
large.  (7) 


■  >  •«* 


-»•*- 


**m  ti 


m   m>nmo     »*»■ 


(i)  (  4.  Inst,  de  interdict.  ].  23,  Cod* 
de  piobattoiuk. 

(a)  i.  14.  $  finaL  Ff.  de  except,  rci  ju- 
dical. 

(3)  mtttiAvudeaHacwftiaten.19* 

(4)  !•  3*  C.  de  interdict. . 

(5)  Cape*  d,  i  *  Cod*  de  iaMnticfc  et 
l.io.  Cod.  4e  jndb, 


(6)  §  6.  Insdt.  deaetionib.  junct*  k  1.  ?• 
GeeXdilerf*. 

(7)  Vide  Papegay,  to.  hi.  iio.  6ee 
atx>  wtefanrfy  Pract.  Cur.  tit  1.  c.  9. 13. 
h  tiuau  t.  ?»    JkmtsmkKtf  9m.  Or* 

c.  41,  4a. 
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We  may  however  remark,  that  the  mode  of  proceeding  in 
these  two  sorts  of  action  is  different;  viz.  In  a  complaint  before 
the  court,  a  preceding  citation  takes  place,  to  see  the  letters  of 
complaint,  and  to  proceed  further  according  to  its  form  sod 
tenor ;  which  being  opened,  a  demonstration  of  the  right  of  pos- 
session is  first  made  thereupon.  But,  when  a  mandate  of  cm- 
plaint  is  taken  out  and  granted  before  the  same  is  opened,  a 
demonstration  in  loco  is  made  to  the  commissioner,  without  the 
knowledge  of  the  parties,  and  information  of  the  possession  is 
taken  by  him ;  and  then  only  the  citation  is  issued  to  see  the 
letters  of  complaint  opened,  and  a  time  is  appointed  to  bring  in 
contrary  facts  of  possession  {contrarie  feiten  possessoir),  and  to 
prove  the  same  if  they  think  proper. 
Depositing  the  §  6.  Next  to  the  previous  institution  of  the  right  of  possession, 
whar^ndwhen  comes  ^e  depositing  of  the  amount  (otherwise  termed  a  provision 
ithasEftct.       of sequestration  (1),)  by  which  the  plaintiff,  by  virtue  of  a  public 

acknowledgement  of  debt,  confirmed  by  the  signature  of  the  de- 
fendant, may  demand  that  the  signature  be  confessed  or  denied; 
and  in  case  of  admission,  he  may  pray  that  the  amount  may,  with- 
out any  delay  or  exception,  be  deposited  in  his  hands;  whereupon 
the  defendant  is  condemned  previously  to  deposit  the  amount 
claimed  into  court,  or  to  advance  the  same  to  the  plaintiff  upon 
good  security  of  restitution,  if  it  be  decided  otherwise  by  a  final 
decision.  If  the  defendant  denies  his  signature  and  debt,  the 
proceedings  are  carried  on,  according  to  the  usual  form,  to  a  final 
decision.  This  mode  of  depositing  the  amount  is  also  extended 
-  *  to  all  other  public  writings,  and  is  taken  in  a  large  sense,  because 

How  introduced,  it  was  not  introduced  by  mere  practice^  that  is,  in  the  form  of  lav 
proceedings  against  the  common  law,  as  some  are  of  opinion; 
for,  by  the  written  laws,  no  exception  or  delay  is  granted  against 
debts  of  which  we  can  form  an  immediate  clear  judgement,  upon 
confession  or  otherwise.  (2) 

Sometimes,  however,  exceptions  are  made  against  this  mode 

of  depositing  the  amount  prayed  for :  the  plaintiff  may  not  rely 

thereupon  only,  but,  saving  the  same,  must  proceed  with  the 

case,  (3) 

Dmiion  of  §  8.  Actions  and  demands  at  law  are  otherwise  divided  into 

Right?  exten.     rights  extensively  or  narrowly  considered :  an  action  of  extended 

nrely  or  narrow-  right  is  whatever  can  be  made  applicable  thereto  in  cases  of  that 

tyconnfered.  _ 

Ff.  de  pignorat.  act.  L  6-  §  I.  Ff.  ook»«»£ 
pign.  vel  hypoth. 

(3)  Vide  Joan  a  Sonde,  An.  ttf.& 
de&  5.  and  infra,  book  r.  cfa.  xb* 


(1)  ProMe  van  Namptwemcnt,  in  tfao 
original 

(*)  1*  4*  §  3*  1*  31.  Ff.  de  re  jud.  1. 10. 
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sort;  and,  as  in  transactions  of  purchases  and  sales,  so  in  doubt- 
ful cases,  whatever  belongs  thereto,  from  the  nature  of  the  trans- 
action itself,  is  followed,  although  it  was  not  expressly  con- 
ditioned. And  so  likewise  in  other  similar  cases;  viz.  The 
placing  into  custody,  granting  power,  division  of  community, 
division  of  inheritances,  mortgaging,  and  the  like ;  in  which  the 
judge  has  the  liberty  to  judge  according  to  right,  reason,  and 
equity,  whether  and  what  the  one  ought  to  do  or  to  give  to  the 
other,  according  to  the  propriety  of  the  case ;  and  he  has  the 
power  to  equalize  and  compare  the  rights  of  both  in  different 
views,  and  to  determine  what  and  how  much  they  are  to  indulge 
each  other.  (1) 

An  action  of  right  narrowly  considered,  is  that  in  which  the 
judge  is  strictly  limited  to  whatever  the  case  expressly  contains, 
without  being  at  liberty  to  make  any  equalization  therein,  or 
allowing  any  explanation  whatever ;  such  as  in  all  obligations 
by  which  any  one  acknowledges  himself  to  owe  something,  rents 
agreed  upon,  security  bonds,  actions  relative  to  the  contents  of 
last  wills*  and  the  like ;  in  all  which  cases  the  words  of  the 
obligations  and  cessions  are  strictly  to  be  followed.  (2) 


CHAP.  XIII. 

Of  Summoning. 


h  1.  Summoning  defined. 

2.  How  to  be  effected  before  su- 

perior and  inferior  Judges. 

3.  Of  summoning  out  of  a  Juris- 

diction by  Notice  delivered, 
and  requisitorial  Letters. 


§  4.  Of  summoning    by  Edictal 
Citation,  when  out  of  the 
Province. 
5.  Whether  and  when  a  Person 
may  alter  his  Claim* 


§  1.  rJ1HE  commencement,  or,  properly  speaking,  the  prepara-  ^JJJjy0"* 

tion  of  a  case  is  the  summoning;  when  any  one,  as 
plaintiff,  calls  the  adverse  party  before  the  judge,  to  come  and 
answer  on  a  certain  convenient  day  concerning  his  claim,  and 
to  hear  a  decision  made  thereupon,  according  to  what  is  right  (3) 


(1)  $  30.  Inetxt.  de  actiooib*  l.xi.  §  1. 
Ff.  de  ict.  empt. 


(2)  Li.  Ff.  de  verb,  obligit.  1. 24.  FT. 
de  prescript,  verb. 
.  (3)  DP.  ad  I.  %*  Ff.  de  io  jus  vocand. 
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How  to  be  §  2.  In  the  supreme  courts  such  summons  cannot  be  effected 

superior  and  otherwise  than  by  a  command  (in  writing)  of  the  judge,  lowborn 
inferior  Judges.    a  petition  must  be  presented  for  that  purpose,  which  is  seldom 

refused  but  for  considerable  reasons;  because  the  plaintiff 
carries  on  the  lawsuit  at  the  expenoe  of  the  party  in  the  wrobg, 
and  the  loser  is  condemned  to  pay  costs  (1).  But,  before  the 
inferior  judges,  the  plaintiffs  may,  by  their  own  desire,  either 
wrbally  or  in  writing,  cause  the  summoning*  to  be  effected  by* 
judicial  messenger  (2) :  and  all  parsons  without  distinction,  of 
what  condition  soever  they  may  be,  may  be  summoned  judi- 
cially, though  the  mode  of  summoning  is  not  alike  to  all. 

All  magistrates,  officers,  and  public  persons  in  the  service  of 
the  country,  in  cases  concerning  their  office,  are  not  to  be  sum- 
moned before  their  daily  judge,  but  before  the  court  of  Holland, 
in  the  first  instance ;  and  they  may  also  appear  in  judgment  ss 
plaintiff.  (3) 

And  so  a  child  may  not  prosecute  his  parents  at  law,  except- 
ing upon  a  previous  petita  venia,  and  having  special  leave  for 
that  purpose  from  the  judge.  (4) 

Before  the  provincial  and  high  courts,  the  summoning  is 
carried  into  effect  by  apparitors  or  door-keepers  appointed  for 
that  purpose ;  who,  in  carrying  it  into  effect,  ought  to  behave 
themselves  according  to  the  instruction  of  the  court,  and  far- 
ther, according  to  the  tenor  of  the  mandates  and  orders.  And 
the  following  is  the  manner  in  which  the  summons  is  served, 
viz.  the  apparitor  serves  a  copy  of  the  mandate  or  petition,  widi 
the  order  upon  which  the  summons  is  to  be  carried  into  exe- 
cution, upon  the  defendant ;  or,  in  his  absence,  gives,  delivers, 
and  leaves  it  at  his  place  of  abode,  to  or  with  any  of  his  house- 
hold or  neighbours,  having  attained  the  age  of  discretion,  toge- 
ther with  a  copy  of  the  document  upon  which  the  plaintiff  (who 
is  desirous  to  pray  on  the  appointed  day  that  the  amount  claimed 
may  be  deposited)  grounds  his  said  prayer,  and  also  a  memo- 
randum of  the  said  summoning,  and  of  the  law-day  announced 
to  the  defendant ;  which  must  be  appointed,  in  Holland,  at  let* 
within  a  fortnight,  in  Zealand,  three  weeks,  and  bow,  both  in 


««*• 


(s)  §  i.  Inat.  de  poena  ttnere  litigant, 
in  fine.  I.  79.  in  pr.  Ff.  de  jud. 

(2)  Vide  Gudeltn,  de  jure  noviss.  lib.  4* 
c.5. 

(3)  1.  4.  Ff.  de  in  jus  voc.  Instruct,  art. 
8.  12*  38.  Merub,  Prax.  Civ.  lib.  4. 
tit.  40.  <?.  3.  o.  z.  Burgund.  ad  coospet. 
FUndr.  tract.  9.  n.  15. 

(4)  U  4.  §  1.  H  de  in  yawocuU.  U  3. 


Cod.  cod.  $  fin.  last,  de  pena  tenure  fiw- 
Gudelin  de  jure  noraa.  lib.  4.  c.  5.  iaj**- 
3.  n.  3.  Zyp.  Not.  Jnr.  Belg.  tt.de* 
jus  vocand.  vera,  qoanms.  Feces.  adO* 
cod.  n«3«  Rebuff,  ad  en— k»  rag. ieyW- 
Gloss.  5.  n.47.  Fach.  Eb.  10.  Cobb* 
fc8>.  Vmiued  IpoaaL  i8.i"«it*^ 
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Holland  and  in  Zealand,  within  a  month  after  such  service  (e** 
jploict).  This  is  to  be  understood  of  full  judicial  summons. 
Other  letters  of  demand  and  notices,  in  inferior  cases,  for  pre- 
paration or  any  interval,  such  as  the  appearances  before  com-, 
missioners  previous  to  the  mandate  being  granted,  are  also 
limited  to  a  shorter  period,  according  to  the  urgency  of  the 
case.(l) 

A  summons  before  the  inferior  judges  is  effected  by  a  judi- 
cial messenger ;  whose  office  chiefly  consists  also  in  the'  insti- 
tution and  custom  of  the  place  where  it  occurs ;  and  such  sum- 
mons ought  to  be  served  at  least  three  days  previous  to  the 
law-day.  (2) 

(  S.  All  summonses  ought  to  be  served  upon  the  person  him-  Of  suntnoojog 
self,  if  he  can  be  found  at  the  place  where  he  resides;  or  other-  d^na* by  No- 
wise, at  his  house  upon  some  one  belonffing  to  his  household:  tice  delivered, 
or  if  there  be  no  one  at  home,  upon  any  of  his  nearest  neigh-  tonal  Utter*. 
hours;  so  that  he  may  get  information  thereof,  leaving  a  copy 
of  the  messenger's  information  and  a  brief  statement,  and  also 
of  the  document,  upon  which,  on  the  day  appointed,  any  prayer 
is  to  be  made  that  the  amount  claimed  may  be  deposited  (3), 
And  if  it  be  a  case  against  any  one  residing  out  of  the  jurisdio* 
tion  of  the  judge  before  whom  he  is  summoned,  then  by  ream* 
sitorial  letters  the  judge  of  that  place  is  reqi&sted  to  cause  such 
summons  to  be  served  by  his  messenger  or  door-keeper;  for 
which  purpose,  in  the  country,  in  tribunals  where  the  case  is 
instituted  at  the  expence  of  the  party  who  may  be  found  in  the 
wrong,  an  offer  is  publicly  made  to  any  one  who  is  willing  for  a 
very  trifling  consideration  to  have  the  said  letters  delivered,  tocarry 
the  consent  of  that  judge  into  effect,  and  to  cause  the  summons 
to  be  served  by  the  messenger  there ;  which  is  denominated  the 
service  of  an  information.  But  in  closed  cities,  besides  the  door- 
keepers and  judicial  messengers,  there  are  sworn  letter  carriers, 
who  wear  the  arms  of  the  city  where  they  serve,  suspended  upon 
their  breast,  under  a  crystal  or  glass  cover,  and  who  deliver  the 
said  letters  and  perform  the  service. 

§  4.  If  the  person  resides  out  of  the  ordinary  jurisdiction  of  Of  summoning 
this  country,  the  summoning  is  effected  by  an  edictal  citation,  Citation,  whan 
that  is,  public  calling  at  the  extremity  of  the  boundaries ;  the  "*tofthc 


^-^« 


(i)  Instruct.  Cur.  Holland,  ait.  91. 
Ampliac.  8,9.  Concerning  the  further 
duties  and  office  of  Apparitors  or  Door- 
keepers, see  pp.  534.5 3 7.  supra.  See  Me- 
ml.  lib*  4.  tit.  24.  c.  5,  6, 7,  ft  seq. 

(2)  Ordonn.  op  \  atuk  ran  ae  justit. 


binnen  de  Steden  en  ten  platten  lande 
(ordinance  relative  to  the  administration 
of  justice  within  the  cities  and  in  the 
country),  art.  z. 

(3)  Instruct,  van  den^Hore  ran  Hol- 
land, art  91.  99.  Ampliat.  art.  8,  9. 


Sj6 
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Whether  and 
when  a  Person 
nuy  alter  hi* 
Claim. 


bell  being  previously  rung  before  the  court  by  a  door-keeper  or 
apparitor  belonging  to  it,  and  before  the  cities  or  Tillages,  upon 
application  previously  made  to  the  judge  of  the  same  place,  by 
his  court  messenger;  which  being  effected,  the  said  citation 
is  affixed  there,  and  duplicate  copies  are  sent  to  the  de- 
fendant (1). 

Lastly,  it  is  to  be  observed,  that,  according  to  the  modern 
practice  before  all  tribunals,  when  a  person  causes  the  advene 
party  to  be  summoned,  it  is  not  necessary  that  he  should  specify 
in  his  claim,  on  which  the  summons  is  grounded,  the  sort  of 
action  which  he  intends  to  institute  against  him,  but  merely 
the  fact  and  the  amount  due,  precisely  as  it  is ;  together  with 
the  clause  requiring  him  to  appear  and  answer  against  such  a 
demand  and  conclusion  as  is  intended  to  be  made  by  the  plaintiff 
on  the  appointed  day  in  the  said  case.  (2) 

§  5.  Therefore,  on  the  appointed  day,  when  a  person  makes 
his  claim  and  pleads,  he  is  not  bound  to  such  claim  as  he  has 
made,  but  before  the  litiscontestation^  or  answer,  be  is  always 
at  liberty  to  alter  his  claim  as  he  pleases.  This  mode  of  pro- 
ceeding, however,  is  attended  with  this  very  great  difficulty, 
viz.  whether  and  in  what  manner  a 'person  may  and  shall  alter 
his  claim  or  the  subsequent  one,  after 'the  suit  is  completed? 
And  it  is  a  fixed  rule,  that  no  one  may  do  it,  excepting  by  the 
mode  of  redressing  the  same  by  civil  petition  ;  provided,  how- 
ever, that  the  costs  incurred  by  the  adverse  party  up  to  that 
time  be  repaid  to  him  (3),  unless  it  be  altered  on  the  same  day 
while  it  stands  on  the  roll.  (4) 


(i)  On  the  subject  of  summooaes,  and 
by  whom,  how,  and  upon  whom  the  fame 
are  to  be  served,  see  Wieland's  Pract.  Civ. 
tit.  2.  c.  4.  et  aeq.  Dambouder,  Pract. 
Civ.  c.  54.  et  seq.  Pecc.  van  besetten, 
c.  39.  Ordonnante  op  't  atok  van  de  jua- 
tkie  biancn  de  atedeo  en  tea  plauen  lande, 
art.  1. 


(a)  Vide  Gudettn.  de  jure  noris.  ft.  4- 
c.  5.  vers,  tertium.  Christin.  voL  a.  dec*. 
88.  n.  2.  &  7. 

(3)  Vide  Men*,  Prti.  Ov.  Kb.  4- 
tit.  37.  c.  6.  n.  4.  Chriatin.  voL  a.  dcca. 
104.  n.  13. 

(4)  Arg.  L  pc*.  F£  ^e  mtcgr.  resit 
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CHAP.  XIV. 

Of  Defaults  qf  Appearance  in  Judgment. 


*  1.  first  Default,  what;  and  of 
what  Effect. 

2.  Second  Default 

3.  Third  Default. 

4.  How  to  purge  or  redress  it. 
6.  What  tart  ofCa$e$  is  termi- 
nated at  the  first  Default. 

6.  What  Sort  at  the  second. 

7.  Of  Proof  of  a  Demand,  horn 


to  be  produced,  and  of  its 
Eject. 

8.  Dismission  of  the  Suit  in 

case  of  the  Plaintiffs  Non- 
appearance, and  of  the  De* 
fondant's  Appearance. 

9.  Penalty  of  being  deprived  of 

one's  Right;   what  it  is, 
and  when  it  has  Effect. 


**i 


^lf  HEN  a  person  his  been  duly  summoned,  he  is  obliged  to 
appear  before  the  judge  on  the  day  appointed,  or  other* 
wise,  in  case  of  his  non-appearance  after  the  repetition  of  two 
summonses  and  upon  a  fourth  citation  issued  (which  is  more  than 
is  requisite),  justice  is,  notwithstanding,  administered :  for,  al- 
though any  one  is  summoned  before  a  judge  to  whose  jurisdiction 
he  does  not  belong,  he  ought,  nevertheless,  to  appear  in  judg- 
ment,   and  allege   an  exception  to  be  referred  to  his  daily 
judge,  in  order  that  there  may  be  evidence  thereof,  and  that 
the  exception  may  be  decided  upon  a  knowledge  of  matters, 
namely,  whether  he  belongs  to  the  jurisdiction  of  that  judge  or 
aot(l).     The  mode  of  proceeding  in  this  case  is  as  follows. 

§  1.  If  every  requisite  has  been  properly  observed,  and  the  First  Defaulf, 
defendant  does  not  appear  or  send  an  attorney,  the  plaintiff  J|]jJ  £^t^ 
prays  that  the  Jlrst  default  may  be  granted ;  and  for  the  benefit 
thereof  the  defendant  is  deprived  of  all  declinatory  exceptions, 
that  is,  the  exception  to  evade  the  jurisdiction  of  the  judge,  and  > 
a  second  citation  is  granted  to  the  plaintiff  against  him,  with  in* 
demnification  of  costs. 

§  2.  If  the  defendant  fails  to  appear  the  second  time  also,  the  8econd  Dtfalt* 
second  default  is  prayed  for  and  granted  against  him;  and  for  the 
benefit  thereof  he  is  deprived  of  all  dilatory  exceptions,  that  is, 
of  the  right  to  the  day  of  deliberation  and  delay,  and  a  third 
citation  is  granted  against  him,  with  indemnification  of  costs  as 
before* 

§  3.  And  if  he  does  not  appear  for  the  third  time,  the  right  to  ThWDgftuW 
the  third  default  is  granted  against  him;  and  for  the  benefit 


i  ■  *  *     *    ' 


(i)  1%,  Ff.  si  quit  in  jus  ?ocat.  non  trit. 
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How  to  purge  or 
redrew  it. 


What  tort  of 
Cases  a  termi« 
noted  at  the 
First  Default* 
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thereof  the  person  in  default  is  deprived  of  all  peremptory  t*> 
ceptums,  that  is,  the  exception  against  the  termination  and  pro- 
nunciation of  judgment,  and  the  plaintiff  is  allowed  to  verify 
his  claim,  that  is,  to  deliver  his  claim  to  the  judge  and  the  pn»6 
relative  thereto;  in  order  that  justice  may  be  done  upon  the 
same  accordingly  (1).  But  before  the  court,  upon  the  third  de- 
feuft  or  neglected  right,  a  fourth  citation  is  granted,  ex  super- 
abundanti.  (2) 

§  4.  But  in  order  that  no  person  may  be  condemned,  to  whom 
it  was  impossible  to  appear,  or  who  was  necessarily  prevented  (3), 
the  parties  in  default  are  allowed,  after  the  first  and  seoood 
de&ult  or  neglected  right,  to  purge  the  seme,  that  is,  to  justify 
themselves;  provided  the  effect  thereof  (that  is,  the  right  which 
the  plaintiff  has  obtained  thereby)  prevails,  namely,  that  the 
defendant  may  allege  no  evading  exception  and  delay,  but  an- 
swers immediately;  and  further,  pays  the  costs  incurred  fay  the 
plaintiff  on  account  of  his  neglect.  But  against  the  third  de- 
fault no  purging  or  justification  is  allowed,  except  by  relief; 
that  is,  by  redressing,  for  certain  reasons;  unless  any  thing  can 
be  alleged,  and  which  may  be  heard,  against  the  wrong  execu- 
tion of  the  citations.  (4) 

§  6.  In  some  cases,  the  citations  need  not  be  repeated,  but 
justice  is  done  after  the  first  and  second  default;  as  in  cases 
where  the  debt  appears  on  record  or  book,  or  by  public  bond, 
by  virtue  of  which  prayer  is  made  that  the  amount  due  maybe 
deposited,  and  then  the  case  is  further  proceeded  with  defini- 
tively, that  is,  to  a  final  judgment  upon  three  neglected  rights 
and  citations  repeated  as  aforesaid.  (5) 

But  before  the  court  of  Holland,  in  cases  where  any  one  « 
summoned  to  confess  or  deny  his  signature  or  seal,  for  the  bene- 
•fit  of  the  first  neglect  the  writing  is  considered  as  acknowledged, 
and  the  person  in  de&ult  is  condemned  to  deposit  the  amount 
due,  and  a  second  citation  is  granted,  by  which  the  defaulter 
is  summoned  against  the  plaintiff  to  see  the  amount  deposit- 
ed and  adjudged,  delivered  to  him  upon  bail,  that  is,  to  see 
it  secured  under  security,  should  it  be  otherwise  determined  by 
final  decision:  and  if  such  defaulter  does  not  appear  then,  for 


(i)  Ordon.  op'c  atuk  ran  de  juititie, 
fcc.  art.  2,  3. 
(a)  Vide  Instruct.-  van  den  Hove  ran 

Holland,  art.  108. 

(3)  1.J3-  §  *•  F£  de  re  judic  1.IO. 
Cod.  quoanodo  et  quando  judex. 


(4)  Instruct,  van  den  Hove  van  Hol- 
land, art.  122.  Ordonn.  op  "t  atuk  Taaee 
justttie,&c.art«  j.  MeruL  Fins.  Cw.  L4- 
tit.43.c-  3. 

(5)  Ordonnant.  op  *t  ttufc  nn  de  jua- 
titie,  &c.  art.  6* 
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the  benefit  of  the  second  default  the  amount  deposited  is  con-        §  6. 
finned  to  the  plaintiff  upon  his  bail  and  surety.  (1)  IP^^T  **" 

If  the  depositing  of  the  amount  is  subject  to  any  considera- 
tion, it  is,  notwithstanding,  adjudged  upon  the  first  default  or 
neglected  right,  but  otherwise  than  Salvo  purge  on  the  next  law 
day,  that  is,  reserving  the  right  of  justification  and  answering 
against  the  same,  to  be  made  on  or  before  the  next  law- day,  or 
otherwise  in  cities  where  law -days  are  holden  every  day  in  eight  to 
fourteen  days.  And  although  the  said  condition  be  not  previously 
expressed  therein*  the  defendant  is  nevertheless  often  allowed  to 
purge  or  vindicate  himself  on  the  next  following  law-day ;  and  is 
heard  in  his  defence  if  he  thinks  himself  aggrieved  thereby.  (2) 
When  any  one  is  summoned  to  see  execution  granted  against 
him  upon  prescribed  decrees,  judicial  acknowledgments,  volun- 
tary or  prayed  for  condemnation,  or  submissions,  upon  decisions 
or  agreements,    upon   matters  relative  to  which  there  were 
judicial  proceedings,  and  respecting  which  it  appears  by  public 
instruments  that  judgment  was  obtained,  then  also  for  the  benefit 
of  the  first  default,  judgment  and  execution  are  granted  with 
indemnification  of  costs  incurred  on  that  account.  (3) 

And  likewise,  in  cases  where  any  one  is  subpsenaed  to  give 
evidence  of  the  truth,  if  at  tfie  time  he  was  subpsenaed  he  was 
present  within  the  jurisdiction,  he  is  condemned  at  the  first  de- 
fault to  give  evidence  of  the  truth,  at  his  atSon  expence,  upon 
penalty  of  imprisonment.  (4) 

Moreover,  in  cases  of  taxation  of  costs,  the  defaulter  is  by  the 
first  default  deprived  of  the  right  of  diminution,  that  is,  of  de- 
duction, and  the  taxation  is  proceeded  with,  without  hearing, 
him.  (5) 

In  cases  of  appeal  only  two  defaults  exist;  and  likewise,  when 
any  one  is  summoned  to  admit  the  lawsuit  and  to  proceed 
therein  as  heir  to  the  deceased,  according  to  the  last  documents 
and  pleadings,  that  is,  to  accept  the  instituted  suit  of  the  deceased 
as  good  in  the  state  in  which  it  was  left,  and  to  proceed  therein  (6). 
And  in  cases  in  which  a  person  is  cited  to  warrant  and  indemnify 
something,  only  two  defaults  are  allowed.  (7) 


(z)  Instruct,  van  den  Hove  van  Hol- 
land, art.  1x9. 

{%)  Vide  Merula,  Prax.  Civ.  Kb.  4. 
tk.  43.  c*  3. 

(3)  Ontoanant.  op  *t  stuk  van  de  Justi- 
ne, &c.  am  7«  Instruct,  rat;  den  Hove, 
an.  xi  8. 


(4)  Ordonnant.  &c.  art.  8. 
(j)  Vide  Instruct,  van  den  Hove,  art, 
xi8. 

!6)  Ibid.  art.  1  is.  et  seq. 
7)"'" 


Ibid.  art.  115. 


p  P  2 


$80 


tO^DefMktfAfpe&rmwmMdgmmA   [BeokV. 


Proof  of  |D»- 
mand,  bow  to  be 
produced,  and 
of  what  Effect. 


DiaBDianoo  of 
■  the  suit,  in 
of  the  Plaintiff's 
Nod-  appeal  ance 
and  of  the 
Defendant's 
Appearance* 


Penalty  of  being 
deprived  of  one's 
Right ;  what  it 
as,  and  of  what 


$  7.  If  the  plaintiff^  for  the  benefit  of  the  obtained 
neglected  right,  iully  verifies  die  claim  eontaiaed  in  Ik  ifiaj§» 
tkm,  the  defendant  in  default  is  condemned  by  toe!  jtdgment 
to  satbfy such clnim,  with  costs;  but  if  he  does  not  verify  Hfiflj, 
^and  the  case  admits  of  denbt^  he  is  altewed  to  supply  tbukfirt 
by  oath,  at  the  discretion  of  the  judge?  and  if  he  pnatsa** 
tbing  whatsoever,  the  defendant  is  released  frosn  the  immai, 
but  is  nevertheless  condemned  to  pay  the  casts  of  the  salt  (!) 

§  S.  If  the  plaintiff  himself  does  not  appear  on  the  day  ip- 
pointed,  the  defendant  may  pray  that  the  suit  seay  bo  dfaamai: 
and,  on  aocotmt  of  the  ptontieTa  non-appearance,  he  is  rebsad 
from  the  instituted  suit,  with  indemnification  of  costs  (2).  Ad 
m  cases  of  appeal,  the  appeal  is  deolaved  abandoned,  tftstu- 
ineflfectuat;  and  the  appellant  is  condemned  to  pay  thieeoilB.($) 

f&U,  after  the  answer  is  filed  and  the  suit  it  completed, 
either  the  plaintiff  or  the  defendant  fails  to  proceed  in  the  roil, 
prayer  is  made  that  the  party  in.  default  may  bo  deprived  of 
the  benefit  which  he  would  have  derived  on  that  day  (4).  Wtech 
deprivation  of  right  is  also  granted  (saving  to  the  defaalter  haa 
right  of  justification  and  answering  far  hnnself),  and  is  to  he  »• 
dMssed  on  the  next  law-day?  or  otherwise  the  party*  in  thfauk 
is  excused  for  suck  reasons  as  ho  may  allege,  and  he  n  atia 
allowed  to  redress  sueh  neglect)  provided  he  pays  die  cost*  (5) 


(i)  Instruct,  van  den  Hoven,  art.  10S. 
Ordonnant  op.  't  a|ult  van  de  iustitie.fcc.  act. 
3*  DD.  ad  K  13.  Cod.  de  judSc*  1. 68.  eteeq. 
%£,  eod.    Andr.  GaiL  lib.  i.  obs,  c.  fa. 

(a)  Instruct,  van  den  Hove,  art.  in. 
Qrdocm.  op  't  stub  van.  de  justitie,  &o. 
ait.  a. 

(3)  Instruct,  van  den  Hogea  Read,  ait 
%%5* 


(4)  Iastmct.  van.  den-Hove,  afc  b- 
Instruct,  van  den  Hogen  Raad,  art.  454- 
DEK  ad  1. 13,  Cod.  de  }udi*~ 

(5).VMe  Damhouder,  Pw.  O-  c-tf 
et  seq.  Wieland,  Prax.  Cb.  «.  3-  c-* 
et  seq.  Andr,  Gait  L  1.  obt.  J*  •* 
Merula,  Prax.  Civ.  lib.  4.  tk-JKiP* 
Ordonnant.  op  *t  stuk  van  de  josAJeia  •* 
stedtnen  test  piatteji  lanj}*,  act * »x0* 
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CHAPTER  XV. 

Qf  Demand  and  Conclusion. 


\  1.  Demand,  hem  to  be,  mack. 

2.  As*,  before  the  Court  of 

Holland. 

3.  Hew  in  the  Cities  and  in  the 

Country. 

4.  Of  the  Consequences  of  mak- 

ing a  Demand. 

5.  How    to  demand    (hat  the 

amount  may  he  provision- 
aUsj  Sepsmted  of  semted. 


$  $.  Demsmd  of  Fruits  md  iV- 
teresL 

7.  Demand  of  Costs,  Loss,  and 

Interest. 

8.  Salutary  Clause,  whats  and 

its  Meet. 

9.  Accumulation  bf  actions. 
10.  Whether  and  v>hen  a  de- 
mand aHdV&ncltsm  May 
besdtetvk 


JF  the  defendant  appears  on  the  day  appointed  tike  plaintiff 
ought  to  make  a  judicial  demand  against  him  of  whatever  he 
(bins  from  him.  This  demand  is  twofold,  verbally)  or  in  writh- 
ing, at  the  option  of  the  litigating  parties*  or  otherwise  accord- 
ing  to  the  judge's  desires 

U.  All  cases  are  commenced  verbally,  and  short  notes  kept  Demand,  how 
thereof;  otherwise  the  pleas,  if  too  long,  art  reduced  into  writ*  to  *•  made# 
ing  with  references  by  short  notes;  with  this  douse,  "  making 
claim,  front  in  serif  tit ;"  whereupon  the  defendant  answers  ter- 
•ally,  and  the  suit  is  further  completed*     This  being  done*  the 
Wgafcing  parties  cause  the  case  to  be  pleaded  verbally,  if  the 
same  can  be  decided  in  a  summary  way,  and  without  further  in- 
vestigation j  or  otherwise,  if  it  be  a  case  requiring  aqy  further 
legal  consideration  or  facts,  the  litigating  parties  agree  together; 
or  if  die  case  involves  any  points  of  law,  they  are  desired  by  the 
judge  to  describe  the  same  by  memoirs,  that  is,  short  writings 
of  the  merits  of  the  case*  and  additions  or  advertisements,  which 
are,  means  of  laws  alleged,  or  otherwise,  if  the  case  consists  of 
facts,  by  a  demand,  answer,  replication,  and  rejoinder,  of  which 
we  shall  distinctly  treat  hereafter. 

$  2*  There  are  several  modes  c€  instituting  a  demand  and  con*  He*  tefcre 
elusion,  according  to  the  nature  of  the  demand ;  which  modes  HoUuuT  °* 
are  also  twofold  before  the  court  of  Holland  and  the  high  court* 
viz.  verbal  institution,  which  merely  consists  in  a  brief  conclusion 
of  the  means  of  the  plaintiff's  information,  as  is  contained  In  his 
mandate  in  the  manner  following,  viz.  "  concludes  upon  the 
"  means  contained  in  the  impetrator's  mandate,  and  upon  suck 
"  others  as  may  be  subsequently  deduced  if  necessity ;  that  the 
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How  in  the 
Cities  and  in 
the  Country. 


Of  the  Conse- 


"  defendant  should  be  condemned  to  satisfy  to  the  impeftntor," 
&c.  But  if  any  subsequent  means  be  necessary,  the  demand  is 
made  in  writing  containing  such  subsequent  means,  and  thereupon 
a  brief  conclusion  is  made  in  the  following  manner;  viz.  *  making 
"  demand,  caused  to  be  said,  that,  &c.  and  concludes  upon  the 
"  same  and  other  means  if  necessary  to  be  subsequently  deduced, 
"  that  the  defendant  should  be  condemned,91  &c 

$  3.  Bat  in  cities  and  in  the  country,  where  no  petitions  m 
mandates  with  means  precede,  but  the  citations  are  executed 
either  verbally  or  in  writing  without  means,  it  is  usual  to 
propose  the  facts  of  the  case,  whether  verbally  or  in  writing, 
summarily  and  clearly ;  and  cause  is  to  be  concluded  upon  what- 
ever is  demanded  by  the  plaintiff  from  the  defendant,  in  the 
following  manner ;  viz.  "  the  plaintiff  says,  and  the  truth  is  so, 
"  that,  &c.  and  he  concludes  therefore  that  the  defendant  should 
"  be  condemned  to  satisfy  the  plaintiff,"  &c. 

$  4.  In  these  proceedings,  the  tenor  of  the  conclusion  is  parti- 
2^^™^"  cn^ar'y  to  ^e  observed ;  namely,  that  the  same  be  in  every  point 

applicable  to  the  means  of  the  claim ;  for,  if  by  the  means  of  the 
demand  something  more  be  desired  which  was  not  in  the  tenor  of 
the  conclusion,  no  regard  will  be  paid  thereto  in  the  decision  of 
the  case ;  for  the  decision  ought  to  stand  upon,  and  cannot  go 
beyond  the  conclusion  of  the  claim.  (1) 

§  5.  Therefore  the  plaintiff  ought  to  pay  good  attention, 
whether  by  a  provisional  decision  he  can  obtain  any  right,  which 
he  then  ought  to  add  to  his  conclusion,  with  the  clause, "  that  the 
amount  claimed  should  be  provisionally  deposited."  (2) 

§  6.  And  likewise,  in  claiming  any  immoveable  propertr, 
unjustly  possessed  by  another,  the  conclusion  of  the  demand 
ought  to  be,  that  the  defendant  should  be  condemned  to  de- 
liver up  to  the  plaintiff,  &c.  u  with  the  fruits  and  interest 
«*  thereof  derived  since  the  termination  of  the  case,"  orother- 
wise  from  such  time  as  the  defendant  was  bound  to  debter  <¥ 
such  property.  (3) 
Demand  of  §  7.  And  in  common  cases  attention  ought  always  to  be  pa* 

lm«*£0,9,  Wd  to  $*  clause  of  costs,  loss,  and  interest ;  whether  they  arisen** 


How  to  demand 
that  the  Amount 
may  be  provi- 
sionally depo- 
sited or  secured. 

Demand  of 
Fruits  and 
Interest, 


(i)  Aut.  ofTeratur.  Cod,,  de  litis  con- 
testat.  Innocent,  in  cap.  super  literis  extr. 
de  rescript.  Bart,  ad  J.  Aurelhss  28.  § 
Stichum,  7,  Ff.  de  libera t.  legat.  Wieland, 
Prix.  Civ.  tit.  4.  c.  3.  Damhouder,  Prax. 
Cir.    c.  IC2.  n.a,  3.   Andr.  Gail,  lib.  1. 

©I~B.  1. 

(2)  la  what  case  such  demand  has  effect, 


see  Wieland,  Pract.  Cir.  tk.4.  *  -4-* 
Damhouder,  Prax.  Chr.  cioj.*** 
ch.  xix. 

(3)  1.  22.  Cod.  de  reKme.  l*°* 
de  fruct.  &  lit.  expens.  |  a-  *** 
offic.  judic.  Vide  Wiekad,  Ph*  <>* 
tit.  4.  c. 5.  Dasnboud.  Prax. Or.  M0* 


Ch.  15.}        Of  Demand  and  Conclusion* 


J8S. 


obligation,  or  from  the  matter  itself  through  default  of  pay* 
ment.  (1) 

§  8.  To  all  the  preceding  pleadings,  it  is  usual  to  add  the  salu-  Salutary  Clause, 
toy  clause,  that  is,  the  aiding  conclusion  f  viz.  "  or  to  such  other  JJ^       "* 
u  purposes  as  the  Lords  ex-qfficio  vel  juris  via  shall  judge  to. 
"  suit  the  plaintiff  best99     Which  clause  is  of  such  effect,  that 
all  the  right  to  which  the  plaintiff  may  in  anywise  be  entitled, 
upon  the  means  contained  in  his  demand,  i&  understood  thereby 
to  be  stipulated  in  the  conclusion.  (2) 

§  9.  Many  and  several  actions  of  one  and  the  same  nature  Accumulation  of 

Against  one  and  the  same  person  may  be  added  to  one  and  the  ActSoot> 

same  demand,  viz.  when  in  several  cases,  several  amounts  are 

doe  to  me  by  one  and  the  same  person,  I  may  add  all  of  them 

to  one,  and  institute  an  accumulated  demand  (8) ;  and  so,  for  one 

and  the  same  crime  a  criminal  and  civil  prosecution  may  be 

commenced,  to  punish  and  fine,  and  for  more  than  one  fine  on 

account  of  the  same  offence :  Thus,  it  is  usual  among  us,  in 

cases  of  smuggling  and  transgression  against  the  revenue  laws, 

to  add  together  in  the  prosecution,    and  to  inflict  different 

punishments  and  fines  on  account  of  one  and  the  same  cause  (4) ; 

and  likewise  in  alternative  cases,  in  which  something  ft  left  to 

the  choice  of  the  adverse  party,  or  to  the  judge's  discretion,  several 

cases  may  be  added  together,  which,  however,  is  no  accumu- 

lationjof  actions,  but  an  alternative  conclusion,  and  a  suit  at 

option;  or  otherwise,  if  the  choice  consists  of  cases  of  different; 

kinds,  in  which  one  annuls  another,  he  is  to  be  confined  to 

the  one  or  to  the  other.  (5) 

§  10.  When  a  demand  has  been  once  made,  it  may  be  altered  Whether  aod 
at  any  time  before  filing  the  answer  and  litis-contestatym ;  but,  g^  conclusion 
after  it  has  been  made,  and  an  answer  has  been  filed,  the  de-  «*yi»*fc««d- 
mand  may  not  be  increased  or  altered  in  any  part  to  the  preju- 
dice of  the  party  (6) ;  unless  it  takes  place  under  civil  petition, 
that  is,  by  way  of  redress  obtained  from   government,    and 
upon  the  payment  of  costs;  but  the  demand  may  be  always 


(t)  Vide  Wieland,  d.  tit.  4.  c.  6  and  9. 
Damhooler,  Prax.  Civ.  c.  105.  108. 

(2;  Arg.  1.  66.  Ff.  de  judic.  1. 83.  §1. 
Ff.  de  verb,  oblig.  1.  unic.  Cod,  ut  qui 
desunt  advocatorum  paribus  judex  sup- 
pleat.  Vide  Andr.  Gail.  lib.  I.  obs.  61. 
n.  11.  Dazjihouder,  Prax.  Civ.  c.  109. 
Sande,  L  t.  t.  4.  d.  x».  Neostad.  Cur. 
HoJl.  decia.  14. 

($)  L.  1 1.  Ff.  de  juriadictione.  Bart,  k 


DD.  ad  1. 3.  Cod.  de  edendo. 

(4)  d.  1. 1 1.  Pf.  de  juriadict.  Vide  Andr* 
GaiL  lib.  1.  oba.  63.  n.  3.  9.  et  van  de 
Arrenen,  c.  5.  h.  16.  Anton.  Teasaur. 
decia.  18.  Hartmann.  Obterv.  tit.  49.  oba. 
3.  n.6. 

(5)  I  33*  !&*><•  <**'  wtion.  L  I.  CooV 
de  funis. 

(6}  1.  »3.  FT.  dt  judic. 
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decreased,  even  after  the  answer  is  filed  aad  before  judgment  it 
given.  (1) 

To  the  practice  and  mode  of  making  demands  and  of  plead- 
ings certain  forms  belong,  which  are  usually  followed ;  sad  con- 
Corning  which  we  shall  treat  infra,  cb.  xix. 


arr 


Of  how  many 
Sot* 


CHAP.  XVI. 

Of  Delay  and  Day  of  Consideration. 


\  1.  Day  of  Consideration  and 
Delay 9  what;  and  how  to 
be  granted. 

2,  7.  Of  how  many  Sorts. 

8,  4.  What  k  allowed  before  the 
Suit  is  completed. 

t  •  Whether  and  when  unneces- 
sary* upon  the  defendants 
Answer t  and  the  Plaintiff** 
Replication, 


§  6.  Whether  and  when  after  tie 
Suit  is  completed. 

8.  Whether  and  when  ogansl 

the  Amount  oftheDcmaai 
being  secured  or  dtpsM, 
and  other  Provision*. 

9.  Dey    and  Delay  after  tk 

Decision,  whether  ad 
which  prevails. 


+*mm 


■w 


$  1.  IF  the  defendant  appear  either  personally  or  by  his 
attorney  before  the  judge,  in  proper  time,  in  order  that 
he  may  not  be  surprised  by  any  thing  new  being  offered,  and 
so  be  put  out  of  the  means  of  necessary  defence,  he  has  in  every 
respect  his  time  and  day  of  consideration,  which  is  granted  by 
one  judge  for  a  shorter  time  and  by  another  for  a  longer  time, 
according  to  their  respective  instructions  and  ordinances,  and 
also  according  to  the  exigency  of  the  case :  so  that  the  space  of 
time  allowed  to  a  defendant  at  his  request  for  consideration, 
depends  principally  on  the  judgment  and  discretion  of  the 
judge.  (2) 

§  2.  Day  and  delay  are  sometimes  granted  before  the  suit 
is  completed,  sometimes  after  its  completion,  and  sometimes  after 
judgment  is  given,  in  order  to  postpone  execution;  of  which  « 
shall  treat  in  a  subsequent  part  of  this  work. 


■Jmv 


(x)  Jason  in  §  omnium,  I.  Instit.  de 
UCt.  Bart,  in  1;  edita.  Cod.  de  edend.  1. 
quidam  existhnaverunt.  ai.  FT.  de  reh. 
cred.  See  Andr.  Gail.  lib.  x.  obs.  74. 
n.  5.  St  seq.  Wieland,  Pract.  Civ.  tie.  4. 
c  ix.  Damhouder,  Prax.  Civ.  c.  ixo. 


(2)  Cap.  quoad.  15  in  fin.  Eatr.  «**  K 
sen  tent.  fc  de  re  judic.  Vide  Insroct-na 
deu  Hove  van  Holland,  art.  69.  7J-  lV' 
Ampliat.  van  de  Instruct,  an.  it  -A*** 
Gait  lib.  1.  oU.  53.  n.  20.  obs.  91.  a- >$• 
Merula,  Pract.  Qr.  fib.  4.  tiL  to*  c  ii  *• 
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$  5.  The  time  allowed  for  day  and  delay  before  the  comply  Whit  k  allowed 
lion  of  tke  suit!  is  that  time  which  is  necessary  to  enable  a  party  j,  completed, 
to  a  suit  to  appear  properly  before  the  judge :  before  the  court  of 
justice  this  time  is  usually  taken,  at  least  fourteen  days  previously 
against  persons  residing  in  Holland*  and  against  those  in 
Zealand  three  weeks,  and  in  the  country  by  the  first  ensuing 
law-day,  if  the  summoning  takes  place  at  least  three  days  before, 
otherwise  it  would  be  extended  to  the  next  law-day  but  one*  (1) 

§  4.  According  to  the  ordinance  of  justice  in  the  cities  and 
country,  no  day  of  consideration  or  delay  is  granted  in  and  until 
the  completion  of  the  suit,  in  closed  cities  in  cases  amounting  to 
one  hundred  gilders,  and  in  villages  fifty  gilders  and  less ;  which 
are  to  be  completed  verbally,  and  settled  in  a  summary  way 
without  any  delay,  unless  for  important  reasons,  on  the  appli* 
cation  of  either  of  the  litigating  parties,  the  judge  thinks  any 
delay  necessary  (2).  But  in  cases  exceeding  the  aforesaid  sum 
in  value,  or  in  other  real  or  personal  actions,  eight  days  will 
be  granted  to  the  defendant  against  the  daiflfc  in  the  cities,  and 
before  the  bailiff  and  men  or  judges  of  villages  fourteen  days, 
to  answer  against  the  same,  which  time  is  likewise  granted  to 
produce  replication,  and  rejoinder.  (S) 

§  5.  Provided,  however,  that  for  such  replication  or  rejoinder  Whether  end 
no  time  be  granted,  if  nothing  new  be  alleged  or  produced  by  umecesiary 
the  defendant's  answer  or  the  plaintiff's  replication  subject  to  uPm  lhB  , 
any  consideration,  because  such  time  or  delay  was  not  limited  Answer,  and 
otherwise  but  in  cases  where  it  is  required,  and  ought  always  to  n*^^*1 
be  restricted  and  refused  where  it  is  not  highly  necessary  (4) ; 
so  that  if  the  defendant  either  immediately,  or  after  taking  time 
for  consideration,  makes  no  other  opposition  but  a  contrary 
conclusion,  that  is,  a  mere  defence,  the  plaintiff,  who  on  his  part 
ought  always  to  be  ready,  ought  to  proceed  without  any  delay* 
And  likewise  the  defendant  (in  case  the  plaintiff  alleges  by  his 
replication  nothing  new  upon  the  answer,  but  persists  in  his 
demand  or  instituted  action),  may  have  no  new  delay  for  con* 
sideratUNt;  but  ought  also  directly  to  complete  the  suit,  especially 
in  the  country ;  where  the  advocates,  according  to  the  tenor  of 
the  above-cited  ordinance,  contrary  to  its  sense  and  to  the 


(i )  Ordonnant.  op  \  stuk  van  de  justide, 
fee.  art.  i.  Amplkt.  rat  de  Instruct,  an.  x. 
Papegay,  page  18.  Merula,  Pract.  Civ. 
lib.  4.  «.  *4»  c.  14. 

(»)  Ordannant.  op  *t  stuk  van  de  jiuutie, 
&c.  art.  Ht 


(3)  Ibid.  lit.  I  a. 


v4)  DO.  ad  1.  1.  Cod.  de  dilatfonib.  et 
1.  a.  in  pr.  Cod.  de  temp,  appelfet.  Me* 
rata,  Prtt,  Civ.  lib.  4.  tit.  8©.  c  x.  n.$% 
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Whether  and 
when,  after  the 
Suit  is 
completed. 


Whether  and 
when  against 
the  Amount  of 
the  Demand 
being  secured 
or  deposited,  and 
other  Provisions* 


of  its  institution,  in  every  pleading  apply  for  time,  merely 
to  delay  each  other  and  to  render  the  cases  perpetual.  (1) 

$  6.  Day  or  delay,  after  the  completion  of  the  suit,  is  that 
time  which  is  granted  to  any  one  for  producing  his  proofs, 
having  the  witnesses  heard,  refuting  the  witnesses,  and  saving 
the  evidence  by  assertions  and  confirmations  against  the  refuta- 
tion, which  delay  is  usually  granted  from  one  law-day  to  another. 
or  otherwise  from  fourteen  to  fourteen  days. 

§  7.  Of  these  days  of  delay  some  consist  of  mere  orders ;  after 
which  a  party  is  allowed  for  particular  reasons  to  make  a  sub- 
sequent application  for  delay.  Others  again  are  peremptory, 
that  is,  under  the  penalty  of  deprivation  of  one's  right,  by  virtue 
of  which  justice  is  done  upon  whatever  is  produced  by  either  of 
the  litigating  parties ;  which  delay  in  the  cities  and  in  the  country 
is  usually  granted  on  pain  of  the  said  deprivation,  in  order 
thereby  to  prevent  any  further  or  subsequent  application  for 
delay ;  but  before  the  court  of  Holland  it  is  unnecessary  to  be 
added,  where  every  day  and  terms  are  peremptory;  that  is  to 
say,  are  safe,  after  which  no  more  delays  are  granted.  (2) 

§  8.  Against  prayer  to  have  the  amount  claimed  deposited 
or  secured,  and  other  benefits  and  applications  for  provisional 
decision,  such  as  in  cases  of  light  of  possession  and  the  like,  no 
day  for  consideration  is  allowable ;  but  the  defendant  ought, 
on  the  day  appointed,  to  answer  peremptorily  provided  that,  in 
cases  wherein  prayer  is  made  to  have  the  amount  claimed 
deposited,  proper  copies  be  delivered  to  him,  together  with  the 
citation  of  the  documents  upon  which  the  said  prayer  is 
grounded.  But  if  the  delivery  of  such  copies  be  neglected,  the 
defendant  may  apply  for  it  on  the  day  appointed,  as  well  as  for 
the  day  of  consideration  (3) :  which  mode  of  proceeding  i> 
followed  both  in  the  cities  and  in  the  country. 
,  Day  or  delay  after  the  decision  is  that  time  which  is  granted 
to  any  one  for  consideration,  whether  or  no  he  wishes  to  appeal 
froip  the  decision.  For  this  purpose,  ten  days  are  allowed  among 
us,  and  twenty  days  more  e?fpire  after  the  appeal  has  been 
entered,  to  prosecute  the  same;  within  which  time  the  judgment 
may  not  be  carried  into  execution  (4).   In  this  delay  may  be  in- 


(x)  Vide  Aantekenning  op  ?het  i%  art. 
van  de  ordonn.  op  bet  stuk  van  de  justitie, 
(memorandum  upon  the  nth  article  of 
the  ordinance  concerning  administratkm 
of  justice.) 

(a)  Instruct,  tan  den  Hove,  art.  69. 7$. 


144.  AmpUat.  van  de  Instruct,  arc  iJL 

(3)  Vide  Papegav,  p.  19.  AmpC* 
art.  9. 

(4)  Instruct,  van  den  Hove,  art- 19& 
Oidonnant  o{>  't  stuk  van  de  jusajejks* 
art.  43. 
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eluded  the  time  and  suspension  of  the  satisfaction  of  the  judg- 
ment, which  is  granted  by  the  judge  according  to  the  circum- 
stances of  cases,  concerning  which  we  shall  hereafter  treat  more 
extensively.  ( 1 ) 
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CHAP.  XVII. 

Of  Exceptions,  that  is,   of  the  Defendants   Objections  to  the 

Plaintiff's  Suit. 


§  1 .  An  Exception  defined,  audits 
different  Sorts, 

2.  Of  the  declinatory  Exception m 

3.  Of   Exception    against    the 

Person  of  theJadge. 

4.  Of  Dilatory  Exceptions. 

5.  The  Appointment  of  the  Day 

being  too  shoff. 

6.  When  any  one  has  been  sum- 

moned' to  appear  on  a 
Feast  Day. 

7.  What  Exceptions  are  to  be 

taken  against  those  who 
carry  on  a  Lawsuit  in  the 
Name  of  another,  and  not 
on  their  own  Account. 

8.  How  far  it  is  usual  to  apply 

for  a  Copy  of  the  Procura- 
tion. 


§  9.  How  far  it  is  the  Practice  to 
demand  Security  for  the 
Costs  and  Domicilium  ci- 
tandi. 

10.  Juratory    Caution,   whether 

and  when  sufficient. 

1 1 .  Application  for  Time  to  war- 

rant and  make  Indemnifi- 
cation, whether  or  when  to 
be  made. 

12.  Of  the  Oath  de  Calumnia. 

13.  Of  Peremptory  Exceptions. 

14.  Of  Errors  in  Calculation. 

15.  How  the  Exceptions  are  to  be 

made  before  or  after  Litis- 
contestation. 

16.  By  what  Exceptions  one  may 

or  may  not  persist. 


T^EFORE  the  defendant  answers,  he  ought  to  consider  well 
whether  he  cannot  evade  the  plaintiff's  suit  by  any  excep- 
tions, especially  such  as  may  serve  to  evade  the  jurisdiction  of 
the  judge ;  for  he  is  not  allowed  to  do  it  after  the  answer  has  been 
filed,  by  which  be  is  understood  to  have  submitted  himself  to  the 
jurisdiction  of  the  judge.  (2) 

§  1.  An  exception  is  an  objection  of  the  defendant  against  the  An  Exception 
suit  of  the  plaintiff,  as  well  to  evade  the  judge  as  for  the  purpose  different  Sora? 
of  delaying  or  annulling  the  case ;  whence  it  is  to  be  understood 


(i)  On  thb  subject,  also,  the  reader  may 
eonsultaDamhouder,  Pract.  Civ.  c  114.  ft 
teq,  Wieland,  r?#ct.  Civ.  tit.  4.  c.  15,  fc 


seq.  who  have  discussed  it  very  fully. 

(2)  1.  pen.  Ff.  de  jurisdict.  1.  30.  Ff.  dt 
judkus. 
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Of  tha  declina- 
tory Exception. 


Of  Exception 
against  thePer- 
of  the  Judge. 


Of  dilatory 
Exception* 


The  Appoint- 
ment of  the  Day 
being  too  short. 


When  any  one 
hn  been  sum- 
moned to  appear 
on  •  Featt  or 
Leave-Day* 


What  Exceptions 
are  to  be  taken 
•gainst  those  who 


that  these  exception*  tmoftbiee  aorta,  w.  declinatory*  dilatory* 
a»!  peremptory* 

$  9.  A  ikcHfiat&ry  eweptxm  k  that,  by  which  a  perfton  take* 
exception  against  the  subordination  to  the  judge  (1),  in  order  la 
evade  or  reject  his  jurisdiction  (if  summoned  before  him  unlaw- 
fully), and  that  he  may  be  referred  by  the  judge  to  his  daily 
judge.  This  sort  of  exceptions  prevails  in  all  cases  in  which  s 
person  is  summoned  before  a  judge  to  whose  jurisdiction  he  is 
not  subject,  of  which  we  have  already  treated. 

§  3.  To  this  head  of  declinatory  exceptions  also  belongs  the  ex- 
ception against  the  person  of  the  judge»in  order  to  evade  his  juris- 
diction (2) ;  but  since  tribunals  have  been  established  among* 
us,  consisting  of  a  certain  number  of  judges,  it  is  allowed  to 
reject  any  one  of  them  on  account  of  enmity,  relationship,  or  other 
causes,  but  not  to  reject  the  whole  tribunal,  or  to  evade  the  same 

§  4.  A  dilatory  exception  is  an  application  for  a  day  and  time, 
by  which  the  cause  ift  prolotaged  and  delayed.  It  may  be  allowed 
for  several  causes,  at  the  discretion  of  the  judge,  as  already 
Stated. 

§  5.  To  this  class  of  exceptions  also  tekmga  the  exception 
against  the  shortness  of  the  time,  or  feast  or  leave  day*,  when 
any  one  has  been  summoned  to  appear  in  judgment  by  that 
time  (4) :  for  if  in  the  cities  or  villages  any  person  be  not  sum- 
mooed  three  days  before,  and  if  in  court  at  least  fourteen  days  be 
not  granted  (5),  he  may  take  exception  against  such  time,  be- 
cause he  was  summoned  too  short  a  time  before  the  law-day,  and 
then  time  is  granted  to  him  until  the  foUowitag  law-day,  (6) 

§  6.  But  as  to  the/eatf  or  leave  days,  when  any  one  has  been 
summoned  to  appear  on  a  leave  or  feast  day,  on  which  days  the 
courts  do  not  sit,  the  summoning  will  not  be  rendered  void  by 
it,  but  will  be  prolonged  by  the  occurrence  itself  till  the 
following  law-day.  (7) 

$  7.  Against  those  who  do  not  sue  tenf  one  in  their  owa 
but  who  proceed  at  law  for  lend  on  behtdf  of  another*  previouJy 


«Mk 


MMMk 


M_M*te**<«a*4 


(I)  I.  ult.  Ff.  de  juradtct.  1.  a.  Ff.  si 
quk  in  jus  vocat.  non  ierit. 

(a)  1.  16.  et  auth.  aeq.  Cod.  de  jud. 

(3)  Vide  Mentk,  Prax.  Cml.  lib.  4. 
tit.  40.  c  4.  Damhouder,  Praz.  Civ. 
1. 1*5.  Wieland,  Pract.  Civ.  tk.5.  c,6. 
Andr.  Gail.  lib.  T.  obs.  33.  n.  1,  a,  3. 

(4)  c.  1.  in  judic.  in  element.  1.  a.  Ff. 
at  quia  ex  jus  vocat.  son  ievit.  1,  in.  Cod. 
tkfariis. 

(5)  AmpUat.  van  dt  instruct,  art.  9. 


Ordcfinant,  dp  *  atok  fan  tie  jmtfcat,  *c 
art.  1. 

(6)  Vide  Mertria,  Prax.  Civ.  fib.  4- 
tk*4<x  c.  ix.  n.a. 

(7)  DD.  ad  1. 1.  Cod.  dcoffic  civ.  pi- 
Vide  Instruct,  van  deal  Hen,  aft..?* 
Damhouder,  Prax.  Civ.  c.  6ct  n.  7.  Wie- 
land, Prax.  Civ.  tit.  2.  c.  8.  aw  5,  6>  % 
Merola,  Prat.  Civ.  lib.  4.  tit.  ft*,  c  1+ 
n.  it.  Ptec.  vanBtserta^cia  n.itv 
Cbristi*.  tola,  decavrcu  a.  is. 


Ch.  17,] 


Qf  Inceptions. 


to  angering,  a  person  may  require  evidence eC  thai*  authority,  carry  0*  a.  Leg- 
end of  the  right  upon  which  tbq<  wish  to  establish  their  power  ^5* 
in  claiming  jeatiee  (!>.  Against  those  who  iaatitiite  a  dam  on  noC  OBtheirofn 
aoooont  of  a  purchased  actio%  %  party  way*  previous  to  an- 
swering, require  a  declaration  of  the  suae  given,  for  it,  in  order 
that  he  may  consider  whether  o*  got  he  would  wish  to  appro- 
priate to  himself  the  right  of  sueh  purchase* 

§8.  Someta*vewiahed*Uotointix>duce  t^  Howfrritw 

before  they  answer,  they  should  be  desired  to  produce  the  powea  for  a  Cop/* 
of  attorney  and  copy  thereof,  by  wtue  of  which  the  proctor  acts  the  Procuratk,B- 
judicially  in  the  case  of  his  constituent  (2) ;  but  m  consequence 
theiea&  especially  in  the  citka  and  in  the  country,  the  ease  is  not 
detained  or  delayed*  ptxmdedi  that  the  proctor  pronisae  to  pro- 
duce the  sane  by  the  first  opportunity,  and  takes,  the  case  at  his 
peril  and  for  h»  own.  (5) 

§  9.  But  if  the  plaintiff  be  a  stranger,  having  no  property  Howfcritisthe 

j      al    •     •  j"_^         ^a!_«j        i^r  i_  *.t_         »A  •    •     *•     Practice  to  da- 

under  the  jurisdiction  of  the  judge  before  whom  thesiut  is  insU-  mand  Security 
tuted,  the  defendant  may  apply  that  he  should  gire  security  for  farJtJle  9^°» 
the  costs,  and  for  whatever  the  defendant  may,  on  the  contrary,  duadi. 
hare  to  dabnfroai  him  in  reconvention,  ia  order  to  recover  from 
soch  plaintiff  whatever  he  may  be  condemned  to  pays  and  more* 
over,  tint  he  (the  plaintiff)  shoftld  point  out  doimrilwmcitaadi, 
that  i*  a  fixed  place,  under  the  same  jurisdiction  where  all  cka*> 
Jaaosand  judicial  demands  can  be  executed  against  him.  (4) 

$  10.  But  if  he  be  not  able  to  get  security*  he  ought  to  be  JumoryGMi- 
adtnjftted  under  juratory  caution*  (cautie  juratoir)  that  is*,  upon  InTJheT^ 
hia  oath  thali  he  will  satisfy  the  same,  (fi)  sufficient. 

§•  11.  If  any  one  be  caUed  to  answer  in  a  matter,'  in,  which  Application  for 
another  is  also  under  obligation  of  doing  so  to  him,  as  in  cases  „!£*  whether 
where  one  ia  obliged  to  warrant  and  free  something*  the  defen-  f"dra^en  to 
slant  may  likewise,  before  he  aaswen*  apply  foe  time  to  seek  for 
redress  against  the  ether*  and  then  the  first  case  must  be  peat- 
pos*d  until  sneh'timeas  the  case  so  to  be  redressed  or  warranted 
beaettfaL    But  a  mere  releaae  or  indemnification  cannot  detain 
the  first  suit,  which  ought  to  proceed  notwithstanding.  (6) 


(x).  Vide  Damhoudet,  Prax«CiE.  c$z. 
&  c.  132.  &  133.  Meruit,  Pni.  Civ. 
Kb.  <•>  tit.  40.  c  7,  8. 

(aft  Aix*  1*  «4-  Cod.  de  probat. 

($)  Vide  supra,  ch.  ir.  $  7.  p.  j$». 

(4)  Auth.  geHcraliter.  Cod.  de  epise.  ft 
der.  junct.  Norn.  112.  c.  3.  Cod.  de  his 
cptt  sccoSa  noa  post*  Chnstin.  id  leg. 
Mechiia,  tit.  7.  art.  19.  Marant.  Prax. 
Aur.  pert;  6.  de  secbdit  octave-  menfcn 


.   judfcii,.  n.  1 6.    Horat,  Carpan.  ad  statut. 
Mediolan.  part.  1.  c  44*  n-  1X- 

(5)  d.  auth.  genoraliter  Cod.  de  epUc. 
&  cler.  Pyrrh.  Maur.  uacc  de  fide  jwt* 
serious  1.  pert,  prioc.  3.  sect,  pishid. 
c.  aj.  alias  34.  n.  ai.  Gail.  Kb.  2.  00*47* 

(6)  Vide  Papegay,  pig,  (nihi)  »> 
Damhowter,  Pra*.  Clr.  c.  134. 
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Of  the  Oath 
dt  $alumnia. 


Of  peremptory 
Exceptions. 


Of  Errors  in 
Calculation. 


How  the  Ex- 
ceptions are  to 
be  made  before 
or  after  the  litis* 
contestation. 


By  what  Excep- 
tions one  may  or 
may  not  persist. 


§  12.  Formerly,  it  was  customary  for  the  plaintiff,  previously 
to  filing  an  answer  and  the  completion  of  the  suit,  to  be  obliged  to 
swear,  that  he  instituted  his  suit  bondjide,-  relying  upon  his  good 
right,  without  any  wish  of  vexing  the  adverse  party  by  it  (1); 
but  at  present  this  is  seldom  observed.  (2) 

$  13.  Peremptory  exceptions  are  such  objections  of  the  defen- 
dant as  set  aside  the  whole  lawsuit,  whether  they  consist  of 
points  of  law  or  facts ;  such  as  the  exceptions  against  deceit, 
fraud,  craftiness,  or  that  the  money  has  not  been  counted,  that 
the  payment  was  not  made,  renovation  of  debt,  forgiveness  of  debt, 
and  the  like.  (3) 

§  14.  To  this  class  of  exceptions  also  belongs  the  exception 
against  errors  in  calculation,  which  a  person  may  always  plead, 
according  to  the  rule  "  upon  a  wrong  calculation  no  payment  on 
be  enforced;"  which  is  to  be  understood  of  accounts  consisting 
in  form,  and  in  which  the  calculations  can  be  made  again,  and 
the  subsequent  calculation  thereof  has  not  been  renounced  by 
agreement.  (4) 

$15.  The  peremptory  exception  ought  to  be  made  with  the 
answer,  and  at  the  time  the  answer  is  filed  with  this  clause,  vi&, 
that  "  he  should  not  be  admissible  finally  and  ordinarily ;"  but 
declinatory  and  dilatory  exceptions  ought  to  be  alleged  before 
the  answer,  and  before  the  completion  of  the  suit  (5) :  and  the 
one  ought  to  be  made  before  the  other;  for  if  the  defendant 
alleges  only  dilatory  exceptions,  and  applies  only  for  a  day 
without  further  protest,  that  is,  without  a  reservation  of  his 
further  right,  (which  is  usually  added  thereto  in  these  words, 
viz.  "  before  the  answering,  I  reserve  the  right  to  take  excep- 
tion, or  to  make  any  subsequent  prayer") ;  as  otherwise,  if  * 
person  answers  to  the  suit,  it  would  be  understood  that  he 
thereby  submitted  to  the  judge,  and  then  he  is  thereby  deprived 
of  his  right  of  taking  declinatory  and  dilatory  exceptions.  (6) 

§  16.  In  this  sort  of  exceptions  are  likewise  included  three 
sorts  by  which  one  may  persist,  that  is,  by  which  a  judgment 
may  be  delayed  before  one  need  proceed  with  the  instituted  suit 
viz.  renvoi,  that  is,  a  declinatory  exception  to  evade  the  jurisdk- 


(i)  1.  a.  &  tot.  tit  Cod.  de  jurejurand. 
propter  caluraniam  dando. 

(i)  Vide  Merula,  Prsut.  Civ.  lib.  4. 
tit. 44*  c.i.  et  seq. 

(3)  Vide  Merula,  Prax.  Civ.  lib.  4. 
tit.  49*  c.  13, 14. 

(4)  1.  uoic.  Cod.  de  errore  calculi,  junct. 
1. a.  Cod.  de  re  judic.  Vide  Maacard.  de 
probat.  vol.  1.  condus.  353,  n.  24. 2c  acq* 


(5)  1. 16.  Cod.  de  judic.  DO.  ad  Lj?- 
Ff.  de  re  judic.  L  la.  Cod.  de  except. 
L  19.  Cod.  de  probat.  Maram.  &  a* 
ceptionib.  part.  6.  n.  7,  8, 9. 

(6)  Vide  Merula,  Prai.  Or.  lb.  4. 
tit.  40.  c.i.  n.i.  Dambouder,  ftix* 
Civ.  c.  120.  n.4.  Wielaad,  «.*  c.  u 
Masuerii,  Prax.  tit.  de  ttCtfK.fr>  3- 
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tion,  and  to  be  referred  to  the  daily  judge ;  exception  litis  pen- 
dentis,  that  is,  that  the  case  is  already  pending  before  another 
judge;  and  exception  litis  Jtnite,  that  the  case  has  already  been 
decided  by  a  preceding  decree.  In  these  exceptions  are  also 
included^  exceptions  of  transaction,  that  is,  of  agreement  and 
decision  of  arbitrators  at  law,  appearing  by  public  instruments, 
or  under  the  party's  own  hand,  for  which  purpose  one  takes 
usually  one's  conclusion,  namely,  "  that  the  party  should  be 
"  declared  inadmissible,  and  that  absolution  should  be  granted 
"  upon  that  instance ;"  and  likewise  an  exception  of  having 
acquiesced  to  and  approved  of  the  decree  in  question,  which 
is  proposed  against  those  who  wish  to  appeal  from  a  judgment 
pronounced  by  an  inferior  court,  and  yet  by  evident  signs  and 
acts  have  approved  of  the  same,  and  therefore  are  supposed  to 
be  deprived  of  their  right  of  appealing. 

An  exception  litis  pendentis,  by  which  the  suit  with  respect  to 
the  defendant  is  made  pending  before  the  court,  is  understood  to 
prevail  as  soon  as  the  citation  has  been  properly  served  and  the 
claim  produced,  to  which,  before  the  court,  the  service  of  the 
mandate  would  be  sufficient ;  by  which  it  is  understood  that  the 
defendant  had  notice  in   sufficient  time,    and  that  the  suit  in 
respect  to  him  was  made  pending  before  the  court  (1).     And 
in  some  cities  there  are  statutes,  by  which  the  case  is  made 
pending  by  a  mere  summoning  before  peace-makers  (2),  which  is 
to  be  understood  with  respect  to  the  defendant,  as  the  suit  re- 
specting him  is  made  pending  before  the  court  thereby,  but  not 
with  respect  to  the  plaintiff,  who  may  always   renounce  his 
instituted  suit  before  the  answer  of  the  defendant,   and    de- 
viate therefrom,  or  institute  his  suit  again  before  another  com- 
petent judge,    as   already  stated  (3).      All  other  exceptions, 
whether  dilatory  or  peremptory,  may  be  well  proposed,  and  a 
previous  decision  be  prayed  for  thereupon ;  but,  notwithstanding 
the  same,  an  answer  ought  to  be  filed  upon  the  case  itself.  (4) 


(1)  cap.  %.  Uc  lite  pendente  nihil  inno- 
vetur.  In  Clementin.  &  cap.  praepasuisti.19. 
extr.  de  faro  comper.  Joan.  Papon,  lib.  7. 
tit.  8.  arrest.  1 .  Cons.  U  Adv.  Rotter- 
dam, voL  3.  cons.  316. 

(2)  Ampliat.  van  de  176  Burgertyke 
Keur.  der  atad  Ley  den,  art.  z.  Mexul. 
Prax.  Chr.  lib.  4.  tit.  34.  c.  11. 


(3)  Vide  cb.  11.  §  3.  p.  566,  supra. 

(4)*Ordonnant.  op  't  stuk  van  de  justi- 
tie,  &c.  art.  13.  Instruct,  van  den  Hove 
ran  Holland,  art.  88-  Ampliat.  an.  a. 
Damhouder,  Prai.  Civ.  c.  23.  et  seq. 
Merula,  P*bx.  Civ.  lib.  4.  tit.  40.  c.  1,  a. 
et  seq..  Wieland,  Prax.  Civ.  tit.  4.  e.  5. 
et  seq. 
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CHAP.  XVIII. 


§  1.  Re-convention  defined. 

2.  Within  what  Ttme  it  must 

be  brought  in. 

3.  Inwhat  respect  it  differs  from 

Compensation 


Qf  Re-cmverUum. 

%  4.  In  what  cases  it  takes  Effed 
or  not. 

5.  How  to  be  instituted* 

6.  How  it  terminates* 


Re-confcncion 
defined. 


Within  what 
Time  k  must 
bt  brought  in. 


In  whatRespects 
i  t  differs  from 
Compensation. 


§4,. 
la  what  Cases 
it  cakes  Effect, 
or  not. 


§  1.  TjB-CONVENTION  is  likewisea  sort  of  exceptiensgain* 
the  claim  of  the  plaintiff,  whereby  the  claim  is  (is  it 
were)  rendered  ineffectual,  or  is  compared  with  what  the  de- 
fendant has  again  to  claim  from  the  plaintiff (1);  so  that  if  any 
one  claims  from  me  twenty,  and  I  again  had  a  claim  against  him 
of  fifteen,  or  a  similar  twenty  of  the  same  sort,  I  may  in  sock 
case,  previously  to  answering,  make  a  counter-claim  again* 
him,  in  order  that  our  mutual  claims  may  be  judged  at  one  and 
the  same  time. 

§  2.  On  which  account  it  must  be  brought  in  before  the  an- 
swer ;  for,  if  it  has  been  brought  in  after  the  answer,  the  plain- 
tiff in  the  case  of  re-convention  makes  it  pending  before  the  aflie 
judge,  but  cannot  delay  the  first  instituted  suit,  the  proceedings 
of  which  are  in  an  advanced  state,  as  already  shewn.  (2) 

§  8.  Re-con^ention  differs  from  compensation  or  right  of  act-off 
so  much,  that  what  is  set  off  by  way  of  compensation,  ought  to 
appear  so  clear  as  to  make  it  of  the  same  sort,  propriety,  and 
substance,  as  that  which  is  compared  therewith ;  so  that  there* 
not  the  least  difference  in  it,  and  can  actually  annul  the  debt; 
namely,  not  only  in  every  stage  of  the  suit,  but  even  after  judg- 
ment, and  during  the  execution  of  such  judgment  (3).  Bat 
re-convention  also  has  effect  in  cases  which  are  unlike,  and  ifi 
which  it  cannot  appear  immediately,  that  compensation  might 
have  place  therein,  but  for  this  purpose  a  judgment  is  required; 
yet  in  such  sort  that  the  re-convention,  with  respect  to  the  manner 
of  suing  at  law,  must  be  of  the  same  sort  in  order  that  it  nuy 
have  its  progress  with  the  case  commenced  (4).  Further,  re- 
convention can  have  no  effect  to  oppose  a  prayer  to  have  the 


(i)  Novell.  96.  c.  V  §  flancimns,  et 
Novell.  123.  c.  25. 

(2)  Vide  ch.  viii.  §  6.  p.  552.  supra.  See 
also  Damhouder,  Prax.Civ.  c.  141.  n.  I, 
a.    And.  Gail,  dt  pace  public*  c.  xi. 


Wurmaer,  Pract.  1.  z.  tit.  12.  ohs.4* 
(3)L  x.l.  2.L4.  L8.C0d.de 

sat.  See  Grotius,  Inleyd.  fib.  3.  e.  4& 

And.  GaU.  lib.  2.  oh*.  17. 
(4)  Vide  ch.  vfii.  pp.  ss*$  Sfr**1- 
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amount  sequestrated,  unless  such  re-convention  be  likewise  of  the 
same  sort,  that  the  like  provision  of  sequestration  can  be 
claimed  (1).  For  the  same  reason  re-convention  also  does  not 
take  place  in  cases  of  possession,  and  in  cases  which  are  litigated 
on  account  of  the  right  of  possession  by  a  preceding  keeping  off, 
because  in  them  a  claim  is  made  in  a  summary  way  (2) ;  unless 
the  defendant  on  his  side  brings  in  the  same  right.  This  is 
called  doubling  the  interdiction,  which  is  almost  one  and  the 
same  thing  as  reconvention.  (S)  ' 

§  5.  According  to  our  practice,  no  special  summons  is  required  How  to  be 
to  institute  a  claim  in  re-convention,  but  it  may  actually  be  laid  Uwdtuted' 
in  supposition,    according  to  some  writers  (4),  though  others 
are  of  a  different  opinion.  (5) 

§  6*  The  manner  of  terminating  a  casein  re-convention  is  as  Howie 
follows:  the  plaintiff  having  instituted  his  claim,  the  defendant  tcrminate* 
likewise  institutes,  his  claim  in  re-convention,  and  at  the  same 
time  answers  to  the  first  claim  m  these  words ;  viz.  €€  mAlring 
re-convention  concludes,   &c."     Whereupon  the  person  who 
first  instituted  his  claim  must  answer  with  his  replication,  or  the 
defendant  is  detained  from  saying  any  thing  upon  his  first  claim, 
which  in  the  meanwhile  must  stand  still  until  an  answer  is  also 
given  upon  the  claim  of  re-convention ;  which  being  done,  both 
cases  are  reciprocally  terminated  at  one  and  the  same  time,  and 
the  plaintiff  in  convention  has  the  last  word  in  re-convention ; 
and  so  in  pronouncing  the  decree  both  cases  are  distincdy  de- 
cided namely,  "  doing  justice  first  in  convention  condemns, 
&c.  and  in  re-convention,  &c."  (6) 


(i)  Arg.  1.  3.  Cod.  de  compeitnt. 
(a)  Damhouder,  Plax.  Civ.  c.  141.0.9. 
11.  Sc  16. 

(3)  See  Willam  de  Groot,  Inleyd.  tot. 
de  Hollandse.  Practik.  1. 1.  c.  9.  a.  %j,s 

(4)  Vide  Papegay,  p.  a8. 

(5)  See  Banhouder,  d,  c.  1 4 1 .    Fiber, 


ad  auth.  et  conseqnenter.  Cod.  de  sentent. 
et  interlocut. 

(6)  On  thif  subject  see  further,  Dam- 
houder,  Prax.  Civ.  c.  X41.  Merula,  Prac. 
Civ.  1. 4.  tit.  43.  Wurmser,  Prac.  lib.  1. 
tit.  x*.  per  tot.  Durandi  Speeulum.  tit.  de 
reconvenuone. 
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CHAP.  XIX. 

Of  completing  the  Suit  both  verbafy  and  in  writing. 


§  1 .  Completion  defined. 

2.  Conclusion  of  Demand  at  the 

first  Commencement  of  the 
Suit,  how  to  bf.  tatm- 

3.  #010,    provisionally   against 

the  Debtor  himself. 

4.  How  against  the  Heirs. 

5.  Koto  upon  an  Hypothecation, 

or  in  case  of  Arrest. 

6.  ht  rei  viadioatio. 

7-  In  Complaint,  where  Posses- 
sion it  molested. 
&  fa  Afauttenqnce:, 
$.  I«t  Casts  of  Arte&, 
20.  By,  penalty,   in  case  of  In- 
novation. 

11.  In  Inheritances  from  Division 

of  Estates* 

12.  in  Cases  of  Possession  before 

the  High  Court. 

44.  In  Action  of  Purchase  ;  and 

ako  to  hate  Delivery  of 
Merchflnditfr  :    . 

45.  I*  ApgFWw&ons, 

16.  1%  Cp$es  of  Warranty. 

17.  In  Cases  of  Indemnification, 

18.  In  Cases  of  Injury  and  Ca- 

tumwt. 

19.  What  Right  belongs  to  the 

Fiscal  and  BaMf  in  those 
Cases.    . 

20.  To  institute  an  Action  ex 

lege    diffaniari,  ajfirmato- 
ry,  and  negatory. 

21.  In  Cases  of  Purging. 

22.  In  Cases  of  Preference. 

23.  Answers,  of  how  many  Sorts. 

24.  In  Renvoi,  or    declinatory 

Exceptions. 


(25. 
26. 

28. 


29. 


3d. 

31. 
32. 
33. 

34. 

35. 

36. 

37. 
.38. 

39. 
40. 

41. 

42. 
43. 


44. 
45. 


In  lis  pendens  or  lis  fimta, 
how. 

Answer  by  contrary  Coadi* 
sionM 

flaw  to  anjfwer  upon  t  Fft* 
vision. 

To  complete  the  Cast  at 
once  witb  the  principal 
Case,  without  dividing  th 
Pleadings. 

Whether  and  in  what  C«e 
the  depositing  of  the 
Amount  can  be  stopped. 

Answer  in  Cases  regard** 
Possession* 

In  Complaint. 

In  Maintenance* 

Answer,  in  case  of  being  dis- 
possessed  of  an  Jnhsritaw- 

In  Cases  of  Spolium,  or 
Destruction. 

In  Cases  of  Arrest  and  Pe- 
nalty. 

In  Cases  of  Injury. 

In  Cases  of  Preference. 

in  Cosies  to  have  Jcim  »• 
stituted  ex  lege  dtibasR- 

In  Cases  of  purging. 

Of  Answer  In  Cases  where  a 
Tender  is  -inftr 

Replication  and  ttejmsder, 
how  to  be  tna/fo. 

Conclusion  at  Law*  whaL 

Mode  of  proceeding  injudi- 
cial Cases,   byMemcrvk 
and  Advertisements  of  Let- 
in  Cases  of  Facts. 
The  making  and  prodndsi 
of  Acts. 


Completion 

-defined. 


\j  1.  "y^THEN  the  defendant  comes  ready  to  answer  upon  the 
principal  points  of  the  plaintiff's  application,  die  lav- 
suit  takes  a  real  commencement  (and  not  before)  for  the  compfc- 


Ch.  19.]        Of  completing  the  Suit,  $c.  993 

tion  and  conclusion  of  the  case  ( 1 ),  consisting  of  the  demand  and 
replication  of  the  plaintiff,  and  the  answer  and  rejoinder  of  the 
defendant,  Otherwise  denominated  litiscontestation ;  after  which 
the  conclusions  and  pleadings  cannot  be  altered  but  with  the  con- 
sent of  the  litigating  parties  (2).  In  order  to  have  redress  and  re- 
lief of  error  and  neglect  committed,  a  prayer  is  to  be  made  to  the 
sapreme  government,  by  petition,  or  by  a  petition  injudicio,  that 
is,  a  prayer  to  the  same  judge  before  whom  the  case  is  pending,  if 
the  neglect  be  trifling ;  which  being  prayed  for  and  obtained, 
the  party  has  a  right  (at  least  it  is  granted  on  such  condition) 
to  do  die  same  if  he  wishes.  The  conclusions  of  demand  are 
▼arious,  btrt  they  may,  for  the  most  part,  be  reduced  to  the  fol- 
lowing forms,  viz. 

§  2.  In  raw-action,  that  is,  at  the  first  commencement  of  the  Conduaon  of 
case,  if  it  be  to  have  payment  of  a  certain  amount,  the  demand  KmCo^l    * 
fe  made  as  follows :  "  That  the  defendant  should  be  condemned  n*"**™**  a 
"  to  pay  to  the  plaintiff  the  amount  of  .  .  .  .,  &e.  rnore  fully  to  be  takes. 
u  inserted  in  the  mandate,  together  with  costs."     But  in  the 
Cities,  and  in  the  country  where  no  written  applications  for  sum- 
moning are  necessary,  the  Suit  is  instituted  thus :  "  A.  as  attor- 
"  ney  of  B.  plaintiff,  against  C.  the  defendant,  to  have  the  pay- 
"  ment  of  the  sum  of,  &c.  resulting  from,  &c.  and  concludes 
*  to  have  condemnation  thereupon,    with    costs,"   or  other- 
'rise,  8tc. 

$  3.  If  the  debt  appears  from  such  instrument,  upon  which  a  How  provision- 
dtcree  earn  be  grounded  previously,  to  have  the  amount  claimed  ^^0™^^. 
deposited, we  usually  add  the  following  clause :  u  and  provisionally 
"  that  the  amount  claimed  should  be  deposited:*  or  if  die  debt 
appears  from  the  defendant's  own  signature,  it  is  then  concluded 
and  pleaded,  "  that  the  defendant  should  confess  or  deny  the 
"  bond;  and  moreover  that  he  be  condemned  to  pay  with  costs, 
"  and  to  deposit  the  amount  of  the  claim  provisionally." 

§  4.  And  if  the  person  be  the  heir  to  him  who  signed  the  bond,  How  against  the 
wie  concludes  that  the  signature  should  be  confessed  or  denied 
rt  least,  bonamfidem  agnoscendo,  or  that  he  should  admit  or 
leny  the  efects  of  the  bond  and  the  consequence  thereof  (3). 
f  *ry,  >mith  costs,  because  it  is  not  adjndged  otherwise  where 
here  is  no  pfayef ,  and  R  is  trnderstood  of  judicial  costs;  as,  other- 
rise,  if  the  case  had  suffered  any  damage  or  hinderance,  or  is 


(l)  ).  ij.  rem  ratam  haberi.  Arg.  1. 
sic.  Cod.  de  litie-contesut.    Gail.  lib.  I. 

(s)  Vide  Haxtm.Pist.  lib,  4.  quant.  4a.  , 

,      «  8  * 


Joan  a  Sande,  lib.  I.  titr  4*  def.  a. 

(3)  Vide  Joan  a  Sande,  lib.  1.  th.  Sj 
def.  x,  in  fin. 
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likely  to  suffer  any  in  consequence  of  nonpayment,  we  ought  to 
add  thereto,  "  with  costs,  loss,  and  interest,  already  suffered  or 
"  which  may  hereafter  be  suffered  ;"  and  also  if  the  principal 
be  claimed  without  making  any  mention  of  interest,  the  latter 
will  not  be  adjudged,  although  the  judge,  in  consequence  of  fol- 
lowing the  salutary  clause,  may  be  induced  to  add  it  thereto; 
because  it  is  not  considered  as  a  great  neglect  (1) ;  the  practice 
of  the  salutary  clause,  by  virtue  whereof  the  judge  has  the  power 
to  add  whatever  belongs  to  the  case  and  is  not  inserted  in  the 
.demand,  is  detailed  in  the  authorities  cited  below.  (2) 
How  upon  an  §  5.  If  any  immoveable  property  be  mortgaged  for  debt,  or  if 

w3in^»dr,I1,   any  property  be  Arrested  or  taken  into  custody  for  the  same,  wc 
Arrest.  add  '<  that  the  mortgage  contained  in  the  bond,"  or  otherwise, 

u  the  property  arrested,  should  be  declared  to  be  bound  and  sale- 
"  able  by  execution." 
in  rci  •    j  6.  In  cases  of  ret  vindication  that  is,  to  have  the  property  of 

,  ¥  fuucmt*.        .gome  goods  unjustly  possessed  of  by  another,  it  is  concluded  by 

the  plaintiff,  "  that  the  defendant  should  be  condemned  to  cede. 
"  and  to  withdraw  his  hands  from,  &c.  and  to  allow  the  plain- 
"  tiff  to  have  possession  thereof,  as  his  own  free  property,  and 
"  likewise  to  make  restitution  to  the  plaintiff  of  all  the  fruits  and 
"  profits  which  he,  the  defendant,  has  enjoyed,  or  might  bare 
"  enjoyed  thereof,  during  his  unlawful  possession  until  tbe  ef- 
*'  fectual  cession  thereof,  making  furdier  claim  of  costs,  lo*, 
u  and  interest" 

And,  if  there  be  any  provision,  that  is,  any  interlocutory  de- 
cree, either  to  obtain,  detain,  or  re-obtain  the  possession  of 
something,  in  the  possession  of  which  a  person  is  hindered,  or  if 
another  be  protected  against  him,  or  in  a  case  of  spcUm  <* 
destruction,  the  following  conclusion  is  taken. 
!t>  Complaint,         §  7.  In  a  complaint  where  the  possession  is  molested,  viz 

!Im™rtSr,IOn  "  that  by  the  sentence  of  the  court,  the  service  (exploit*)  of  tk 

"  commissioners  ordered  in  the  case,  should  be  approved  of 
"  as  good  and  legal,  and  to  be  rectified  and  declared 
v  effectual,  and  that  in  consequence  thereof  the  plainti 
"  should  be  maintained,  confirmed,  and  strengthened,  in 
"  his  lawful  possession  vel  quasi;  and  that  the  defends* 
"  should  be  condemned  to  make  indemnification  of  all  charge 
"  and  loss  occasioned  through  the  molestation,  turbulence*  aw 
"  hinderance  done  .and  caused  to  the  contrary ;  and  that  tbe  dc- 
"  fendant  be  interdicted  from  committing  Similar  acts  anjro^: 

(i)  Arg.  1.  4«.  Ff.  de  re  judical,  junct.    I    o.  n.  et  Damhouder,  Pnx.  G*1 c  lC* 
4  3%.  lmt.  de  actionib.  I    Morula,  IYax.  lib.  4.  tit.  37.  e.  *.  ■•  •• 

(a)  Vide  Andr.  Gail  lib.  1.  obs.  6l.    |, 
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"  and  that  the  trust  thereof  should  be  again  adjudicated  to  the 
"  plaintiff  upon  security,  &c." 

$  8.  In  a  case  where  the  possession  is  maintained :  "  That  ln  Maintenance. 
"  the  plaintiff  should  be  confirmed  and  strengthened  by  sentence 
"  of  the  court  in  his  lawful  possession  vel  quasi"  And  the  like 
in  the  case  where  the  possession  is  hindered.  In  cases  ofspolium 
or  destruction,  the  conclusion  is  as  follows :  "  That  the  defendant 
"  should  be  condemned  to  make  restitution,  and  deliver  up  to  the 
u  plaintiff  the  possession  of,  See.  together  with  whatever  was  upon 
"  and  in  the  property  at  the  time  the  defendant  deprived  the 
"  plaintiff  of  the  claim ;  and  moreover,  all  loss  and  interest 
"  sustained  by  the  plaintiff,  and  which  has  arisen  on  account 
"  thereof,  as  shall  be  calculated  by  him  upon  oath ;  and  that 
"  provisional  restitution  of  the  possession  of  the  said  property 
"  should  be  made  to  the  plaintiff" 

$  9.  In  cases  of  arrest  upon  the  goods.  *  To  have  approbation  J?-?^80* 
"  of  the  arrest  effected,  and  that  the  defendant  should  be  con- 
"  demned  to  pay  to  the  plaintiff,  &c. ;   and  that  the  goods 
"  arrested  should  be  declared  to  be  bound  and  saleable  by  exe- 
"  cution  for  the  same." 

1 10.  In  cases  which  are  proceeded  in,  on  account  of  innova-  By  Penalty 
tion ;  "  under  penalty  and  prohibition  to  obey  and  make  repa-  J^JJUJf 
"  ration  for  attempts  against  the  penalty,  if  any  thing  had  been 
a  committed   against  the  same;"  concluding  further  by  the 
means,  &c. ;  "  and  that  the  commands,  containing  penalty,  should 
"  be  declared  to  be  well  and  rightly  done ;  and  that  the  same 
"  are  to  take  full  effect ;  and  that  the  defendant,  in  consequence 
"  thereof,  should  be  condemned  to  withdraw  his  hands  from, 
"  &c ;    and  to  demolish  his  commenced  buildings,  and  put 
i '  matters  in  such  condition  as  they  stood  before  tlie  date  of  the 
'<  said  building ;  and  pay  all  the  costs,  loss,  and  interest  incurred 
"  and  sustained  by  the  plaintiff  on  that  account,  according  to 
"  the  taxation  to  be  made  by  the  court,  &c."     For  which  pur- 
pose a   short  time  is  usually  fixed ;  which,  if  taken  too  long, 
may  be  shortened  by  the  defendant  upon  a  prayer  for  a  mandate 
of  anticipation ;  and  if  any  thing  has  been  done  in  the  mean 
time  against  the  penalty  granted,  it  is  then  also  concluded  "  that 
"  the  defendant  should    be   condemned  to  make  restitution 
"  thereof, ante  omnia'9 

§11.  In  cases  of  inheritance  and  division  of  estates,  thus ;  in  inheritances 
"  That  the  defendant  should  be  condemned  to  deliver  to  the  j^£J£slofl 
"  plaintiff  a  proper  statement  and  inventory,  confirmed  by  oath, 
"  of  the  good*  left  behind  by  A.,  and  to  give  him  therefrom,  &c» 

883 


398 


Of  completing  the  Suit, 


[BookV. 


la  Cues  of  Pos- 
session before 
the  High  Court. 


In  Action  of 
Purchase; 


end  alto  to  have 
Delivery  of 
Merchandise. 


In  Cases  of 
Appropriation. 


c( 


4C 


ts 


«* 


cc 


"  with  the  fruits,  profits,  and  interest  thereof,  since  the  death  of 
"  the  said  A.  until  full  payment." 

§  12.  And  when  any  one  is  entitled  by  virtue  of  a  last  will,  or 
if  by  other  information  it  can  appear  without  difficulty  that  he 
is  entitled  to  an  inheritance,  he  proceeds  also,  to  have  possession 
thereof,  before  the  high  court,  "  praying  to  be  maintained  and 
put  in  possession  of  the  goods,  and  to  be  confirmed  and 
strengthened,  and  if  necessary  to  be  put  in  possession  el  the 
said  goods  vel  quasi,  &c. ;  and  that  the  defendant  should  be 
condemned  to  settle  all  hinderance  and  turbulence  done  con- 
trary thereto,  under  prohibition  of  committing  any  farther 
"  similar  acts*  and,  moreover,  that  he  should  bond  Jide  admit 
"  or  deny  the  testamentary  disposition  of  C,  and  that  the  trust 
"  thereof  should  be  provisionally  adjudged  to  the  plaintiff.'9 

$13.  And  likewise  in  the  cities  where  the  proceeding  b  that 
the  party  may  be  intrdfluced  into  the  house  of  demise,  and  for 
the  pecson  praying  to  be  introduced,  the  conclusion  and  plead* 
ings  are  the  same  as  in  the  preceding  case,  mutatis  mutandis. 

§  14.  In  action  of  purchase:  "  That  the  defendant  should 
"  admit  or  deny  the  bill  of  sale,  and  that  he  should  further  be 
"  condemned ;  and  that  the  amount  of  the  purchase  money 
"  should  be  provisionally  deposited  where  he  promised." 

To  have  delivery  of  merchandizes:  "  To  admit  or  deny  the 
"  letters  or  contract  of  purchase,  and  further  that  the  defendant 
"  should  be  condemned  to  deliver  to  the  plaintiff  the),  &&  and 
"  to  pay  the  costs,  loss,  and  interest  already  incurred  and  ns- 
"  tained,  or  which  may  still  be  sustained  in  consequence  of  the 
c€  non-delivery;  making  further  claim  of  costs,  &c" 

§  15.  In  cases  of  appropriation  r  "  That  the  plaintiff  dwM 
"  be  declared  to  be  more  nearly  related  to  the  seller  than  the 
"  purchaser,  and  therefore  to  be  entitled  to  appropriate  all  such 
"  lands,  &c.  and  whatever  is  included  therein  in  anywise  ,*  and 
<*  that  the  defendant,  in  consequence  thereof,  should  be  om- 
U€.  demned  to  withdraw  his  hands  from  all  of  them,  and  to  deliver 
«  them  up  to  the  plaintiff,  with  the  fruits,  profits,  and  interest 
"  thereof,  derived  therefrom  since  the  appropriation;  provided 
"  that  the  plaintiff  be  satisfied  to  act  in  every  point  according 
"  to  the  conditions  of  sale,  and  to  fulfil  the  contents  thereof, 
<'  and  discharge  the  defendant  therefrom,  and  independently 
"  thereof  to  indemnify  the  defendant  without  failure,  whatever 
"  he,  on  account  of  the  said  purchase,  might  have  disboned 
u  or  laid  otrt,  and  likewise  to  pay  him  double  ration  and  woe 
purchase,  and  generally  to  aV  father  whatever  he,  acoordhg 


cc 
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"  to  the  laws  and  customs  of  appropriation,  is  bound  and  obliged 
11  to  do  ;  making  farther,  &c." 

§  16.  In  cases  of  warranty :  ct  First  to  admit  or  deny,  &c.  J"  Cam  of 
"  and  that  the  defendant  should  be  condemned  to  warrant  the  Warranty* 
"  plaintiff,  and  to  keep  him  free  of  charges  and  damages  on 
"  account  of  the  suit,  demand,  and  conclusion  made  and  taken 
"  against  him  by  A.  on  the  said  account ;  and  that  he  should 
c*  properly  defend  him,  that  he  may  peaceably  possess  and  use 
"  the  said  goods,  and  shall  further  warrant  and  defend  the  said 
u  property,  according  to  the  tenor  of  the  said  contract,  and  jso 
«  forth," 

$  17.  In  cases  of  indemnification  and  discharge:  "  That  the  In  Cases  of 
«  defendant  should  be  condemned  to  indemnify  the  plaintiff,  and  Inderanificatio,T- 
u  to  keep  him  free  of  charges  and  loss  upon  the  demand  and 
"  conclusion,  made  and  taken  against  him  by  A.,  &c." 

§  18.  In  cases  of  injury  and  calumny:  "  That  the  plaintiff  in  Cues  of 
IC  should  be  declared  to  be  injured  by  the  defendant ;  and  that  Calumny. 
"  therefore  he,  the  defendant*  should  be  condemned  to  make 
"  honourable  and  profitable  amends  for  the  said  injury ;  at  first 
11  by  appearing  before  the  court,  or  otherwise  before  the  tribu- 
"  nal  where  the  case  is  pending,  in  the  presence  of  the  plaintiff^ 
"  and  there,  in  the  presence  and  hearing  of  every  one, 
ff  bare-headed,  to  ask  forgiveness  of  the  justice  and  the  plaintiff 
"  (if  they  wish  to  be  present),  declaring  that  all  the  words  of  • 

<f  injury,  spoken  by  the  defendant  at  such  time  and  place,  were 
"  expressed  without  consideration  and  utijustly,  and  that  he 
"  retracts  the  same,  and  is  very  sorry  on  that  account;  adding^ 
<(  thereto,  that  he  knows  or  imagines  nothing  against  the  plain- 
"  tiff  but  whatever  is  becoming  a  man  of  honour :  and  the  pro- 
"  fitable  amends  is,  that  he  should  pay  into  the  hands  of  the 
"  plaintiff,  to  the  poor,  or  otherwise,  to  serve  where  it  shall 
((  please  him,  an  amount  of,  &c,  he  undertaking  to  declare 
"  upon  oath,  that  for  a  similar  or  larger  amount  he  would  not 
"  suffer  a  similar  injury ;  claiming  further  the  costs." 

§  Id.  In  which  cases,  if  the  fiscal  attends  the  court,  it  is  con-  what  Right 
eluded  that  the ;deTendant  "should  be  arbitrarily  corrected  by  rT^RV/r 
the  court;"  which  may  likewise  be  followed  in  the  cities  (1).  in  those  Cases. 
But  in   Rhineland  no  higher  penalty  than  ten  gilders  is  im- 
jraed.  (2) 


(1)  Vide  Marrat.  Prax.  port  6.  Judici 
de  inquwk.  0.59,  ct  icq.  Boas.  Prax.  Cri- 
minal, tit.  S" 

88* 


(a)  Keuren  van  Rvnland,  ait.  14.  Vid* 
Gail.  lib.  1,0b*.  64, 6$» 
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§  20.  Next  follows  the  case  to  have  action  instituted  on  pain 
of  silence  (1)  ex  lege  diffumari,  in  the  manner  following:  "That 
"  the  defendant  should  be  condemned  within  six  weeks  to  insti- 
"  tute  his  action  and  complaint  before  the  court,  which  he 
"  means  in  anywise  to  have  against  the  impetrator  or  plaintiff; 
"  on  pain  of  being  ordered,  on  failure  thereof  at  the  expiration 
"  of  the  said  time,  to  observe  a  perpetual  silence  on  that  secant 
"  &c."  In  which  case  one  may  also  conclude  in  a  negatory 
way  :  "  That  the  defendant  should  be  declared  to  have  no  right 


<« 


or  action  on  account  of  such  reports  against  the  impetrator.1 


n»0i 


§  21.  In  criminal  cases,  when  any  one  is  accused  and  the  pec- 
son  accused  wishes  to  purge  himself,  he  may  by  pretention^  that 
is,  before  he  is  summoned  judicially  any  where,  place  himself 
before  the  court  for  the  purpose  of  purging,  himself,  as  follows, 
viz.  "  That  he  should  be  declared  to  be  pure,  clear,  and  innocent 
"  of  the  crimes  alleged  against  him ;  and  that  upon  the  bailiff  of 
"  N.  and  all  others,  a  perpetual  silence  should  be  imposed;  ami 
"  that  the  impetrator  should  be  provisionally  released  from  the 
"  obligation  of  personal  appearance,  under  liability*  and  upon 
"  promise  of  appearing  again  at  any  time,  sub  poena  confetti  d 
"  convictiy  and  be  allowed  to  employ  a  procurator,  &c" 

§  22.  In  cases  of  preference  between  several  creditors,  it  it 
concluded  as  follows :  *  *  That  the  plaintiff  should  be  declared 
"  to  have  the  preference,  for  the  arrears  due  to  him,  before  ill 
"  other  creditors  of  N.-,  having  no  better  right  to  the  proceeds 
iC  of  the  sale  of,  &c.  And,  in  case  he  be  not  preferred  to  than, 
"  he  trusts,  praying  for  justice  thereupon  previously,  that  he, 
"  the  plaintiff,  at  least  for  his  said  arrears,  should  be  declared 
u  to  be  entitled  in  concurrence  equally  with  all  other  creditors 
u  of  the  estate." 

The  defendant's  answer  does  not  consist  of  so  many  points 
but  principally  of  exceptions  and  contrary  conclusion,  that  is. 
Jull  objection,  and  presentation,  that  is,  tender. 

§  23.  Answer  of  exceptions  which  may  be  sufficient,  or  where- 
how  many  Sorts,  by  one  may  persist,   consists  of  the  following,  viz.  reference) 

litis-pendence,  or  litis  finite ;  whereof  is  said  distinctly  heretofore; 
and  it  is  made  in  the  manner  following : 
in  Renvoi,  or  '      *  ^4.  In  renvoi  (reference),  or  declinatory  exception,  of  which 
declinatory        we  have  already  treated  (5),  upon  the  ground  of  surreptiontiA 


(i)  I.5.  Cod.  deiogen.  manumits.  &L  6. 
Cod.  de  remits,  pignor. 


(a)  Vide  Censure  ftressa,  f*  * 
tit.  1.  c.  19.  o.  14. 

(3)  Vide  ch.  xrii.  p.  38S  to^ 
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obreption^  "  That  the  plaintiff  is  not  admissible ;  and  that  the 
"  case,  together  with  the  parties  (saving  the  reverence  due  to 
"  this  court),  should  be  referred  to  the  court  of  N.,  the  same 
"  being  the  defendant's  daily  and  competent  judge,  cum  cx- 
"pensis" 

§  25.  Otherwise,  it  is  only  concluded,  "  That  he  should  be  In  H*  pendens 
"  declared  to  be  inadmissable,  and  that  absolution  of  the  instance  OT  °* 

"  should  be  granted,  as  the  plaintiff  is  opposed  with  respect  to 
"the  lis  pendens,  or  lis  jinith>  &c.  or  regarding  the  submission 
"  and  decision  followed  thereupon,  &c." 

Whereupon  it  is  concluded  by  the  plaintiff,  "  That  the  pro- 
"  posed  exception  should  be  rejected,  and  that  the  defendant 
"  should  be  condemned  peremptorily  to  answer :"  and  both 
parties  having  persisted  therein,  and  the  suit  being  completed, 
justice  is  done  thereupon,  before  one  proceeds  further  in  the 
case :  and  the  exception  is  either  admitted,  and  the  defendant 
absolved  from  the  instance,  that  is,  from  the  institution  of  the 
suit ;  or  the  defendant's  exception  is  rejected,  and  he  is  con- 
demned peremptorily  to  answer,  notwithstanding  the  same. 

§  26.  Full  defence,  or  contrary  conclusion,  is  made  as  follows,  Answer  by 
viz.  "  That  the  proceedings  of  the  plaintiff  should  be  declared  ooodiuLi. 
"  to  be  surreptitious  and  obreptitious  proceedings,  and  therefore 
"  inadmissible;  and  that  the  plaintiff's  demand  and  conclusion, 
"  made  against  the  defendant,  should  be  rejected  with  costs." 

$  27*  And  if  the  plaintiff  had  prayed  that  any  provision  Howtoanewer 
should  be  mode,  an  addition  is  to  be  made  therein,  namely,  upooa      lswn' 
"  That  the  defendant  supposes  that  no  provision  is  applicable  to 
« the  case."  (I) 

§  28.  And,  according  to  the  practice  of  all  courts,  the  suit  To  complete  the 
is  completed  at  once,  as  well  upon  the  provision  as  upon  the  with  the  pritw. 
principal  case  itself,  by  replication  of  the  plaintiff  and  rejoinder  ^'■LSj*  w^m 
of  the  defendant;  which  practice  is  generally  pursued;  but  in  Proceeding 
some  cities  and  in  the  country,  a  practice  has  crept  in  through 
inexperience  of  the  procurators,  viz.  that  the  plaintiff  only  insists 
upon  the  provision,  without  completing  the  suit  updn  the  prin- 
cipal points ;  thereby  dividing  the  pleadings  and  the  one  point 
from  the  other,  to  oblige  the  judge  by  that  means,  as  it  were,  to 
do  justice  upon  the  provision  only,  to  the  great  expence  and 
trouble  of  the  litigating  parties;  who,  in  one  and  the  same  case, 
are  under  the  obligation  of  litigating  twice,  where  the  suit  may 
be  often  decided  finally  at  once*    And  it  belongs  only  to  the 


(i)  On  the  subject  of  proriiioos,  tee    I   pp.  36.etieq. 
Vaa   Letiwen,  Mamer  van  Procederen,    I 
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discretion  of  the  judge,  the  sirit  being  felly  instituted)  to  judge 
whether  and  when  the  same  can  be  finally  decided;  and  t&  pro- 
nounce, after  further  investigation,  whether  the  provision  it  ne- 
cessary or  not,  which  has  only  been  introduced  in  case  of  neces- 
sary delay  and  further  investigation  of  the  case :  so  that  tf  the 
case  consists  only  of  points  of  law  (as  frequently  happens),  the 
defendant  can  avail  himself  of  no.  facts,  by  which  the  suit  can  be 
delayed :  and  the  plaintiff,  who  ought  always  to  be  ready,  cannot 
legally  refuse  to  proceed  in  the  suit,  and  can  be  compelled  there- 
to, notwithstanding  the  provision  prayed  for.     And,  before  the 
defendant  files  his  rejoinder  upon  the  provision  prayed  for,  he 
ought  on  his  side  to  reply  to  the  defendant's  answer,  made 
merely  upon  a  contrary  conclusion,  especially  as  there  may  be 
several  points  of  the  principal  case  which  can  oppose  the  pro- 
vision, namely, 
whether  and  in      §  29.  I.  All  exceptions  of  payment,  comparison,  or  eompensa- 
That  HiTrf  the  t**11'   novation  or  division  of  debt,  and  similar  points,  which 
Amount  can  be   would  entirely  remove  the  suit,  so  far  as  it  can  appear  inuae- 
t'opped.  diately  without  farther  investigation,  either  by  a  public  instru- 

ment, or  by  the  plaintiff's  own  hand,  or  otherwise,  or  that  die 
ease  consists  of  points  of  law,  and  so  forth.  (1) 

II.  Provision  does  not  prevail  when  the  case  consists  of  a 
transaction  containing  a  reciprocal  obligation,  upon  which  no 
provision  can  be  demanded  against  the  one,  so  long  as  the  said 
transaction  is  denied,  or  alleged  to  be  fraudulent  on  the  other 
side,  or  that  it  has  not  been  fulfilled,  in  order  that  die  parte 
on  both  sides  may  avail  themselves  of  one  and  the  same  instru- 
ment (2) :  against  penalty,  it  admits  of  no  exception,  but  aa 
answer  ought  to  be  filed  on  the  principal  points,  because  penalty 
is  a  foundation  of  jurisdiction. 

III.  No  provision  prevails  if  the  handwriting  or  instrument  be 
denied,  or  if  fraud  be  alleged  against  it,  or  if  the  case  contained 
therein  is  denied,  or  the  cause  is  referred  to  the  oath  of  the 
plaintiff,  or  if  the  defendant  undertakes  to  prove  his  alibi,  that  is, 
that  he  was  at  a  different  place  at  the  time  the  instrument  was 
executed.  (5) 

(t)  Vide  Rebuff,  ad  C0a8tit.Rjeg.nauu    \       ty  l-  *4«  Cod.  da  ccewr.  et  com*, 

in  fine.  Math.  Coler.  de  process,  eaecutiv.  stipul.  Monarc.ad  audi,  ted  iioro  jure.  Coi 

•part.  4.  c.  t.  n.  194.  et  seq.  k  c.  a.  n.  33.  si  ce*t.  petat.  et  ad  1.  lS.  Cod.  a*  €0B^*' 

*  ton.  Impert.  Instk.  Forens.  lib.  1 .  c.  35.  pctta.  Chrietui.  vo|.  %,  dects.  5.  **9-?* 

See  also,  Joan  a  Sande,  lib.  1.  tit  8.  def.  3.  the  subject  of  these  exception*  and  oy*- 

*«4  WetifleW  that  that  practice  is  observed  tious  vrtiiA  may  iapteV  *•  pwfcfe*  *• 

everywhere.  Gerard  ronWaasenaar'sJiidiaPmt.oO. 

(a)  Vide  Math.  Coki.    de    process.  n.  17.  ft  sea,.    Joan  i  Sande,  B^i-  ***- 

txscut.   part.  4.   c.i.   n.  93.     Andr.  defin,  &  Conurt'ItarMfc)  4.  it.  4* 
Gail.  lib.  %.  obs.  1 7.  n.  u.  Sande,  dicUoco, 
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$  30.  1*  eases  concerning  possession,  that  is,  when  a  person  Answer  in  Ca*e« 
litigates  on  aeeount  of  the  right  of  possession,  to  have  provision  ^Sod°5   °*" 
made  by  interlocutory  decree^  viz.  in  case  of  complaint  against, 
or  maintenance  or  destruction  of  possession,  the  answer  is  made 
in  the  following  form: 

§  31.  In  complaint^  there  are  employed  arid  made  use  of  am-  in  Complaint. 
trary  facts  regarding  possession  and  destruction,  by  means  in 
writing,  by  which  the  defendant  maintains  a  similar  lawful  pos- 
session, and  therein  it  is  concluded  against  the  admission; 
*  and  that  the  trust  of  the  property  should  be  adjudged  to  the 
«  defendant  "(1) 

§  32.  In  maintenance,  the  interdiction  is  usually  redoubled  in  Maintenance. 
by  way  of  re-convention,  and  the  defendant  concludes  thus : 
"  redoubling  the  interdiction  that  he  himself  should  be  main- 
"  tained,  strengthened,  and  confirmed  in  the  possession,  vel 
"  quasi,  &c. ;"  and  then  answered  as  well  upon  the  convention 
as  upon  the  re-contention,  "  for  the  purpose  of  not  being  admis- 
"  sible,  and  to  have  absolution  of  the  demand  and  conclusion,** 

Otherwise,  only  for  the  purpose  of  not  being  admissible 
"  upon  the  plea  of  smrreption  and  obreption,  and  that  the  plain- 
'*  tiff's  demand  and  conclusion,  and  also  the  provision  prayed 
"  for,  should  be  rejected.'9 ' 

§  S3.  In  the  cities,  where  the  litigation  is  concerning  cases  of  Answer  ft  cm 
inheritance  devolved,  to  be  introduced  into  the  house  of  demise,'  testedof  aT*" 
they  follow  the  same  form  as  is  observed  in  cases  wherein  a  per-  Inheri»nce. 
soa  is  pu*  out  of  possession ;  and  therein  it  is  concluded  by  the 
defendant,  "  that  he  should  be  declared  to  have  put  out  of  pos- 
"  session  well  and  justly,  and  therefore  that  he  should  be  con- 
"  firmed  in  the  possession,  vet  quasi,  &c." 

§  34.  In  cases  of  destruction,  "  for  the  purpose  of  not  being  In  cfse>  <* 
"  admissible,  and  that  no  provision  is  applicable  therein**  Destractaa. 

§  35.  In  eases  of  arrest  and  penalty,  also  «  for  the  purpose  of  i„  cues  of 
"  not  being  admissible  upon  the  plea  of  surreption  and  obreption,  Arrest  and 
"  and  in  an  ordinary  way  to  have  absolution  of  the  demand, 
"  and  conclusion  made  and  taken  against  bim ;  and  that  die 
*  *  arrest  should  be  removed  without  any  costs  and  loss,  as  being 
"  wrongly  effected ;  and  that  the  commands  containing  penalty, 
"  should  provisionally  be  altered  into  simple  commands,  Sic" 

Otherwise,  also  "  for  the  purpose  of  not  being  adnisiiMe^ 
**  wpon  a  plea  of  surreptionsXid  obreption,  &c." 

§  $6*  In  oases  of %  injury,  reconvention  is  mostly  introduced,  in  cases  of 
via* «'tkat  the  plaintiff's  denaad  against  him  should  be  retorted  jInigry 

(t)  Vide  the  New  Papegay,  p.  190,  *  sjq. 
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M  and  therefore  that  he,  conformably  to  the  said  demand  made 
"  against  the  defendant,  should  be  condemned;  and  further  for 
"  the  purpose  of  not  being  admissible,  and  in  an  ordinary  way 
"  to  have  absolution  of  the  demand,  &c," 

Otherwise,  the  fact  is  denied  or  justified,  that  the  words  were 
not  spoken  animo  injurandi)  or  with  an  intent  to  throw  suspicion 
in  anywise  against  the  plaintiff;  and  it  is  only  concluded,  "  that 
"  he  should  not  be  admissible,  &c" 

§  37.  A  like  conclusion  is  taken  in  cases  of  preference,  by  every 
one  of  the  creditors;  who  mean  to  have  right  of  preference 
against  the  other ;  and  it  is  further  concluded  against  the  other 
"  in  full  defence,  that  the  other  should  not  be  admissible,  &&" 
§  38*  In  cases  where  it  is  demanded  that  an  action  should  be 
instituted  ex  lege  diffamari,  it  is  also  concluded  "  that  the  other 
"  should  not  be  admissible,  an^iu  an  ordinary  way,  &c" 

Otherwise,  "  the  defendant  is  willing  to  institute  his  action, 
"  within  the  stipulated  time,  before  the  competent  judge  of  the 
"  plaintiff,  or  before  the  court  at  his  option ;"  or,  '<  h6  denies  that 
"  he  uttered  any  defamatory  words  against  the  plaintiff;  and  on 
"  that  account  declares  that  he  has  no  intention  of  instituting 
any  action ;  and  therefore  that  he,  the  defendant,  has  no 
objection  that  silence  should  be  imposed  on  him,  with  com- 
M  pensation  of  costs." 

§  39.  In  cases  of  purging,  the  defendant  concludes  also,  "  that 
"  the  party  should  not  be  admissible;  and,  if  he  be  not  admis- 
sible,   that  then    his    demand  and  conclusion   should  be 
rejected." 

Otherwise,  "  that  the  plaintiff,  on  account  of  the  crinfe  com- 
"  mitted,  which  is  contained  in  the  mandate,  should  be  punished 
criminally  or  civilly,  &c" 

"  Or,  that  he  should  be  provisionally  put  into  close  confine- 
ment, in  order  to  proceed  afterwards  in  the  case  in  such 
manner  as  shall  be  deemed  expedient,  &cv ' 
Otherwise,  merely  "  that  the  party  should  not  be  admissible; 
consenting  to  excuse  him  from  personal  appearance,  pro- 
vided he  gives  security,  or  he  is  referred  on  that  account  to 
"  the  discretion  of  the  court,  &c." 

§  4a  If  the  defendant  does  not  extend  his  defence  to  the  foil 
demand,  or  does  not  deny  that  he  is  indebted  to  the  foil  amount 
of  the  demand,  but  admits  it  in  part,  or  will  offer  something  ebe 
instead  thereof,  which  he  thinks  would  be  sufficient,  it  is  con- 
eluded  as  follows,  viz.  "  Making  tender  he  is  satisfied,  &c  **& 
"  supposes  that  it  would  be  deemed  sufficient:  and  in  case  of 
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"  refusal  thereof  it  is  concluded  further  or  otherwise,  or  that 
"  that  the  party  should  not  be  admissible,  and  in  an  ordinary 
*'  way,  &c" 

And  it  is  commonly  answered  on  the  other  hand  by  the  plain- 
tiff, that  the  party's  prayer  should  be  rejected,  viz.  "  Rejecting 
"  the  tender  as  an  insufficient  one,  and  persisting  by  replica- 
"  tion ;"  or  otherwise,  the  tender  is  accepted,  and  thereupon 
condemnation  is  prayed  for  with  costs. 

§41.  The  demand  and  answer  being  made  in  this  manner,  if  Replication  and 
by  the  answer  Any  tender  be  made,  or  something  else  be  alleged  tolbe  nude.  °* 
as  a  mere  defence,  the  plaintiff  resumes  his  demand  and  alleges 
against  the  defendant  what  he  thinks  proper ;  or  otherwise  he 
persists  by  the  pleadings  and  means  of  his  demand.     This  is 
termed  a  reply,  against  which  the  defendant,  if  any  thing  new 
be  alleged,  may  file  his  rejoinder ;  or  otherwise  he  may  persist 
in  his  preceding  answer.    Further  pleas  are  not  allowed  among 
us,  but  the  case  is  now  considered  as  completed;  and  there- 
upon the  copies  of  the  documents  are  reciprocally  taken ;  and 
in  the  cities  and  country  it  is  usually  added  thereto,  that  they        §  42. 
reciprocally  reserve  their  right  of  refuting  the  evidence,  and  of  ^^JJJ^  * 
strengthening  that  evidence,  by  removing  that  refutation,  and  of 
making  conclusion  at  law,  that  is,  completing  the  suit,  and  pray- 
ing for  judgment  thereupon. 

j  43.  After  these  proceedings,  the  case  is  further  pleaded  ver-  Mode  of  Pro. 
bally,  or  it  is  written  (if  it  consist  of  points  of  law)  in  memorials  dicial  Cwes,"^ 
and  law  advertisements,  with  the  addition  of  all  such  letters  and  %e™2^" nd 

Advertisements 

-documents  as  the  litigating  parties  think  necessary  to  support  of  Law. 
their  right;  which  being  produced  in  a  list,  copies  of  such 
memorials  and  documents  produced  on  both  sides  are  allowed  to 
each  party,  in  order  that  they  make  their  remarks  upon  them  if 
they  think  proper :  and  it  is  likewise  concluded  at  law,  that  is, 
the  whole  suit  is  completed,  and,  with  a  proper  index,  is  brought 
into  the  secretary's  office,  and  judgment  thereupon  is  prayed 
for.  (1) 

§  44.  But  if  the  case  consists  of  facts,  then  the  parties  describe  inCtietof  Fact* 
the   same  by  libel,  answer,  replication  and  rejoinder,  with  the  - 
addition  of  such  documents  as  are  of  use  to  defend  the  said 
ease  (2).    After  which  the  parties  may  still  produce  some  alle- 
gations, and  as  many  law  advertisements  as  they  please,  without 
giving  notice  thereof  to  the  adverse  parties ;  but  not  any  thing 

—    '      "m    "  ■        '  ■■     ■  ■  n  i   -  ■■  -  »■  ii        i    ...  i  i       m  ■  — 

(i)  Vide  Merub,  lib.  4.   tit.  57.  per    I       (*)  Ordonnant  op 't  Huk  ran  de  juatiue 
cot.  Fapepji  pegp  61*.  |   in  d*  StedfB  m  tea  ptaca  Uade,  nit.  iy 
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consisting  of  iacts  (1).    The  commta  practice  in  lawmkt  oob- 
tbting  of  points  of  law  as  well  as  of  facto,  is  as  fellows: 

First,  in  a  suit  where  the  parties  appear  upon  notice  on  the 
appointed  day,  die  demand  is  made  and  titae  is  granted  to  the 
defendant  to  answer  thereupon ;  such  time  being  eapired,  the 
answer  is  given ;  and,  according  to  the  replication  or  rejoinder, 
the  parties  are  directed  to  describe  by  memorials  and  law  advert 
tisements,  and  to  add  thereto  such  letters  as  they  think  will  be 
of  we  and  belong  to  their  right,  and  to  produce  the  same  in  the 
oAee  of  the  secretary  to  the  court  from  fourteen  to  fourteen 
days. 

In  consequence  of  this  direction  the  memorials,  and  aU  such 
documents  as  are  contained  in  the  index  given  by  each  party, 
are  respectively  produced.  And  when  either  party,  whether 
defendant  or  plaintiff,  has  produced  his  memorials,  and  the 
other  has  foiled  to  do  it,  time  is  granted  to  him  on  pain  of 
deprivation  of  his  right;  which  time  is  usually  extended  to  one 
month,  unless  the  parties  appear  befcpe  a  commissary  of  the 
cowhand  bring  with  them  the  memorial*  and  pfoduee  the  airoe. 
When  die  parties  remain  farther  in  defalk*  stotiee  is  given  to 
thsnsj  to  produce  their  memorials  within  a  certain  tune,  or  to 
dpfaer  them  to  the  mttwaasioHesr.  A&dif  thoy  still  remain  » 
default,  a  petition  is  presented  to  tie  court;  paying  that  the 
potties  should  be  directed  to  produce  a  description  nf  their  case 
within  a  certain  time. 

if  *hey  centum*  to  remain  in  defalk,  an  insertion  is  io  such 
amwmit  on  the  lis  t  of  %he  notice,  and  oamnaflpd  js  yvflP,  and 
4m  parties  proceed  to  the  sentertcer 

When  the  patties  produce  their  memorial*)  eftcfa  of  than  n*J 
tekweopas  from  the  sec«fcur/s  offittf  of  sboh  memorials,  and  of 
Ae  documents  prfodooed  by  th*  edveta*  party,  and  write  ther 
aanawte  thsrnaprn  if  they  please;  btot  Ao  term  ia  granted  fr 
alripr  purpose,  nor  is  there  a  law  day  held;  and  as  soon  as  the 
memorials  are  in  the  bag,  the  suit  is  at  issue,  and  the  partial 
Map  proeaod  to  the  sefttenee*  (2) 
Themalo^iBd      ^^  Jb  cases  wifcare  the  parties  am  directed  to  make  acts  of 

their  pleas*  *nd  to  produce  them,,  without  hearing  witnesses,  a 
ia  also  made,  and  time  is  |pvan  to  the  defendant  Id 
Amsb  eigh*  to  fourteen  days* 


producing  of 


«M»P*MMdtM«*>*4^iM*M«*>«»M<M«l 


**    Mi  umiiiiib   m^^*hm  t 


(ij  Vide  MeruU,  Prix.  Cnr.  lib.  4. 
*.*#.  &}.  o.  %    Math*  cea*  3. 


(a)  Vide  Memh,  Pnx.  CML  »•* 
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If  it  be  im  the  high  oourt,  time  is  granted  to  the  defendant, 
on  pun  of  deprivation  of  right ;  and  also  before  the  court  of 
Brabant.  Bat,  before  the  court  of  Holland,  the  said  terms  are 
in  nowise  granted;  and  when  the  case  comes  on  again,  the 
defendant  ought  to  answer,  unless  he  has  considerable  reasons 

fcr  delay. 

And  then  the  defendant  answers  verbally  or  in  writing ;  and 
if  he  does  it  in  writing,  he  ought  to  deliver  in  his  conclusion 
immediately,  or  otherwise  the  secretary  will  sign  no  notes ;  and 
then  time  is  granted  to  the  plaintiff  to  reply  thereupon,  if  he  de- 
sires it.  On  the  day  appointed,  the  plaintiff  replies,  and  time  is 
granted  to  the  defendant  to  file  bis  rejoinder ;  and  if  the  pfaurafeff 
replies  in  writing,  he  ought  also  to  deliver  it  in  immediately,  as 
aforesaid. 

And  again,  on  the  appointed  day,  the  defendant  files  his  re* 
joinder,  and  the  parties  are  ordered  to  make  and  deliver  in  acts. 
But,  according  to  the  practice  of  the  court,  it  is  usual,  after  the 
plaintiff  has  instituted  his  demand,  to  grant  time  to  the  de- 
fendant to  answer  thereupon ;  and,  on  the  day  of  the  answer, 
the  suit  is  completed  on  the  roll  verbally,  and  then  direction 
is  given  to  make  and  deliver  in  acts  as  aforesaid ;  which  is  po- 
sitive, and  is  always  taken  according  to  the  institution  of  the  case, 
when  the  case  consists  of  facts,  and  when  it  is  not  necessary  to 
hear  witnesses:   and  then  the  parties  write  their  claim,  answer, 
replication,  and  rejoinder,  from  fourteen  to  fourteen  days;  and  the 
same  are  produced,    together  with  the  documents  belonging 
thereto.    This  process  is  denominated  "  the  making  and  pro- 
ducing of  acts :"  but  sometimes,  by  interlocutory  sentence  of  the 
court,  the  one  or  the  other  party,  or  both,  are  directed  to  hear 
witnesses  upon  the  facts  contained  in  the  documents;  which  is 
denominated  "  opening  the  points  of  office" 

When  both  parties  have  produced  the  acts  and  documents, 
the  case  is  then  also  at  issue. 

The  making  of  acts  and  hearing  of  witnesses  is  when  the 
parties,  being  heard,  are  found  to  have  contradictory  evidence, 
and  when  it  is  necessary  to  hear  the  witnesses;  in  which  case  the 
court  appoints,  on  contradictory  facts,  that  acts  be  made  and 
witnesses  be  heard. 

And  then  the  case  is  also  described  by  libel;  answer,  repli- 
cation, and  rejoinder ;  which  being  effected,  the  witnesses  are 
heard  upon  the  fact  or  facts  therein  contained.  (1) 


(1)  loitrucffe,  lit,  59, 
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Such  witnesses  ought  to  be  heard  within  ten  weeks  if  beyond 
sea,  and  within  eight  weeks  if  in  the  country ;  but  the  time  U 
easily  prolonged. 

That  time  being  expired,  and  the  witnesses  on  both  sides 
having  been  heard,  both  parties  renounce  the  hearing  of  farther 
witnesses,  and  take  time  to  refute  and  to  save  the  evidence:  and, 
upon  the  production  of  every  thing,  it  is  also  concluded  at  law, 
and  the  suit  is  put  at  issue.  (1) 

This  mode  of  proceeding  is  also  followed  in  the  cities  and  in 
the  country,  in  cases  where  it  is  necessary.  The  forms  and  in* 
stitution  of  memorials,  additions,  claim,  answer,  replication, 
rejoinder,  &c.  appear  in  the  new  Papegay.  (2) 


(i)  Vide  Meruit,  Pnu.  CiviL  lib.  4. 
•  50,  59,  60.  &  ieq. 


(i)  p.  61 2.  fc  *cq« 


{    609    ) 


CHAP.  XX. 

Of  Evidence  by  Writings  or  by  Witnesses. 


\  1.  Proof  of  Cases  how  to  be    | 
made. 

2.  Of  Public   Writing*    and 

what  Force  they  have. 

3.  Of  Private  Writings,  and 

what  Fbrce  they  have, 

4.  Public  Writings,  how  to  be 

confirmed. 
4.  Of  Notaries*  and  their  Of- 
fice. 

6.  What  Credit    their  Copies 

have. 

7.  What    Credit  is   given   to 

Writings  made  before  the 

Court. 
fe.  Vidimus,  what. 
9.  Old  Ledgers  and  Journals, 

of  what  Credit. 

10.  A  signed  Hand-writing,  of 

what  Credit. 

11.  What  Credit  is    given  to 

Merchants  Books. 

12.  Of  the    Credit   given   to 

Sworn  Brokers. 

13.  Of  a  Tally,  end  Writings 

on  Walls. 

14.  22.  Of  Proof  by  Witnesses* 

15.  Dishonest  Persons,  icmay 

not  give  Evidence. 

16.  Not  any  inveterate  Enemy, 


Relation  by  Blood,   not 
Domestics. 

17.  Advocates,     Stc.    in    what 

Cases  inadmissible;    and 
Persons  interested. 

18.  No  mad  or  foolish  Persons, 

or  Minors. 

19.  Of  Reproaches  and  Salvos 

in  Law. 

21.  Whether  and  when  Evidence 
of  the  Truth  may  be  re- 
fused. 

23.  OffuVL  or  half  Proof. 

24.  Whether  and  when  Hear- 

say makes  full  Proof. 

25.  Sweating   and   hearing  of 

.Witnesses,    how  and   by 
whom  to  be  done. 

26.  Whether  it  ought  to    take 

place  also  in  the  Presence 
of  the  Parties. 

27.  Of  Reproaches  and  Cross 

Interrogatories. 

28.  Of  Requisitory  Letters  to 

hear    Witnesses    residing 
out  of  the  Jurisdiction. 

29.  Of  Inquest  valetudinary. 

30.  Of  hearing    and  swearing 

Witnesses  in  Cities  and  in 
the  Country. 


tyHE  case  being  completed,  if  it  consists  of  facts,  it  must  be 
proved  by  the  plaintiff,  or  otherwise  the  defendant  is  re- 
leased for  default  thereof^  who  is  not  bound  to  prove  his  nega- 
tive (1) ;  and  although  the  proofs  are  lost,  the  contract  still  re- 
mains in  existence*  whereto  it  seems  it  can  be  brought  (2  J ;  unless 
be  does  not  merely  deny,  but  adds  such  circumstances  to  his 
denial*  upon  which  the  truth  of  his  denial  rests,  and  would  like-* 


(i)  1.  %.  1.  ai.  St  1.  *3«  Cod.  da  probat.  I  (a)  1. I.  7.  8.  9.  de'fide.instr.  auth.  d 
.  19.  Cod.  de  obligat.  L  3.  Cod.  de  noo  I  oris  de  edenda  and  fee  Brunn«man 
vracr.  pccuiL  L  4*  Cod.  de  edendo.  I  thereon* 

fen 
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wise  refute  the  plaintiff's  proof;  as  if  he  denies  that  he  has  done 
this  or  that  against  an  instrument  or  other  proof,  because  he  was 
at  another  place  at  that  time;  whidh  is  called  proving  his 
alibi.  (1) 
Proof  of  Cases  §  1-  The  evidence  and  proof  of  the  truth  of  cases,  consisting 
how  to  be  made,  of 'facts,  are  made  by  writings  or  by  witnesses.    Writings  ate 

either  public  or  merely  private. 
Of  Public  §  2.  Public  writings  are  those,  which  are  lawfully  made  either 

Writings,  and     ^y  t|,e  COXiTxt  Gf  the  place,  by  seal  and  letters,  or  by  a  lawM 

what  Force  they      J  *  .  *  .  ,  *  n    /*\ 

have.  writer,  with  the  signature  of  two  witnesses,  which  prove  rally,  (z) 

Of  Private  §  S.  But  writings  under  hand,  or  private  writings,  have  no 

»h«Z**ey    ttedit  «*!*  HP?*  the  +**  Wm8el£  (S) 

have.  §  4.  In  last  wills  and  testaments,  seven  witnesses  were  an- 

PubKc  Writings,  tieiit\y  required  to  prove  them ;  and,  in  other  public  writings  five, 
firmed.  and  in  private  writings  three  witnesses;  and  in  order  that  pub- 

lic writings  should  have  the  greater  credit,  they  were  mostly 
executed  before  the  court  under  the  seal  of  the  place.  But  at 
present  a  notary  and  two  witnesses,  above  fourteen  years  of  age, 
being  men  of  character,  are  sufficient  to  confirm  all  sorts  of  in- 
struments and  testimonial  writings,  of  whatever  description.  (*) 
Of  Notiries  and  §  5.  A  notary  is  a  person,  who  is  admitted  and  authorized  by 
their  office.       the* government  of  the  country,  upon  previous  examination  of 

the  court  with  respect  to  his  capacity,  and  upon  the  nomination, 
that  is  to  say,  recommendation  of  the  cities  or  courts  of  justice 
where  he  wishes  to  exercise  that  office  (5) ;  out  of  which  place 
he  may  not  officiate  in  that  capacity,  on  pain  of  being  subject  to 
punishment  and  fine;  yet,  notwithstanding,  whatever  he  happen 
to  execute  out  of  that  place,  is  not  on  that  account  of  no  value.  (6) 
In  order  to  execute  their  office  well,  and  in  an  able  manner, 
they  ought* to  keep  a  good  register  -and  protocol  of  all  instru- 
ments, acts,  and  transactions  executed  before  them;  and  dili- 
gently to  keep  and  take  good  care  of  the  drafts  signed  by  the 
parties  executing  them,  and  <of  the  witnesses,  in  order  that  thtf 
may  be  able  to  give  proper  transcripts  thereof  at  any  time,  to 
persons  who  may  require  them.  (7) 

In  composing  their  instruments,  they  ought  to  mind,  that 
besides  the  good  sense  thereof,  they  insert  the  names,  offices, 


(i)  1. 14.  Cod.  de  contrah.  &  commit, 
aipulat. 

(a)  1.  a.  C.  de  edend.  1. 10.  Ff.  &  C.de 
prob.  Nov.  6. 

(3)  1*  3*  Cod.  de  divers,  rescript.  1.  2. 
Tf.  de  fid,  instit.  1.  5,  6.  7.  Cod.  de  probat. 
NovT  48.  c.  1.  a.  Coren.  obs.  38.  n.  1 7.       1 


(4)  Arg.  L  ia.Ff.de  ten*,  li 0* 
de  re  judic.  Novell  73.  c.a.  et  ibiDD. 

(5)  Placaat,  Much,  ao,  1514- 

(6)  1.  1.  Cod.  detcstam.  et  L3"* 
offic.  pnetorum.  Coren,  obs.  37* 

(7)  PUcaat,Oct.  4,  1540^  art. r 
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profession,  and  place  of  abode,  of  the  persons  concerned,  who 
ought  to  be  known  to  them,  or  at  least  to  the  witnesses ;  and 
further,  to  mention  the  year,  month,  day,  and  hour,  when  the 
execution  of  the  instruments  take  place,  making  the  persons  who 
executed  them,  together  with  the  witnesses,  sign  such  instal- 
ments. (1) 

§  6.  But  whether  copies  of  such  public  writings  have  full 'credit  vn^t  Credit 
is  a  question  that  requires  a  distinct  consideration.  With  respect  have.  °PM 
to  which,  some  jurists  are  of  opinion,  that  the  first  and  original 
subscribed  writings  themselves  ought  to  be  produced  if  neces- 
sary (2).  But  it  is  to  be  understood  of  writings,  confirmed  by 
the  signature  of  the  debtor  himself,  which  are  themselves  to  be 
actually  produced ;  in  order  that  the  signature  may  be  judged 
of  if  there  be  any  dispute,  or  if  they  be  denied  by  the  debtor. 
For  this  purpose,  the  notaries  are  obliged  to  preserve  the  first 
and  originally  subscribed  writings,  and  to  produce  them  at  any 
time  at  the  requisition  of  those  who  may  demand  them;  respec- 
ting which,  good  orders  have  been  introduced  in  many  cities, 
that  in  case  of  the  death  of  one  of  them,  the  instruments  executed 
before  him  should  be  delivered  to  another  notary,  and  so  from . 
the  one  to  the  other,  in  order  that  they  may  always  be  preserved 
in  existence.  (S) 

§  7.  But  with  respect  to  other  writings,  apud  acta,  that  is,  what  Credit  is 
confirmed  before  the  court,  with  the  seal  or  signature  of  the  pventoWnimg. 
court,  or  of  their  authorized  writer  himself,  since  their  testimonial  Court. 
writings  are  likewise  sufficient  according  to  our  practice  without 
the  signature  of  the  debtor,  the  first  transcript  of  them  is  con- 
sidered as  full  evidence.  (4) 

§  8.  And  likewise  full  credit  is  given  to  further  mere  copies  ndmus,  what. 
of  such  first'  exemplications;  of  which,  on  account  of  their  being 
old  and  perishable,  after  public  exhibition,  apud  acta,  that  is, 
before  the  court,  copies  are  made  for  the  sake  of  security  (which 
is  denominated  a  vidimus),  if  the  first  perishes  through  age,  or  is 
missing  or  lost 

§  9.  Moreover,  mere  ledgers  and  old  journals  of  churches,  old  Ledger*  and 
hospitals,  communities,  and  other  congregations,  have  full  credit;  Journals,  of  what 
and  justice  is  done  upon  what  they  prove  to  have  existed  of  old, 
and  from  time  out  of  memory ;  although  the  letters  and  first 
writings  belonging  thereto  are  not  to  be  found.  (5) 


ri)  Placaat,  art  9.  Oct.  4, 1540. 


1)  Arg. )-  5.  K  ult.  Cod.  de  edendo. 
(3)  Arg.  L  ult.  C.  de  re  judic.  &  1. 60. 
Ff.  de  judic.  Keurea  der  Stad  Leydea, 
an.  14. 

B  B  2 


(4)  Arg.  1. 1  x.  Cod.  qui  pot.  in  pign. 

(5)  Arg.  1.  iO'  Ff.  de  testib.  1. 19.  §  sed. 
ne  aUqua  Cod.  de  testaoi.  See  Berlich. 
pract  conclus.  part.  x.  conclus.  44. 


\ 
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given  to  Mer- 
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Of  a  Tally,  and 
Writings  on 
Wells. 
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$  10.  The  mere  hand-writing  of  my  debtor,  although  k  con. 
tains  ever  so  large  a  debt,  if  he  cannot  deny  his  hand-vnUBg 
is  considered  as  legally  and  sufficiently  proving  my  debt(l) 

§  11.  So,  full  credit  is  in  like  manner  given  to  merchants  books, 
especially  if  they  be  strengthened  by  oath,  cor  confirmed  by  the 
death  of  the  writers,  in  all  matters  whereby  the  dealing  sad 
delivery  of  the  article  is  acknowledged ;  provided  that  such  boob 
be  kept  with  good  distinction  of  persons,  things,  year,  month* 
and  day.  (9) 

§  12.  And  likewise  sworn  brokers  on  their  inemoranchims  re- 
specting dealing  between  merchants,  have  full  credit.  (3) 

§  IS.  In  many  places  it  is  also  the  practice,  that  all  trading 
persons,  who  deliver  their  m*wh*m<li*p  for  daily  consumption 
may  confirm  their  tally  by  oath,  provided  the  name  of  the  debtor 
be  written  thereupon,  with  an  explanation  what,  and  how  much 
each  tally  costs ;  and  likewise  all  chandlers,  tapsters,  bakers, 
builders,  and  others,  with  respect  to  what  they  write  on  the  post 
of  the  door  or  wall,  concerning  deliveries  made  by  then,  haw 
fall  credit  upon  trifling  amounts ;  and,  such  writings  being  shewn 
ip  two  aldermen,  tbey  may  confirm  the  same  by  oath.  {4) 

§  14.  Two  or  more  credible  witnesses  are  competent  to  prove 
by  declaration  whatever,  from  their  certain  knowledge  sad 
science,  can  appear  in  the  occurring  case. 

§  16.  Dishonest  persons  and  perjurers  have  no  credit  in  law, 
and  among  them  are  included  those  who  axe  convicted  of  having 
been  bribed  to  give  evidence  of  the  truth  (5) ;  also  wans  who 
have  dishonoured  themselves  and  lain  with  a  man  previously  to 
their  bebg  married.  (6) 

§  16.  Neither  may  evidence  be. given  by  those  who  ire  is* 
veterate  enemies  of  the. poisons  against  whom  they  gpe  evidence, 
nor  by  near  relations  by  blood,  or  domestics  of  the  persons  far 
whom  they  give  evidence,  nor  in  cases  which  concern  tbe&- 
«elves.B(7) 


(x)  Vide  Gudelin.  de  jur.  noviss.  lib.  4. 
c  ix.  In  fin.  Christu.  voLiii.  dec.  5. 
n*  8. 

(a)  Vide  Joan,  de  Passerib.  de  privat. 
script,  lib.  4.  c.  ax.  de  lib.  merest,  n.  xi. 
30.  8a.  Maacard.  de  probat.  condus.  976. 
n.  18.  &  conclua.  977.  n.  33.  Christin. 
exit.  xii.  decis.  25 .  n.  x .  Gail.  lib.  2.  obs.  20. 
Cons.  &  Adv.  part.  1.  cons.  284,  285. 
NeerL  Adv.  1.  c.  17.  &  seq. 

(3)  Stracch.  de  proxenetic.  part  4. 
quant,  liber,  prox.  an  credat.  Joan  de 
Poser,  de  privat.  script,  lib.  4.  cap.  de  hi). 


proxenet.  n.  xo.  Coos.  Jr  Adv.  id* 
cons.  048.  VaflXeuwcnMaa.  van  pat 
n.  18. 

(4)  Kenren  tot.  Levden,  art.  191.  t& 
Oudewater,  art.  X45. 

(J)  1. 3-  §5*  LtJ.  Lx8.Ln.Ffsi 
testib. 

(6)  VUeMascaid.deprob*^efld$jl. 
n.7.  and  book  iii.  ch.  it.  §  9.  p»  23S»s^n- 

(7)  I.3.  in  pr.  Ff.eod.  16.  t  *>  U* 
FT.  *  I.3.  Cod.  ood.  Lio.  Ft  *  LiC- 
Cod.  de  testibus. 
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§  17.  Likewise,  no  advocates  or  proctors,  in  cases  in  which  AdroettM,*c. 
they  Have  pleaded  (1).     The  relationship  by.  blood,  on  which  inadmissible; 
account  the  evidence  may  be  refuted,  is  reckoned  np  to  the  f™1  **"<** 

_„.    „  *  '  r  interested. 

fifth  degree.  (2) 

§  1 8.  Mad  and  foolish  persons,  and  minors  who  are  under  No  mid  <*. 
fourteen  yeaft  of  age,  are  not  admittted  to  give  evidence,  be-  {^enm^M%^ 
cause  their  understanding  is  wanting,  and  they  are  imperfect  in 
the  knowledge  of  things*  (9) 

§  19.  Therefore,  no  assertions  and  proofe  are  admitted  of  per-  Of  Rewwchea 
sons  or  matters,  which  cart  be  refuted  and  are  refutable  (accord-  Lw. 
ing  to  prodarmationr  of  the  year  1556) ;  and  since  that  time  it 
has  been  the  practice,  that  the  litigating  parties  jnutually  must 
have  copies  of  each  other's  proof;  upon  which,  after  the  ex- 
change of  documents,  time  is  granted  to  refute  what  has  been 
produced  by  the  adverse  party,  who  again  bus  time  to  maintain 
his  statement  against  those  of  his  adversary  (which  are  com- 
monly termed  reproaches    and   salvos)  (4) ;    which   is   to   be 
understood  of  matters  of  fact,  written  in  libel,  answer,  replication 
and  rejoinder.    But  in  other  cases,  consisting  of  points  of  law,  of 
of  facts  of  such  a  nature  that  they  can  be  terminated;  upon  onq 
pleading  (like  those  which  mostly  occur  in  cities  and  countries) 
reproaches  and  salvos  are  mutually  produced,  but  no  new  time  is 
granted  thereupon,  nor  are  any  new  documents  produced,  but  the . 
case  is  verbally  defended  on  both  sidfes,  and  they  are  denomi-       §  20.  _ 
nated  reproaches  and  salvos  of  laws,  a*  pointed  out  ih  the  pre- 
ceding chapter. 

§  21.  No  person,  who  is  called  to  give  evidence  of  th6  truth,  whether  and 
may  refuse  to  do  so ;  but  he  may  be  compelled  thereto  by  raw  o^t^T*' 
prisonment,  upon  a  decree  made  previously ;-  because  the  com-  »*y  **  refwe<. 
mon  cause  is  therein  concerned,  namely,  that  the  truth  should 
became  known  and  public  (5)  >  excepting  only  in  cases  where 
a  witness  or  any  of  his  relations  by  blood  are  interested,  in  or 
against  whom  no  one  may  be  compelled  to  give  evidence  of  the 
truth.  (6) 

$  22.  By  evidence,  is  proved  whatever  can  appear  by  the 
declaration  of  two  or  more  credible  witnesses  from  their  certain 


(i)  1.  ult.  Ff.  eod.  vide  tamen  Gotofred. 
Sichard.  et  Costal,  ad  d.  1.  ult.  Sansle,  i, 

lO.  4- 

(a)  Arg.  1. 4.  Ff.  de  testib.  e  oootrario. 
See  Cobs.  &  Adv.  vol.  v.  cons.  245. 


(4)  Id  the  original,  Reprocke*  en  Sal- 
vatien. 

(5)  1. 16.  Cod.  de  testibua.    Vide,  Gail. 
lib.  1.  obs.  100. 

(6)  d.  1. 16.  &  I.4.  Ff.  de  teat.  Jul. 


(3)  d.  1. 4.  $  J.  de  testib.  %  8.  lnatit.de    1    Clar.  $  fin.  quaest.  24.   n.  ai.    Tessaur, 
LiUUb.  atip,  1. 5.  Ff.  de  reg.  jur.  J   dec.  4*-    Merula  ?rai.  Civ.  lib.  4.  tit.  d$\ 

I   c.  4.    Sande,  1.  ip*  $, 


ibuu 
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§  23. 

Of  full  or  half 
Proof. 


§  24. 

Whether  and 
when  Hearsay 
takes  full  Proof. 


Swearing  and 
hearing  of  Wit- 
Besses,  how  and 
by  whom  to  be 
done. 


§  26. 

♦Whether  it 
ought  to  take 
place  also  in  the 
Presence  of  the 
Parties. 
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knowledge  and  science.  This  is  termed  a  full  proof  (I) ;  so  that 
it  rests  upon  the  number  of  witnesses  and  the  cause  of  know- 
ledge ;  for,  if  any  tiling  be  proved  by  one  witness  only,  it  cannot 
be  admitted  without  other  assisting  means  (2);  and  again,  if  the 
case  be  asserted  by  two  or  more  witnesses,  without  their  being 
able  to  give  evidence  from  their  own  full  or  entire  knowledge, 
it  would  likewise  make  out  no  full  proof;  as  if  they  depose 
only  hearsay  evidence  of  something  consisting  of  matters  in- 
dependent of  such  hearsay,  and  of  which  a  person  can  ascer- 
tain the  real  certainty  (3).  This  sort  of  evidence  is  denomi- 
nated half  proof;  but  if  it  related  to  something  which  merely 
consists  of  hearsay ;  as  when  some  one  had  heard  another  give 
directions  on  hig  death-bed  to  have"  something  done  after  his 
death,  such  evidence  would  be  full  (4) ;  or  if  it  related  to  mat- 
ters beyond  recollection  of  men,  as  that  some  one  is  of  such 
generation  or  offspring,  and  that  such  persons  were  his  parents 
and  ancestors,  and  the  like;  which  often  cannot  be  otherwise 
proved,  but  by  witnesses  who  always  heard  their  parents  say  so 
as  a  truth.  (5) 

§  25. .  It  is  not  sufficient  to  the  evidence  and  credit  of  wit- 
nesses,   that  they  declare  in  writing  before  notary  and  two 
witnesses,  or  otherwise  confirm  with  their  signatures,  such  mat- 
ters to  be  the  truth ;  but  they  ought  to  confirm  it  by  oath  (6) ; 
which  ought  to  be  taken  before  the  judge  where  the  case  is 
pending,  who  hears  and  examines  the  witnesses  upon  certain 
interrogatories,  and  administers  the  oath,  as  some  are  of  opinion, 
in  the  presence  of  parties  called  thereto  (7).    But  these  authori- 
ties seem  to  separate  the  taking  of  the  oath  and  the  examination 
from  each  other,   as  two  peculiar  matters;  namely,  as  if  the 
one  ought  to  take  place  in  the  presence  of  the  adverse  party, 
and  the  other  in  his  absence ;  which,  however,  according  to  the 
better  opinion  of  others  (8),  is  in  no  wise  observed ;  and  con- 
formably to  this  opinion,  the  witnesses  are  each  heard  separately 
and  secretly,  in  the  absence  of  the  adverse  party ;  with  this 
exception,  that  the  same  is  committed  into  writing  from  point 
to  point. 


(i)  Lj.  1. 6.  Cod.  de  probat. 
(a)  1. 9.  1 1.  Cod.  de  testib. 

(3)  Boer,  decis.  23 .    Bart.  Cyn.  &  DD. 
ad  1.  teatium.  17.  Cod.  de  testibus. 

(4)  1. 8.  Ff.  de  offic.  praeatd.  junct.  1 13. 
Ff.  de  re  milium. 

(5)  Cap.  licet,  exquadam  extr.  detesti- 
bua.    Vide  Mascard.  de  probat.  concius. 


104.  n.  x,  2,  3.  &  aeq.    Merula.  Pro. 
Civil,  lib.  4.  tit.  78.  c.  1. 

(6)  1. 9.  Cod.  de  testib. 

(7)  Arg.  Novel.  90.  c.  9.  See  Ae&- 
Gail.  lib.  1 .  obs.  1 02.  Merula.  Prix.  O . 
lib.  4.  tit.  65.  c.9.  n.  i.  &  c.  IC.  a.  1. 

(8)  Secundum  L  14.  junct.  L  i9.in£*> 
Cod.  de  te&tibut. 
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§  27.  And  the  party  adverse  may  desire  a  copy  thereof,  in 
order  to  refute  and  reproach  the  evidence  given,  and  if  he  finds 
it  expedient,  to  have  other  witnesses'examined  contrary  thereto, 
or  otherwise  to  have  those  witnesses  themselves  examined  upon 
cross  interrogatories.  (I) 

§28.  If  the  witnesses  reside  out  of  the  jurisdiction  of  the 
judge,  before  whom  the  case  is  pending,  the  court  of  that  place 
is  requested  by  requisitory  letters  to  hear  the  witnesses ;  and  such 
evidence  is  heard  and  confirmed  there,  and  sent  closed.  (2) 

§  29.  If  the  witnesses  be  old,  weak,  and  sick  persons,  who, 
it  is  apprehended,  may  die  before  this  case-  is  brought  to  this 
stage,  the  commissioners  of  the  court  (if  the  case  be  pending 
there)  may  be  requested  to  proceed  to  the  place  where  such 
witnesses  reside,  in  order  to  hear  them  previously  (which  is 
called  an  inquest  valetudinary)  (3) ;  otherwise  such  evidence 
is  previously  obtained  by  the  litigating  parties  themselves,  upon 
oath,  before  the  court  of  the  place  where  such  witnesses  reside. 

§  SO.  The  hearing  and  swearing  of  witnesses  are  seldom 
observed  in  full  order  in  cities  and  in  the  country,  as  the  liti- 
gating parties  mostly  dispense  with  it  mutually :  but  when  a  case 
rests  upon  the  evidence,  skilful  judges  (before  they  finally  de- 
cide the  case)  direct  that  the  witnesses  should'  be  heard  upoa 
oath.  (4) 


Of  Jkproacke* 
and  crow  Inter- 
rogatories. 


OfrequUitory 
Letters,  to  hear 
'Witnesses  re- 
siding out  of  the 
Jurisdiction. 

Of  Inquest 
Valetudinary. 


Of  heaxinc  and 
swearing  Wit- 
nesses, in  Ci$f% 
and  in  (he 
Country, 


■w 


(i)  Instruct,  van  den  Hove,  art.  129. 
Merula  Prax.  Civil,  fib.  4.  tit.  6$.  c.  10. 
Gail.  lib.  1.  obs.  95.  n.  6.  in  fin. 

(%)  Axg.  Li 8.  Cod.  de  fide  instrum.  cap. 
si  qui  teatium.  extr.  de  testibus.  GaU. 
lib.  s.  obs.  96.  See  the  Practice  in  this 
case,  in  Merula,  Prax.  Civ.  lib.  4.  tit.  65. 

c,  a.  9.  a.  it  lec^ 


(3)  Ampliat.  van  de  Instruc.  art.  19. 
Gail.  lib.  1 .  obs.  104.  n.  4.  ft  seq. 

(4)  See  further  what  every  person  de- 
manding justice,  after  the  production  of 
documents,  is  to  observe,  in  Merula,  Prax. 
Civil.  lib.  4.  tit.  78.  and  79.  Damhouder, 
Prax.  Civil,  c.  183.  &  seq.  WielsuH^Prax. ' 
CtviL  tit.  7.  c.  3.  ft  seq.. 


*ni 


(    616    ) 


[BookV. 


CHAP.  XXI. 

Qf  Proofs  without  Witnesses,  by  Confession  and  ocular  Inspeor 
tion,  that  is,  by  Acknowledgement  and  dear  Demonstrations. 


|  1.  Confession  or]  Acknowledge- 
ment, what-T  and  of  what 
Efficacy. 

'  2.  Judicial,     or    according    to 
Law,  what. 
J.  Extra-judicial,    whether    qf 
any  and  what  Efficacy. 

4.  Whether  and  when  it  may  be 

retracted* 

5.  Whether  and  when  a  ck;cum- 


stantial  Confession  nay  be 
divided*  and  portly  ac- 
cepted and  partly  rejected. 

6.  Confession     and    Jfidamt^ 

made  by  one  on  his  Death- 
bed,  whether  of  any  asd 
what  Efficacy. 

7.  Of  ocular  Inspection;  when 

and  **  *>hat  C**enecemryx 
and  of  its  Power. 


Confession  or 

Acknowledge- 
ment, what ; 
and  of  what 
£fficacy. 


Judicial)  or  ac- 
cording to  Law, 
what. 


fxtrt-judicial, 
whether  of  any 
and  what  Effi- 


§  1.  \\fITHOUT  witnesses,  a  case  is  fully  proved  by  aw/b, 
sion  1  that  is,  an  acknowledgement  of  the  persons 
themselves  which  is  considered  to  be  the  most  effectual  proof 
in  law.  (1) 

Such  confession  is  ^ther  judicial,  that  is,  given  at  law  and  by 
pleadings ;  or  extra-judicial,  that  is,  done  out  of  law,  and  irkboat 
being  judicially  required. 

$  2.  To  a  judicial  confession  it  is  required  that  the  same  be 
made  at  law,  in  the  presence  of  the  adverse  party,  with  free  will 
and  with  proper  and  true  knowledge,  without  errors  (2) ;  tins 
being  so  done,  the  plaintiff  may  proceed  to  move  for  a  decision, 
in  order  by  that  means  to  come  to  execution,  without  farther 
pleadings,  which  may  not  be  refused  him;  for  if  any  one  con- 
fesses at  law,  he  pronounces  his  own  sentence,  and  is  considered 
to  be  cast  or  defeated.  (&) 

§  3.  An  extrajudicial  confession,-  or  one  made  out  of  lav, 

4  requires  to  be  fully  proved  that  it  is  done,  and  ham  it  is  done, 

whether  in  writing  or  with  witnesses ;  which,  if  proved  to  be 

jutt,  that  is  to  say,  that  it  is  done  expressing  therein  and  adding 

(hereto  special  reasons,  and  causes,  and  in  the  presence  of  the 

adverse  party  and  of  witnesses,  it  excludes  all  other  proofed 


(i)  L  unic.  Cod.  de  confess.  1.  i.  1. 6, 
jpf.eod- 

(a)  1.  unic.  verb,  in  jure  Cod.  de  confess. 
It  6.  h  3.  Ff.  eod.  L  %%.  Ff.  quod  met.  caus. 
1,  a,  Ff.  de  confess, 


(3)  1.  x.  1. 3.  in  fine.  1. 6.  in  pr.  ft  fe 
confeaa.  1.  unic.  Cod.  L  ti.  in  an.  H.  ** 
interrogftt.  in  jure  fecieud. 
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and  it  has  the  force  of  a transaction  and  contract,  and  thereupon 
likewise  sentence  is  given.  (1) 

§4.  But  if  such  extra-judicial  evidence  was  given  in  the  whether  and 
absence  of  the  adverse  party ;  or  if  it  was  not  confirmed  with  retracted, 
proper  reason  and  causes,  it  cannot  serve  as  proof  (2) ;  ahd  it 
may  at  all  times  be  rejected  and  retracted  on  account  of  thought- 
lessness and  mis-sayings.  (3) 

§  5.  So,  if  any  one  confesses  any  thing  with  the  addition  of  Whether  and 

A  .        .  ,  1.1     '\  1  1  •  1      when  a  circum- 

certain  circumstances,  by  which  the  case  may  be  ambiguously  *amiai  Confta- 
understood  or  explained,  the  confession  ought  to  be  taken  as  it  "l*^*^ 
lies,  without  separating  one  part  from  the  other ;  for  the  action  partly  accepted 
or  sayings  of  any  one  cannot  be  explained  farther  or  otherwise  ^J^7  "* 
than  according  to  his  meaning,  and  every  one  is  the  fittest 
person  to  explain  his  own  words  (4) ;  pnless  the  circumstance 
thereof  consists  of  such  detached  or  separate  parts  as  have  no 
coincidence  with  each  other.  (5) 
§  6.  A  confession  or  an  affidavit  made  by  any  one  at  his  death-  A  Confession  or: 

A  IC_J        **  1 

bed,  does  well  prove  to  his  disadvantage  as  it  is  considered  that  ^  ^[^0n 
no  one  will  speak  a  falsehood  in  the  last  moments  of  his  life  (6) ;  M»  Death-bed, 
but  it  cannot  be  taken  to  the  advantage  of  himself  or  his  heirs  and*  what  Effi* 
farther  than  as  a  probable  presumption  and  aa  half  proof.  (7)        cac7- 

§7.  Ocular  inspection^  (that  is,  representations  and  remon-  OfoadixiB- 
stfance  of  or  about  the  pending  law-suit),  is  a  full  proof  in  the  and  in  what  can 
partitions  of  lands  and  premises,  or  in  the  tenure  of  land  (8) ;  JJfoJpJLL^* 
which  is  either  requested  for  or  directed  by  the  judge,. at  the 
cost  of  the  loser.  (9) 

This  sort  of  proof  is  also  necessary  on  many  occasions ;  as, 
to  judge  of  the  wound  of  a  person  wounded,  whether  the  same 
is  mortal  or  not ;  and  also  in  the  case  of  4  dissolution  of  marriage 


(1)  1.  26.  §  fin.  Ff.  deposit,  et  1. 15.  § 
fin.  Ff.  de  probat.  DD.  ad  J.  x.  et  I.  11. 
$  6.  Ff.  de  interrogat  in  Jure  faciend.  et 
ad  1.  4Q-  Ifrde  pact.  K13.  Cod.  de  non 
num.  pectin,  ad  t.  25.  in  fin.  Ff.  de  probat. 
HarananD.  obseiT.  tit.  11.  oka.  1.  num.  1. 
Nic.  Everjwrd.  consji.  186.  num.  1 1.  Spe- 
<u).  tit.  de  confess,  f  nunc  vidend.  num.  5. 
Surd.  dec39.  12.  num.  1.  Mascard  de  pro- 
bat. conclus.  345.  num.  z.  5. 

(a)  L  6.  $  a-  ff-  <fc  confess.  1. 47.  Ff.  de 
re  judic. 

(3)  Arg.  L  8.  Ff.  de  juris  et  facti  igno- 
rantia.  See  Mascard.  4e  probat.  con- 
cilia? 34  7.  Gabriel.  Commun.  conchii.  tit. 
de  confefesaia.  cqnclua.  t.  &  conclus.  5. 
Nicol.  EverhanJ,  consU.  72.  num.  5.  et 
cpnsH.  164-  num.  2.  Marant.  prax.  port.  6. 
tit.  de  goaftss,  qumA  2^    Marc,  decis.  705. 


num.  a.  3.   Boer,  decis.  89.  num.  4. 

(4)  Arg.  1*  39*  Ff.  de  open  lib.  cap., 
cum.  dilecti.  extr.  de  accniat. 

(5)  See  Althus.  dicceolog.  lib.  3.  c.  38. 
num.  23.  Card,  Tusc.  practicab.  conclus. 
fitt.  C  conclus.  673-  3c  seq.  Boer,  de- 
cis. 263.  &  33  a*  Surd,  decis.  258*  Ant, 
Fab.  ad  Cod.  lib.  7.  tit.  24.  defin.  1.  Andr. 
Gail.  lib.  2.  oba.  106.  n.  7.  de  pace  pubU, 
lib.  1.  c.  17.  n.  1,  2.  *  seq* 


(6)  1. 1.  $  24.  Ff.  de  qua»t. 


HyppoKt. de  Marsil. add.  L l.v 
(  24.  Ff.  de  question. 

(8)  1. 8.  in  fin.  Ff.  finium  regund. 

(0)  1. 8.  $  1 .  finium  regund.  et  1. 44. 
Ff.  de  arbitris.  Bald,  ad  1.  unic.  cgl.  4. 
Cod.  ut  quss  dea.  advocat*  part.  Barfe 
C*poll.  cautel.  1  ij. 
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for  the  sake  of  incapacity ;  and  to  judge  whether  a  woman  is 
pregnant)  and  the  like ;  experienced  physicians  and  midwifes 
are  directed  to  make  inquiries,  and  by  them,  after  inspection  and 
clear  demonstration,  it  is  judged  what  the  cause  may  be.  (1) 


Half  Proof 
defined. 


Presumption 
defined. 


CHAP.  XXII. 

Presumptive  Evidence  ;— that  is,  prdboUt 
Means  and  Swearing* 


§  1.  Half  Proof  defined. 

2.  Presumption  defined;  and  of 

what  Force. 

3.  It  is  always  in  Favour  of 

Innocence,  so  long  as  it 
is  not  otherwise  proved. 

4.  Whether,  when,  and  to  whom 

an  Oath  may  be  adminis- 
tered, for  Want  of  full 
Proof 

5.  In  ease  of  Want  of  Proof 

and  Presumption,  the 
Plaintiff  is  directedfurther 
to  prove  his  Claim. 

6.  An  Oath  defined. 

7.  In  what  Cases  it  is  to  be  ad- 

ministered. % 

8.  May  be  admitted. 

9.  Whether  and  when  it  may 

be  refused  by  the  De- 
fendant. 


j  10.  When  by  the 

11.  It  may  be  imposed  bs  tkt 

Judge. 

12.  Effect  of  a  Refusal  of*. 

13.  Must  be  done  in  the  Pre- 

sence of  the  adeem 
Party. 

14.  Whether  Sentence  is  pro- 

nounced  before,  or  whe- 
ther it  follows  upon  ike 
Oath. 

15.  In  what  Case  an  Oath  it 

administered. 

16.  Whether  in  criminal  Cesa- 

17.  Whether    and    how  with 

respect  to  Ftnes. 

18.  In  Cases  of  Renters. 

19.  In  Cases  of  Marriage  sad 

Promise  of  Marriage. 

20.  In  Coses  of  Injury. 


§  1.   fJALF  PROOF  is  such  an  assertion  by  which  the  judge 
obtains  some  knowledge  of  the  case,  but  not  a  perfect 
knowledge,  nor  such  that,  in  consequence  thereof}  judgmcBt 
may  be  given  in  the  case,  or  that  it  may  be  decided  as  just. 

§  2.  This  sort  of  proof  is  an  assertion  with  one  witness ;  whose* 
evidence,  although  a  man  of  reputation  and  worthy  of  credit, 
cannot  serve  as  proof.  (2) 


(i)  1. 1.  Ff.  de  ventr.  inspic.  cap.  nee 
aliqua  et  cap.  propoauisti.  extra,  de  probat. 
cap.  laudabilem  in  pr.  extra,  de  frigid,  et 
malef.  Sea  alto  Chastan.  ad  consuetud. 
Burgund.  rubric  i.  del  justices  et  droicts, 


§  6.    Messieurs  et  Sergens,  in  verb.  P* 
lours  sermens,  num.  8,  9.  #  '  • 

(2)  1.  9.  $  x.  Cod.  de  testib.  Lm-^ 
de  dote  pnelegata.  Li.fi.  §6n.  Ftcuem* 
admod.  test.  apex.  1.  xj.  FL  de  jurejuL 
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Common  report  also  has  no  more  weight  than  half  proof; 
because  reports  are  mostly  false,  and  many  additions  are  made 
to  reports  that  widely  deviate  from  the  truth.  ( 1 ) 

Which  proof  is  likewise  made  by  presumption,  that  is  circum- 
stantial probability  (2) ;  and  it  is  of  such  force,  that  the  adverse 
party  is  obliged  to  purge  himself  against  it,  and  to  prove  the 
contrary  (3) ;  and  so  we  conclude  that  a  fugitive  is  guilty  of  the 
crime  whereof  he  is  accused.  (4) 

§  3.  Otherwise,  if  a  person  accused  has  probable  circum-  it  fc  alwayi  io 
stances  in  his  favour, ,  he  is  not  guilty  so  long  as  the  contrary  be  c* *™*  n  \JT 
not  proved  so  much  the  stronger,  and  with  full  proof.  (5)  M "knot 

Other  loose  conjectures,  which  introduce  no  circumstantial  prow), 
probability,    cannot  constitute    half  proof,    but  are    entirely 
rejected :  whether  any  and  what  degree  of  importance  is  to  be 
attached  to  them,  is  for  the  most  part  left  to  the  judge's  discre- 
tion to  determine. 

The  cases  being  proved  by  one  witness,  or  otherwise  by  such 
circumstantial  probability,  so  that  they  are  sufficiently  probable 
and  proved  by  halves,  but  not  strengthened  with  any  other  means 
which  would  make  out  full  proof,  then  the  principal  recourse 
and  strength  to  decide  the  case  is  the  imposing  of  an  oath  on  the 
one  or  other  side,  either  to  supply  the  defective  proof  of  the 
plaintiff,  or  for  purging  the  probable  presumption  introduced 
against  the  defendant  (6) ;  whether  and  when  the  said  oath  is 
to  be  imposed  on  the  plaintiff  or  the  defendant,  depends  entirely 
on  the  judge's  discretion. 

§  4.  It  is  imposed  upon  the  plaintiff,  if  he  be  an  honest  man,  Whether,  when, 
and  had  proved  his  claim  by  halves  or  more  than  half;  and  if  oih^yu"1 
there  be  on  the  side  of  the  defendant  no  counter-proofs,  nor  administered, 
probable  circumstances  in  his  defence;  but  if  the  defendant  has  pj^' 
any  proof  for  his  exception,  or  has  any  legal  presumption  in 
his  favour,  or  otherwise  if  the  case  stood  equal  on  both  sides, 
the  oath  of  the  defendant  to  release  himself  would  be  preferred 
to  that  of  the  plaintiff.  (7) 


(i)  Gloss.  &  DD.  in  1. 3.  Cod.  de  rob. 
cred.  c.  2.  in  fin.  extr.  de  probat. 
(a)  L.  9.  Ff.  de  probat.  9c  prassumpt. 
(3J  1.  5.  God.  de  Codicil). 

(4)  Cap.  nullii  extr.  de  pnesumpt.  & 
cap.  determinamua.  3.  qiuest.9. 

(5)  L  ult.  Ff.  quod.  met.  caus.  L  57.  in 
/in.  Ff.  de  Jure  dot.  1. 16.  Cod.  de  probat. 
See  Andr.  Gail.  lib.  2.  oba.  128.  n.  12. 
Nicol.  Everhard.cons.  3.  n.  14.  BerBch. 
pract.  conclus.  part  1.  conclus.  37.  n.  15. 


Coren,  cons.  16. 

(6)  DD.  ad  1.  admonendi.  31.  Ff.  de 
Jurejurando  in  verb,  solent.  cap.  final, 
vers,  presumptione.  extr.  de  Jurejur. 

(7)  Merula.  Prax.  Civil,  lib.  4.  tit.  71. 
c.  1.  arg.  1. 135.  Ff.  de  reg.  jur.  See  DD. 
ad  1.  admonendi  13.  Ff.  de  Jurejurando.  & 
1.  in  boose  fidei.  3.  Cod.  de  reb.  credit.  Spe- 
cul.  tit.  de  Jur.  debt,  fr  1.  ri.  6.  Carpxov, 
defin.  fortns.  part.  iv  const.  23.  defin.  9. 
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In  cue  of  want 
of  Proof  and 
Presumption, 
the  Plaintiff  is 
dire&ed  further 
to  prove  hia 
Claim. 


An  Oath  defined. 


In  what  Caaes 
it  is  to  be  ad- 
rmniuered. 


May  be  ad- 
mitted. 


Whether  and 
when  it  may  be 
refused  by  the 
Defendant. 


Wheabythe 
Plaintiff. 


It  may  be  im- 
posed by  a 
Judge. 


§  5.  Otherwise,  if  the  plaintiff  had  proved  his  claim  or  propo- 
sition less  than  hal£  ok  otherwise,  if  k  be  questionable  whether 
it  can  be  declared  upbn  oath,  we  do  not  usually  reject  his  oath 
entirely,  or  his  having  recourse  to  it ;  but  the  case  is  held  in 
advice,  or  suspended,  and  the  plaintiff  is  directed  further  to 
prove  his  claim  or  proposed  case:  as  thus,  "The  aldermen 
«  (schepenen)  not  finding  the  case  sufficiently  proved  to  be  ter- 
"  minated  entirely,  do  hold  the  same  in  advice ;  and,  before 
*'  they  decide,  they  order  the  plaintiff  further  to  prove  his 
"  Csaijn,;  so  that,  upon  seeing  it,  the  ease  may  be  decided  as 
"  shall  be  found  requisite." 

§  6.  An  oath  ia  a  true  affirmation  of  what  a  person  speaks,  by 
calling  God  to  witness  to  the  sincere  truth,  as  the  righteous 
revenger  of  falsehood,  with  fingers  lifted  up  and  these  words, 
"  So  truly  hdf  me  God  Almighty." 

§  7.  When  the  litigating  parties,  perceiving  that  their  full 
proofs  are  defective,  they  may  themselves  have  recourse  to  an 
oath,  and  may  offer  to  take  the  same  in  lieu  of  proof,  or  refer- 
to  the  adverse  party  to  take  it  in  contradiction  thereof.  (1) 

§  8*  This  proceeding  is  denominated  placing  the  case  upm 
dtitributianmmqf  oath :  —  which  oath,  being  oflered  to  him  by  the 
adverse  party,  may  be  accepted  to  be  taken,  or  else  allowed  to 
be  taken,  and  justice  is  done  thereupon,  and  sentence  is  pro* 
Boujocad  (2);  but  it  may  be  rejected ;  so  that  the  rule  "swear, 
or  I  frill  swear" (S)  does  not  always  take  place,  but  is  left 
entirely  to  the  judgment  of  the  judge,  even  whether  it  need  be 
accepted  or  not  (4)   , 

$9.  So,  an  oath  offered  by  the  plaintiff  may  be  rejected  and 
refused  by  the  defendant,  if  he  does  not  prove  his  claim  or  alle- 
gation by  means,  or  proves  less  than  half  (5)  ?  in  which  case  the 
defendant  may  insist  upon  the  plaintiff's  claim  and  conclusion 
being  dismissed,  notwithstanding  the  oath  oflered.  (6) 

§  10*  And  again,  if  the  plaintiff  it  put  upon  his  oath  by  the 
defendant,  he  may  refuse  and  reject  taking  the  same,  and  may 
engage  to  prove  the  case  to  the  satisfaction  of  justice.  (7) 

§  11.  When  the  oath  in  supplement  of  full  proof  is  imposed 
on  one  of  the  litigating  parties  by  the  judge,  either  ex  officio  or 


SL  3.  Ff.  de  Juiejurando. 
1. 1.  verb,  < 


ex  pactione.  Ff^de  Jute* 


1 » 

(3)  1.38.  Ff.de  Jurejur. 
(4)1. 


11.  in  m*.  &  $  s.  Cod.  de  reb. 
Cred  v  cap*  fin.  fc>  pr ,  exjr.  de  Jurejurando. 


(5)  1 4.  m ifia.  Cod.  de  edendo*  c  fie.* 
pr.  extr.  de  jurejnrendo. 

(6)  1. 4.  in  fin.  Cod.  de  edeado.  csp.aA. 
in  prin.  extr.  de  Jnrejuraado.  St  d  L  4.0, 
fin.  Cod.  de  edendo. 

(7)  Cap.  a.  extr.  de  probe*.  Bat.  &  Dt>. 
ad  d.  I  admoneodi.^i.  Ff.  de  Jnrejafe 
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after  delation  (delatie),  and  offering  die  same,  most  be  ac- 
cepted; or,  in  case  of  refusal,  the  case  is  considered  as  ad- 
mitted (1),  and  sentence  is  pronounced  thereupon,  and  in  the 
said  sentence  is  inserted  the  following  formula;  viz.  "The  '  §  12. 
"  aldermen,  having  heard  previously  N.  N.,  who  refused  to  r^umuJ  it. 
"  take  the  oath  imposed  on  him,  do  condemn,  &c. ;"  because 
he  may  not  be  heard  against  such  refusal  in  appeal,  having  been 
condemned  upon  his  own  admission  (2)/  except  when  he  wishes 
to  prove  that  the  said  oath  was  imposed  on  him  unjustly  and 
without  necessity.  (3) 

§  13.  The  oath  having  been  accepted  or  agreed  upon,  or  Mustbeukeri 
otherwise  imposed  upon  one  of  the  parties,  it  ought  to  be  taken  JJ^^JJJJJ* 
in  the  presence  of  the  adverse  party,  who  is  to  be  summoned  for  Puty* 
that  purpose,  or  be  deprived  of  the  right  of  being  present  after 
having  been  summoned,  or  otherwise  it  is  void.  (4) 

§  14.  The  oath  having  been  taken,   sentence  immediately  Whether  Sen- 
follows  ;  it  being  of  such  force  that  the  result  of  the  case  is  con-  nouraed  before, 
cerned  therein  (5).   But  according  to  our  mode  of  proceeding,  «"  fo,low*  "P*1 

*u  .  J •    •  j  •  ii  j T      i_  i      the  Oath. 

tne  sentence  containing  condemnation  usually  precedes  the  oath, 
With  this  proviso,  namely,  that  the  plaintiff  or  defendant  should 
declare  upon  oath,  &c. ;  in  order  that  when  the  oath  has  been 
taken,  it  may  not  be  easily  suspected  to  be  false ;  and  the  taking 
of  such  oath  is  usually  postponed  so  long  as  the  time  of  appeal  is 
open,  unless  the  adverse  party  suffers  the  said  oath  to  be  taken 
without  opposition  by  appeal,  and  is  satisfied. 

$15.  An  oath  is  administered  in  all  suits  "frhich  are  pending  (6);  la  whit  fcase 
bat  the  oath  taken  or  oflered  extrajudicially  binds  no  one.  (7)     S^fcterU 

$  16.  In  criminal  cases  and  cases  subject  to  corporal  punish-  whether  in 
meat,  an  oath  is  not  admitted,  although  the  case  was  ^^  criminal  Case* 
proved;  because  no  one  will  mind  avoiding  corporal  punishment 
by  means  of  an  oath  which  he  is  compelled  to  take,  especially 
if  it  be  severe  and  capital  (8) ;  so  that  the  juramentum  purgato- 
rium*  or  oath  of  purging,  in  cases  subject  to  corporal  punish* 
ment*  is  not  allowed  (9).    Instead  of  such  oath,  torture   (of 


fill,  manifeste  38.  Ff.  de  Jiirejurando. 
(*>  d.  L 13.  §  x.  &  seq.  Cod.  de  reb. 


(3)   d.  1. 12.  %  %.  Cod.  de  reb.  cred.  & 
Jurejur.  cap.  fin.  in  pr.  extr.  de  Jure* 


(4)  !•  *9»  Cod.  de  teetib.  Novell.  90. 
c.  9.  Wunnser.  Prix,  tic  18.  obs.  19. 
Herrmann,  obs.  tit  x8.  obs.  6. 

{5)  1. 1.  in.  fin.  Ff.  de  Jurejur.  I»  31  • 
Solent.  Ff.eed« 


[6)  1. 3.  Cod.  de  reb.  cred. 

j\  1. 3.  Ff.  de  Jurejurand. 

[8)  Arg.  1«  x.  Ff.  de  bon.  eor.  I.  x.  ( g. 
Ff.  de  calumniatorib.  See  Jul.  Clar.  lib.?. 
$  fin.  quae*.  63.  Boer,  decis.  86.  Berticn. 
conclus.  pract.  pert.  x.  conclus.  54.  0,5. 
&  8.  Ant.  Fab.  ad  Cod*  tit.  de  reb.  cred). 
&  Jurejur.  def.  43. 
-  (9)  See  Boss.  Prix.  Criminal,  tit.  de 
Sentent.  n.  *j,  in  fin.  Jul,  Cku>  d,  quart. 
63.  n*  6< 
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Whether  and 
how  with  respect 
to  Fines. 


In  Cases  of 
Renters. 


In  Cases  of 

Marriage  and 
Promise  of 
Marriage. 


In  Casts  of 

Injury. 


Of  Half  Proof  and  Presumptive  Evidence.  [Book  V- 

which  we  shall  subsequently  treat)  was  introduced  in  important 
cases,  in  which  the  proof  is  almost  full;  and  in  inferior  cases, 
and  those  in  which  the  proof  is  not  so  great,  the  hiring  upon 
interrogatories  is  customary  with  us. 

§17.  From  these  some  jurists  except  such  criminal  cases  as 
are  not  subject  to  corporal  punishment,  but  merely  to  fines  (1); 
but  since  many  fines  are  consequences  of  infamy,  that  is,  of  dis- 
grace and  suspicion  of  vice,  it  is  left  to  the  discretion  of  the 
judge. 

§  18.  This  proceeding  is  especially  applicable  in  cases  of 
smuggling,  in  rents  and  revenues  of  the  country,  in  which  the 
smugglers  upon  conviction  immediately  fall  into  infamy  and  dis- 
grace, and  the  fine  is  often  so  heavy,  that,  to  avoid  it,  people 
would  act  against  their  conscience,  and  declare  against  the  same, 
for  the  purpose  of  vindicating  themselves  entirely;  therefore 
many  are  of  opinion  (and  not  without  reason),  that  jn  similar 
cases,  the  swearing  of  an  oath  is  not  necessary  to  be  released, 
nor  ought  to  be  allowed.  (2) 

§  19.  In  cases  of  matrimony  and  promise  of  marriage,  the  im- 
posing of  an  oath  does  not  take  place ;  but  as  it  often  takes  place 
between  four  eyes,  whatever  is  therein  concerned,  and  is  often 
very  difficult  and  impossible  to  be  fully  proved,  the  offering  of  an 
oath  in  such  cases,  according  to  probable  circumstances,  between 
people  of  the  same  condition  and  blameless  life  (with  exception 
of  what  had  taken  place  between  them)  is  mostly  accepted  and 
allowed.  (S) 

$  20.  For  the  benefit  of  the  necessary  education  of  innocent 
children,  in  doubtful  cases  it  is  understood,  that  he  who, 
upon  the  mother's  statement,  dare  not  fully  declare  upon  oath, 
that  he  never,  nor  at  any  time,  had  known  her,  is  declared 
to  be  the  father,  and  is  obliged  to  take  the  education  upon 
him.  (4) 

With  regard  to  the  question,  whether  swearing  an  oath,  like- 
wise takes  place  in  cases  of  injury  and  calumny,  wherein  the 
vehemence  of  the  mind  carries  people  out  of  themselves,  it 


(i)  According  to  the  opinion  of  Ant. 
'Fab.  d.  tit.  definit.  43.  Berlich.  pract. 
conclut.  put.  4.  conclus.  54.  n.  5.  &  8. 
nnd  other  authors  quoted  by  him.  Carp- 
xov.  defin.  forens.  part.  i.  constit.  33. 
def.  11. 

(1)  Arg.  1. 27.  §  3.  Ff.  de  pact.  1. 5.  Ff. 
de  pact,  dotal.  See  Berlich.  pract.  concluf. 
part.  x.  conclus.  11.  &  conclus.  29.  n.  349 


35.  Carpzov.  defin.  forens.  pare  z.  «n- 
stit.  6.  defin.  xo.  n.  4.  8c  oonsth.  is.  sV 
fin.  31. 

(3)  See  And.  Gait  lib.  au  obeerr.  94- 
n.  xa.  Ant.  Fab.  ad  Cod.  fib.  4.  oti. 
defin.  44.  n.  6.  Carptov.  defin.  bokbv 
part.  x.  constit.  43.  def.  icw 

(4)  Vide  supra,  booki,  €&.*£.  |7- 
pp.63,  64. 
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is  likewise  (at  the  discretion  of  the  judge)  understood,  that  such 
oath  is  to  be  administered  in  such  cases,  especially  to  discharge 
the  person  accused ;  namely,  that  he  who  swears  did  not  mean 
to  slander  the  other  by  the  words  uttered  by  him.  (1) 
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CHAP.  XXIII. 
Of  Agreement. 


<§  1.  What  Vases  may  be  decided 
by  Agreement. 
2.  No  Disputes  concerning  any 
Thing  given  in  Trust,  un- 
less, #c 


§  3.  No  Disputes  concerning  last 
Wills,  which  have  not  yet 
been  opened  or  perused. 
4.  No  Crimes,  in  what  Cases. 


§1.  T)EFORE  the  cases,  made  litigious,  are  completed  and 
brought  into  a  state  of  decision,  and  are  finally  decided, 
every  one  is  at  liberty  to  compromise  and  settle  the  affair  which 
he  has  with  another  (2) ;  for  which  purpose  sometimes  good  men 
are  appointed  by  the  judge,  before  whom  the  parties  ought  to 
appear  on  a  certain  day,  for  the  purpose  of  compromising. 

All  contested  cases  and  disputes  may  be  compromised,  with 
the  exception ; 

§  2.  First,  Of  those  in  which  any  thing  has  been  bequeathed 
for  the  maintenance  of  any  person,  which  may  not  be  compro- 
mised without  the  knowledge  or  approbation  of  the  court  (3). 
I  say,  without  the  knowledge  or  approbation  of  the  court ;  be- 
cause it  is  not  at  present  material  whether  the  knowledge 
and  the  approbation  of  the  judge  precedes,  or  is  subsequent 
thereto.  (4) 

§  3.  Secondly ,  No  one  may  come  to  an  agreement  in  disputes 
arising  ont  of  any  last  wills,  which  are  not  yet  opened  or  pe- 
rused. (5) 


What 

ma  j  be  decided 

by  Agreement. 


No  Disputes 
concerning  any 
thing  given  in 
Trust,  etc. 


No  Disputes 
concerning  List 
Wills  which 
have  not  yet 
been  opened 
or  perused. 


(i)  1.  $.  §  8.  Ff.  de  injuria,  junct.  1. 3. 
Cod.  de  reb.  credit.  &  1. 3.  1. 13.  §  ft.  & 
1.  30.  §  3.  Ff.de  Jurej.  See  Papon.  lib.  9. 
tit.  6.  arrest.  10.  Boc'r.  decis.  86.  n.  4, 5. 
Christin.  ad  Leg.  Mechlin,  tit.  1.  art.  a6. 
ad  num.  4. 

(%)  1.  1.  Ff.de  transact,  junct.  1. 38. 
Cod.  eod. 

(3)  L  8.  in  or.  &  $  6.  Ff.  de  transact. 
Mintic.  de  ambig.  convent.  lib,  36.  tit.  3. 


(4)  Contra  d.  1.8.  junct.  I.5.  Cod. 
delegtb.  VideGroenew.  de  legib.  abro- 
gat.  ad  L  8.  Cod.  de  trans.  §  1.  fast,  de 
auth.  tutor. 

(5)  1. 6.  Ff.  de  transact.  1.  x.  Ff.  testam. 
quemadm.  aper.  Vide  Christin.  vol.  i. 
decis.  84.  Sande,  lib.  4.  tit.  5.  def.  15, 
Faber.  Cod.  lib.  2.  tit.  4-  def.  x.  Mantic. 
de  ambig.  conv.  lib.  *6»  tit.  a. 
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Ho  Crimes, 
what  Cases* 


in 


$  4.  With  respect  to  crimes  and  offences,  the  Roman  law  al- 
lowed every  one  in  particular  to  compromise  respecting  murder, 
and  other  crimes  by  which  the  neck  and  life,  were  forfeited, 
but  no  compromising  was  permitted  in  other  and  inferior 
Crimes.  (1) 

But  at  present  the  prosecution  for  punishment,  on  account  of 
tnurder  and  other  crimes,  belongs  to  the  government ;  and  in 
the  name  and  on  behalf  of  the  same,  their -fiscal  and  all  other 
officers,  bailifis,  and  sheriff  of  the  county,  carry  on  the  prose- 
cution (2) ;  who  may  not  compromise  of  remit  any  crimes,  unless 
in  the  presence  and  with  the  knowledge  of  the  supreme  govern* 
inent,  who,  in  this  respect,  is  represented  by  the  chamber  of 
accounts.  (3) 

But  notwithstanding  the  same,  those  who  have  been  injured 
through  crime,  may  for  their  peculiar  interest  freely  com- 
promise and  remit  amongst  themselves  all  crimes  without  dis- 
tinction #(4).  It  is  even  so  far  necessary,  that  the  granting  of 
remission  cannot  take  place,  unless  the  relations  of  the  persona 
slain  are  reconciled  to  tlje  offender.  (5) 


\ 


& 


[1)1.  i&  Cod.  de  trans. 

[%j  Vide  ch.  xtvii.  infra*  where  this 
subject  is  treated  more  fully. 

(j.)  Edict  &  Ordoontnt.  op 't  stnk  van 
de  Cnsoinele  Justine,  ran  KcninkPhtlippos 
(£dict  and  Ordinance  concerning  the  ad- 
ministration of  Criminal  Justice  of  King 
Philip)  July  St  lS7°>  trt.  13.  Merala. 
Prai.  Civ.  mV.  4.  tit.  14.  «.  1.  n.  j.  ft 
c.  6. 

(4)  Vide  Grotius,  Jaleyd,  lib.  3.  c  4. 


n.  iQ»  Chrarin.ToLL  deck.  15*.  Ztf* 
Notit.  Jut.  Belg,  tit.  ne  transact.  Ten.  at* 
cusare. 

(5)  Instruct  ran  den  Hove,  «t*i> 
Zyp.  Notm  Jut.  Belg.  de  about,  et  rees*. 
vera,  ante  grat.  Grotias,  Inleyd.  fcswj. 
c.33.  vera,  com.  aeq.  For  the  Mocssdiap 
in  such  cases,  vide  Papegay,  p.  (m2a)  475* 
k  aeq. ;  in  Flanders,  see  Dsssftosd.  ens. 
criininaLc.145.;  and  in  Brabant,  see  wat 

Antwerp,  tit*  i%* 


(     085    ) 


CHAP.  XXIV. 
Of  Sentences  and  Deeisk**. 


%  1.  Sentence  how  to  be  pro- 
nounced, and  how  to  be  un- 
derstood when  the  Vote* 
are  equal. 

2.  Of  interlocutory  and  dtfki* 

ttoe  Sentence*. 

3.  Orders,  what,  and  how  to 

be  granted^  and  their  dif- 
ferent Sorts. 

4.  Interlocutory  Decrees. 

5.  Remissible  Exceptions. 

6.  Provisional  Decrees,  what, 

and  how  to  be  granted  and 
composed. 

7.  Whetkcf  a  Party  can  pr*. 

ceedfnthe  principal  Pomt, 


before  Satisfaction  iemaie 
Upon  the  Ptoetsibn* 

&  Of  ft  dtfnittoe  Judgment. 

9.  How  Id  proceed  to  cases  tf 
Default. 

10.  How    Decrees  are   to  he 

made  in  eonmon  Cases, 
and  what  is  to  be  observed 
therein* 

1 1.  A  Decision,  how  and  when 

considered  as  confcMhtd. 

12.  Within  what  Time  to  be 

cornea  tnro  jaxevuiwn. 

13.  Postponement    of  JEtau- 

tions,  how  to  be granted* 


§  1.  THE  suit  being  thus  brought  to  a  state  of  decision,  tie  ««t«*e,h«w 
sentence  or  judgement  of  the  judge  follows  there-  jJ^J^ 
upon  (1) ;  which  is  finally  pronounced  upon  the  case  according  how  to  b« 
to  the  majority  of  the  votes  collected,  from  the  oldest  to  the  w^S^Votw 
youngest,  by  the  bailiff,  who  makes  out  the  sentence  from  the  «  *q<»u 
votes  of  the  major  part  who  adhere  to  one  and  the  same  opi- 
nion (2);  and  if  the  votes  are  equal  on  both  sides  (as  it  happens 
at  some  places  where  they  decide  with  eight  aldermen,  or  other- 
wise in  Case  of  the  absence  of  one  where  the  number  of  judge* 
is  unequal,  on  which  account  the  tribunals  are  every  where  com- 
posed of  seven  judges),  the  collecting  of  the  votes  is  repeated 
for  the  second  time ;  and  every  one  is  Asked  whether  he  will 
alter  his  vote,  or  will  adhere  to  the  opinion  of  the  one  or  other 
side  ?  If  they  do  not  wish  to  alter  it,  then  in  cases  wherein  the 
litigation  is  carried  on  on  account  of  right  of  possession,  mar- 
riage, and  promise  of  marriage,  necessaries  of  life,  and  the  like, 
the  sentence  is  given  in  favour  of  the  plaintiff,  (3) 

Ih  other  common  cases,  wherein  such  an  occurrence  takes 
plate,  the  judgment  is  given  in  favour  of  the  defendant,  where 
it  tends  to  release  and  find  him  not  guilty,  especially  in  cases 


«to 


»      »        " 


■^<- 


m  in  '    i 


*   ■*  rt   at** 


inft  *m-    •"     -  •  '    *  T1 


(i)  Ui.Pf.de  re  judic.  I    |i. ff.de rig.  jar.  1. 46.  C^  &&«*«*• 

(*)  Arg.  ad  L  19.  Ff.  ad  mimic.  1.  160,    |       (3)  1. 38, 39«  &-  «  rcE*  H** 


•  8 


*%6 


Of  Sentences  and  Decisions.       [Book  V. 


§2. 


subject  to  corporal  punishment;  because  in  all  cases  the  probable 
right  is  for  him  (1).  But  in  some  cities  there  are  statutes,  which 
expressly  provide  for  such  cases;  viz.  "  That  in  all  meetings 
"  consisting  of  an  equal  number  of  persons,  and  where  the  totes 
"  are  equal  and  in  opposition  to  each  other,  and  when  on  a  sub- 
"  sequent  enquiry  about  the  votes  no  one  wishes  to  deviate  from 
"  his  vote,  the  vote  of  the  person  who  presides  in  such  bond, 
"  whether  a  burgomaster  or  alderman,  shall  have  the  effect  of 
"  two  votes."  So  it  was  enacted  by  the  great  council  of  the 
city  of 'Leyden,  on  the  28th  November  1592;  and  this  law  is 
still  observed. 

'Such  collective  opinion,  if  of  a  high  tribunal,  is  denominated 
a  sentence;  and  of  any  inferior  tribunals,  a  decree;  and  it  is 
**  interlocutory  either  interlocutory,  when  it  contains  any  intervening  or  preced- 
-Seutences.  ing  order,  or  definitive,  that  is,  which  brings  the  whole  suit  to 

a  final  termination,  otherwise  denominated  njinaljudgmeni.  (2) 
And  as  in  the  pronunciation  of  the  decisions  many  errors 
may  be  committed,  in  the  pronunciation  of  such  decisions,  the 
nature,  right,  propriety,  and  institution  thereof,  are  to  be  espe- 
cially observed.  They  are  divided  into  orders,  interlocutory, 
'  provisional,  or  definitive  decrees. 

§  S.  An  order  is  upon  a  mere  petition  or  an  incident,  node 
verbally,  either  previous  or  subsequent  to  the  pleadings,  and 
sometimes  also  in  writing,  to  remove  and  prevent  further  disputes, 
which  is  granted,  stipulated,  or  rejected  by  the  judge;  and  fur- 
ther, notwithstanding  the  same,  the  parties  are  ordered  to  pro- 
ceed in  the  case  in  this  or  that  manner,  all  according  to  the 
discretion  of  the  judge. 

Upon  which  it  is  to  be  observed,  that  the  one  party  be  not 
urged  too  much,  because  in  many  cases  a  person  cannot  be 
ready  immediately  to  defend  himself  (S) ;  and  on  the  other  side, 
that  the  defective  party  be  not*  indulged  too  much,  to  vex  his 
adverse  party  with  unnecessary  or  useless  evasions ;  and  for  that 
purpose  either  party  is  always  to  be  at  liberty  to  make  a  verbal 
defence,  if  the  minutes  contain  an  insertion  of  the  matter,  or  by 
an  answer  in  writing,  if  it  be  treated  of  by  petition,  according  to 
the  proverb,  audi  et  alteram  partem*  And,  without  a  petitkn, 
the  parties  are  sometimes  ordered  by  the  judge,  ex-officio,  to 
appear  before  good  men  to  be  chosen  by  the  parties  themselves, 


Orden,what; 
how  to  be 
granted,  and 
jtheir  different 
itorti. 
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(l)  1. 125.  Ff.  de  reg.  jur.  1 5.  F£ 
pccn.  junct.  L  47.  Ff.  de  ohligat.  et  act. 
{*)  1. 3.  Cod.  et  1. 1.  Vf.  de  re  jud. 
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(3)  DD.  ad  L 1. 
edendow 
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or  before  certain  persons  specially  nominated  for  that  pnrpos  e 
by  the  judge,  to  be  reconciled  by  them  if  possible;  if  not,  after 
after  hearing  the  parties,  the  judges  are  to  do  in  the  case  what-? 
ever  they  shall  deem  requisite. 

Some  of  these  preparatory  and  preceding  prayers  and  orders 
are  such,  as  will  necessarily  stop  the  course  and  progress  of  the 
principal  case,  and  therefore  are  to  be  considered  as  decided  and 
pronounced. 

Others  are  such  as  do  not  necessarily  impede  the  course  and 
progress  of  the  final  judgement  And,  upon  petitions  of  that 
nature,  notwithstanding  the  same,  such  orders  may  be  given  to 
hold  such  pleadings  as  the  state  of  the  suit  requires :  for  example, 
if  any  one  claims  a  right  upon  a  purchased  action,  and  if  a 
prayer  be  made  against  him  for  a  statement  of  the  price  which 
he  gave  for  it,  in  order  by  that  means  to  effect  the  appropriation ; 
and  likewise  upon  a  prayer  for  copy  of  the  document  whereupon 
the  plaintiff  institutes  his  claim  or  right;  and  moreover  upon  the 
petition  in  a  case  wherein  guaranteeing  necessarily  prevails,  and 
wherein  the  defendant,  if  he  gives  no  information  of  the  law-suit 
to  his  guarantee,  would  lose  his  right  of  action  against  him,  and 
therefore  prays  to  be  maintained  for  some  time,  and  in  other 
similar  cases ;  such  incidents  and  intervening  matters  ought  to  be 
first  and  previously  decided. 

But  if,  in  a  case  wherein  no  provision  is  desired,  copies  be 
prayed  for  previously  to  the  litiscontestation  of  whatever  will  be 
produced  in  defence  of  the  principal  case  (which  may  be  done 
only  in  the  term  in  which  the  witnesses  are  produced) ;  or  if  in  a 
case  of  penalty,  before  the  claim,  a  prayer  be  made  for  reparation 
of  attempts ;  or  in  a  case  of  appeal  from  the  bailiff  and  men, 
when  a  prayer  is  provisionally  made  to  carry  that  decree  into 
into  execution,  and  before  the  court,  to  have  the  termination  of 
the  clause  of  inhibition,  which  tends  to  the  same  purpose ;  or  in 
case  of  spoliation  when  restitution,  ante  omnia,  is  prayed  for,  cr 
other  similar  prayer  is  made ;  in  all  these  cases  it  is  left  to  the 
discretion  of  the  judge  to  decide  upon  the  provision  according 
to  circumstances,  and  to  postpone  until  the  termination  of  the 
principal  case,  and,  notwithstanding  the  same,  to  order  that  the 
demand  be  instituted,  answer  be  made,  and  the  suit  completed 
in  every  respect,  in  order  to  decide  then  upon  the  principal 
point  or  upon  the  provision,  according  to  requisition.  The  judge 
may  also  make  a  similar  discretional  order  if  the  action  be  not 
merely  concerning  possession,  and  if  the  saving  or  redressing  of 
whatever  was  hostilely  broken  off,  or  demolished  by  any  one,  be 
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"Remissible 
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provisionally  demanded,  and  in  which  payment  is  provisionally 
demanded,  or  that  the  amount  daisied  may  be  secured,  aad 
when  the  case  is  not  found  by  the  judge  entirely  completed. 

This  mode  of  carrying  on  the  litigation  is  sometimes  necessary 
from  the  propriety  and  consequence  of  the  case  itself,,  oar  it  is 
sometimes  used  as  the  best  and  most  proper  to  give  the  parties 
who  are  inclined  to  delay,  by  an  entire  rejection,  no  cause  to 
appeal. 

And  the  judges  may  be  induced  by  the  same  reason  te  do 
justice  immediately  upon  a  clear  and  equitable  provision,  if  only 
an  answer  be  made  upon  the  provision. 

§  4»  Interlocutory  Decrees  are  such  as  are  made  upon  the 
revisal  of  and  enquiry  into  the  case  when  completed,  if  it  he  de- 
clared by  the  judge,  "  that  the  case  is  not  found  in  a  state  to  be 
a  decided,  and  therefore  the  plaintiff  or  the  defendant  is  directed 
"  to  prove  this  or  that  fact  more  to  the  satisfaction  of  the  judge,. 
u  in  order  that  the  decision  may  thereupon  be  made  according 
«  to  requisition ;"  or  when  an  order  is  made  that  declarations 
which  come  into  consideration  should,  according  to  the  17th  art 
of  the  ordonnance  for  the  administration  of  justice  in  the  cities, 
be  confirmed,  that  is,  that  the  witnesses  should  be  again  heard 
upon  oath,  &c. 

§  5.  Those  are  also  called  interlocutory  decrees  by  which  the 
exceptions  taken  by  defendants  are  rejected;  and  they  are  con- 
demned to  answer  in  the  case  on  the  principal  point. 

The  exception*,  on  which  alone  a  person  may  insist  and  pny 
for  justice  without  answering  further  upon  the  case  itself,  arc  of 
three  sorts;  viz.  declinatory  exceptions,  exceptions  on  thegrosnd 
of  the  incompetency  of  the  tribunal  (otherwise  denominated 
renvoi  or  reference),  exceptions  litis  pendentis  and  litis  fauta, 
of  which  we  have  already  treated  more  extensively,  in  ch.  xviL 
pp.  590,  591,  supra. 

But  besides  these  there  are  several  others,  which  would  en- 
tirely render  void  the  instance  and  action,  and  which  are  com- 
monly termed  peremptory  exceptions;  or  which  otherwise  may 
induce  the  judge  not  to  reject  the  same  loosely,  but  to  add  them 
to  the  principal  case;  and,  notwithstanding  the  same,  to  order 
die  defendant  to  answer.  But  the  defendant  may  not  stand  upon 
such  exceptions  without  answering  also  upon  the  principal  point: 
for  example,  if  a  minor  appears  in  judgment  without  his  guardian? 
or  a  married  woman  without  her  husband;  and  likewise  when 
the  plaintiff  institutes  a  suit  before  the  birth  of  his  right  of  cban; 
and  moreover,  when  an  appeal  has  been  made  from  apnmakaial 
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decree  of  the  judges  of  cities  to  the  court,  and  the  defendant  (by 
virtue  of  the  3d  article  of  the  ampliation  of  the  instruction)  will 
take  iris  exception  against  such  appeal ;  thus,  "  That  on  the 
"  ground  of  surreption  and  obreption  the  party  should  be  de- 
**  dared  inadmissible,"  praying  previously  justice  thereupon, 
ahd  ferther  m  an  ordinary  way ;  and   then,  although  the  suit 
was  brought  to  a  state  of  completion  on  the  different  points  at 
one  and  the  same  time,  justice  may  always  be  done  at  any  stage 
thereof  upon  the  exception,  and  the  defendant  may  be  absolved 
and  released  from  the  instance,  that  is,  from  the  suit  instituted. 

$  6.  A  provisional  decree  is  that  by  which,  on  account  of  the  Provisional 
great  advantage  that  the  plaintiff  can  point  out  in  his  favour,  ^/how'to  be  * 
the  defendant  is  provisionally  condemned  before  the  principal  g^med,  and 
point  of  the  case  is  enquired  into ;  with  this  proviso,  that  the  conipc**  " 
said  decree  may  and  will  be  liable  to  alteration  with  respect  to 
the  principal  point,  if  it  be  found  requisite  upon  further  enquiry; 
lor  which,  if  it  be  found  expedient,  the  plaintiff  is  directed  to 
give  security  before  he  is  allowed  to  have  the  benefit  thereof. 

Such  provisions  are  daily  made  in  cases  wherein  the  plaintiff 
grounds  his  daim  upon  bonds,  notes  of  hand,  and  other  public 
instruments;   whereupon  the  defendant,   being  summoned  ta 
confess  or  deny  the  same  at  least,  "  bonam  Jldem  agnoscendo" 
that  is,  bondjide  to  acknowledge  his  signature ;  and  if  he  cannot 
deny  the  execution  thereof,  the  provision  is  made  as  follows  ; 
"  The  defendant  is  condemned  to  deposit  in  the  plaintiff's  hands 
"  provisionally  the  amount  claimed,  &c.  upon  security  to  make 
"  restitution  thereof  if  it  be  subsequently  found  requisite/'  (1) 

The  procurators  or  proctors  who  practise  before  the  inferior 
courts,  often  plead  upon  the  provision  before  conclusion  has  at 
all  been  taken,  and  mostly  upon  the  point  of  depositing  the 
amount  of  the  claim,  thereby  splitting  the  pleadings  in  order  to 
avoid  the  peril  of  justice  being  done  upon  the  principal  point  of 
the  suit,  and  as  no  appeal  from  a  provisional  decree  is  granted 
which  will  prevent  the  execution,  to  make  the  right  of  appeal 
fruitless :  this  practice  has  already  been  objected  to  as  erroneous. 
If,  on  such  provision  being  -pleaded,  the  adverse  party  does 
not  insist  that  the  suit  be   at  the  same  time  completed  with 
respect  to  the  principal  point  also ;  or  if  he  himself  is  not  ready 
to  answer,  the  judges  may  (if  the  right  to  provision  lies  ready, 
and  the  suit  has  only  been  completed  thereupon),  administer 
justice  by  a  full  adjudication  or  rejection  of  the  provision  prayed 
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(i)  Vide  supra,  ch.xix.  pp.  595 1  et  **!• 
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for ;  or  if  the  case  is  not  so  clear,  the  provision  may  so  far  la 
rejected ;  and,  notwithstanding  the  same,  the  parties  may  be 
ordered  to  complete  the  suit;  further  declaring,  that  the  judges 
are  of  opinion  that  that  point  requires  further  investigation. 
And  the  judge  has  also  the  power,  at  any  stage  of  the  suit,  to  do 
justice  upon  the  provision  prayed  for;  provided  that  in  the 
principal  case  always  something  remains  to  be  determined :  for 
it  would  be  strange  when  a  suit  is  fully  completed,  and  at  issue, 
to  grant  provision  without  declaring  at  the  [same  time,  "  that  the 
"  judge  does  not  find  the  suit  as  yet  in  a  state  of  decision;  and 
"  therefore  orders  the  parties  to  do  this  or  that  more,  &c  ;n  and 
"  doing  further  justice  upon  the  provision  prayed  for,  to  coo- 
"  demn  the  defendant  provisionally,  &&" 

It  is  consequently  necessary  that  the  litigating  parties,  in  their 
conclusion,  should  leave  something  of  the  principal  point  to  be 
decided  by  the  judge  by  final  judgment 

In  a  provisional  decree  a  distinction  is  necessary  that  the  tame 
is  not  final ;  namely,  "  that  the  point  concerning  the  costs  be 
"  reserved  until  the  final  decision  be  made ;  and,"  according 
to  circumstances,  "it  is.  ordered  that  they  proceed  on  the  prin- 
"  cipal  part  of  the  case  according  to  practice;9'  or  otherwise. 

$7.  According  to  the  opinion  of  some,  the  party  who  oaf 

obtained  any  provision  is  not  bound  to  proceed  on  the  principal 

principal  Point,   point  of  the  case  before  the  provision  is  satisfied  (1) ;  this  takes 

before  Saiiafac-        «  e  .  •  r       j  _  ___ 

place  m  a  case  of  possession,  or  m  cases  of  redress  upon  new 
facts,  wherein  the  order  of  the  judge  ought  first  to  be  satisfied 
before  a  party  can  be  further  heard  (2) ;  but  it  cannot  be  ex- 
tended to  other  common  provision,  to  have  the  amount  claimed 
deposited,  which  has  no  relation  to  the  command  and  authority 
of  the  judge,  but  to  the  probable  right  of  the  suitor9  who  is  at 
liberty  to  carry  such  right  immediately  into  execution ;  and  he 
of  course  can  proceed  therein,  before  the  case  can  have  a  termi- 
nation: but  it  does  not  prevent  the  person  condemned  from 
being  admitted  to  proceed  in  the  case,  which  the  judge  cannot 
refuse  him ;  and  it  produces  no  alteration  in  consequence  of  the 
provision  being  carried  into  execution. 

§  8.  A  definitive,  that  is,  a  safe  or  final  judgment  is,  wbtf 
the  case  is  decided  on  the  principal  point,  and  finally  pro* 
nounced ;  as  thus,  "  The  aldermen,  having  heard  the  parties, 


Whether  a 
Party  can  pro- 
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(i)  Of  this  opinion,  among  others,  is 
William  van  Alphen,  in  the  New  Papegsy  t 
p.  »6;. 


(a)  Arg.  L  s6.  §  6.  Ff.  ex  §o&  ess. 
maj.  Rebuff,  ad  conatit.  reg.  tract,  da  «e- 
tent,  provi*.  art.  i.  Gloat. 4*  &  XV  Baft* 
decis.  Bunkgal.  3*6. 
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"  seen  the  documents  produced,  and  paid  attention  to  whatever 
"  could  induce  them,  do  justice,  and  condemn  or  dismiss,  '&c«** 


fC 
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And  by  the  court  also  a  distinction  is  made ;  thus,  "  In  the  6ase 
pending  between  N.  N.,  &c.  the  court*  doing  justice  in  the 
name  of  the  supreme  government  and  the  county  of  Holland, 
"  &c  do  condemn,  &c." 

Here  it  is  to  be  observed,  that  nothing  whatsoever  should  be 
wanting  in  the  pleadings  of  claim,  answer,  replication,  and 
rejoinder,  as  well  in  convention  as  in  re-convention,  and  in  the 
production  of  witnesses,  the  renunciation  of  the  production  of 
further  evidence,  the  refutation  of  witnesses,  the  assertion  against 
the  said  refutation,  the  conclusion  at  law,  and  the  prayer  for 
judgment  (1);  the  least  omission  will  render  the  judgment 
subject  to  nullity.  And  likewise,  that  the  convention  and  re- 
convention go  always  pari  passu  together,  and  be  pronounced  at 
one  and  the  same  time;  thus,  "  The  aldermen  having  seen  and 
"  heard,  &c.  and  observed  every  thing  which  can  induce  them, 
"  do  justice ;  first,  in  convention  they  do  condemn  the  defendant 
"  to  pay  the  plaintiff,  &c.  and  in  re- convention  they  do  reject 
"  the  claim  and  conclusion  of  the  plaintiff  made  and  taken 
"  against  the  defendant  in  the  said  case,  &c. ;"  or  thus,  "Doing 
"  justice,  first,  in  convention  they  do  reject  the  claim  and  con- 
"  elusion  of  the  plaintiff;  and  in  re-convention  do  condemn  the 
"  defendant  to  pay  the  plaintiff  in  the  same  ca$e,  &c." 

And  in  order  to  avoid  falling  into  greater  error  or  nullity,  it 
is  to  be  observed  that  all  decrees,  both  provisional  and  definitive, 
be  not  extended  beyond  the  conclusion  and  pleadings,  but  the 
adjudication  may  be  less  (2) ;  and  in  case  of  diminution,  the 
following  clause  is  added  thereto ;  viz.  "  Do  reject  the  plaintiff's 
"  further  claim  and'  conclusion,  made  and  taken  against  the 
"  defendant ;"  or  if  his  further  right  be  good,  but  ought  to  have 
been  instituted  in  another  manner,-  thus,  "  Do  reserve  His  further 
"  action  to  be  made  there,  and  so  as  he  shall  think  it  advisable, 
"  and  do  compensate  the  costs  on  account  of,  &c. ;"  or  when  the 
case  is  beyond  all  doubt  on  the  one  or  other  sidfe,  "  Do  con- 
"  demn  the  person  who  is  evidently  in  the  wrong  to  pay  the 
"  costs,  to  be  taxed  and  moderated  on  their  behalf;"  which  is 
entirely  left  to  the  discretion  of  the  judge.  (3) 


(i\  See  theie  subjects  discussed,  supra, 
ch.  xix*  pp.595,  et  seq. 

(z)  DD.  ad  L 18.  commun.  divid.  Vide 
Merobu  Prix.  C5v.  lib.  4.  tit.  37.  c  2. 
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($)  Vu*e  Inst^ct.  van  den  Hogen  Raad, 
art.  49.  ■  Damhouder,  Prax.  Civ.  c.  222* 
Wieknd,  Pxact.  Civ.  tit.  9.  c.  7. 
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in  Cases  of 

Defimlt, 


Hoirto  proceed       $  9.  In  caae  of  the  defendant's  default  in  not  appearing  (1),  fall 

entries  are  tg  be  made,  and  also  of  the  document  of  claim  pro- 
duced ;  and,  where  provision  is  made  to  have  the  amount  of  the 
claim  deposited,  the  judgment  is  to  be  composed  A  us:  "  Tfca 
«  aldermen  do  grant  the  plaintiff,  against  the  defendant,  the 
"  first  default;  and  for  the  benefit  thereof  having  seen  the 
*'  bond  mentioned  in  the  claim,  do  consider  the  same  as  ac- 
"  fenowledged ;"  or  thus,  "  Having  seen. the  protocol  to  which 
"  this  has  reference,  and  having  heard  the  affirmation  of  the 
*'  plaintiff,  do  condemn  the  defendant  provisionally,  &c  and  do 
<c  grant  the  plaintiff  a  second  citation."  And  in  case  of  contu- 
macy, thus,  "  It  having  appeared  to  the  aldermen,  that  the  de- 
"  fandant,  having  been  lawfolly  cited  three  several  times,  had 
"  net  appeared  nor  sent  an  attorney  on  his  behalf,  and  that  be 
u  was  in  contumacy,  and  had  deprived  himself  of  his  right; 
"  and  having  seen  the  document  of  the  claim  and  verification 
"  thereof,  and  observed  whatever  could  induce  them,  do  jss- 
"  tice,  and  condemn,  &c" 

$  10.  In  common  decrees  the  head  is  inserted  thus :  "  The 
"  aj^ernien,  having  heard  and  seen  whatever  was  produced,  and 
"  having  paid  attention  to  whatever  could  induce  them,  doing 
"  justice,  do  condemn  or  reject,  &c."  as  is  partly  pointed  out 
heretofore,  namely,  in  such  a  manner  that  it  should  contain, 
that  the  defendant  is  condemned  to  pay  the  whole  or  part  of  the 
claim,  or  that  he  is  absolved  therefrom ;  and  it  should  further 
contain  the  condemnation  or  compensation  of  costs:  but  the 
clause  of  rejection  of  the  claim  may  not  be  inserted  in  the 
decree  in  these  words,  "  so  as  the  same  was  made  and  taken,9 
or  with  similar  words ;  but  the  amount,  and  the  estimate  of  tk 
amount  condemned,  ought  to  be  clearly  expressed.  (2) 

Xo  cases  of  disputes  amongst  neighbours,  the  decree  mns 
thua:  "  The  aldermen,  having  been  at  the  place  in  question, 
"  and  having  taken  oeular  inspection  thereof,  heard  the  parties, 
€€  and  paid  attention  to  whatever  required  attention,  do  justice! 
"  &c."  If  the  decree  does  not  contain  the  condemnation 
of  an  amount  which  is  indisputable  and  just,  and  if  something  is 
contained  therein  which  ought  afterwards  to  be  liquidated  sod 
settled,  the  parties  are  directed  (in  order  to  prevent  them  from 


How 

ate  to  be  made  ) 

in  common 

Cues,  and  what 

i%  Co  be  observed 

therein. 


(i)  Tn  what  manner  the  defendants  in 
&te  of  non-appearance  are  to  be  con- 
demned by  judgment,  see  Qrdonnaat.  op 't 


ttuk  van  Justitie,  aft.  3.  and   en.  s* 
PP-  577—58o,  aupra. 

(%)  Onion*,  op  *t  stukno  de  Jaw* 
de  Stedcs,  m.  17. 
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tering  each  other  afierwarda  with  any  new  suits  concerning 
tbesarae)  to  "  appear  on  a  certain  day,  or  to  send  attornies 
"  before  two  or  more  commissioners  of  the  court,  to  proceed  in 
"  the  suit  summarily,  to  have  a  subsequent  explanation  anct 
"  liquidation  of  the  decree  pronounced ;"  which  form  is  daily 
observed  before  the  high  court. 

Particular  care  ought  further  to  be  taken,  lest  any  thing  be 
done  or  directed  at  any  stage  or  interval  of  the  suit,  without 
hearing  the  parties;  and,  in  deciding  the  suit,  every  point  ought 
to  be  considered ;  and  for  that  purpose,  a  prudent,  ingenious, 
sod  impartial  judgment  ought  to  be  exercised ;  and  if  in  any 
point  a  person  cannot  trust  his  own  judgment  (especially  when 
the  case  is  of  importance)  he  should  not  be  ashamed  to  take  the 
advice  of  skilful  lawyers,  and  then  the  head  of  the  decree  should 
be  thus :  "  The  aldermen,  having  seen  the  advice  of  practising 
"  lawyers,  taken  for  that  purpose  by  their  order,  and  con- 
"  forming  themselves  thereto,  and  having  heard  the  parties,  seen 
"  whatever  was  produced  by  them,  &c."    And  further,  all  de- 
finitive sentences  should  contain  condemnation  or  compensation 
of  costs  (1),  according  to  the  rule,  "  that  those  who  are  found 
to  be  in  the  wrong  ought  to  be  condemned  to  pay  the  costs  (2) ;" 
thus,  "  and  condemn  him   to  pay  the  costs  of  the  suit,  the 
"  same  being  taxed  and  moderated."    But  it  is  understood  of 
such  persons  as  are  evidently  in  the  wrong,  and  who  have  insti- 
tuted or  opposed  the  suit  merely  to  vex  the  other  party ;  or  other* 
wise,  if  the  case  be  doubtful,  and  both  parties  had  reason  therein, 
in  such  case  the  costs  are  compensated,  and  each  party  ought  to 
bear  his  own;  thus,  "  And  do  compensate  the  costs  for  such 
"  reasons  as  induced  them  thereto/'    And  when  the  plaintiff  is 
most  evidently  in  the  wrong,  he  may  also,  independently  thereof, 
be  condemned  to  pay  a  fine,  which  is  left  to  the  discretion  of 
the  court  (S).    And  in  the  cities  before  the  bailiff  and  men,  such 
fine  is  limited  to  three  gilders  in  real  cases,  and  in  civil  cases 
the  thirtieth  penny  (4)  of  the  claim,  as  far  as  six  gilders ;  and  in 
villages,  .as  far  as  thirty  stivers  in  real  cases,  and  the  fiftieth 
penny  upon  the  claim  (5),  provided  it  does  not  exceed  three 
gilders,  all  for  the  officer.  (6) 

$  11.  The  decree  of  the  judge  becomes  absolute  after  the  ex*-  ADemkm.how 
piration  often  days,  (within  which  it  may  be  appealed  against) ;  23^ "  * 

■        ■  ■        i    i«  i  ■  i  ■■       ■■.iiib i  .  -i  iii  ■    .i  ■    ■        -     ■  — »»— a— mam —— — —     STIDCCU 


(9  Vide  Ofdoan.  op  *t  atvk  via  de  Jot- 
uric,  art*  19. 

<»>  1. 19.  If.  d*  judie.  1 1.  fcwit.  de 
poem  teanert  litipau  Vide  NovtH.  S*. 
c.  10.  auth.  p«  juijunud.Ced,  de  judic 


(3)  Interact,  ait.  %i$. 

(4)  Thitt  and  oat  third  per  ceat. 
M  Two  percent 

(6)  Ordoaa.  op  it  tfttk  vta  dt  justftia* 
artife 
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Within  whit 
Time  to  be 
carried  into 
Execution. 


Foatpenement 
of  Execution 
how  to  be 
gristed; 


and  in  that  case  is  to  be  considered  as  really  true  (1),  and 
may  not  be  repealed  under  pretence  of  new  proofs  or  muni- 
ments (2);  but  it  is  sufficient  that  the  case  was  pronounced 
according  to  the  evidence  seen  by  the  judge,  because  one 
ought  to  judge  exactly  according  to  the  proof  and  evidence 
produced.  (S) 

We  said,  "  in  that  case  is  to  be  considered  as  really  true  " 
because  it  ought  to  be  confined  to  the  condition  of  that  case,  and 
may  not  be  extended  to  other  cases ;  for  whatever  has  been  trans- 
acted between  two  different  persons,  cannot  prejudice  a  third; 
and  one  ought  to  live  according  to  certain  laws,  but  not  accord- 
ing to  examples  of  mere  cases.  (4) 

§  12.  The  right  which  a  person  has  obtained  by  a  decision 
of  the  judge  was  antiently  perpetual  (5) ;  but  it  is  not  observed 
among  us,  because  the  decision  of  the  judge,  even  in  his  juris- 
diction, may  be  directly  carried  into  execution  (6) ;  or,  if  the 
person  against  whom  judgment  was  granted  be  abroad,  or  has 
no  property  there,  an  application  may  be  made  to  the  judge 
where  he  is  by  requisitorial  letters  (7) ;  which  execution,  if  not 
carried  into  effect  within  one  year,  ought  to  be  every  time  re- 
newed before  the  provincial  court  within  five,  and  before  the 
high  court  within  ten  years.  (8) 

§  IS.  All  decrees  may  be  carried  into  execution  directly, 
unless  an  appeal  be  entered  against  them  to  a  superior  judge, 
for  which  ten  days  consideration  is  granted  to  the  person  against 
whom  judgment  was  given ;  'within  which  time  any  proceedings 
in  that  case  must  cease,  and  he  ought  in  the  mean  time  to  declare 
himself.  (9) 

With  respect  to  the  question  whether  any  delay  of  payment 
is  granted  by  the  decree  to  trie  person  condemned,  on  account 
of  his  inability,  it  is  customary  with  us,  that  when  persons  who 
are  unable  to  pay  are  sued  at  law,  and  do  confess  the  [debt,  and 


(i>  1. 25.  Ff.  de  etatu  horn, 
(a)  Vide  Coren,  obs.  a6. 

(3)  !» 3°«  Ff.  de  tecum,  tutel.  1. 6.  §  I. 
in  verb,  ei  fide  eorum  quae  probabuntur. 
Ff.  de  offic.  pneaid.  1. 2.  4.  Cod.  de  re  ju- 
dical Coras.  4.  Miscel.  ao.  Hottoman. 
Oluetr.  quest.  1 7.  Coital,  ad  d.  L  6.  §1. 
Ff.  de  offic.  pneaid.  Vinnium  ad  pr.  Inatit. 
de  offic.  Jud.  redamante.  Couvarmv.  1. 
reaolut.  x.  Clar.  lib.  5.  f,  fin.  pract.  crimi- 
nal, quaest.  66.  n.  2.  and  Chnstin.  voL  ii. 
deck.  148.  n.  zi.  &  vol.  i.  decis.  4. 

(4)  L  63.  Ff.  de  re  judicat.  1. 13.  Cod. 
de  aeatent.  &  interkScut.  Vide  Coren, 
oea.  30.  n.  a,  3,  4.  and  Christuu  voLi. 


decia.  z.  &  rol.ii.  decia, 51.  n.5.  fcscq.* 
decis.  63.  n.  3,  &  acq.  &  decia.  6j . 

(5)  1.8.  Cod.  de  reb.  end.  &  L<* 
cod.  de  usur.  rei  jud. 

(6)  1. 56.  Ff.  de  re  judicat. 

(7)  Vide  Instruct.  Tan  de  Jvsaat  ia  * 
Steden,  art.  17.  MeruL  Prax.  Cb.  ft- 4- 
tit.  97.  c.i •  Argent. ad  conanetud.  Brio* 
art.  17. 

(S)  Inatructie  ran  den  Hove,  an.  itf- 
Ampliat.art.30.  InatnaodnvandeaHv1 
Raad,  art.  273. 

"  (9)  On  the  proreediaga  ia  caatcf qf* 
aee  the  following  chapter. 
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prays  that  they  may  pay  the  same  by  two  instalments  and  inter- 
vals in  three  months,  or  three  in  two  months,  or  three  in  three 
months,  and  lastly  four  in  three  months,  or  three  in  four  months; 
that  thereupon,  in  pronouncing  the  sentence,  it  is  considered  with 
discretion,  and  it  is  either  refused  or  allowed;  provided  that  in 
the  meantime  security  and  pledge  be  given  for  the  payment 
thereof;  in  the  manner  following,  viz.  "  The  aldermen  having 
"  heard  the  admission  of  the  debt  of  the  defendant,  do  condemn 
"  him,  &c.  postponing  nevertheless  the  execution  thereupon  for 
"  the  time  of,  &c.  provided  security  be  given,  &c.  (1) 


(x)  See  this  subject  fully  treated  by 
Gabriel  Alvares  Velasc.  de  privfleg.  paup. 
fc  mtserabiU  Jib.  1.  qusest.  44.  Papegay, 
p.  33.  Keuren  der  Stad  Leyden,  art.  176. 


n.  5.  Com.  &  Advyt.  vol.  1.  cons.  278. 
Pecc,  van  Beset.  «n  band  op-ltggta,  c.  4* 
n*  6.  in  not. 
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CHAP.  XXV. 
Qf  Appeal 


§   I.  appeal,   l<v,(it  ti.'t/;i  at 
Time  to  be  made. 

2.  When  it  is  necessary  to  ap- 

peal, and  when  to  pray  for 
Reformation;  and  wherein 
the  Difference  consists. 

3.  Inhibition  and  Suspension  of 

Execution,  whether  and  how 
to  be  granted. 

4.  Reduction,    what;    and    of 

what  Force. 

5.  Of  Relief  against  the  Inhi- 

bition, Interjection,  or  Pro- 
secution of  Appeal  or  Re- 
formation. 

6.  To  what  Judge  an  Appeal  is 

to  be  made. 

7.  When  Revision  takes  place ; 

and  what  is  to  be  observed 
therein. 

8.  Whether     it     takes     place 

against  a  voluntary  Con- 
demnation. 

9.  Whether  it  can  stop  Execu- 

tion. 
10.  From  what  Sentences  an  Ap- 
peal lies,  and  from  what 
not. 

13.  Whether  and  when  from  pro- 

visional and  interlocutory 
Decrees. 

14.  Whether  and  when  from  Cri- 

minal Decrees. 

15.  Whether  and  when  against 


Decrees  in  Matters  of  Cor- 
rection, Refusal  of  Con- 
sent of  Marriage,  Cases  of 
Renters  and  others  con- 
cerning Dykes,  Correction 
by  the  political  Government 
Default,  and  voluntary 
Condemnation. 

16.  Up  to  what  Amount  Cum 

may  be  decided  m  the 
Cities  and  in  Vintages  hy 
Arrest,  and  withovtApped, 

17.  Up  to  what  Amount  noht- 

hibition  may  be  granted. 

18.  Fine  for  ungrounded  Appeal 

19.  What  Pleas  to  be  alleged  u 

Appeal. 

20.  What,  in  Relief  of  Appeal 

21.  What  in  Reformation. 

22.  How  to  be  admitted  as  Ap- 

pellant. 

23.  Upon     an     Inhibition    tW 

certain  Day,  whether  that 
Day  is  included. 

24.  Of  the  Force   of  such  Intt- 

bitions. 

25.  What  Pleat  are  to  be  aVt%d 

in  Reduction* 

26.  Grievances  b  minimi,  when 

and  how  to  be  proposed. 
27-  In  Appeal,  to  make  no  Be* 

convention. 
28.  What  Pleas  are  to  be  allied 

in  Revision* 


fPHE  differences  and  cases,  in  which  two  or  more  persons  do 
not  agree  after  investigation  and  decision  by  the  jndge,  be- 
come absolute  and  are  actually  confirmed  as  true(l),  unless 


(i)Lao;.  Ff.  dcreg.jur. 
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within  proper  time  appeal  be  made  thereupon  to  a  higher  judge, 
by  way  of  appeal  or  reformation* 

§  1.  If  any  person  feels  himself  charged  and  aggrieved  by  any  Appeal;  how 
judge,  and  will  appeal,  he  most  have  it  entered  within  ten  days   Tim^to  be 
computing  from  die  day  that  the  sentence  was  pronounced  ( 1  %  made* 
or  at  least  from  the  day  that  he  obtained  knowledge  thereof  (2); 
and  within  twenty  days  he  must  prosecute  the  same  before  the 
court*  and  within  forty  days,  before  the  high  court  (3),  which, 
time  is  understood  to  run  4e  momenta  in  momentum,  that  is,  from 
the  hour  or  moment  of  the  pronunciation  of  the  sentence,  or 
from  the  time  that  the  party  condemned  obtained  information 
thereof  until  the  same  hour,  ten  or  thirty  days  thereafter  (4) ; 
unless,  so  fin*  as  concerns  the  ten  days  of  entering  the  appeal, 
the  same  be  prolonged  according  to  the  words  of  the  198th  article 
of  the  instruction ;  so  that  the  whole  of  the  tenth  day  must  be 
reckoned  therein,  which  may  also  be  interpreted  as  applicable 
upon  the  day  that  the  sentence  was  pronounced.  (5) 

§  2.  With  this  commonly  is  granted  and  applied  the  clause  of  when  h  » 
inhibition*  that  is,  of  prohibition  and  suspension  of  execution  of  n«cesjary  to 

,  ;._._  r  ,     appearand 

the  said  decree;  by  which  the  judge  who  pronounced  sentence  is  when  to  pray  for 


prohibited  from  carrying  his  sentence  into  execution  in  the  mean  *^^*^™  iu. 
time,  which  then  is  denominated  an  appeal  (6) ;  or  otherwise,  if  Difference 
suspension  of  execution  be  not  necessary,  or  if  the  person  eon-  conn> 
detuned  on  account  of  the  ssnallnesa  of  the  amount,   abo*e 
which  the  sentences  of  inferior  judges,  notwithstanding  appeal* 
are  provisionally  carried  into  execution,  under  security  for 
restoring  die  same  (aa  will  be  shewn  in  a  subsequent  page) ;  or 
otherwise,  if  he  be  satisfied  with  having  the  sentence  carried  into 
execution  upon  security  to  make  again  restitution,  if  it  be  found 
expedient;   in  that  case  prayer  is  made  merely  for  r^fbrmatiam, 
that  is,  revision  of  the  decree  without  suspension,  which   is 
always  allowed  within  the  year  (7).  But  sentences  of  the  provin- 
cial court,  notwithstanding  reformation  to  the  high  court,  are 
carried  into  execution  without  such  security;  because  the  in- 
struction of  die  high  court  does  not  infer  it,  and  those  of  the  high 
court  can  assume  no  more  right  against  the  provincial  court  than 
was  given  to  them,  as  was  judged  by  a  full  court,  on  the  32d 


(i)  Instruct,  vn  den  Hove,  art.  198. 

(%)  Ibid,  in  fin.  Gloss.  8c  Banh.  in  L  1. 
4  7-  Ff.  quandoappell.  Marant.  de  appetht. 
n.  %o$y  204. 

(3)  DD.  apud  Andr.  GaiL  lib.  1.  ob*. 
ill.  Instruct,  art.  ao6.  and  ait.  316. 

(4)  See  GaiL  lib.  1,  oh.  139.    Sande, 


lib.  x.  tit.  13.  def.  1. 

(5)  Ante  kenning  op  bet  xi.  art.  van 
de  Ordon.  op  't  stale  van  do  justitie  en  de 
Steden.  (Notes  on  the  nth  article  of  the 
Ordinance  concerning  Justice  in  the  Cities.) 

(6)  See  Gail.  lib.  x.  oba.  1 44. 
Instruct,  van  den  Hare,  art.  a  12. 


(7) 
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Inhibition,  and 
Suspension  of 
Execution ; 
whether  and 
how  to  be 
granted. 


Reduction, 
what;  and  of 
what  force* 


Of  Relief  against 
the  Inhibition, 
Interjection, 
or  Prosecution 
of  Appeal,  or 
Reformation. 


To  what  lodge 
an  Appeal  is  to 
be  made. 


April  1651,  in  the  caseof  Johan  van  Leeuwen,  and  Dirk  Jansz 
▼an  Vesanevelt,  against  Petrus  Stepsius,  defendant 

It  is  further  to  be  also  remarked,  that  reformation  does  not 
suspend  the  execution  for  costs,  although  a  mandate  of  reforma- 
tion was  formerly  granted  by  the  court,  with  the  clause  of  inhi- 
bition and  suspension  of  costs ;  as  it  is  now  no  longer  in  use, 
and  by  a  resolution  of  the  court  on  the  ISth  March  1608,  wai 
condemned  as  an  illegal  corruption  crept  in ;  and  the  secretaries 
of  the  court  were  desired  to  leave  out,  in  future,  the  said  clause 
of  inhibition  in  the  mandate* 

§  3.  An  appeal,  with  the  clause  of  inhibition  and  suspension  of 
execution,  is  not  always  fully  granted  upon  application,  but  often 
only  till  a  certain  day ;  which  day  is  again  taken  in  two  ways, 
either  as  merely  granted,  which  is  tacitly  continued  and  pro- 
longed until  the  case  be  heard  and  the  plaintiff  has  made  claim, 
by  which  he  may  again  pray  for  A  prolongation  of  the  said  inhibi- 
tion and  suspension;  or  with  this  additional  clause,  "precisely 
and  on  thai  day"  upon  which  the  plaintiff  must  exactly  have 
the  case  heard,  or  the  suspension  and  inhibition  falls  away  of 
itself;  and  sometimes  only  a  mandate  to  be  admitted  as  appel- 
lant is  granted,  which  contains  no  inhibition*  nor  can  it  suspend 
execution. 

§  4.  I£  in  a  case  referred  to  and  decided  by  arbitrators  or 
good  men,  any  one  finds  himself  aggrieved  thereby,  he  may 
come  against  the  same  in  reduction,  which  has  the  force  of 
appeal;  if  applied  for  within  ten  days,  or  else  within  a  year,  h 
has  the  force  of  reformation :  and  inhibition  and  suspension  are 
also  granted,  unless  upon  certain  fine  of  appeal  and  redaction 
renunciation  was  made,  as  is  commonly  expressed  among  us 
in  references.  (1) 

§  5.  The  time  for  limited  appeal  and  reformation  being  a  little 
past,  relief  is  easily  .granted  to  the  person  condemned  upon  crnl 
petition  j  which,  as  not  concerning  the  case  itself,  is  likewise 
granted  by  the  provincial  court,  and  is  commonly  inserted  in  die 
mandate  under  the  denomination,  of  relief  against  the  inhibition, 
interjection,  or  prosecution  of  appeal  or  reformation,  and  is  deno- 
minated relief  of  appeal*  (2) 

§  6.  Appeals  are  always  made  by  degrees  from  inferior  to 
superior  judges,  to  the  high  court  inclusive,  without  passing  by 


(i)  Amptiat.  van  dlnstructie  van  den 
Hove,  ait.  10.  &  book  y.  ch.  iz.  $7,8. 

p.JJifWpra. 

(2)  See  tat  Octroy  en  Ordonnantie 


(Grant  and  Ordinance)  of  the  a?**  As* 
1561,  art.  5.  Menda,  Prai.  O.  ft.  4> 
tit.  8*.  c.  3. 
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the  judge  between  them(l),  unless  he  refuses  to  admit  the  ap- 
peal; in  which  case,  the  defendant  may  appeal  to  a  higher 
judge,  and  apply  to  him  to  act  in  the  case,  as  if-appeal  had 
been  regularly  made  from  the  one  to  the  other  (2).  And  the 
court  of  Holland  is  entitled  (S)  to  admit  in  appeal,  and  an  appeal 
may  be  made  to  it,  from  all  decrees  made  by  aldermen  in  villages, 
passing  by  the  higher  tribunal  of  well-born  men  under  which 
they  belong,  to  which  a  person  may  appeal  if  he  chases ;  or 
otherwise  passing  by  it,  he  may  appeal  directly  to  the  highest, 
according  to  resolution  of  the  states  of  Holland,  of  the  9th 
October  1577.  (4) 

§  7.  Above  or  beyond  the  high  court  no  appeal  lies  (5),  ex-  when  Rwnion 
oept  by  way  of  revision,  to  point  out  errors  and  mistakes,  for  which  what  utobe 
it  may  always  be  made  within  two  years  after  the  pronunciation  of  ofc^wwdthtitib. 
the  sentence  (6).     Whereupon  mandate  being  granted,  within 
three  months  after  the  decision  of  the  case,  additional  judges 
may  be  granted  upon  application  to  the  supreme  government, 
to  revise  the  suit ;  and  in  consequence  of  such  application  the 
states  of  Holland  appoint  seven  other  lawyers,  together  with  the 
gentlemen  of  the  high  court,  who  are  called  revisers  (7).     For 
this  office  the  pensionaries  of  the  cities,  with  two  of  the  provin- 
cial court  of  Holland,  are  commonly  selected,  if  the  case  comes 
in  appeal  to  the  high  court. 

In  cases  of  revision  the  following  particulars  are  to  be  ob- 
served; viz. 

I.  That  in  cases  relating  to  possession  or  interlocutory  decrees, 
which  are  reparable  by  definitive  decrees,  there  is  no  revision; 
but  such  cases  must  be  prosecuted  by  demand  and  princi- 
pally. (8) 

$  8.  II.  Upon  and  against  a  voluntary  condemnation  of  the  ^"J^  * 
high   court,  no  revision  is  allowed ;  because  any  one,  who  is  ■gainst  a 
desirous  to  come  in  revision,  must  point  out  errors  in  the  de-  <£nde™*ioii. 
cision,  which  he  who  has  been  condemned  upon  his  own  appli- 
cation and  submission  cannot  do ;  and  besides,  in  revision,  no 


(i)  1.  i.  Ff.  de  appellat.  et  1.  31.  Cod. 
cod.  Seculat.  tit.  de  Appellat.  f  nunc 
tractemus.  Marant.  tit.  epd.  n.  357  etseq. 
Gail.  Ub.  1.  obfl.  119.  n.  a. 

(a)  Groeueweg.  de  leg.  abrog.  ad  1.  19. 
▼en.  quod  si  victus.  Cod.  de  Appd.  Arg. 
1.  4.  C.  de  juris  ordin.  jud.  et  ib.  Cast. 
Gnid.  Pap-  deds.  426. 

(3)  Instruct  art.  aoj. 

(4)  See  Morula,  Pm.  Civil.   Ub.  4. 

Ot.  3.  C  1.  0.3. 

(5)  I.  1.  f  1.  Ff.  de  aujbut  appellate 
■  licet. 


(6)  Auth.  qua;  suppl.  Cod.  de  precib. 
Imp.  Off.  Instruct,  van  den  Hoog  Raad, 
art.  279,  a8o. 

(7)  Arg.  1.  35.  Cod.  de  appellat.  In- 
struct, van  den  Hogen  Raad,  art.  28  a. 

(8)  Instruct,  van  den  Hogen  Raad,  art. 
158.  et  seq.  Ordonnant.  op  *t  stuk  van  de 
Revisie,  Jan.  16,  1578.  registered  in  7 
Memorial  Boek.  Bart.  Ernst,  fol.  206. 
verso.  Rebuff,  tract,  de  supplic.  qiaest.  9. 
cas.  8.  &  ad  coostitut.  reg.  alibi. 
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new  fact*  maybe  allied,  nor  can  any  new  documents  be  pro- 
duced ;  but,  ex  iisdem  actis,  upon  the  same  documents,  die  ea* 
must  be  decided,  whether  the  sentence  be  just  or  erroneous: 
and  in  such  case  die  submission  to  voluntary  condemnation 
would  again  be  in  die  way  (1),  against  which  no  relief  » 
granted  by  die  high  court  for  any  grievances  or  prepcfictt 
whatsoever;  unless  any  person  can  point  out  that  h^exjwto 
tnetu,  (i.  e.  by  mere  deception)  was  compelled  Aid  misled  to 
such  submission  and  promise  to  abide  by  the  voluntary  condem- 
nation* against  his  will  (2) 
wither  it  on       §  9.  Hi.  Revision  prevents  or  suspends  no  execution  ettept 

only  in  such  cases  in  which  such  execution  could  not  be  re- 
dressed after  such  revision,  as  in  cases  of  marriages  or  the  Eke; 
and  because  such  revision  should  not  tend  to  detain  the  person 
in  whose  fttvour  the  decision  was,  or  to  protract  the  case  training, 
on  his  application  a  ctertain  short  time  is  granted  by  the  state 
to  die  party  condemned,  within  which  he  is  obliged  to  prosecute 
his  revision  on  pain  of  forfeiting  his  right,  as  otherwise  it  need 
only  be  prosecuted  within  the  year ;  and  so,  in  the  year  16*3, 
three  months  time  waft  granted  by  an  answer  of  the  states  to 
Abraham  Symons  of  Hamburgh  (the  person  condemned)  again* 
Mrs.  Constantine  Koymtas :  and  in  1621,  sue  weeks  time  was 
granted  to  one  Peter  Francis  Maalson  of  EnkEuysen  (tfce 
person  condemned}  against  Diewertge  Maartens,  also  of  dot 
place.  (3) 

IV.  In  revision  no  relief  or  civil  petition  is  allowed  on  tfce 
atpfratiuu  of  the  time  of  application  and  prosecution  of  leviaao. 

But  in  the  case  of  Miss  Alida  Koninks  against  Mr.  CarneEs 
Bikker,  sheriff  at  Muyden,  in  a  matrimonial  case  m  ltf£,*Bcfc 
relief  was  granted  by  the  court  to  the  laid  Miss  Alida  Kanink^ 
notwithstanding  she  had  allowed  two  years  to  elapse  after  die 
Sentence  of  the  high  court:  because  he  made  new  prayer  afer 
the  expiration  of  two  years,  for  an  interpretation  of  the  sakf 
sentence;  and  failing  therein,  Came  in  revision ;  in  consequence 
whereof,  as  it  would  otherwise  have  relation  to  the 
sentence,  revision  was  granted  to  ber  likewise^  (*) 

In  Holland*  no  revision  is  granted  pro  tteo  in  civil 
according  to  the  resolution  of  the  19th  July  Id?*  J  tetitvw 
allowed  in  a  criminal  case  in  1 726V  after  it  was  refined  in  A*  J«* 


(1)  Vide  Jora  Bender,  mo.  U 
•km.  cor.clu*.  i.  c.  16.  p.  (ttihi)ft£D. 

(2)  Several  such  instance!  appear  in  the 

*»PWt  P»  («*>>  39* 


(3)  S—  Cons,  et  AsV. 
3.  cons.  103. 

fr)  Sttf  i  ftfl  Kepi*  ef 

430—435-  «F* 
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1718  to  Frederic  Mailer  alias  Jaco,  a  notorious  villain  of  that 
time.  (1) 

§  10.  Further,  in  all  cases  of  appeal  or  reformation  it  is  ob-  From  wn»t 
served)  that  the  judge  who  pronounced  sentence,  is  called  and  AppeaUiea^and 
requested  to  appear  also  together  with  the  parties,  and  to  answer  from  ^bat  DOt- 
in  the  case  if  he  wishes  to  make  himself  a  party,  (vulgo  inchi- 
-matte) :  which  being  neglected,  the  iinpetrator  is  declared  not 
admissible  in  appeal.  (2) 

§  11.  In  cases  of  appeal  no  new  facts  or  allegations  may  be 
alleged,  unless  it  takes  place  under  the  benefit  of  civil  petition  (3) 
which  was  granted ;  on  which  account,  in  cases  that  come  from 
the  provincial  to  the  high  court,  if  they  had  been  recorded,  the 
whole  suit  is  brought  over  closed  and  sealed  according  to  the 
register,  to  be  decided  upon  the  same  documents,  whether  well 
or  wrongly  decided  (4>).  But  in  appeals  that  come  from  the 
villages  and.  cities  to  the  provincial  court,  it  is  at  present  not  so 
strictly  observed. 

§  12.  An  appeal  may  be  made  to  a  higher  judge  from  all 
decrees  and  decisions  of  inferior  judges,  by  which  a  party  con- 
ceives himself  to  be  prejudiced :  for  it  is  a  privilege  granted  to 
those  who  are  prejudiced  and  aggrieved  by  the  judge  of  the 
court  below ;  and  as  he,  who  uses  his  right,  injuries  no  one ;  so 
he  injures  not  the  judge  who  appeals  to  a  higher  judge  against 
the  decree  given  by  him.  (5) 

J  IS.  An  exception,  however,  is  made  in  favour  of  provisions  whether  tod 
and  interlocutory  decrees,  which  are  reparable  by  definitive  J**0**001 
sentences,  and  which  may  be  redressed  by  final  decision,  and  are  Decrees, 
not  followed  by  infamy  (6).   One  may  likewise  appeal  against  a 
decision  respecting  the  competency  or  incompetency  of  a  judge  j 
although  this  seems  to  be  an  interlocutory  decree,  it  is  not 
reparable  by  a  definitive  one  (7).  Under  this  class  of  decisions 
are  likewise   reckoned    all  decisions  of  cases  of  possession; 
therefore,  if  it  be  questionable  whether  a  provision  decided  can 
not   be  redressed  definitively,  in  such  case  a  mandate  to  be 
admitted  as  appellant  is  granted  instead  of  an  appeal,  which 


(s)  See  Zurk's  Codex  Bat.  voce  Appel. 
§  8i.  p.  70.  innotis. 

(a)  See  Instruct,  van  den  Hove,  art. 
306  ;  van  de  Justitie  van  de  Steden,  ait.  2 1 . 

(3)  Contra.  1  4.  Cod.  de  temp.  appeL 
Zypar,  notit.  jur.  Belg.  tit.  de  appel.  vers, 
ob  expensar. 

(4)  See  Instruct,  van  den  Hogen  fUad, 

2Tt.  32ft*       . 


(5)  1.  1.  Ff.  de  appcll,  1. 5.  §  i.  &  1. 
pen.  de  his  qua*  ut  indign.  1.  ao.  Cod.  de 
appel.  1.  ss*  Ff.  de  reg.  jur. 

(6)  See  Ampliat.  van  de  Iustruct.  art.  3. 
Nader  Ampliat.  Resolut.  van  de  Staten  van 
Holland,  March  19, 1621,  an.  1.  in  the 
new  Papegay,  282. 

'    (7)  Gail.  1.  obs.  130*  n.  9.     Zutphen, 
Praxt.  p.  34.  §14. 
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does  not  suspend  execution,  and  does  not  prevent  the  giber 
from  proceeding  with  the  case.  (1) 
whether  and         §  14.  II.  From  criminal  sentences,  pronounced  upon  ths  eon- 
jj^'  iession  of  the  guilty  person,  in  which  they  proceed  extraonJBfiwfly 

and  summarily  at  law,  no  appeal  is  granted  to  the  pejrtai  «*■ 
demned  (2).  But,  according  to  practice,  the  officer  and  prose- 
cutor, who  finds  himself  aggrieved  by  an  inferior  judge*  nay 
always  appeal  to  a  superior.  (S) 

{n  which  case  some  are  of  opinion  that  the  person  condensed, 
(the  case  having  come  in  appeal  through  that  means)  oogjbt  to 
be  admitted  in  a  subsequent  appeal  by  a  superior  judge;  and  id 
in  the  case  of  Charles  Payelle,  who  committed  a  rape  ape*  * 
young  woman  on  the  road,  and  having  attempted  to  commit 
another  rape  upon  another  young  woman,  was  sentenced  to  the 
gallies  for  twenty*five  years  by  the  men  of  Watering,  the  pro- 
curator general  appealed  from  that  sentence;  and  thereupon  die 
sentence  having  been  annulled  by  the  court  on  the  ith  July  1606, 
and  he  being  condemned  to  be  beheaded,  it  was  judged  by  die 
members  of  his  court,  that  as  the  procurator  general  had  appealed, 
he  was  also  at  liberty  to  appeal  further  in  consequence  thereof. 
But  the  members  of  the  high  court  having  seen  die  pri- 
soner's confession,  his  prayer  was  rejected  on  the  19th  Julj 
following.  Accordingly  the  sentence  was  executed,  and  he  w 
put  to  death. 

From  other  criminal  sentences,  in  which  they  proceed  slightly 
and  usually  at  law,  a  person]  should  by  right  be  admitted  ia 
appeal  (4).  'The  way  of  appeal  was  always  open  for  those  who 
were  admitted  into  an  ordinary  suit;  but  in  the  year  171S,ob 
account  of  the  misuse  made  thereof  it  was  enacted  ejr  their 
high  mightinesses,  that  all  thieves*  vagabonds,  and  high wj»e^ 
having  been  once  corporeity  punished  for  their  oflcqcm,  and 
being  again  accused  thereof  should  not  he  admitted  in  nppesl 
or  revision  against  the  sentence  of  puniahsecnt  for  ths  second 
tune.  (3) 

In  France  (6)  a  person  may  appeal  fram  all  criminal  sjtjftooti 
t<\  a.  Kigi^.  j^igft  wirtmni  ^jctim* titm  i  h«»  fa  Fl»nd<»g  w%  «fyesl 


(i)  See  the  new  Papegay*  p.  397.  299. 

(a)  1.  z.  Ff.de  confess.  L  a.  Cod. 
quorum  appellit.  nan  reetp.  et  ibt  Bald. 
$Uc.  Sect.  zo.  1591.  Neostad.  dec. 
47-  Morula,  Prax.  Civ.  lib.  4.  tit.  93. 
c.  7.  B.4. 

(5)  ha  tenent  Gramma*,  decis,  Neapo- 
litan. 14.  n.  1.  post  Innocent.  Abb.  Barb 
Bald.  Angel,  et  Parid.de  Puto  locia  ibt 


■^"••^■^^ 


citatis.  Jacob.  Cancer.  Yar.  Rescfat 
x.  c.  1 7.  a.  xj. 

(4)  1.6.  Ff.  da  appeUat  poet.  1—  -° 
fine.  Cod*  quot.  appelkt.  boo  redjw 

(j)  Plac.  July  17th*  1718.  ZuifaCo*- 
Bat.  appel.  $  20.  p.  55.  n 

(6)  Autunuadd.Ll.Cod.ooor.^9e- 
non  rccip.  Bugnon.  de  Iegibusakw^-*-v 
tect.148.  Imbeit.lnstit.Fc 
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if  allowed  in  criminal  case*  (1) ;  because  no  one  may  be  condemned 
to  death,  unless  be  confesses  the  crime  with  his  own  mouth, 
either  there  (2),  or  in  Germany  (3),  or  in   Spain  (4),  or  in 

Italy.  (5) 

In  Holland,  Brabant,  and  other  adjacent  places,  it  is  not 
so  certain:    the  general  practice,  however,   is,  that  although 
the  crime  be  proved  by  witnesses  and  clear  proofs,  and  is  other- 
wise notoriously  known,  yet  the  confession  of  the  offender  him- 
self is  extorted  by  means  of  torture,  if  he  be  obstinate;   and 
without  it  no  one  is  condemned  to  death  (6).     And  in  the  sta» 
iutes  of  Rynland  (art  2.)  it  is  expressly  mentioned ;  and  Peter 
Christiaansz  Bor  attests  the  existence  of  such  a  custom  at  Ley- 
den  (7):  by  which  all  appeals  and  provocations  proceeding  from 
criminal  cases  are  undoubtedly  much  prevented;  whereas,  ac- 
cording to  law,  any  person  receiving  justice  upon  his  own  con- 
fession, is  not  admissible  in  appeal  (8) :  so  that,  according  to 
Grotius  (9),  it  was  maintained  by  the  States  from  antient  times, 
as  appears  in  the  suit  against  Brabant,  whereupon  sentence  was 
pronounced  in  the  year  1549;  and  formerly  also  by  the  court 
of  Holland,  as  appears  in  a  letter  of  the  year  1545,  written  to 
the  great  council  of  Mechlin,  which  is  also  mentioned  in  the 
grant  obtained  by  the  States  of  Holland  from  King  Philip,  in  the 
year  1 564 ;  concerning  which  the  court  of  Holland,  writing  again 
in  the  year  1564  to  the  great  council  of  Mechlin,  certifies  the 
above  customs  to  be  thus,  viz.   "  That  in  criminal  cases  de- 
"  ckfed  by  inferior  tribunals,  as  well  as  by  them,  relative  to  body 
"  or  limbs,  no  appeal  was  permitted  of  old  in  Holland;1'  and 
subsequendy,  by  a  resolution  of  the  States  of  Holland,  passed 
on  September  10, 1591,  it  was  enacted,  that  no  provision  should 
be  granted  by  the  provincial  court  in  Holland  at  the  application 
of  any  person,  in  which  they  shall  have  proceeded  extraordinarily 
in  criminal  cases,  and  upon  confession  of  the  offender  himself; 


(t)  WicUnd,  tact.  Civ.  tk.  9.  c.  ax. 
a.  17.     Dunhouder,  Prax,  Cit.  c.  234. 

0.  17.  et  Prax.  Criro.  c.  151.  n.  3. 

(a)  Damhoud.  diet.  c.  134.  n.  1 7.  contra, 

1.  \6.  Cod.  da  pew.  et  L  uK.  Cod.  do 
probe*.  Quod  an  de  jure  procedat.  ride 
apod  Boat*  Prax.  Crira.  de  convict,  n.  a. 
et  acq.  Chriitin.  voL  4.  decis.  109.  Go* 
biox,  Reaolut.  torn.  3.  a  13.  n.  3. 

(3)  See  Mynsinger,  centur.  %.  obaenrat. 
98.  n.  %.  et  centur.  4.  obi.  41.  Gail,  life.  1 . 
obs.  .x-  n.  *8.  «t  de  pace  public*,  c.  alt. 
iu  fine,  n.  36.  Weeemb.  coosil.  43.  n.80. 
NicoL  Rawiner,  gumer.  %,  decif .  23*  lib.  *• 


(4)  Zigismund,  Zcacch.  Kb.  1.  c.  97. 
n.  6a,  63.  87.  93.  et  95.  Cawarr.  Pract. 
QuaHt.  c.  33. 

(5)  Oar.  ftfin.quast.  99.  n.  3.  Vincent. 
de  Franon.  decia.  637.  n.  a.  part.  4. 

(6)  Gudelin,  de  jure  novias.  lib.  5.  c.14. 
Ten.  utrum.  Zypx,  not.  jur.  Bel.  de 
appelL  vera,  in  criminib.  Neosud.  Cur. 
Holt  dec.  47. 

(7)  Nederlandse  HUtorien,  lib.  5.  fol. 
191.  verao. 

(fi)  per  1.  a.  Cod.  quor.  appeOat.  non 
rectp. 

(9)  Apologia,*,  ts. 
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Whether  and 
when,  against 
Decrees  in 
Matter  of 
Correction, 
Refusal  of 
Consent  of 
Marriage, 
Cases  of  Renters 
•ad  others 
concerning 
Dikes,  Correc- 


but  that  sentences,  pronounced  in  the  said  cases  against  the  person 
condemned,  should  be  executed  without  any  appeal,  reforma- 
tion, or  provocation  being  allowed  against  the  same.  (1) 

With  regard  to  Zealand,  it  is  also  inserted  in  the  eighth  and 
following  articles  of  the  treaty  between  Holland  and  Zealand,  of 
the  20th  September  1596 ; — that,  as  the  cities  in  Zealand  have 
from  antient  times  decided  criminal  cases  by  arrest,  without  al- 
lowing any  appeal ;  therefore,  no  provision  of  appeal,  reforma- 
tion, or  any  other,  shall  be  granted  by  the  high  court  in  such 
eases;  but  that  all  sentences,  either  interlocutory  or  definitive 
(nothing  whatsoever  excepted),  which  shall  be  pronounced  in 
extraordinary  suits  upon  the  confession  of  the  delinquent  or  pre- 
paratory information  of  the  officer,  shall  be  and  remain  fully 
executed,  and  no  appeal  shall  be  allowed  against  them;  and 
likewise  that  no  appeal  shall  be  allowed  from  sentences  pronounced 
in  suits  conducted  by  the  ordinary  officer,  when  they  carry  with 
them  any  capital  or  corporal  punishment,  &c. ;  unless  in  banish- 
ment,  or  any  honourable  or  other  amends. 

The  same  regulation  is  in  use  throughout  the  Netherlands  (2), 
as  well  as  in  the  villages  and  manors,  where  the  right  of  the  so- 
prenie  government  is  exercised  without  any  appeal  being  al- 
lowed against  the  same.  (3) 

III.  All  sentences  or  decrees  pronounced  by  the  provincial 
court  respecting  the  police  of  the  country,  correction  of  inferiors, 
civil  amends,  or  pecuniary  fines,  pronounced  for  the  benefit  of 
the  fiscal,  are  executed  without  security,  notwithstanding  appeal, 
and  without  prejudice  thereof.  (4>) 

§  IS.  IV.  In  all  cases  pronounced  by  way  of  correction  by 
the  political  government  over  their  burghers,  either  publicly  to 
prohibit  them  the  city,  or  privately  respecting  certain  fines, 
no  appeal  or  reformation  is  granted.  (5) 

Neither  is  any  appeal  allowed  in  matrimonial  cases  respecting 
consent  between  the  parents  and  their  children,  against  the  re- 
fusal of  parents,  confirmed  with  tfie  like  declaration  and  refusal 
of  the  magistrate,  according  to  the  resolution  of  the  States  of 


(t)  See  this  resolution,  in  Cons,  et 
Adv,  Rotterd.  vol.  3.  p.  fmihi)  353.  See 
also  Christin.  ad  leg.  Mechlin,  tit.  a.  art. 
43.  n.  15.  Bald,  ad  1. 1.  in  fin.  Cod.  de 
jure  jurand.  propt.  calumn.  Covarruv. 
Practical).  Quaest.  c.  23.  n.5.  et  Less,  de 
juttit.  et  jure,  lib.  a.  c.  39.  n.  152. 

(a)  According  to  Christio.  ad  leg.  Mech- 
lin, tit.  x.  art.  z.  n.  ia. 

(3)  1.  unic.  Ff.  de  offic.  prefect*  pistor. 


L 1.  Ff.  a  quibus  appellate  nan  Sett.  Far 
a  further  discussion  of  the  cases  abo* 
treated  of,  the  reader  is  referred  do  Mr. 
Peter  Bert's  Tracuat  vaa  Appel  m  G> 
minele  Saken  (Treatise'  respecting  tke  ess 
of  appeal  in  criminal  ca&ea.) 
.  (4)  Instruct.  ?an  *i  Hof.  art.  it& 
(5)  Vide  supra,  book  i.  cfa.  aw  f  i> 

p.  12. 
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Holland  in  the  case  of  Maritgc  Dirksz,  widow  of  Johan  van  **•  *f  *• 
Grnswinkel,    against   Hubert  Jacobsz  Grinain   and    Geertjen  Government, 
van  Graswinkel  her  daughter,  pronounced  at  Delft  on  the  23d  ^J!***  *"* 
December  1598,  and  by  an  edict  of  the  states  of  Holland  re*  Condemnation, 
newed  on  the  27th  September  1663, 

Against  decrees  made  in  cases  of  renters  respecting  the  re- 
venue of  the  country,  a  person  may  only  have  a  reformation ;  and 
no  appeal,  or  inhibition  or  suspension,  is  granted  against  the 
same;  but  they  ought  to  be  satisfied  without  diminution  or 
delay,  as  is  shewn  in  a  subsequent  page. 

It  is  also  observed  in  cases  respecting  excise  and  income  of  the 
cities,  which  also  are  provisionally  executed,  notwithstanding 
appeal  or  reformation,  according  to  the  resolution  of  the  22d 
January  1590.  And  likewise  all  sentences  or  decrees  of  inferior 
judges,  respecting  matters  of  dykes,  watercourses,  sluices,  po- 
lice, fines  of  officers,  correction,  and  others  of  similar  nature, 
arc  executed  upon  security,  notwithstanding  appeal,  without 
prejudice  thereof.  (1) 

V.  All  Cases  pronounced  upon  default  or  contumacy  (2),  and 
all  voluntary  condemnations,  cannot  be  admitted  in  appeal;  be- 
cause negligence  and  free  submission  are  considered  as  a  con- 
fession and  surrender,  against  which  there  is  no  appeal  (3) ;  in  so 
far,  that  if  any  one  had  been  admitted  to  appeal  by  the  higher 
judge  and  permission  of  the  parties,  the  sentences  which  follow- 
ed thereupon  would  of  themselves  be  null  and  void  (4k).  But 
Groenewegen  (5)  is  of  opinion,  that  application  for  relief  against 
die  same  may  be  made  to  and  granted  by  the  supreme  govern- 
ment, for  certain  reasons. 

VI.  In  order  that  the  authority  of,  and  respect  due  to,  the 
judge,  may  not  be  despised,  and  also  to  prevent  litigious  and  mali- 
cious persons  from  vexing  their  adverse  parties  with  appeals  for 
trifling  causes,  or  from  endeavouring  to  benefit  themselves  by  the  9 
delay  and  suspension  of  a  litde  time,  various  excellent  regula- 
tions have  been  made  respecting  these  cases,  according  to  which 
every  one  must  behave  himself  in  appeal  and  provocations. — 

Thus, 

§  16.    (1.) — The  inclosed  cities  of  Holland,   including  the  ^Jlto°^h!5 
Hague,  may  likewise  decide  by  arrest,  up  to  the  amount  of  fifty  m^  be  decided 


(x)  Vide  Instruct,  van  den  Hoire,  art. 
213.  etai8.  . 

(a)l-  13-  §*•  4-.Cod.de jud. 

(t)  L  »3-  §3-  Ff-  d*  appellat.  junct.  L 
73-  §  3-  *f.  **  j«xfc«  et  I.  8.  Cod.  quorum 
appeliat.  son  lecip.  :    rec,P' 

XT  3 


(.;)  Per  ea  qua?  tradit.  Jul.  Caesar  Ru- 
gellinus  tract,  de  appellat.  §  a.  c.  3.  n.  125. 
See  also  Datnhouder,  Prax.  Civ.  c.  78. 
n.  30.  et  c.  230.  n.  %. 

(5)  Ad  d.  1.  Cod.  quorum  appell.  non 
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Inhibition  may 
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Fue  for  un- 
grounded 
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gilders;  and  the  bailiff  and  men,  and  magistrates  of  tillages,  up 
to  the  amouht  of  twenty  gilders,  without  being  subject  to  any  ap- 
peal or  provocation  (1);  unless  their  decrees  were  followed  bj 
infamy* 

(2.) — Nc  inhibition  is  granted  by  the  high  court  against  sen- 
tences of  the  provincial  court,  if  the  amount  does  not  exceed 
800  gilders  (2);  and  provisional  or  interlocutory  sentences  of 
the  said  provincial  court  have  execution  upon  bail  np  to  the 
amount  of  1500  gilders  (3).  Decrees  of  the  forester  and  his 
companions,  imposing  pecuniary  fines  under  and  not  exceeding 
100  gilders,  are  executed  without  security,  pursuant  to  the  pro- 
clamation of  the  25th  June  1621. 

(3) — The  definitive  and  final  sentences  of  large  cities,  viz.  Dor- 
drecht, Haarlem,  Delft,  Leyden,  Amsterdam,  Gouda,  and  Rot- 
terdam, are  put  in  execution  if  they  do  not  exceed  the  amount 
of  900  gilders ;  the  other  inclosed  cities,  including  the  Hagoe, 
not  exceeding  150  gilders;  of  the  bailiff  and  men,  60gildm; 
of  the  magistrates  of  villages  40  gilders ;  all  under  caution 
or  security  de  restituendo  if  otherwise  found  proper,  notwith- 
standing the  appeal  (4).  But,  by  a  proclamation  issued  Majl 
1674,  the  preceding  amounts  were  increased ;  viz.  the  inckxed 
cities,  including  the  Hague,  may,  by  arrest,  without  being  subject 
to  appeal,  decide,  instead  of  50,  to  the  amount  of  100,  and  the 
villages,  instead  of  20,  as  far  as  40  gilders ;  and  that  the  definitive 
sentences,  notwithstanding  appeal,  should  have  execution  in  the 
said  large  cities,  instead  of  100,  to  the  amount  of  600  gilders; 
and  the  other  inclosed  cities,  including  the  Hague,  instead  of  M, 
up  to  the  amount  of  120 ;  and  the  villages,  instead  of  4ft  op  to 
SO  gilders ;  each  gilder  containing  20  stivers  of  Holland  carraKj. 

But,  if  any  one  be  condemned  from  several  causes,  altogether 
exceeding  the  above  amount,  thougjb  each  of  them  separate!; 
does  not  exceed  the  same,  a  distinction  ought  to  be  made,  is. 
that  if  they  be  of  one  and  the  same  case,  and  so  that  theyfolW 
from  each  other,  or  if  they  cannot  be  separated  from  the  other* 
then  such  accumulated  condemnations  are  computed  for  one 
amount  (5) ;  and  so  it  has  been  decided  in  several  cases  by  tie 
court  of  Friesland.  (6) . 

§  16.  Lastly,  those  who  are  understood  to  have  appealed 
wrongly  and  unjustly,  are  fined  before  the  court,  in  appeal  * 


(i)  See  Nader  Amplut.  van  dlnstrucL 
(subsequent  ampliation  of  the  instruction) 
art.  i. 

(l)  Ibid.  art.  22. 

(3)  Ibid.  art.  19. 


(4)  Ibid.  art.  a,  j,  4. 

(c)L«-  Ifcde  jima&t  liftl* 
Ff.de  appdht.  Aodr.  GaiL  Hb.  1.  aW* 
n.3. 

(6)  See  Sande,  lib.  1.  tk.  jj.  #*•  + 
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40  gilders,  in  reformation  20 ;  before  the  high  court,  in  appeal; 
75,  and  in  reformation  36  gilders ;  and  in  revision,  in  a  fine  of 
200  gilders,  being  the  fines  of  wrong  appeal ;  all  which  fines  are  to 
be  deposited  with  the  treasurer  of  exploits  {Rentmeester  van  <TEjf- 
ploiden)  before  a  party  is  admitted  in  appeal,  reformation,  or 
revision.  (1) 

$  19.  In  appeal  before  a  higher  judge  the  claim  is  made  in  £[h*  PJew«* 
the  following  manner,  for  one  who  had  the  decree  against  him :  Appeal. 
"  To,  annul  or  correct  the  decree  in  question,  and  to  do  what 
"  the  judge  in  the  first  instance  ought  to  have  done,  that  the 
"  defendant's  claim  and  conclusion,  made  and  taken  against 
"  the  impetrator  there,  should  be  dismissed,  making  claim  of 
"  costs,  &c."  For  a  plaintiff  who  has  the  decree  in  his  preju- 
dice, "  to  annul  and  correct,  &c.  and  doing  so,  &c.  that  the 
"  impetrator's  (plaintiff's)  claim  and  conclusion,  made  and  taken 
"  in  the  first  instance  against  the  defendant,  should  be  ad- 
•c  judicated." 

On  the  other  hand,  the  defendant,  in  case  of  appeal,  answers 
thus:  "  On  account  of  subreption  and  oppression,  that  the 
u  pkintiff  is  finally  not  admissible,  and  ordinarily  for  approba- 
"  tion  of  the  decree  in  question ;"  and  when  a  person  may  in- 
sist upon  the  termination  of  the  inhibition ;  and  if  the  case  is 
situated  so  that  it  ought  to  have  execution  provisionally,  then 
it  is  added  thereto*  "  For  approbation  of  the  decree  in  ques- 
"  tion  ilico$  at  least  that  the  clause  of  inhibition  should  be  provi- 
"  sionally  terminated)  cum  etperitis" 

§  20.  In  relief  of  appeal,  thus,  "  That  the  impetrator  do  sup-  What  in  Relief 
"  port  the  clause  of  relief,  inserted  in  hi*  mandate  or  civil  peti-  c(A^^al- 
."  tion ;   and  further  in  appeal  to  annul  and  correct,  &c."    By 
the  defendant,  "  For  final  rejection,  not  being  admissible,  and 
"  ordinarily  for  approbation,  &c." 

$  21.   In  reformation,  when  no  suspension  of  appeal  is  re-  What  in 
quired,  the  proceedings  are  held  in  the  same  way  mutatis  mu-     e  °rma  lon* 
tandis.    If  appeal  has  been  rejected  with  the  clause  of  inhibition, 
and  "m"flrtf  only  is  granted  to  be  received  as  appellant,  the 
proceedings  run  thus : 

$  22.  "  That  the  impetrator  shall  be  admitted  as  appellant  **<)»  to  be 
"  of  the  decree,  flee,  and  therefore  in  appeal  to  annul,  &c.,  and  Appellant. 
"  doing,  &c,  and  that  provisionally  the  clause  of  inhibition 
"  should  be  granted  to  the  impetrator." 

(i)  Had*  Arapfat.  (aubitijwfit  aropitiboa)  art.  9, 10, 1 1#  1  *f  *  j  j, 

TT  4? 
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On  behalf  of  the  defendant,  "  That  the  plaintiff  is  not  finally 

"  admissible,  and  ordinarily  for  approbation  of  the  decree  in 

"  question  iiico,  at  least  that  the  provision  prayed  for  by  the  im- 

c(  petrator  should  be  dismissed  cum  expensis" 

Upon  an  inh'i-         §  23.  If  the  clause  of  inhibition  is  not  granted  roily,  bat  is 

bitioiTtiilacer-    on]y  to  take  effect  till  a  certain  day,  the  impetrator  must  add 

whether  that       thereto,  "  That  provisionally,  the*  clause  of  inhibition,  granted 

Day  w  included.  ((  iQ  ^  jmpetrator  until  a  certain  day,  shall  be  continued  until 

"  the  termination  of  the  case."  On  the  other  hand,  the  defend- 
ant only  prays  "  That  no  provision  may  be  granted  to  the  im- 
"  petrator,"  without  praying  for  further  termination  of  inhibi- 
tion, which  by  rejecting  the  provision  is  also  sufficiently  rejected 
to  him. 

Of  the  force  of  §  24.  The  clause  of  inhibition  until  a  certain  day  is  of  such 
,uch  inhibition.  effect  that  the  defendant  ^y  avaii  himself  of  that  day,  and  com- 
pel the  impetrator  to  make  claim  on  the  same  day,  or  that  he  be 
discharged  from  the  suit,  the  benefit  whereof  is,  that  the  inhibi- 
tion and  suspension  ceases,  and  the  defendant  may  proceed 
according  to  the  decree. 

But  if  the  inhibition  was  granted  until  a  certain  day,  with  this 
additional  clause,  "  precisely  and  exactly  on  that  day,"  thai 
the  irr  petrator  is  bound  to  cause  the  case  to  come  on  even  on 
that  very  clay,  or  else  the  inhibition  and  suspension  granted  be- 
come void,  and  the  decree  may  be  carried  into  execution. 
What  Ple.ii  are  §  25.  In  reduction,  that  is,  revision  of  a  decision  of  good  men, 
reduction.  ^e  proceedings  inn  thus :  "  In  reduction  to  annul  or  correct  die 

"  decision  of  the  arbitrators  in  question,  and  ordinarily  that  the 
"  same  shoidd  be  reduced  ad  arbitrium  boni  veri  ,•  and  therefore 
"  that  the  claim  and  conclusion  of  the  impetrator,  made  and  taken 
"  before  the  same,  shall  be  adjudicated,  or  otherwise  the  decision 
"  be  against  the  defendant,  that  the  claim  and  conclusion  of  the 
"  defendant,  made  and  taken  before  the  same,  should  be  dk- 
"  missed." 

For  and  on  behalf  of  the  defendant,  it  is  prayed,  "  For  ap- 
*'  probation,  &c."  in  the  same  manner  as  in  appeal  or  reforma- 
tion. 
a  minimd,  when      §  26.  If  the  case  had  been  partly  decided  and  partly  rejected, 
'rooosed  "*  **     a      ^e  oneor  °*her  appeals  from  it,  the  defendant  may  likewise 

contradict  it,  and  say  he  did  not  gain  his  whole  case,  which  ts 
denominated  a  grievance  a  minimd,  thus :  "  By  the  defendant 
"  proposing  provisionally  agrtownc*  ^  minimi  so  far  as  his  whole 
"  daim  was  not  adjudged  to  him ;"  or  u  for  as  much  as  the  plain- 
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u  tHPs  whole  case  is  not  dismissed,  concluding  therefore  likewise 
"  in  appeal  to  be  annulled,  and  doing,  &c.  and  answers  upon  the 
"  claim  of  the  impetrator,  that  he  is  not  finally  admissible,  and 
"  prays  ordinarily  for  approbation,  &c."  whereupon  the  impe- 
trator then  answers  again,  "  With  respect  to  the  grievance 
"  d  minima  concludes  finally,  that  the  defendant  is  not  admis- 
"  sible,  and  ordinarily  that  the  defendant  should  be  declared, 
«  by  the  decree  in  question,  not  to  have  been  aggrieved  con- 
"  cerning  the  same  persisting  for  reply,  &c." 

§  27.  In  appeal  no  reconvention  may  be  made,  if  it  had  been  ,n  App«d  to 
neglected  in  the  first  instance ;  because,  in  appeal,  no  new  facts  Reconvention, 
may  be  introduced,  as  already  shewn :  and  so  it  was  determined 
by  sentence  of  the  court,  in  the  case  of  Guiljame  Barteleti  against 
the  West  India  company,  on  the  11th  March  1650. 

J  28.  In  revision,  the  proceedings  run  thus :  ft  Concluding  What  Plea*  are 
"  upon  the  reasons  and  means  mentioned  at  large  in  the  man-  Revlskn? 
"  date,  and  on  behalf  of  the  impetrator  .deduced  at  large  in  the 
"  suit,  in  revision,  that  by  the  sentence  of  the  high  court,  as 
"  well  as  by  the  lords  adjuncts  or  revisors,  it  shall  be  declared 
"  to  be  erroneous,  and  that  therefore  the  said  sentence  and 
"  arrest  (under  correction)  shall  be  annulled,  and  that  the  said 
"  error  found  therein  shall  be  corrected,  &c."  That  on  the 
"  other  hand  the  party  shall  answer,  "  That  it  is  not  finally  ad- 
"  missible,  and  prays  ordinarily  for  the  approbation  of  the  arrest 
"  or  sentence  in  question,  and  that  it  should  be  declared,  that 
"  no  error  had  been  committed  therein ;  making  claim  of  costs, 
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Of  E*ectttion>  and  Opposition  against  ike  same. 


When  ind  by 
whom  the  Exe- 
cution of  a  Sen* 
tence  must  be 


$  1.  When  and  by  whom  the  Exe- 
cution of  a  Sentence  must 
be  effected, 

2.  How,   when  the  Person   or 

Property  is  under  another 
Jurisdiction,  and  out  of  the 
Compulsion,  by  Law,  of  him 
mho  pronounced  the  Sen* 
fence,  and  how  by  requisi- 
torial  Letters* 

3.  Nature  of  Executions,  and 

when  they  are  to  be  applied 
for  and  renewed}  and  how 
the   Execution    before  the 
,   Court  is  conducted. 

4.  Bow  in  Cities  and  h%  the 

Country* 

5.  How  any  one  is  put  into 

Possession  in  Sentences  af- 
fecting Real  Estate  and 
Possession* 

6.  Of  Execution  in  cases  merely 

personal,  against  the  Person 
of  hbn  who  was  condemned  ; 
by  summoning  and  reno- 
vation. 

7.  First,    upon    the    moveable 

Goods,  and  in  what  manner. 

8.  Of  pointing  out  the  principal 

Debtor's  Property  by  the 
Security. 

9.  Secondly,  how  and  when  upon 

immoveable  Property. 
10.  How   by  Execution  of  the 
Court 


§11.  How  upon  special  Hypotht- 

cation  and  Goods  declar- 
ed to  be  liable  to  fives- 
turn. 

12.  Whether  and  when  by  An&l 

against  the  Person,  ami  bs 
Imprisonment. 

13.  Proclamations   on  Smnisp 

and  Market  Days,  ofuhat 
Effect. 

14.  Whether   and  when  Opposi- 

tion agtinst  Execution  has 
Effect  with  regard  to  tie 
P erson  hoMsetfagainst  wkon 
Execution  was  carried  *f» 
Offset*  and  before  wist 
Judge* 

15.  Withinwhat  JbneaSentesis 

becomes  void  and  prescribed. 

16.  New  Letters  of  ExeaUk% 

whether  and  when  to  bt 
applied  for. 

17.  Whether  Payment  and  Cm- 

penoatum  or  Set-off  met  k 
opposed  to  ExecntssUm 

18.  Opposition  of  a  third  Perm 

how  to  be  made,  and  mhe* 


19.  Penalty,  whether  awinhe* 

necessary. 

20.  In  a  Matter    consistmg  of 

Acts,  how  the  Execution  is  to 
be  effected  by  ImprisonmmL 

21.  Of  the  Proceedings  whe*  * 

Decree  is  not  dear. 


§  1.  A  LL  sentences,  against  which  no  appeal,  or  of  which  no 
reformation  or  revision  is  applied  for  to  higher  tri- 
bunals, may,  after  the  time  fixed  for  commencing  and  protect- 
ing the  same,  and  after  the  sentence  becomes  absolute,  (vUch 
we  term  being  admitted  or  approved  qf9)  be  carried  into  execution 
upon  the  prayer  of  the  party  who  gained  the  cause,  by  order  oi 
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the  judge  who  pronounced  such  sentence  (1),  so  far  as  the  per* 
ion  or  the  property,  on  which  the  execution  must  be  effected,  is 
under  his  jurisdiction.  (£) 

§  2.  If  the  person  or  property  is  out  of  the  jurisdiction  and  How> when  d* 
compulsion  by  law  of  him  who  pronounced  the  sentence,  appli-  peny  h  wideT 
cation  is  made  for  requmtorial  letters*  which  are  recommenda-  "°?"er  Ju™- 

_  ,         ,       ■*       .  .  diction,  and  out 

toiy  letters  whereby  one  judge  transmits  the  same  sentence  to  of  the  Compui- 
dnother  ;  and  requests,  as  the  person  or  property  against  whom  h^'who^ilrol  * 
or  which  the  sentence  was  pronounced,  resides  or  is  situated  nounced  the 
within  his  jurisdiction,  that  it  may  please  him,  for  the  purpose  howbjfkUjt 
of  doing  justice,  to  cause  the  said  sentence  to  be  carried  into  «torial  Lettera. 
execution  against  him,  or  it:  this,  being  requested,  may  not  be 
refused.  (S) 

§  S.  For  the  execution  of  a  sentence,  prayer  is  to  be  made  to  Nature  of  Bxe- 
the  court,  and  an  execution  must  be  taken  out  of  the  registry,  when  they  are 
by  which  the  door-keeper  or  judicial  messenger  is  directed  to  t0**  ippTi  ?* 
cany  the  judgment  into  execution  (4).     This  remains  good  for  and  how  the " 
one  year ;  but  as  it  is  prescribed  if  it  be  not  executed,  new  f^^hTc^ 
letters  of  execution  must  be  again  applied  for  and  taken ;  which  ■ conducted. 
executortum,  together  with  the  judgment,  is  delivered  into  the 
hands  of  a  judicial  messenger,  who,  according  to  its  form  and 
tenor,  carries  it  into  execution. 

§  4.  In  cities  and  in  the  country  the  judgment  is  only  written  How,  in  cUw 
down  by  the  secretary  or  registrar,  and  is  issued  under  his  signa-  ^umrr 
ture,  and  delivered  into  the  hands  of  the  judicial  messenger,  in 
order  that  he  may  proceed  with  the  same  according  to  its  form 
and  tenor,  and  to  the  usual  manner  of  carrying  executions  into 
effect 

§  6.  Upon  all  sentences  concerning  real  estates  and  possession,  How  any  one  u 
by  which  any  immoveable  property,  or  possession  thereof,  is  ad-  S^™0  soT" 
judged  to  any  one,  the  parties  who  have  gained  the  cause  are  «?!,esK^etctil,|;a 
established  in  the  property,  and  actually  put  into  possession,  and  PuteMton. 
the)  losers  are  put  out  of  possession,  and  the  former  are  kept 
therein,  and  countenanced  and  strengthened  (5) :  but  according 
to  the  opinion  of  some,  before  such  institution  of  facts  takes  place 
respecting  the  goods  adjudged,  the  loser  ought  to  be  previously 
ordered  and  informed  to  withdraw  Ins  hands  from  the  said  goods, 
and  to  leave  the  same  within  a  certain  short  time,  and  allow 


!t\  1.  ju  Cod.  de  execut.  ret  jud. 
i)  Arg.  1.  4.  Ff.  de  jurisdict.  junct. 
1.  penult,  &  ult.  Ff.  eod. 

(3)  Arg.  L  25.  (l.  Ff.  de  re  judic. 
Ordonn.  op 't  ftuk  van  de  Juetitie  hmnen 
de  Steden   en    flatten    lande,   an.  a  7. 


Chmtin.  ad  leg.  Mechlin,  tit.  1.  ait.  30. 
n.  4. 

(4)  See  a  precedent  of  thb  inatrumtnt 
in  the  New  rcpegay,  p.  404. 

(5)  Inatruct.  van  den  Hove,  aft.  1 72. 
jarit.  1. 68.  Ff.de  rei  vimJ. 
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the  gainer  the  possession  thereof  (1);  which  agrees  with  the 
practice  in  the  cities  and  in  the  country,  where  die  sentence  is 
read  to  the  gainer  and  the  possessor  of  the  goods  adjudged,  by 
the  messenger  of  the  place,  and  notice  is  given  to  him  to 
withdraw  his  hands  from  the  goods  so  adjudged  within  three 
days,  and  to  allow  the  possession  thereof  to  the  gainer ;  and  in 
case  they  do  not  do  it  within  the  said  three  days,  then,  in  the 
presence  of  two  members  of  the  court,  the  person  condemned,  or 
the  possessor  of  the  said  goods,  is  actually  put  out  of  possession, 
and  the  gainer  is  placed  therein.  (2) 

In  personal  actions,  in  which  a  sum  of  money  is  adjudged  to 

any  one,  a  distinction  ought  to  be  made,  whether  it  is  single  and 

merely  personal ;  or  whether  for  the  same,  any  immoveable  goods 

were  hypothecated,  which  by  the  sentence  have  been  declared 

bound  and  executable  for  the  same. 

Of  Execution,         g  (j,  Jn  matters  merely  personal,  the  sentence  is  carried  into 

Perooal,  again*  effect  in  the  following  manner ;  viz.  the  door-keeper  of  die  coort 

the  Person  of     w^  fa  sentence  and  execution,  or  in  the  cities  and  in  the  coim- 

htm  who  was  a  * 

condemned,  by    try  the  messenger  with  the  sentence,  proceeds  to  the  person  of  the 
Reoovata.**     puty  condemned ;  and,  having  read  the  same  to  him  (shewing 

at  the  same  time  his  door-keeper's  or  messenger's  staff),  an- 
nounces to  him,  that  he  is  to  pay  into  his  hands  within  twenty- 
four  hours  the  amount  therein  contained ;  or  otherwise  that,  in 
default  thereof,  he  will  proceed  with  the  execution  begun  by 
him.     This  is  denominated  summoning. 

On  the  expiration  of  the  said  twenty-four  hours,  if  no  payment 
has  been  made,  he  requests  and  orders  him  again  to  make  satis- 
faction, within  twenty-four  hours,  of  the  amount  contained  in  the 
judgment,  or  to  point  out  some  goods  in  order  that  such  officer 
may  carry  the  execution  into  effect,  and  recover  the  said  amount 
.     thereupon.     This  is  denominated  a  renovation. 

On  the  expiration  of  the  time  so  fixed  without  payment,  or 

without  pointing  out  the  goods  from  which  the  amount  adjudged 

may  be  recovered,  the  said  officer  proceeds,  in  the  presence  of 

two  aldermen,  men,  or  sworn  persons,  to  arrest  and  take  into 

§  7.  custody  the  moveable  goods  and  chattels  which  he  finds;  and 

m^*lblPGood«.  ca'lse8  *^e  same  to  ^  &&&  kept  by  the  servants  of  the  officer 
and  in  what       of  the  place  (if  unmanageable),  or  else  he  brings  them  to  the 

court-house ;  where  he  is  obliged  to  detain  them  for  the  period 
of  six  days,  within  which  time  the  person  condemned  may  cause 


(1)  Bart.  &  DD.  all.  a  DiroPivo.  §  a.    I        (a)  Ordonn.  op  't  *uk  van  4«  Jq**< 

Ff.  de  te  jud.  I    &c.  art.  29,  30. 


jnannei:. 
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them  to  be  released,  on  paying  the  charges  incurred  thereby  (1). 
After  which,  the  door-keeper  or  messenger  (having  affixed  pub- 
lic advertisements  apd  caused  publication  to  be  made  on  a  Sun- 
day as  well  as  a  law-day),  causes  them  to  be  sold  on  the  next  market 
day,  in  the  cities,  and  on  the  next  law-day  in  the  villages,  to  the 
highest  bidder,  in  the  presence  of  some  persons  of  the  court,  as 
he  finds  it  expedient;  and  from  the  proceeds  thereof  he  pays  th$ 
amount  adjudged  to  the  creditors ;  and  after  deducting  the  law 
expences  incurred  by  the  party  against  whom  the  execution  was 
effected,  he  delivers  the  residue  to  htm,  with  a  proper  account  of 
the  transaction.  (2)  ^  .  Of  pointing  out 

$8.  It  is  to  be  remarked,  that  a  security,  by  virtue  of  his  bail  *«  principal 
y       ,       ,     •  .    .  •  i  j      r  i_    DeWi  Pro- 

executed  under  renunciation,  may  point  out  the  goods  or  the  peny  by  tht 

principal  debtor,  if  there  be  any.  (S)  "  Security. 

§  9.  If  the  moveable  goods  are  not  sufficient  to  recover  there-  Secondly  how 
from  the  amount  adjudged;  in  that  case,  besides  the  same,  and  *»iraov«bjeP°n 
in  the  presence  of  the  persons  aforesaid,  the  said  door-keeper  or  Property. 
messenger  proceeds  to  arrest  first  the  immoveable  property  of 
the  person  condemned  himself,  and  then  the  tributary  goods  and 
quit-rents  and  the  fruits  of  feudal  tenures,  and  after  the  same 
the  feudal  tenures  themselves;  of  which  arrest  he  gives  notice  to 
the  debtor  condemned,  with  judicial  prohibition  from  disposing  of 
or  alienating  the  same,  as  he  ought  to  carry  his  writ  into  execution 
upon  them  in  due  form.  After  which,  they  are  publicly  sold  in  like 
manner  for  ready  money,  after  proclamation  duly  made  on  four 
preceding  Sundays  and  market  days  in  the  cities,  and  on  four 
Sundays  and  law-days  in  the  country,  and  after  affixing  adver- 
vertlsements  in  the  nearest  adjacent  cities  or  villages  where  the 
execution  is  to  take  place :  and  the  money  arising  from  such 
sale  is  paid  in  the  manner  above  described  (4) ;  but  with  this 
distinction,  that  the  sale  by  execution  of  judgments  of  cities  and 
villages  is  held  at  once  in  a  common  way  of  selling  by  bidding 
and  bidding  up,  by  abatement,  and  crying  mine ;  and  the  highest 
bidder  crying  mine,  becomes  the  purchaser. 

§  10-  But  the  sale  of  immoveable  property  by  virtue  of  a  sen-  ^rfb^fxea* 
tence  of  the  court,  is  held  by  the  extinction  of  a  burning  candle ;  Court. 
and  such  property  is  sold  to  him  who  offers  the  highest  price  at     . 


( i)  Arg.  L  19.  Cod.  de  usur. 

(%)  Instruct,  van  den  Hove,  art.  1 73-— 
1 70.  Ordonu.  op  het  stuk.  van  de  justitie 
in  de  Steden  en  den  pUtten  hnde,  art.  14. 
facie.  1.  15.  §  a.  in.  verb,  primo  quidem 
res  mobiles  Ff.  de  re  judicata  L  31.  Ff.  de 
re  judical* 

(3)  1. 1.  &  1. 4.  Cod.  ouando  fiscal  ve! 


privat.  debitoris  aui  debitorea  convenire 
potiit  vel  debeat.  See  also  Cost,  ft 
Handvesten  tot  Amateldam,  A.D.  1663. 

pp.  178.  193* 

(4)  Instruct,  van  den  Hove,  art.  179-7 
181,  193.  Ordonn.  op  't  stuk  van  ds  Jut- 
titie,  &'c.  art.  *5* 


63*  Of  Execution,  [BookV. 

the  extinction  of  the  said  candle :  bat  the  said  sale  is  afterwards 
confirmed  by  a  decree  of  the  court ;  in  which  (previously  to  such 
confirmation)  the  property  is  again  pot  up,  in  order  to  ascertain 
whether  any  one  will  bid  more,  and  it  is  given  to  him  who 
offers  the  highest  price  before  the  seal  is  withdrawn  from  die 
wax  with  which  the  said  decree  and  confirmation  is  sealed;  if  not, 
the  first  sale  is  confirmed  and  approved  of :  if  sold  for  the  second 
time  to  the  highest  bidder,  the  earnest  money  given  by  him  st 
the  sale  is  returned  to  him,  with  double  ransom.  (1) 
How  upoa  tpe-  $  1 1 .  If,  by  virtue  of  any  obligation  or  hypothecation,  proceed- 
ti^^d  o^di  wg*  be  had  against  immoveable  property,  or  else  if  by  sentence 


atctotd  to  be     any  property  mortgaged  for  the  amount  is  declared  subject  to 
cutica.  execution,  notice  is  given  thereof  to  the  person  condemned  so 

possessing  that  property,  and  he  is  warned  to  satisfy  the  contents 
of  the  said  sentence,  or  that  in  default  thereof  t^e  said  property 
(having  been  declared  hypothecated  for  the  same)  will  be  pub- 
licly sold  by  execution,  after  which  such  property  is  sold  in 
manner  above  described,  after  proclamation  made  on  foar  Son- 
days  and  market-days  or  law-days*  And  likewise,  if  any  move- 
able property  be  declared  bound  by  arrest,  ills  sold  in  the  same 
manner  as  immoveable  property  is.  And  in  arrest  against  the 
person,  or  against  any  property,  effected  only  to  ground  the 
jurisdiction  of  the  judge,  the  decree  against  the  person,  and  in 
case  the  arrested  property  be  deficient,  for  the  said  deficiency,  is 
transmitted  by  requisitorial  letters  and  by  recommendatory  letters 
to  the  judge  where  the  person  resides,  or  the  other  property  is 
situated,  and  is  there  carried  into  execution  against  the  person 
and  further  property  by  their  messenger,  in  the  mode  already 
described.  (2) 

If  neither  the  moveable  nor  the  immoveable  property  be  suf- 
ficient, then  the  actions  and  outstanding  debts  are  arrested ;  and 
die  execution  is  effected  in  the  manner  already  described  with 
respect  to  the  moveable  goods.  (3) 
Whether  and         §  12*  If  there  be  any  reason  to  suspect  that  neither  the  move- 
J^^^tp^  iH*  and  immoveable  goods,  nor  the  actions  and  debts,  are  saffi- 
■oq,  and  by      cient  to  recover  therefrom  the  amount  contained  in  die  judgment, 
i*l*i»umeiit.     ^^  together  with  the  arrest  against  the  property,  there  is  Hke> 

wise  granted  an  arrest  against  the  person,  who  (if  he  is  to  be 
found)  is  kept  until  the  execution  against  the  goods  ia  effected; 
or  if  he  knows  of  no  more  goods  which  he  can  point  out,  or  if 


(i)  Instruct,  ixt.  iojx    Set  the  mode 
of  proceeding  above  noticed  fully 
ia  the  New  Popegay,  p.  404*  *  teq* 


(a)  Oidooa.nn&juttitfeiafcSfefcr 
am  47. 
(3)  IW.  ait*  16. 
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they  be  evidently  not  sufficient,  he  k  then  at  the  prayer  of  the 
creditor  instantly,  or  otherwise  after  the  execution  is  effected, 
imprisoned  and  detained  (1),  at  the  rate  of  three  stivers  per 
day,  until  he  has  paid  the  deficiency ;  but  in  case  time  changes, 
at  six  stivers  at  least,  according  to  circumstances.  (2) 

$  IS.  The  proclamations  or  publications  made  on  Sundays,  Proclunttidm 
market-days,  or  law-days,  require  specially  that  all  persons,  who  Market2m^ 
wish  to  oppose  the  said  sale/or  to  appear  as  joint  creditors,  should  <*  "*"  £*"* 
ia  the  mean  time  make  themselves  known  to  the  secretary, 
registrar,  door-keeper,  or  messenger ;   who  will  admit  them  as 
opponents,  commit  to  writing  the  reason  of  their  opposition, 
observe  aproper  preference  in  the  payment  of  the  money  arising 
from  such  sale,  and  make  good   report  upon  every  matter; 
under  the  penalty  that,  in  case  such  persons  fail  to  come  for- 
ward, they  will  be  deprived  of  the  arrears  due  to  them. 

§  14.  Opposition  against  the  execution  takes  place  only  with  Whether  and 
regard  to  a  third  person,   but  not  with  regard  to  the  person  ag^inM°£^u-°* 
himself  against  whom  execution  is  effected,  who  is  not  admitted  "?"  has  effecl 

with  regard  to 

in  opposition  (3).    But  if  he  intends  to  offer  any  reason,  as  that  the  Penon  him- 
the  execution  is  effected  erroneously  and  contrary  to  the  order,  ^HaSz^  tfon 
or  is  extended  and  explained  further  or  otherwise  than  the  decree  wu  carried  into 
contains  (4),  or  that  the  judgment  whereupon  such  execution  ^Vwhat 
is  effected  is  prescribed,  and  the  like,  he  ought  in  such  case  to  *«%»• 


appeal  thereupon,  and  conclude  that  the  proceedings  of  the 
execution  should  cease,  together  with  the  consequences  thereof. 
But,  in  cities  and  in  the  country,  be  is  also  admitted  in  opposi- 
tion; and  his  reason  of  opposition  is  heard  on  the  law-day  first 
following;  and  thereupon  he  is  declared  to  be  a  good  or  a  bad 
opponent.  If  it  be  contended  who  ought  to  be  judge  in  respect 
to  the  opposition  against  a  judgment  which  by  requisitorial  letters 
is  carried  into  execution  before  another  judge,  and  not  befare  him 
who  pronounced  sentence ;  it  is  understood,  that  if  the  opposition 
occurs  only  respecting  the  manner  of  carrying  the  execution  into 
effect,  the  judge,  who  causes  the  execution  to  be  effected,  may  de- 
cide thereupon;  but  if  the  opposition  concerns  the  natter  itself 
that  it  ought  to  be  referred  to  the  judge  who  gave  judgment  (£) 


(i)  Ordain,  van  de  justitie  in  de  Steden9 
art.  i&. 

(a)  Instruct,  van  den  Hove,  art.  164. 
'With  respect  to  the  poinu  when  and  how 
tax  any  one-  soar  be  imprisoned  for  debt, 
s«e  Pecc.  van  JJeaeuen  en  hand  oplctjen, 
e.4.  n.%, 

(3)  Knstrua.  ion  den  Hove,  art.  177, 

(4)  L4.  «.de appeal. J. Cod.  Quo- 


rum, appellat.  non  recip.  L  21.  Cod.  de 
appellat.  et  ibie\  DD, 

(5)  Per  text.  1.  75.  de  jucSc.  ibi  Bve. 
ejt  Cosal,  See  alao  Ant.  Fabcr.  ad  Cod. 
1.  7.  tit.  4a  def.  1.  15.  ap.  Rabu£  ad 
Constitot.  Reg*  trace  de  aentent.  asecut. 
art,  7.  Glow.  ia,  n.  ao.  And.  Gail.  1. 1. 
ohe.  113.  bw  8»  Areentr.  ad  Contuetod. 
Brit.  art.  17.  iu  a.  &  tea.  8aade,  lib.  1. 
tit.  ia*  dtf.  J. 
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Time  a  Sentence 
becomes  void, 
and  prescribed. 


Of  Execution, 
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New  Letters 
of  Execution, 
wither  and 
when  to  be 
applied  far. 


$  15.  A  judgment  pronounced  is  not  prescribed  in  thirty 
years ;  but  it  may  not  be  carried  into  execution,  viz.  judgment 
of  cities  and  villages,  after  a  year,-— of  the  court,  after  five  years, 
— and  of  the  high  court  after  the  expiration  of  ten  years,— 
unless  a  new  execution  be  granted.  (1) 

§  16.  And,  in  like  manner,  no  execution  maybe  effected  upon 
writs  of  execution  of  the  court  which  are  prescribed;  bat  they 
ought  to  be  renewed  again  every  year  (2).  When  a  sentence  has 
been  prescribed  for  some  years,  in  order  that  the  defendant  may 
not  be  under  a  perpetual  apprehension  of  being  vexed  with  an 
execution,  against  which  he  may  have  bis  exception,  he  may 
summon  the  adverse  party  to  see  the  case  declared  deserted  and 
dropped ;  in  the  same  mode  as  we  proceed  against  an  appeal 
commenced,  which  is  prescribed  and  not  prosecuted  (S).  •  And 
likewise,  according  to  practice,  new  letters  of  execution  ought 
to  be  applied  for,  against  the  heirs  of  the  persons  condemned 
who  died  before  the  execution  (4).  But  when  a  woman  is  con- 
demned to  pay  any  tiling,  and  she  re-marries  before  the  execu- 
tion, the  execution  is  granted  against  her  husband,  without  its 
being  necessary  to  summon  him  to  see  new  execution  granted ; 
which  practice  was  also  established  in  court  on  the  29th  May 
1599. 

$  17.  Payment  and  compensation,  or  set-off  of  a  debt,  may 
also  be  opposed  to  or  against  execution,  provided  there  be  a 
clear  proof  of  it.  (5) 

§  18.  If  a  third  person  says  that  the  goods  exposed  for  tale 

by  execution,  or  any  of  them,  belong  to  him,  or  are  mortgaged  to 

how  tobe  made;  him,  or  that  he,  as  a  joint  creditor  of  the  person  condemned,  ought 

•^  *J*n  ■*"     vto  be  admitted  together  with  him  who  caused  the  execution  to 

.be  carried  into  effect,  he  must  make  himself  known  in  time,  or 

otherwise  he  will  lose  his  right  (6) 

In  which  case,  preference  and  a  judicial  adjudication  of  the 

said  money  is  observed,  and  the  same  is  adjudged  to  him  who 

has  the  best  and  oldest  right;  or  among  those  having  the  same 

.or  an  equal  right,  it  is  divided  equally,  to  each  according  to  his 

share,  and  he,  who  first  obtained  judgment  and  took  out  exe* 


Whether  Pay- 
ment and  Com- 
pensation  or 
Set-off  may  be 
opposed  to 
Execution. 

Opposition  of  a 
Third  Person, 


(t)  Vide  Instruct,  art.  it 8.  Ampliat. 
art.  30.  Instruct,  van  den  Hogen  Raad, 
art.  263.  New  Papegay,  pp.  81,  82.  Ma- 
rant.  Praz.  de  execut.   aentent.  n.  54. 

(a)  Vide  New  Papegay,  p.  405. 

(3)  See  Merula,  Praz.  Civ.  lib.  4. 
tit.  3.  c.  13.  Mew  Papegay,  pp.  101, 103. 

(4)  See  Gail.  1.  1.  obs.  113.  n.  17. 
Ant.  Fab.   L  4.  tit.  29.  dcf.  20.  n.  8. 


*  Christin.  ad  leg.  Mechlin,  tit.  1.  ait.  3c. 
n.  10. 

(3)  1.  x.  §  ult.  Cod.  de  coanpcnwT. 
Joan.  Papon,  lib.  19.  tit.  8.  art.  12.  Am. 
Faber  ad  Cod.  lib.  4.  tie.- S3.  deC  4.  m.  2. 
New  Papegay,  p.  406* 

(6)  Instruct,  van  den  Ho**,    ft.  t*~. 
vers.  Maar  iadkn. 
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cation  upon  it,  does  not  acquire  more  right  in  consequence 
thereof  than  another,  so  long  as  the  proceeds  of  the  execution  be 
not  legally  given  to  him,  and  a  proper  account  is  made  thereof: 
and  so  it  was  determined  by  the  high  court  in  Holland  on  the 
27th  February  1652,  in  the  case  of  Albert  Erasmus  Heerman 
against  the  superintendants  of  the  drained  lakes  in  Aalsmeer. 
For  which  purpose  it  is  customary,  in  several  cities,  that  the 
proceeds  of  the  execution  (not  only  of  immoveable  but  also  of 
all  moveable  goods)  are  not  delivered  to  him  who  caused  the 
execution  to  be  carried  into  effect,  but  are  kept  in  the  registry; 
where  a  proper  account  is  taken  of  them,  and  where,  if  there 
be  no  opposition  on  behalf  of  a  third  person,  he  may  receive  the 
same  ( 1 ).  With'  this  practice  coincides  the  opinion  of  Faber  (2), 
who  says,  that  a  case  decided  gives  no  right  of  preference,  and 
that  the  goods  seized  in  execution  can  neither  be  taken  by  him 
who  causes  the  judgment  to  be  executed,  nor  be,  understood  to 
belong  to  him,  before  it  has  been  so  declared  by  the  judge,  after 
the  execution. 

If  any  one,  after  the  previous  affixing  of  advertisements, 
makes  himself  known  as  an  opponent,  he  is  admitted  in  oppo- 
sition ;  the  further  proclamations  in  the  church  are  nevertheless 
proceeded  with. until  the  last;  which  having  been  performed, 
a  certain  day  is  appointed  for  him  and  the  person  condemned; 
if  he  had  appealed  or  otherwise  was  admitted  in  opposi- 
tion during  such  publications  in  church,  or  otherwise  if  the 
publications  in  church  contain  an  appointment  of  a  certain  day,  * 
the  reason  of  opposition  against  the  fixed  sale  and  the  preceding 
proceedings  must  be  brought  in,  and  then  the  one  is  heard  against 
the  other ;  and  thereupon  the  court  decrees  and  decides  in  a 
summary  way.  (S) 

If  such  third  persons  will  not  declare  themselves  against  the 
sale  and  execution,  but  will  only  prosecute  their  right  as  joint 
creditors  upon  the  proceeds  of  the  sale,  or  if  they  mean  to  have 
a  better  right,  the  said  sale  is  allowed  by  them  to  be  effected, 
reserving  their  right  of  preference  to  the  said  proceeds ;  in 
which  case  preference  it  observed  in  the  payment  of  the  said 
proceeds.  (4) 

§  19.  If  the  apparitor  will  not  admit  the  opponent  in  op-  Penalty, whether 
position,  but  neverthefoi  will  proceed  further  with  the  execution,  QtK^yT  "*" 


(x)  Keuren  der  atad  Leyden,  art.  197* 
Cost.  Utrecht,  rubric.  16.  art.  I. 

(a)  Vide  Ant.  Faber  ad  Cod,  L  7. 
tit.  ao.  de  eiec.  rci  jud.  de£  S* 


.    (3)  Instruct,  van  den  Hove,  art.  187, 
188,  189. 

(4)  See  the  manner  of  proceeding  in 
the  above  caie,  fully  treated  in  the  Mew 
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in  such  case  a  penalty  and  prohibition  are  granted  against  hin 
by  the  court,  which  decides  thereon  in  a  summary  way  en  die 
day  appointed,  and  such  opposition  is  declared  to  be  good  or 
bad.(l) 

Lastly,  it  is  to  be  observed,  that  the  said  proclamations  ia 
church,  by  which  every  one  is  called,  are  not  sufficient  to- de- 
prive the  known  creditors  of  their  right  to  the  goods,  disposed 
of  by  execution,  such  as  those  having  any  known  rents,  mort- 
gage, or  hypothecation  upon  the  same,  who  ought  to  be  called 
specially,  as  is  already  pointed  out  respecting  voluntary  decreets); 
whjch  mode  of  proceeding  was  enacted  for  better  security  by  the 
new  statutes  of  the  city  of  Leyden.  (3) 
la  a  Matter  $  £Q.  If  the  sentence  contains  any  act,  which  the  person  cao- 

Xcti/how  the     demned  is  directed  to  perform,  such  as  to  produce  an  accomt 


it  to  or  ftI1y  thing  else  depending  on  his  performance,  notice  is  like- 
wise given  to  him,  by  way  of  summoning,  to  comply  with  the 
sentence  within  twenty-four  hours;  when  it  has  been  renewed 
and  prolonged  for  twenty-four  hours  more  by  renovation,  lie  k 
personally  arrested  in  a  certain  inn  {Herberg},  where  he  is  to  be 
found,  the  charges  incurred  thereby  being  previously  set- 
tled, and  security  given  for  the  same,  and  then  default  is  allowed 
him  with  a  second  arrest,  and  he  is  brought  up  to  the  nesnst 
city  or  court  under  arrest  (4).  If  he  continues  under  attest, 
and  does  not  prove  his  performance  and  duty  within  fourteen 
days,  or  that  he  will  comply  with  the  sentence,  or  does  not  pro 
to  be  heard  as  to  the  propriety  or  impropriety  of  the  inert 
(which  he  is  at  liberty  to  plead  if  he  can) ;  in  that  case,  pnrer 
for  imprisonment  and  apprehension  is  made  against  him,  sad 
granted  upon  investigation  into  the  case.  (5) 

If  he  remains  in  prison  for  one  month,  and  does  not  comply 
with  the  sentence,  the  plaintiff  may  pray  that  *he  perfbnaaitce  of 
the  act  or  work  contained  in  -the  sentence,  upon  a  previous 
declaration  and  estimation  of  the  loss  and  deficiency  sdbfd 
thereby,  may  be  computed  into  a  sum  of  money;  again*  wKA 
estimation  a  certain  time  is  then  allowed  him  to  dimipUi  asd 
contradict  the  same,  if  be  wishes,  or  otherwise  he  is  deprived 
thereof  and  the  estimation  is  made  thereupon,  which  is  «a> 


(l)  Sec  Mtftda,  Pract.  Gr.  lib.  4. 
tit.  95.  c.  4.  n.  8, 9.  and  the  New  Papegay, 
p.  406. 

(a)  Vide  book  n.  ch.  xviii.  §5.  ppofo 
386.  See  alto  Arg.  1. 6.  Cod.  de  remiss, 
p'tgnor.  junct.  1. 27.  §  7.  Ff.  de  fidei-com- 
tnui.  libert.  &  46.  Ff.  de  re  Judicat. 


(3)  Mtwe  Kennn  der  sad  Lq4* 
an.  1 17. 

(4)  Ordonn.  op  at  stvk  tan  de  jeflDC, 
&t.  an.  $1.  AmpCat.  art.  14- 

(5)  Ordonnant.  op  't  stok  taa  de  j** 
titte,  &c.  art.  3 1 .  2a  fine.  Agbj&e.  aft  1  < 
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vered  from  him  by  execution  against  his  property  in  the  manner 
above  described,  and  he  remains  in  prison  until  the  same  is  fully 
satisfied.  (1) 

§  21.  If  the  sentence  is  not  clear,  and  does  not  contain  a  certain  ?f  the  Pwceed- 
sum  or  matter,  but  comprehends  something  which  is  still  to  be  es-  Decree  is  not 
timated  and  reckoned,  as  when  any  one  is  condemned  to  make  detr* 
restitution  of  fruits,  indemnification  of  loss  and  interest,  and 
similar  points,  the  said  sentence  may  likewise  not  be  carried  into 
execution,  but  the  person  condemned  must  be  first  called  to 
liquidate  the  same,  and  to  see  the  contents  thereof  estimated. 

For  which  purpose  commissioners  are  prayed  for  in  court, 
before  whom  verbal  pleadings  are  had  respecting  the  said  esti- 
mation, and  thereupon  declaration  and  decision  is  made,  which 
may  then  be  carried  into  execution  in  the  manner  aforesaid;  and 
in  older  that  the  pleaders  should  not  delay  each  other  therein, 
the  commissioners  are  often  desired  in  the  sentence,  and  the  par- 
ties are  ordered,  to  proceed  before  them  on  a  certain  day  for  the 
liquidation  of  the  said  sentence. 


•  (i)  Ordonnant  op  't  stuk  Van  de  jus- 
on*,  Btcr  art.  3a.  Anmlkt.  art.  15,  16. 
sad  the  New  Papegay,  pp.  430.  &  ieq. 


where  the  proceeding!  relative  to  imprison- 
ment are  fully  described. 


utrS 


(    660    ) 


[BookV. 


CHAP.  XXVII. 
Qf  Proceedings  in  Criminal  Cases. 


Who  mar  tad 
who  may  not 
judge  in  cr~* 
ntlCaaef. 


§  1.  Who  may9  and  who  may 
not  judge  in.  Criminal 
Cases. 

%.  By  whom  the  Accusation 
and  Complaint  are  to  be 
made. 

8.  Whether  and  when  a  Crimi- 
nal and  a  Civil  Suit  may 
be  instituted  for  one  and 
the  same  cause. 

4.  Of  the  Office  of  the  Fiscal. 

5.  Of  all  other  Officers. 

6.  Their  Duty  before  a  Crimi- 

nal Suit  is  instituted. 

7.  How  to  proceed  in  Criminal 

Cases,  ordinarily  or  extra* 
ordinarily.  ' 

8.  Of  the  Duty  of  the  Officer 

in  Criminal  Cases. 

9.  How,  when  the  Person  ac- 

cused does  not  come. 


§  10.  How,  when  he  appem  or 
is  present. 

11.  The  Requisites  to  en  extn- 
.    ordinary  Suit. 

12,13.  When  and  m  what  Cue 
they  are  to  proceed  or& 
narily  or  exfraoninariJy, 
and  see  §  16, 18. 

14.  In  what  Cases  the  Perm 

accused  is  admitted  to  « 

ordinary  Suit. 
16.  Whether  and  when  Owf* 

sion  is  necessary. 

1 7_i  9.  Of  Appeals  «  Crmvd 

Cases. 

20.  Abuses  in  the  Tribwrf  i 
the  University  ofUt^ 
in  refusing  Copies  cd 
Communication  of  Doet 
ments. 


§  1.  rpHE  cognizance  of  criminal  cases,  and  of  cases  subject 
to  corporal  punishment,  is  not  confined  to  the  snprane 
court  (as  in  Friezland),  but  also  belongs  to  inferior  courts, 
each  within  its  [circuit  and  jurisdiction  (1) ;  and  therefore  all 
magistrates  and  chiefs  of  cities  and  villages,  besides  a  juridMoo 
in  common  cases,  also  have  the  cognizance  of  criminal  caies, 
with  the  exception  of  a  few  villages,  where  the  aldermen  bic 
only  a  single  jurisdiction,  and  tfte  criminal  cases  of  which  places 
are  disposed  of  by  well  born  men,  under  whose  jurisdiction  the 
said  villages  are.  (2) 

The  accusation  and  the  prosecution  of  crimes  were  effected, 
according  to  the  written  laws,  by.  the  people  in  particular,  and 
by  them  every  one  was  allowed  to  do  it,  who  would  cany  the 
same  into  execution ;  on  cpndttion,  that  if  the  accusation  shooU 
prove  to  be  false,  that  such  punishment  would  be  inflicted  0 


(1)  DD.  td  1. 1.  J?f.  de  ofljpa  ejus  cui. 
(*)  Vide  Gudefin.  de  Jar*    ' 


liV.4.  c.  a.  fc  lib.  j.  cij. kfe  Aa«U 
Vmn.  de  juradkt.  c  I.  n.  fc 
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him  as  be  intended  to  cause  by  felse  accusation  (1).  But,  for  * 
the  purpose  of  avoiding  all  the  uncertainty,  hatred,  danger,  and 
confusion  which  arose  in  consequence  thereof  between  the 
people,  and  in  good  governments,  the  prosecution  was  from  time 
to  time  allowed  to  governments  of  countries,  who  would  demand 
the  punishments  of  crimes,  not  out  of  any  hatred  and  design, 
but  in  consequence  of  the  equity  of  the  laws. 

§  2.  And  therefore  the  right  to  punish,   and    to   fine  for  By  whom  the 
crimes,  at  present  belongs  to  the  county ;  and  on  its  behalf  this  ££*Tj£?  and 
right  is  executed  and  prosecuted  judicially  by  the  fiscal  or  pro-  be  made, 
curator  general,  and  all  officers,  sheriffs,  and  bailiffs  of  cities 
and  villages ;  saving  only  that  the  person  prejudiced  may  demand  I 

indemnification  for  molestation,  injury  suffered,  or  loss  caused 
to  him,  and  may  judicially  prosecute  for  the  same.  (2) 

*)3.  According  to  which  distinction   a  judgment  is   to  be  Whether  and 


formed,  whether  and  when  for  one  and  the  same  cause  a  cri-  *  ^  ^va  Suk 
minal  or  civil  action  is  to  be  instituted;  a  criminal  one  by  the  »ty  bcimti- 

tuted  for  one 

fiscal  or  officer,  and  a  civil  action  by  any  individual,  to  have  and  the  tame 
indemnification  for  loss  sustained.  (S)  CauM* 

§4.  The  fiscal  or  procurator  general,  who  institutes  bis  Of  the  Office  of 
action  before  the  court  of  Holland,  has  (according  to  the  doctors) 
by  preference  a  right  to  institute  such  action  upon  all  criminal 
cases  and  forfeitures  that  are  prescribed  against,  and  which  have 
remained  with  impunity  under  other  judges  (4) ;  and  he  has 
further  a  right  of  preference  or  precedence  before  all  other 
officers,  to  apprehend  and  detain  those  whom  he  surprises  in 
the  very  commission  of  the  act,  and  finds  to  have  incurred  the 
penalty.  (5) 

§  5.  Moreover  the  complaint  may  be  made,  and  the  offender  Of  an  other 
may  be  judicially  prosecuted,  by  the  officer,  sheriff,  and  bailiff, 
in  whose  jurisdiction  he  i*  found ;  unless  at  the  place  where  the 
act  was  committed,  or  the  offender  has  his  domicile,  a  preceding 
information  has  been  taken  and  previously  acted  upon ;  that  is, 
unless  the  case  was  made  depending  by  calling  in  or  summoning 


(x)  1. 1.  de  accus.  h  tot.  tit.  Cod.  de    I        (3)  Vide  Clara,  $fin.  quae*,  z.  n.  r, 
hk  qui  accus.  pots.  I    Ferrar.  in  sua  praxi.  tit.  64.  gloat.  1.  n.  4. 


(a)  Vide  Grotius,  Inleyd,  lib.  3.  c.34. 
n.  za.  &  c.  33.  n.  7.  Cost., Antwerp, 
tit.  23.  an.  4.  Christ,  vol.  iv.  decis.  294. 
ii.  4.  Gudelin.  de  Jure.  Noviss.  lib.  5.  c.  24. 
rers.  quod  dbri.  Zypa  Noth.  Jur.  Belg. 
de  bit*  qui  accus.  pots.  AnkMatth.  de 
crirninib.Tlb.  48.  tit.  2.  c.  a.  n.  it  %.  Re* 
buffi  ad  coostk.  reg.  In  pram,  gloss,  j.  n.90. 
As  105. 

VV  8 


Booacoss  in  syntagm.  coram,  opinion; 
lib.  8.  tit.  30.  de  poen.  o.  18.  See  Mart* 
Digest.  Noviss.  n.  1.  tit.  index,  ad  quern: 
c.  1.  Carptov.  Def.  Forens.  pert.  4.  con-* 
sot.  42.  del.  2.  n.  6,  7,  8,  9.  &  def.  3.  n.  6. 

(4)  Instruct,  van  den  Hove,  art.  8. 

(5;  lbid.art.x9.  ,  * 
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Their  Duty 
before  a  criminal 
Suit  is  insti- 
tuted. 


How  to  pro- 
ceed in  criminal 
Cases,  ordinarily 
or  extraordina- 
rily. 


the  offender;  in  which  case  the  offender  ought  to  be  sent  u4 
delivered  up  to  the  officer  who  took  the  preceding  information 
and  previously  acted  upon  it.  (1) 

$  6.  Before  the  officer  or  bailiff  accepts  any  criminal  cases, 
or  meddles  with  any  one's  person,  he  ought  previously  to  take 
the  advice  of  the  magistrate  in  the  same,  .as  the  procantor 
general  does,  who  may  take  no  information  without  the  advice 
and  approbation  of  the  court,  or  of  the  chamber  of  accounts  (2); 
excepting  when  he  takes  the  offender  in  the  very  commission  of 
the  act,  and  in  cases  where  he  was  present  when  the  offence  m 
committed;  and  likewise  against  vagrants,  or  in  cases  wherein 
delay  would  be  productive  of  considerable  danger,  and  when 
the  offence  is  found  of  importance  and  notorious ;  in  all  which 
cases  it  is  sufficient  if  the  officer  gives  information  to  the  judges 
within  twenty-four  hours  after  the  apprehension  and  detention  of 
the  offender.  (S) 

$  7.  And  it  requires  further  attention,  that  the  ordinance 
(cited  in  the  preceding  note)  concerning  the  form  of  proceeding 
in  criminal  cases,  having  been  instituted  as  an  eternal  edict  and 
a  perpetual  law,  to  be  observed  by  the  public  upon  a  foil  be*- 
ledge  of  matters,  was  not  expressly  altered  by  the  lords  die 
states  in  any  points  or  articles,  nor  repealed  by  any  contrary 
usage;  and  therefore  it  ought  still  to  serve  as  an  instruction  and 
necessary  observation ;  there  being  a$  many  reasons  for  such  ob- 
servance as  there  are  for  the  observation  of  the  instruction  of  die 
court  of  Holland,  made  by  the  Emperor  Charles  for  civil  cases,  oa 
the  20th  of  August  1531,  consequently  thirty-nine  yean  before. 

%  The  judicial  proceeding  against  offenders  is  commenced  in 
two  manners, and  by  two  means;  viz.  1.  By  personal  appre- 
hension and  confinement ;  and  2.  By  summoning  the  atokr. 
to  appear  before  the  judge,  personally. 

If  the  offence  be  doubtful,  whether  and  by  whom  it  was  coa> 
mitted  or  not ;  and  if  there  be  no  evidence,  or  if  the  6ct  be 
denied,  or  the  nature  of  the  offence  be  uncertain ;  for  eumplfr. 
(as  whether  homicide  was  committed  through  necessary  defence 
or  not)  that  we  may  not  proceed  to  apply  the  pains  of  torture,  or 


( i)  Vide  Damhouder  Prax.  Grim.  c.33. 
ti.  5.  Sande,  lib.  1 .  tit.  1 .  def.  ult.  Clarus 
§  fill,  quant.  3$.  n.  ao,  fti.  Wesemb. 
Pint,  de  accua.  n.  8.  Rebuff,  de  constit. 
reg.  in  proem,  glow.  5.  n.  55.  Gail,  do 
met  pubi.  c.16.  a.  30.  Yion.  in  add.  ad 
Pecc.  in  1. 7.  ne  euid  ia  fin.  Ff.  de  intend, 
ruin.  8c  naufr. 

(ft)  Instruct,  art. x.  junct.  1, uk.  Cod. de 


exhib.  &  transmits 

(3)  Instruct,  art.  19.  Orionna*.  «9* 
•tuk  van  de  criminate  aakaofaeKff* 
Philippua  (Ordnance  cf  IB*  fld}  «»- 
cerning  criminal  caaes)  Jar/j,ic7Cstfff 
Manier  ran  uwcedcren  in  criuncte*^ 
(Form  of  pmeedtog  m  criaaaa!  o*j 
ibid*  arK  St 
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that  {he  trifling  nature  thereof  does  not  make  it  liable  to  corpora? 
punishment,  the  action  is  in  all  these  cases  to  be  instituted  by 
summoning  the  person,  and  according  to  the  common  way  (J) ; 
and  then  the  offender  is  admitted  to  an  ordinary  suit,  $ncl  m 
thai  case  copies  are  to  be  delivered,  and  the  document?  are  to 
be  made  public ;  and  against  these  he  causes  his  defence  to  be 
made  in  the  same  manner  as  in  a  common  suit.  But  if  the 
nlune  of  the  offence  only  be  sufficient  to  establish  the  nature  of 
the  punishment,  so  that  the  offence  being  known,  the  punish- 
ment from  the  laws  follows  it  notoriously ;  and  if  the  ofience  is 
notorious,  or  is  proved  by  preceding  evidence;  we  proceed  in 
an  extraordinaiy  mode  and  summary  w»y,  by  an  immediate  «p- 
prehension  and  confinement,  and  the  offender  is  heard  further, 
and  upon  his  confession  justice  is  prayed  for,  (2) 

§  8.,  If  there  be  any  doubt  respecting  corporal  punishment,  or  Of  the  Duty  of 
if  the  person  be  otherwise  suspected,  the  officer  ought,  with  the  criminal  Case* 
advice  and  knowledge  of  the  magistrate,  immediately  to  appre- 
hend and  secure  him,  if  he  is  to  be  laid  hold  of.  (3) 

If  he  is  not  to  be  had,  he  is  summoned,  by  affixing  adverr  §  9. 
tisements  and  ringing  the  bells,  to  appear  and  defend  himself  j*0** whcn  *J\* 
subpoena  cottfessi  et  convict*;  that  is,  that  in  default  of  his  ap-  does  not  come, 
pearing,  he  will  be  considered  guilty ;  whereupon,  if  the  offender 
allows  four  successive  defaults  to  pass  by,  he  will  be  considered 
guilty ;  and,  upon  information  and  evidence,  be  banished,  and 
his  properly  will  be  declared  forfeited,  or  otherwise  be  con- 
demned, according  to  the  exigency  of  the  case  (4) ;  as  was  often 
understood  by  the  court  of  Holland ;  and  lastly,  at  the  end  qf 
July  1640,  and  7th  February  1648.  But  a  person  may  still  be 
allowed  to  appear  against  these  proceedings  within  one  year,  and 
*9  fWge  himself  beneficio  retfitutionis  in  integrum,  and  upon  adr 
mission  to  vindicate  himself  properly  (5).  But  such  restitution 
would  npt  be  well  made  before  the  same  judge,  fyit  better  before 
a  superior  judge,  by  provocation  under  benefit  qf  relief,  if  the 
pej* sop  accused  remains  somewhere,  but  however  trusts  there  are 
no  proofs  against  him,  and  on  the  contrary  that  he  will  prove 
his  innocence  by  witnesses ;  for  which  purpose  he  requires  time, 

Criminib.    lib.  48.   tit.  ao.    c.  2.   n.  23. 


(I)  Vide  Demhoudejr,  Pnx.  Crim.  c.  3. 
n.3. 

(a)  L  ).  quorum  appei,  nonreclp. 

(3)  1. 1.  Ff.  de  custod.  h  eihib.  rear. 
Vide  Meftoch.  de  arbitr.  jud.  cat.  305.  n.  1 . 
Gomes.  Var  Resolut.  torn.  3.  c.  9.  p.  6. 

(4)  Jnspuet.  van  (ko  Hew  vgn  Hot- 
lend,  trciad    See  Demhouder,  t*rix.    I    quae*. 94*  n.13 
Crim,  c#  38.  n.  J,  #.    Anth.  Math*  de    | 

uu4 


GudeUn.  de  Jure  Noviss.  lib.  5.  C.  Vj. 
vers.  pen.  Zypse  Notit.  Jur.  Belg.  tit.  de 
dolo  &  contumac.  CUr.  §  fin.  quant.  44. 
n.  3,  4.    Gomes,  ad  1. 76.  tauri,  n.  I.  ' 

(5)  Arg.  I.44.  Ff.  de  requirend.  reis. 
Vide  Cbristin.  vol.  iv.   decif.  103*  |  fit). 
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'or  is  able  to  give  other  reasons  of  excuse  for  his  iron-appearance; 
when,  on  the  day  appointed,  vindication  of  his  absence  maybe 
made  on  his  behalf^  and  prolongation  of  time  may  be  prayed 
for  him  to  appear  and  vindicate  himself.  (1) 

-  When  any  one  is  accused  of  a  crime  committed  in  his  office, 
he  ought  during  the  accusation  to  be  suspended  from  the  exe- 
cution of  such  office ;  which  suspension  produces  no  infamy.  (?) 
§  10,  The  offender  having  appeared,  or  being  otherwise  in 
good  custody,  the  officer  may  proceed  either  in  an  ordinary  and 
communicative  way,  that  is,  to  try  him  by  making  the  proofe 
public,  or  in  an  extraordinary  or  summary  way,  merely  upon 
his  confession  legally  taken  from  him  by  examination  and  verbal 
enquiry  of  the  officer,  in  the  presence  of  two  aldermen  (3),  aod 
likewise  by  inflicting  the  pains  of  torture  in  great  and  important 
cases,  when  the  offender  will  not  in  conscience  confess  the 
truth  (4) ;  and  then  without  further  legal  proceedings  justice  is 
administered,  unless  the  offender  be  admitted  into  an  onfinuy 
suit  upon  his  own  application,  grounded  on  reason;  in  which 
case,  his  vindication  and  innocence  against  the  accusation  of  the 
officer  is  made  and  proved  according  to  the  common  form;  and 
then  copies  o£  documents  are  to  be  delivered  to  the  person 
accused,  which  the  judge  ought  to  be  easily  induced  to  grant, 
unless  the  importance  and  circumstances  of  the  case  require  it 
otherwise ;  because  justice  greatly  favours  the  vindication  cf 
innocence  (5).  And  every  one  ought  to  be  allowed  to  prove  the 
innocence  of  a  person  accused,  even  in  his  absence,  and  without 
his  knowledge  (6) ;  and  the  judge  himself  ought  to  trace  out  his 
innocence,  although  the  same  be  not  defended  by  any  ooe 
eke.  (7) 

§  11.  But  in  order  to  prevent  officers  from  vexing  people  with 
confinement  or  other  inconvenience  beyond  what  is  requisite, 
under  cover  of  extraordinary  proceedings,  three  necessary  points 
are  required  by  the  second,  fourth,  and  following  articles  of  the 
ordinance  upon  the  form  of  proceeding  in  criminal  cases  of  the 
year  1570;  viz. 


(i)  Vide  Rebuff,  ad  constit.  reg.  de  ex- 
eunt. &  exoner.  aba.  torn.  3.  tract.  8. 
Menocfa.  de  arbitr.  Jud.  lib.  1.  art.  79.  Jc 
tea. 

(*)  Vide  Neerl.  Adv.  1.3. 

(3)  Auth.  apud  eloquentiaumum  Cod. 
de  fide  lustrum.  Novell.  9a  c.5.  Gail, 
lib.  t.  obeejr.  96.  n.  10.  junct,  1. 8, 9.  Ff. 
de  quant 


(4)1- 15.  H.  L18.  §«.l"*.fU 
quest. 

(5)  VMeHjpo^t.deMaiiyM^» 

si  qua  ultro  Ft.  de  quest.  a  .  . 

(6)  Idem  HypoJyt.  Pract.  Cw»* 
opportune)  n.  169 17* 

(7)  Vida  Boer.  deda.  165.8.1. 


Ch.  27.3      Of  Proceedings  in  Criminal  Cases.  665 

I.  That  the  offender  be  detected  in  Jlagranti  delicto  j  in  the 
actual  perpetration  of  the  deed  itself. 

II.  Or,"  where  the  offender  is  not  detected  in  the  actual  per- 
petration of  the  deed  itself,  that  the  judge  himself,  upon 
cognizance  and  inspection  of  evidence,  should  direct  and  allow 
provision  of  prime  de  carps,  that  is,  to  have  his  person  seized, 
or  should  grant  personal  adjournment,  that  is,  to  appear  in 
person. 

III.  Or,  by  accusation  and  formed  party,  according  to  the 
disposition  (arbitragie)  of  the  written  laws,  and  at  the  arbitra- 
tion of  the  judge,  &c.  that  is,  to  proceed  according  to  the 
course  of  the  common  law-proceedings,  excepting  when  they 
are  vagrants  under  considerable  suspicion  of  flight,  where  the 
offence  is  very  grievous  and  horrible,  and  where  the  case  is 
found  very  clear  by  the  officer. 

In  all  these  cases  the  officer  ought,  within  twenty-four  hours 
after  apprehension  and  confinement  of  the  offender,  to  give 
information  to  the  judges,  and  also  of  the  cause  thereof,  and 
how  it  appeared  to  him,  in  order  that  the  judges  may  form  an 
opinion  whether  the  confinement  is  right  or  not;  and  so  in  the 
cities,  with  the  exception  of  the  circumstance  of  the  crimes  and 
the  quality  of  the  persons,  communication  thereof  is  previously 
made  to  the  magistrate,  who,  however,  in  consenting  either  to 
the  apprehension  or  personal  summoning,  is  understood  to  do  it 
only  at  the  peril  of  the  officer. 

This  mode  of  proceeding  in  some  points  agrees  with  the  order 
concerning  the  procurator-general  or  fiscal,  contained  in  the 
19th  article  of  the  instruction  of  the  court,  "  that  the  procu- 
€€  rator-general  may  take  no  cases  of  officers  or  others,  unless 
"  there  be  cause  thereto ;  and  by  the  ordinance  of  the  court,  so 
"  far  as  it  touches  justice,  or  of  those  of  our  chamber  of 
"  accounts,  so  far  as  it  concerns  our  finances,  that  he  should 
"  not  sue  another,  excepting  upon  preceding  information  against 
"  the  person  whom  he  wishes  to  sue;  and  that  our  attorney- 
"  general  shall  henceforth  take  no  preceding  information,  unless 
"  it  be  by  order  of  the  court,  or  in  cases  which  occur  acci- 
"  dentally  at  the  place  where  he  shall  be  present  when  die 
"  offence  was  committed." 

And  it  is  also  notorious  in  law,  that  incarceration  does  not  • 
prevail,  excepting  in  crimes  which  are  evident,  and  wherein 
proper  evidence  precedes*  (1) 


»■  M  ■»■ 


(1)  Glow,  fc  DD.  ad  L  si  quii  ificui  3.  Cod.  ad  leg.  JxA.  majcitat. 
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In  the  city  of  Amsterdam,  where  the  chief  officer  is  appoiKed 
by  the  magistracy,  the  sheriff,  and  also  his  deputy  by  bis  onk, 
may  take  up  and  carry. to  prison  all  persons*  whether  strangers 
or  inhabitants,  against  whom  considerable  suspicion  exists,  at 
any  time  and  at  any  places ;  and  he  may  examine  all  houses  and 
places,  as  well  in  civil  as  in  criminal  cases,  without  the  specie 
order  of  burgomaster  and  aldermen ;  but  he  may  not  imprison, 
apprehend,  molest,  or  hinder  any  citizen  in  his  person  or  pro- 
perty, so  far  as  he  can  give  sufficient  security,  at  the  discretion  of 
the  aldermen,  that  he  will  await  justice  upon  the  demand  to  be 
jnade  by  the  officer  against  him ;  namely,  for  all  offences  which 
a  citizen  of  Amsterdam  might  have  committed,  with  the  excep- 
tion of  murder,  arson  or  setting  on  fire,  rape,  opposition  agak 
government  with  arms;  or  if  a  citizen  misbehaves  within  tke 
navigable  ditches  of  Reygerbrouk  at  Overamstel  and  We 
Konynen  in  Goyland.  The  above  is  enjoyed  by  virtue  tf* 
certain  privilege  granted  by  Duke  Albert  on  Sunday  Ar 
St.  George's  day  in  1  SB  7. 

And  if  it  happens  that  a  citizen  of  Amsterdam  is  apprehended 
and  confined  for  any  other  crimes  not  included  in  the  aJoresaid 
exclusion,  the  sheriff  will  notwithstanding  be  obliged  to  set  bio 
free,  if  any  known  and  sufficient  person  will  become  security 
for  him* 

But  if  it  does  not  take  place,  and- the  citizen  is  instantly  cwwi 
to  prison,  he  may  on  the  day  appointed  take  his  exception,  aad 
declare  that  he  is  not  obliged  to  answer  upon  the  case,  before  he, 
by  virtue  of  the  said  privilege,  is  released  upon  bail,  to  »*& 
justice;  which  exception  is  there  admitted  in  suchacsajaad 
the  prisoner  is  released  under  promise  and  security  that  be  will 
Appear  again  in  judgment  at  any  time,  for  such  an  amount  as 
•shall  be  fixed  by  the  aldermen  according  to  circumstances.  (1) 

And  it  is  observed  as  a  rule,  that  when  the  officer  proceeds  to 
confinement  on  a  personal  summoning,,  upon  application  to  ha* 
the  person  brought  in  close  confinement,  in  order  by  means « 
examination  and  conviction  to  have  confession  of  the  fact;  * 
prisoner  being  heard,  justice  is  done  upon  hi*  eonfeasko,  ** 
so  forth. 
Whether  ud  §  12.  Criminal  proceedings  are  denominated  and  cooflda* 
Sb^^ph  to  be  extraordinary;  which  the  officer  has  always  at  his *» 
«ed  ordinarily    jg  caaes  wherein  it  i*  allowed,  either  to  proceed  estracrdn&k 


orextnordi- 
wcrikj, 


U  i  ■  ■  I*  I 


(z)  See  a  more  extensive  account  of 
tfcat  mbjoct  mG*nrd  JUMnboom'sJUcutii 
van  Keureo,  Coetuymen,  en  maoiertn  pro- 


cederen  btonen  Amateldw  [0$*** 

4BMVlOfeCII0MBM*4H&JMHMae*^^^^^ 

at  Aawtoriaw)  p.  46.  *»***•  ^ 
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that  is,  by  confinement  and  apprehension,  and  only  upon  tht 
confession  of  the  offender,  or  ordinarily  and  publicly;  bat  having 
once  deviated  from  the  extraordinary  mode  of  proceedings  he 
may  not  again  avail  himself  of  it 

But  it  will  mat  be  a  hindrance  to  him  therein  that  he  hears  the 
defendant  on  the  day  of  personal  appearance  before  he  makes 
his  demand  upon  articles  and  interrogatories*  which  are  aft  hk 
option,  to  try  whether  they  will  be  productive  of  any  light ;  and 
he  may,  notwithstanding  the  same,  insist  upon  provisional  in- 
carceration and  instant  imprisonment,  in  order  thai  to  cause 
the  person  accused  to  be  heard  further,  to  find  out  whether  on 
his  confession  alone  he  can  bring  him  to  his  trial.  This  will 
sometimes  take  effect  on  ignorant  persons,  who  will  betray 
themselves;  but  those  who  know  that  no  one  need  accuse  himself, 
and  that  every  one  may  avail  himself  of  a  mere  denial,  they  wilt 
not  easily  be  frightened  by  such  imprisonment. 

§  IS.  Extraordinary  proceedings  may  not  be  instituted  jn 
any  other  case,  but  in  crimes  liable  to  corporal  punishment, 
since  personal  summoning,  apprehension,  and  adjudication 
of  provisional  incarceration,  (which  are  the  beginning  of  all 
extraordinary  suits),  prevail  only  in  crimes,  the  punishment 
of  which  is  death  or  bodily  pains,  because  otherwise  im- 
prisonment, which  is  a  sort  of  bodily  compulsion,  would,  on 
account  of  the  additional  disgrace,  be  heavier  than  the  punish* 
xnent  required  for  the  offence;  so  that,  for  all  offences  liable  to 
corporal  punishment,  it  is  always  sufficient  to  give  security.  (1) 

§14-.  There  are  two  ways  in  which  prayer  may  be  made  in  the  In  what  Cum 
name  of  a  prisoner  or  persofa  summoned  to  be  admitted  to  an  ^Jd^^"^ 
ordinary  suit ;  viz.  to  an  extnos*- 

First,  In  the  name  of  the  prisoner,  when  he  is  tried,  a  prayer  *****  UJt* 
a  made  for  "  Copies  of  the  demand,  and  of  the  appointment  of  the 
<  principal  day,  and  that  he  should  be  released  from  personal 
'  appearance,  or  from  the  imprisonment  in  which  he  is,  upon 

*  bail,  and  promise  to  appear  personally  at  any  time  when 
c  required;  and  that  he  may  further  be  allowed  to  employ  m 
c  procurator  sub  poena  confessi  et  convicti,  or  bail,  jf  required) 
'  according  to  the  opinion  of  the  aldermen*" 

Secondly*  By  contrary  conclusion ;  as  thus*  "  Denying  the 

*  facta  of  which  he  stands  accused  in  the  document  of  demand^ 
'  concluding  by  reasons  and  means  to  be  subsequently  adduced    ' 


(i)  L  i.&L*.Ff.4e*wtod.Jrextibit.   I    DD.  Vide  Jul.  Oar.  Eb.  j. 
c*»  L  %•  QoaV  St  tiaftanhc  rds*  Sr  ibi   |   qwett.  a8.  n*  i. 


aaocfukia* 


668  Of  Proceedings  in  Criminal  Cases.     [Book  V. 

"  in  the  suit,  in  order  that  the  demand  should  be  declared 
.  <c  inadmissible,  and  for  the  rejection  and  absolution  of  the 
"  demand  made,  and  of  the  conclusion  taken,  with  coats;  and 
"  that  the  gentleman,  the  plaintiff  should  be  condemned  to 
"  settle  the  detention,  with  the  consequence  thereof  as  wrong! j 
"  and  unjustly  done,  free  of  costs  and  loss;  and  that  he  should 
"  be  provisionally  released,  &&" 

A  custom  prevails  in  these  countries,  that  no  one  is  punished 
with  death,  but  upon  his  own  confession  of  the  crime.  This 
custom  was  especially  introduced,  in  order  to  prevent  the  person 
condemned  from  appealing  from  the  sentence  pronounced  against 
him ;  because  whoever  receives  justice  upon  his  own  confesaoa 
is  not  admissible  in  appeal  (1) ;  with  respect  to  which,  the  ose 
of  torture  is  clearly  prohibited  for  the  purpose  of  obtaining  i 
confession,  by  article  61.  of  the  ordinance  concerning  the  tdmi- 
nistration  of  criminal  justice,  issued  by  long  Philip,  where  the 
proof  is  certain  and  beyond  all  doubt,  &&;  yet  it  is  still  ob- 
served among  us,  for  the  reasons  stated  in  the  following  chapter. 

$  15.  And  hence  it  proceeds  that,  notwithstanding  the  prooi 
are  sufficient,  the  means  of  sharp  examination  and  torture  ire 
still  practised.  It  is  true,  that,  on  the  one  side,  the  confeacc 
tends  to  put  the  judge  more  at  ease,  and  to  make  him  more 
certain ;  but  on  the  other  side,  as  to  the  justice  itself  more  deli; 
and  difficulty  is  to  be  expected  thence,  if  the  prisoner  uder 
torture  continues  obstinate  in  his  denial ;  whereby  he  is  in  sock 
degree  purged,  and  the  evidence  against  him  is  weakened;  sod 
according  to  the  opinion  of  some  jurists,  he  ought  proffisonaBv 
to  be  released,  under  promise  and  bail  to  appear  at  an j  tunc 
But  as  the  court  of  Holland  determined,  with  respect  to  this 
point,  in  the  year  1583,  that  an  offender  who  obstinately  endures 
the  torture,  or  withdraws  his  confession  when  once  made  (i 
'the  evidence  be  of  itself  clear  and  sufficient),  ought  notwith- 
standing to  be  condemned  and  executed  (2) ;  so  torture  is  only 
applicable  in  case  the  proofs  are  of  themselves  not  very  dear 
and  sufficient.  The  explication,  however,  if  the  presumption 
and  symptoms  of  the  offender's  £uilt  are  so  strong  that  it  caffi£ 
be  otherwise,  will  appear  more  folly  hereafter. 

But  as,  inlaw,  the  offender  may  be  condemned,  whentb 
proofs  are  clear  and  sufficient,  as  well  without  as  upon  his  as> 


„.{xU'a- Cod'  V**~  "PPA  *»  w*.    I        M  Vide  Necetad.  Cnr.  Hdto*> 
Vide  PUc  Sept.  xo,  1591.  I   '0*47:  «t  cfc.»S..f4-*to"lk 
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fession(l),  so  the  officers  of  justice  ought  to  consider  with  great 
circumspection,  whether  justice  (according  to  the  constitution 
of  some  strong,  wicked,  and  obstinate  offenders),  would  not  be 
delayed  by  resisting  the  torture;  and  when  the  fact  can  be 
clearly  proved,  whether  it  would  not  be  better  to  keep  to  it,  and 
to  condemn  the  offender  even  without  his  confession ;  but  it  is 
again  to  be  considered,  with  respect  to  this  point,  whether  in 
such  case  a  person  would  be  obliged  to  enter  upon  an  ordinary 
suit. 

As  to  the  former  point,  it  is  not  attended  with  great  difficulty ; 
and  therein  this  distinction  is  to  be  made,  viz.  that  there  is  great 
difference  between  one,  who  by  decree  of  the  judge  is  provi- 
sionally released  from  imprisonment  or  personal  appearance,  and 
who  is  allowed  to  have  a  proctor  to  plead,  and  is  likewise  ad- 
mitted into  an  ordinary  suit;  and  between  one  who  is  not  re-       §  15. 
leased,  but  remains  in  prison  for  some  heavy  charge  liable  to  wither  md 
oorporal  punishment,  or  to  arbitrary  correction  at  the  discretion  uonia  necessary* 
of  the  judge.    And  in  such  cases,  notwithstanding  there  is  no 
confession,  if  it  is  nevertheless  foiind  advisable,  proceedings 
may  take  place  against  the  offender,  upon  the  proofs  alone, 
which  then,  in  its  strict  sense,  is  still  no  ordinary  suit,  but  a 
proceeding  upon  such  short  terms,  and  in  such  order,  without 
the  common  form,  as  is  found  good  and  directed  by  the  alder- 
men.   And  in  the  collection  of  the  statutes  of  Amsterdam, 
(art.  53.)  the  persons  who  are  released  from  imprisonment  are 
nevertheless  not  admitted  into  an  ordinary  suit ;  but  in  a  similar 
case  they  are  obliged  upon  such  short  days  and  terms,  as  are 
found  good  and  ordered  by  aldermen,  to  conclude  in  law  and 
to  await  the  sentence,  all  under  penalties,  summarily  or  verbally, 
without  putting  the  case  upon  any  other  list  but  upon  that  of 
the  bailiff^  as  was  subsequently  established  by  the  ordinance 
concerning  the  mode  of  proceeding  at  Amsterdam,   of  the 
year  1655. 

To  what  has  been  stated,  we  may  add,  that  in  some  of  our 
cities,  the  offender  is  at  liberty  (if  he  desires  it)  to  vindicate 
himself,  either  against  his  confession  or  other  proofs*  summarily 
and  verbally,  in  full  court,  before  the  decision ;  or  to  cause  his 
vindication  to  be  made,  without  however  having  any.  correction 
an  ordinary  suit. 


\ 


{')  Anj.  L  8.  ft  de  qwestiowb,  fc  ibt 
X>r>.  Fariaac.  Prax.  Crim.  vol.  n.  quae*.  40. 
n.  19, 20.  Vide  Gome*  Reaolut.  torn.  3. 
c.  13.   n.  20.     Civ.   Fract.   Criminal. 


qu«st»74.  venic.  illata.no;  38.  •  Anton. 
Fab.  ad  Cod.  lib.  9*  tit.  ax.  defin.Q.  ft 
def.  i*  n*$k  •  -  — ■ 
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And  so  it  was  decreed  by  their  high  mightinesses  the  State 
of  Holland  and  West  Friezland,  that  the  preservation  of  the 
mother  country  depends  generally  upon  proceeding  against 
smugglers  and  opposers  of  the  common  revenue  of  the  country, 
and  even  against  those  who  are  liable  on  that  account  to  an 
arbitrary  corporal  punishment  in  a  summary  way,  and  dejjkno, 
that  is,  without  the  form  of  proceedings ;  in  which  cases  it  s 
however  observed  to  give  communication  of  the  documents,  and 
verbally  to  refute  the  witnesses  and  evidences,  but  in  a  summary 
way  and  de  piano,  without  following  the '  common  form  of  pro- 
ceedings. (1 ) 

The  principal  point  to  be  observed  in  criminal  cases  is  this; 
viz.  That  a  prisoner  be  not  improperly  abridged  in  his  vbdk* 
tion,  or  blindfolded  with  respect  to  the  evidence.  On  account 
of  which  he  cannot  complain  with  any  reason  when  snchtofonDt- 
tion  is  given  to  him,  as  is  observed  relative  to  the  common 
revenue  of  the  country ;  and  when,  according  to  the  form  thereof 
the  proceedings  are  carried  on  against  him  in  a  summary  wy, 
which  is  entirely  left  to  the  discretion  of  the  judge,  he  being 
•  unlimited  therein ;  namely,  on  the  one  hand  to  act,  taking  cog- 
nizance how  much  the  general  welfare  depends  thereon,  Ait  the 
crimes  be  punished,  and  the  country  be  cleared  of  diem  byskrt 
but  efficacious  means ;  and  on  the  other  hand  to  prevent,  that 
no-such  errors  be  committed  by  too  great  haste  as  wonM oppress 
the  innocent :  with  respect  to  which,  the  following  enactment* 
contained  in  several  articles  of  King  Philip's  ordinance  of  the 
year  1570,  relative  to  the  form  of  proceeding  in  criminal  cases: 
and  especially  in  the  thirty-second  and  thirty-fifth  article; 
namely,  'that  all  criminal  suits  should  be  commenced  and  pro- 
ceeded upon  in  an  -extraordinary  way;  unless,  on  icaxnK  of 
difficulty  and  obscurity,  itbespedally  ordered,  that  the  prisooer 
should  be  admitted  into  an  ordinary  suit ;  and  moreover,  d* 
the  delays  found  necessary  to  proceed  or  to  make  the  docomerts, 
should  be  upon  short  terms  and  intervals,  from  day  to  day,  * 
from  the  third  to  the  third  day,  and  all  under  penalties;  ^ 
that  the  same  should  net  be  prolonged  by  the  judge  without  im- 
portant and  legal  reasons. 
Of  Appeals.  §  17.  Bat  whether  the  decree,  not  being  made  upon  Ik  con- 

fession, but  upon  the  evidence,  would  be  subject  to  appeal  <* 
the  side  of  the  prisoner,  is  a  question  attended  with  difficulty* 
already  pointed  outmore  particularly  in  ch.xxv.  of  this  to* 


(i)  Genenle  Orioamotie, «r&  13. 
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But  the  prisoner  notwithstanding,  would  be  obliged  to  remain 
in  prison;  and  a  mandate  of  appeal  is  not  easily  granted  by  the 
court,  without  previously  seeing  the  information,  which  being 
found  perfect,  the  prayer  for  appeal  fs  easily  rejected. 

$18.  In  order  to  distinguish  criminal  suits  according  to  their 
proper  nature,  we  may  divide  them  into  three  sorts;  viz. 

I.  Extraordinary  criminal  suits,  in  which  justice  alone  is  de- 
manded, either  on  account  of  imprisonment,  and  further  upon 
the  confession. 

II.  Suits  instituted  summarily  and  de  piano,  in  which  we  pro- 
ceed upon  the  information  and  evidence,  against  any  person 
remaining  in  prison,  or  who  is  provisionally  released  therefrom, 
or  otherwise  from  personal  appearance  upon  bail. 

III.  Criminal  suits  instituted  ordinarily,  in  which  any  one  is 
fully  released  from  imprisonment  or  from  personal  appearance, 
or  in  which  any  one  is  summoned  by  the  officer  simply,  that  is, 
without  personal  necessity. 

$  19.  Although  sentences  in  criminal  c$ses  can  scarcely  be 
appealed  against  by  the  person  condemned,'  and  in  the  strictest 
sense  is  admissible  to  appeal  only  in  such  cases  where  the 
offender  has  been  condemned  without  his  confession ;  it  is  never- 
theless observed  as  a  common  rule,  that  if  the  officer  who  pro- 
secutes for  and  on  behalf  of  the  right  of  government,  is  of  opi- 
nion that  the  sentence  was  pronounced  too  mildly,  he  may 
always  appeal  from  it  to  a  superior  judge,  even  if  die  sentence 
was  merely  pronounced,  that  the  prisoner  should  be  provisionally 
released  from  imprisonment,  which  imprisonment  the  prisoner 
is  in  such  case  to  endure,  until  the  case  is  decided  before  the 
superior  judge. 

But  here  the  following  distinction  is  to  be  made ;  viz.  That, 
if  the  person  condemned  was  not  in  prison,  but  had  appeased 
in  judgment  while  at  large;  and  if  it  was  pleaded  in  such  a 
manner  upon  the  provision  of  releasing  or  confining  him,  and 
if  the  aldermen  in  such  a  case  had  provisionally  released  the 
defendant  from  the  obligation  of  personal  appearance,  the  officer 
will  not  then  be  at  liberty  to  confine  the  defendant  against  the 
said  provisional  sentence,  but' the  defendant  ought  to  remain  in 
such  a  state  as  he  was  previously  to  the  litis-con testation;  and 
he  may  again  go  as  free  as  he  was  when  he  came. 

It  is  likewise  considered  to  be  a  bad  practice,  when  the  officers 
havifig  summoned  some  one  in  person  to  come  and  vindicate 
himself  against  the  demand,  conclusion,  and  application  for 
imprisonment,  wishes,  when  the  defendant  appears  in  judg- 
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ment  for  that  purpose,  to  imprison  him  without  instituting  a 
demand,  or  having  a  decree  of  the  judge  for  that  purpose. 
Abuse  in  the  §  20.  In  the  tribunal  of  the  university  of  Leyden,  a  practice 

Tribunal  of  the  .  ,         ,  1  %         1        1  .         ,        .       „ 

Univenity  of  was  introduced  contrary  to  the  general  rule ;  viz.  that  in  all 
furi^Ccri""  criminal  cases  without  distinction,  whether  a  person  pleads  ex- 
and  Communi-    traordinarily  upon  the  confession  of  the  person  accused,  or 

demands  justice  in  an  ordinary  way  upon  the  evidence,  no  com- 
munication of  documents  and  proofs  is  made ;  and  the  penoo 
accused  is  condemned  without  being  able  to  vindicate  himself 
properly,  and  (as  it  were)  without  being  heard ;  against  which 
practice  complaints  were  often  preferred  without  any  effect :  but 
it  has  since  been  understood,  that  upon  their  decisions  also, 
against  which  there  was  otherwise  no  appeal,  an  application  may 
be  made  to  the  States  of  Holland  for  revision,  and  if  required, 
it  is  granted :  and  so  revision  was  prayed  for  lately,  but  it  was 
left  by  the  officer  unprosecuted,  as  he  mistrusted  the  said  misuse; 
and  the  case,  which  was  otherwise  of  consequence  and  im- 
portance, was  discontinued. 


CHAP.  XXVIII. 
Of  Torture. 


§  1.  What  Proofs  are  sufficient 
to  apply  the  Torture  to 
anyone. 
2.  Inwhai Manner theO fender 
may  defend  himself  against 
the  Torture. 


§  3.  In  what  Manner  Tartan  a 
to  be  applied. 
4.  What  it  to  he  done,  if  the 
.  Person  tortured  endnra 
the  Pains. 


Whtt  Prooftire  §  1*  Tf  ARIDUS  opinions  are  entertained  by  the  doctors  con- 
SjljJSJI*^  cerning  the  proofc,  which  are  sufficient  in  order  to  apply 

my  one.  the  torture  to  any  one:  but  the  general  opinion  is,  that  it  cannot 

be  effected  upon  any  presumption  or  small  indicia,  tW  is,  mere 
symptoms  of  guilt,  but  only  upon  such  proofs  as  would  be  almost 
sufficient  to  maintain  the  certainty;  and  in  that  case  nothing  is 
considered  to  be  wanting  but  the  confession  of  the  offender,  » 
that  he  may  be,  with  sufficient  certainty,  convicted  of  the  offence 
by  the  words  of  his  own  mouth.  (1) 


'«    (i)  Vide  BoSr.   decis/163.    n.  1.  3.    I   n.  3.  Yen.  tecnado  debent 

HyppoL  de  MmiO.  etfl.  1.  tf.  de  qu»t   |   PhuuCrim.qaH.37.  b.i. 
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It  is  left  to  the  discretion  of  the  judge  to  decide  who  is  to 
moderate  the  torture,  so  as  to  be  always  inclined  to  the  mildest 
Aieans  and  least  prejudice  of  the  person  accused  ;  and  although 
the  judgment  of  the  indicia,  or  symptoms  of  guilt  of  the  crime 
committed,  which  are  required  for  the  application  of  torture,  is 
discretionary,  the  lawfulness  and  justness  thereof  are  neverthe- 
less subject  to  consideration  (I) :  and  they  ought  to  be  such  that 
they  are  almost  sufficient  to  condemn  any  one  (2);  but  not  such  as 
"are  grounded  upon  common  reports,  or  upon  the  evidence  of  one 
witness,  or  the  preceding  bad  life  of  the  person  accused.     And 
they  ought  to  be  so  probable,  that  nothing  but  the  confession  of 
the  person  accused  himself  is  wanting  thereto  (3) :  and  several, 
who  are  inclined  to  think  well  of  their  fellow  creatures,  are  likewise 
of  opinion,  that  although,  on  account  of  lawful  and  just  symptoms, 
one  may  proceed  to  apply  the  torture,  still  it  is  only  applicable 
to  persons  of  whom  an  ill  report  is  circulated ;  and  that  to  a  man, 
of  whom  no  ill  is  spoken,  no  pains  of  torture  may  be  applied  on 
account  of  mere  symptoms  of  guilt,  how  strong  soever  they  may 
be.  (4) 

Concerning1  the  question  what  sort  of  indicia  or  symptoms  of 
guilt  are  subject  to  the  torture,  see  the  authors  referred  to 
below.  (5) 

§2.  How  find  in  what  manner  the  offender  ought  to  defend  In  what  Manner 
and  vindicate  himself  against  the  symptoms  of  guilt  subject  to  £*  ^Sf^w 
torture,is  treated  at  large  by  the  authors  cited  below.  (6)  self  again*  the. 

But,  among  us,  such  defence  is  not  always  allowed  to  the     orture* 
offender,  especially  when  a  case  is  to  be  tried  extraordinarily ; 
in  which  event  it  would  be  strange,  according  to  our  practice, 


(1)  Vide  Damhouder,  Prax.  Crimin. 
•  36.  n.3. 

(l)  L  8.  §  a.  C.  dc  quaest. 

(3)  1.  1.  §  1.  Ff.  de  quaest.  1. 18.  §  2. 
£  eod.  Alter.  Gentil.  ad  tit.  Cod.  de 
§.  Jul.  Majesu  diaputat.  3.  and  Farinac. 
rax.  Crim.  quaest.  37.  n.  3. 

(4)  Ut  tradit.  post  Andream  de  Isernia 
nomas  Grammfltic.  consil.  15.  n.  4.  qui- 
is  accedit  Hyppolit.  de  Marsil.  Prax. 
rim.  §  diligenter.  n.  196.  6c  97.  arg.  I. 
>n  omnes  5.  §  a  barbaria.  6.  Ff.  de  re 
ilitari. 

(5)  Vide  Christ,  ad  consuetud.  Mcch- 
t.  art.  7.  n.  4.  in  fin.  &  n.  5.  in  pr.  re- 
wive.  Gomes.  Resol.  lib.  3.  c.  13.  n.  7. 
»eq.      Ant.  Fab',  in  suo  Cod.   Kb.  9. 

ai.  defin.  xo.  in  not.  Thobsan.  in 
ntagm.  Jur.  Civ.  lib.  48.  tit.  12.-  n.  10, 
,   k    late    apud   Hippolit.  de   MarsU. 


Pract.  Criminal,  lib.  2.  §  diligenter  et  latiua 
apud  Farinac.  Prax.  Crim.  quasi.  43.  & 
seq.  See  also  relative  to  this  .point  a  good 
opinion  in  the  Consult.  &  Adv.  vol.ii. 
cons.  76.  and  seq.  and  see  also  Johan  van 
Heemskerk,  in  his  Batavtu  Arcadia  f 
p.  (mihi)  452.  &  seq. 

(6)  Vide  HyppoUt.  de  Marsiliis  ad  J.  1. 
Ff.  de  quaest.  n.  5.  &  DD.  ibi  aUegati. 
Bossjus.  lit.  de  indiciis  n.  74,  &  Farinac. 
Prax.  Crim.  quaest.  38.  11.  3.  Gomes. 
Resol.  torn.  3.  c.  13.  n.  21.  Christ,  ad 
Leg.  Mechlin,  art.  7.  n.  5.  8c  seq.  et  qua- 
liter  indicia  elidantur  per  contraria,  Boer, 
dec.  rtc.  n.  2.  &  seq.  Hyppolit.  de  Mar- 
sil.  in  sua  paxi,  diligenter.  n.  190.  &  seq. 
Tholosan.  in  Syntagm.  Jur.  lib.  48.  c.  1 2. 
n.  7.  Anton.  Math.  tit.  de  qusest.  c.  $, 
n.  20.  Farinac.  Prax.  Crimin.  quaest.  38. 
a.  no,  in,  H2« 
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Torture  is  to  be 
applied. 


What  is  to  be 


Pains. 


sjipuld  &e  communication  and  opening  of  documents  and  pi- 
dfiStt  be  made  upon  qp  incident  a#d  interval,  which  we  refee 
ej^ea  in  the  principal  pase,  and  which  we  aje  rjo£  bound  to  do. 
JJiit  this,  however,  is  entirely  entrusted  to,  the  djjjjcjetion.  of  tip 

JWd^.-. 
in  what  Manner      §  £,  ^o^f  and  in,  what  manner;  tljs  tofftyw  *S  *<*te  dfccted 

ift  itfsfl  (fording  to  the  oirfc^J^ces,  «f  tf*o  $*?$  *vrf  tfs  per- 
yyij|  left  t#  the  discretion*  of  tjte  judge  (1);  *bo,is  alwsfotfc 
3U$  th&J»  the  pains  ^e  not  i>nfljct#i  so  stfongly  ap  t$  injure  % 
jftlHts  or  body  of  the  person  on  yJbwq  tfc$  paiwan;  inflicted  (i) 
$  4*.  If  t^e  pe*$pn  accused  ^ear*  the  pa^is  ^ithoui?a^ 
•Matured1*6*"  W  Gqofqswon,  it  i£  by  no,  mean*  cetfajn  whether  or  in  w^at 
endum  the        fl&WW  be  is  to  be  pushed  in  tfcpfi  eyej^t ;  and  oft  this  subyed 

tfe§  same  practice  is  by  no,  m^ans  urjanunously  observed 

Thus*  sputf*  doctors  are  o(  opinion,  that  be  <wght  to  be  enurelj 
*P%  ft?**  %&d  ^wed  from  the  instance  (3) ;  and  their;  oggnkuis  Jb!- 
lpytd  fy  Mm  COMJ?t  °^  Utr^hjt  (*),  And  tixe  statues  of  Rto^ 
lend  (*fc  !•)  «nact,4  tba.t  no  o#e  *h*dJ[  he  popdemr^l  to  fak 
unless  he  confesses  the  crime,  notwithstanding  it  be  n<*Hto$ 
4&d  eyifdent,  through  witness  atyd  otter  mi^id,  <?r  symptom*  i 

Other  doctors,  however,  condemn  him  (5) ;  whose  o»iwfl&? 
f^Un^ed  by  die  parliament  of  Paris.  (6) 

Qfete*8»  again,  ar?  of  opinion^  thaj  he  is  neufci!  to  besetfac 
nor  condemned,,  but  tfierelgf  released  iipw  baik  to  appear  i* 
jvidgmenjt  at  ajiy  future  time  (7);  wltyph  i^  Reasonable  and  j|& 
if  the  torture  wa,s  applied  to  the  ojfer^def  only  qpon  strong  pw 
su^mpUon  and  symptoms  of  gyMt. 

But  upon  the  whole,  and  in  general,    that  opinion  ot  the 
doctors  seems  to  be  the  most  reasonable,  which  pronounce  hi 
to  be  entirely  free,  or  condemns  him  to  an  inferior  aid  exos- 


(i)  1.  7.  1.  xo.  §  3.  Ff.  de  qusest.  Vide 
Vigel.  c.  4.  quzst.4.  reg.i.  Coostit.  Coro- 
lin.  58. 

(2)  Vide  Jut.  Clar.Prax  Crim.quatst.64. 
Hyppolit.  de  Marvel,  ad  d.  I.7.  Ff.  de  ques- 
tion, n.  7?.  Dumhouder.  Prax.  Crim.  c.37. 
n.  5.  Christin.  ad  consuetud.  Mechlin, 
art.  7.  a.  11.  Cost.  Utrecht,  rubr.  37. 
art.  j.  \ 

(3)  Of  this  opinion  are,  Hyppolit.  de 
Marsel.  sing.  262.  Papon.  lib.  24.  tit.  9.. 
arrest.  1.  Argentr.  ad  coaauctud.  Britann. 
art.  41.  £.4, 

(4)  Tic.  de  process,  crim.  art.  20.  Cost. 
Utrecht,  nsbr.  3  7.  art.  9. 


(5)  Such  **  Gomes,  Rejefet.  *«• ' 
c.  13.  n.  20.  Fartnac  ia  Pril«  ^ 
quatat.  40.  n.  7. 

( ^)  According  to  Papon. .  Bb.  u  3  '» 
ane^t.  1.  in  fin-  Faber.  ia  Cii-1 L^ 
lib.  9.  def.  9.  &  ibid,  in  nora-ci1 
defalk,  la-  n.  3.  in  not.  Ch*sk-  =■ 
consuetud.  Burgund.  rubr.  1.  §i-  Lv 
8c  Argentr.  ad  consuetud.  Snt  s 
art.  41.  n.4. 

(7)  Vtfe  Gomes,  tonv  3-  «■  l>  fc;* 
&  Fa^er.  m  suo  codices  Cb*9*  x:: 
defl  9.  2c  ibi  not.  n.  1.  k  dcf.  iy 
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ordinary  punishment,  according  to  the  circumstances  of  the  case 
and  sufficiency  of  proofs.  (1) 

It  was  decreed  by  the  court  of  Friezland,  that  a  person,  on 
whom  the  torture  Was  inflicted,  in  a  case  which  (independently 
thereof)  was  fully  proved,  ought  to  be  punished  with  an  ordi-" 
nary  and  common  punishment  (2).  And  by  the  court  of  Hoi* 
land,  in  the  year  159T,  it  was  determined,  that  if  the  fact,  con- 
fessed by  the  offender  under  torture,  be  afterwards  denied  by 
him  while  he  is  not  under  torture,  declaring  that  the  confession 
was  merely  made  to  avoid  the  torture,  he  should  not  be  again 
tortured ;  but  if  the  evidence  be  of  itself  clear  and  sufficient,  the 
person  guilty  should,  notwithstanding,  be  condemned  in  the  said 
case  (3).,  And  it  was,  afterwards-  enacted  in  the  year  1583,  that 
am  offender  who-  endures  the  torture  out  of  obstinacy,  when  the 
evidence  is  of  itself  clear  and  sufficient,  ought,  notwithstanding, 
to  be  condemned.  (4) 

Otherwise,  the  confession-  made  during  the  torture  is  not  ems* 
sidered  full,,  unless  the  person  tortured^  some  time  afterwards 
(at  least  twenty-four  hours),  being  free  from  torture  and  iron 
bands,  persists  voluntarily  in  his  confession.  (.5) 


(t)  Qf  thi*  opinion  it  Ludovic.  Rom. 
in  L 1.  &riqt»U  in  villa.  Ff.  *l  Su  Sylkowf* 
Fachin.  Cootrov.  fib.  9.  c  6.  Anthon. 
Matfc.  tit.  d«  qixtscaoau  c  y.  n.  11.  Clar. 
§  tin*  qpaest.  64.  ven.  illau  reo.  n.  3S. 
Graimnzt.  cons.  12.  o.  ult.  in  fin.  Anton. 
Ea]xr„€«A.  SU  9.  tit.  %u  deft 2$.  Rui- 
nac.  Erax.  Crim.  quant.  40.  n.  11,  ia,  13. 

j|p  Attn 

(*)  Vfait-JoM.  *>  S*qd*„  lib.  5,  t*v  9. 
def;  14. 
'(3)  Alp  It  16%  Cod.  <fe  poet).  St  1.  u|t. 


Cod.  de  probat.    Vide  Neostad.  decis.  cur. 
Holland.  47. 

(4)  Vide  Boss.  Prax.   Crim.  de  con-  a 
vtct.  n.  2.  &  acq.    Gomes.  Rcsolut.  torn.  3. 
c.  13.  n.  10.     Fiber,  Cod.  lib.  9.  tit.  ai. . 
def.  15.     Christin.  vol.iv.  decis.  109.  n.  6. 
Joan,  a  San.te,  d.  lib.  5.  tit.  9.  def.  14. 

(5)  Vide  Dambouder  Prax.  Crim.  c.39^ 
n.  7.  Gomes.  Resolut.  torn.  3.  c.  13.  n  14. 
Hjrnaolit.  de  Maisit.  ad  L  1.  (  devica  t*. 
verus  17.  Ff.  de  quz*t.  n.4,5.  Cost. 
Antwerp,  tit.  14.  art.  ult. 
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CHAP.  XXIX. 

Of  Punishments  and  Fines. 


§  1.  Fine,  Nature  of. 

2.  Punishment  defined. 

3.  In  what  cases  Confiscation  of 

Property  takes  place. 


4.  What  Cities  are  aUowcd  bf 
■    Cliarter  to  sell  confiscated. 
Property. 


gENTENCES  of  corporal  punishment  impose  fines  or  punish- 
ments. 
Fine,  Nature  o£      §  1 .  Ajine  is  a  pecuniary  punishment. 
Puniihment,  §  2.  Punishment  is  bodily  pain,  to  be  inflicted  on  the  offender 

defined*  for  the  satisfaction,  and  in  compensation,  of  the  crime  committed 

by  him*   - 

This  is  either  mortal  (1),  as  when  the  sentence  contains  the 
clause  "  until  death  follows,"  or  not  mortal  (2),  as  when  it  con- 
sists of  perpetual  imprisonment,  banishment,  whipping,  branding, 
&c  according  to  the  circumstances  of  the  case,  time,  place,  and 
persons.  (S) 
la  what  casts  $  3.  According  to  the  written  laws  (4),  corporal  mortal  pnnish- 

Fn^rtyt&es     ment  is  commonly  followed  by  forfeiture    of  property;  but 
pbce.  among  "us,  and  also  in  the  neighbouring  countries,  confiscation 

$oes  not  take  place,  unless  it  be  specially  inserted  in  the  sen- 
tence ;  but  such  forfeiture,  even  though  it  should  be  inserted  in 
the  sentence,  may  be  bought  off  by  the  greatest  part  of  the  inha- 
bitants of  the  cities  of  Holland  for  a  certain  small  and  trifling 
amount ;  in  some,  of  one  hundred,  in  others  of  eighty,  of  sixty, 
of  fifty,  of  twenty  gilders,  and  even  less;  all  according  to  the 
privileges  successively  granted  by  the  counts  of  Holland  to 
various  cities  and  villages  in  particular,  and  to  the  whole 
country  in  general. 

This  sort  of  buying  off  prevails  in  all  crimes  without  distinc- 
tion, even  in  high  treason ;  excepting  at  those  places,  in  the 
charters  of  which  it  is«ptherwise  expressed  (5).  And  in  some 
places,  those  persons  are  particularly  excluded  from  this  privi- 
lege of  buying  off,  who,  being  themselves  convinced  of  having 
committed  some  crime,  wilfully  deprive  themselves  of  their  lire, 


, 


(1)  1.2.  Ff.  de  poniis. 

(1)  !.  *K.  Ff.  eod. 

(3)  Vide  Zjpac  Notit  Jur.  Belg.  tit.  de 
pern  is.  Gudehn.  de  Jure  NovLraimo,  lib  5. 
c.15.  vers,  illud  circa.   Dtmhoudtr,  Pxax. 


Criro.  c.55.  n.  4,5. 

(4)  1.  z.  et  tot.  tit.  FT.  et  Cod.  de  k» 
damnat. 

(5)  Vide  Cons.  &  Adr.  AatfettsB, 
vol.  ut.  com.  187.  voi.ii. 
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as  appears  in  the  following  charters  and  privileges  carefully 
inserted  by  Johan  ran  Heemskerk  in  his  Batavian  Arcadia  (1), 
which  I  mostly  relate,  adding  to  them  such  additional  parti- 
culars as  I  have  been  able  to  collect. 

$4.  The  citizens  of  Dordrecht  could  never  exhibit  under  their  What  Cnies 
own  seal  any  evidence,  that  they  were  entitled  to  this  privilege ;  chartcTto  «& 
but  they  avail  themselves  of  this  benefit,  viz.  that,  according  to  «*fc«ted  Pro- 
the  privileges  granted  on  this  subject  to  the  villages  of  the 
southern  part  of  Holland,  (which  they  conceive  themselves  to 
be  at  foil  liberty  to  follow  in  every  respect),  in  case  of  a  mere 
homicide  committed  by  a  citizen  of  that  city  without  design, 
treason,  or  previous  assaulting,  within  the  city  of  Dordrecht,  or 
the  court  of  the  southern  part  of  Holland,  (so  far  as  the  said 
citizen  was  not  apprehended,  and  the  relations  of  the  person 
slain  were  reconciled),  the  bailiff  of  the  county  is  declared  to  be 
bound  to  grant  him  permission  to  leave  the  country ;  provided 
he  pay  fifteen  pounds  for  the  homicide,  and  sixteen  pounds  for 
the  permission  to  leave  the  country.  (2) 

By  a  charter  granted  by  Duke  Albert  of  Beyeren,  June  16th 
1394,  the  inhabitants  of  Haarlem  obtained  that  hone  of  their 
citizens  may  in  anywise  forfeit  to  the  lord  more  than  his  body  • 

and  sixty  pounds  out  of  his  property,  excepting  in  case  of  . 
homicide  committed  within  the  said  city;  for  which  he  will 
forfeit  his  body,  and  eighty  pounds  out  of  his  property,  and  no 
more:  but  if  he  be  convicted  according  to  law,  and  banished 
for  the  homicide,  all  his  property  beyond  the  said  eighty  pounds 
will  be  free,  and  follow  him  wherever  h&  goes. 

.Liberties,  similar  to  those  granted  to  Haarlem,  were  also 
granted  to  the  citizens  of  Delft  by  a  charter  of  Duke  Albert, 
July  6,  1393,  excepting  that  the  charter  of  Delft-  speaks  of 
homicide  committed  within  the  said  city  or  the  manor  thereof. 

JLeyden  obtained  by  a  charter  of  Duke  John  of  Brabant,  on 
the  20th  April  1418,  that  no  citizen,  on  account  of  any  for- 
feiture, howsoever  it  may  be  incurred,  may  forfeit  to  the  count 
tnd  his  manor  more  than  his  body  and  sixty  pounds,  —  such 
>ounds  as  the  count  would  at  that  time  take  on  account  of  his 
ines  in  Rhineland. 

To  the  city  of  Amsterdam  various  privileges  were  granted  in 
his  respect  at  different  times ;  viz. 


( 1)  Bataviee  Arcadia,  p.  388.  A  seq. 

(?)  Vide  Octroy  (Grant)  of  the  Em- 
eror  Charles  V.  to  the  inhabitants  of 
tordrecht,  Sept.  4,  15*0,  art.  4-     See 

XX  S 


also  the  Handvesten  in  Zuid  Holland, 
p.  243.  and  p.  12s.  of  the  new  edition, 
printed  in  the  year  1654. 
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%rJ?irst>  By  a  charter  of  Count.  William  of  HeoegouweB,gatat 
19th  December  1340,  that  whosoever  of  the  citiaeos  shall  kill  i 
man,  and  be  apprehended  on  that  account,  he  shall  forfi  fak 
life,  if  he  be  condemned  according  to  law ;  and  from  bis  property 
he  shall  forfeit  to  the  lord  no  more  than  twenty  Dutch  poufiis; 
and,  if  he  leaves  the  country,  and  is  banished,  the  kxd  shd 
likewise  have  no  more  from  hi*  property  than  tweaty  DniA 
pounds. 

Secondly,  The  charter  of  the  Empress  Margaret,  gives  ob 
Monday  after  Ascension-day  in  1346,  contains,  that  wtowew 
of  the  citizens  commits  homicide  out  of  that  city,  when  he  is 
reconciled  to  the  relations  of  the  person  slain,  he  shall  be 
indebted  to  the  lord  only  in  a  penalty  of  tea  pounds,  and  ten 
pounds  for  permission  to  leave  the  country. 

Thirdly,  The  charter  of  Duke  William  of  Beyeren,  granted 
on  the  13th  May  1355,  contains,  that  whosoever  of  the  dtuew 
loses  his  life  by  due  course  of  law,  he  may  forfeit  to  the  coat 
no  more  than  half  of  his  real  property,  and  that  the  other  half 
should  go  to  his  wife,  his  lawful  children,  or  bis  legal  heir*. 
\  Lastly,  the  charters  of  Duke  William  qf  Beyeren,  the  *» 
of  William,  given  on  the  20th  March  1404,  contains,  that  tm 
of  the  citizens  may  forfeit  to  the  lord  in  any  matters  orpeoalte 
more  than  lus  life  and  one  hundred  pounds  from  ki*  pro- 
perty. (1)     , 

Gouda  has  obtained,  by  a  charter  of  Duke  William  of  Bur- 
gundy, dated  Sept.  28,  1451,  that  whosoever  of  the  cittao*,  ty 
accident  or  in  the  heat  of  passion,  kills  any  person,  be  sW 
forfeit  to  the  lord  his  life,  and  a  fine  of  sixty  pounds  from  te 
property,  and  no  more. 

By  a  charter  of  Duke  William  of  Beyeren,  on  the  13th  MiJ 
1355,  Rotterdam  obtained,  that  whosoever  of  die  citizeoftfafeffi 
his  life  by  due  of  course  of  law,  may  forfeit  no  more  to  the  krt 
than  the  half  of  his  real  property,  and  that  the  other  half  shotU 
go  to  his  wife,  or  his  lawful  children  or  heirs;  and  farther* 
was  granted  by  the  States  of  Holland,  in  the  name  of  E* 
Philip,  on  the  13th  February  1580,  (then  being  at  Utfeck* 
that  the  citizens  of  Rotterdam,  committing  any  homicide,  slx^ 
forfeit  no  more  from  their  property  than  eighty  pounds,  of  fa? 
groten  each,  Flemish  money. 


( i)  Concerning  the  deferent  opinions  en- 
tertained by  the  lawyers  relative  to  the  ex* 
f>lanaiion  of  the  above  privilege  with  je- 
Spect  to  the  words  M  t\fe "  and  *«  one 
hundred  pounds,"  see  the  Amsterdam's 


Poorter  Regt  (or  CStiaen-iijht  ef  J** 
dam)  of  Mr.  Tobi*  Beet  *»  A*,**' 
of  law,  in  which  every  (tier,  ■  «** 
which  can  be  tstfogttt  ****** 
against  tha*-—1— 
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1Y>  fifchiedata  wis  granted,  firtt  by  the  tirfqih&b  Mftrgfafe^ 

in  the  year  1340,  that  whosoever  of  the  citizens  commits  a  hbtiil- 

titfe}  &haH  forfeit  no  more  than  his  life  and  half  of  his  real 

pftptrty ;  tthd  that  the  other  half  of  his  property  shoiifc)  be  k«pt 

by  his  wife  tad  his  lawfol  children*  or  by  his  legal  heirs ;  and  if 

he  be  reconciled  to  the  relations  of  the  dead  person,  he  fehaH  bfe 

fcidebttd  to  the  lord  only  in  *  fitae  often  pouhd9,  And  ten  poiinds 

ftr  peftttfestoh  to  leave  the  (country ;  but  a  minor  child  of  h 

tftfcfcft  of  the  feid  fcfty  may  forfeit  no  more  thdn  his  life,  and  ten 

flotlfids  ottt  of  liis  fetor's  afid  mother's  property,  if  they  thetfi- 

fafeltes  be  allVte.     And  afterward^  by  a  chatter  of  Duke  Willikm 

trf  Beyerefr,  giveri  oh  the  f^th  August  1412,  it  wa*  granted  that 

wfeoftoeVet  of  the  citiifcns  commits  a  homicide  within  the  terri- 

toHtes  of  fctollahbS  shall  forfeit  his  life  and  eighty  pounds  of  his 

property. 

To  Schoonhoven,  by  a  charter  of  the  lord  Jan  \an  Bloys;  lord 
x/T  Sthttonhoven  tad  Goods,  grafted  on  St.  Barbara**  day  in 
tbfe  yttMr  l&i6,  no  citizen  there,  beitig  lawfully  married,  m% 
fdrfeft  rnore  to  tne  lord  ttta  the  tine  half  of  his  property,  flfe 
4lh#  Half  WtaAimng  for  his  wife;  and  further,  that  Ho  dtiriffs 
fchtldttn,  white  they  are  maintained  by  their  ftther  and  mtrtfief, 
rtt^y  forfeit  taibre  than  ten  Dutch  pounds  to  the  lard  but  of  thefr 
ptrfgnts*  property. 

Brie!  obtained*  by  a  feharter  of  Duke  Jan  of  Beyeren,  Lord  of 
Vottta*  on  the  28th  November  1*07,  that  no  citizen  of  the  said 
city  may  forfeit  more  to  the  lord  in  anywise,  but  hid  life,  and 
fifty  Daton  pound*  from  bis  property. 

AlktfUfr  obttrfh&l*  by  a  charter  of  Duke  William  of  Btyereti, 

May  1st,  1315,  that  whosoever  of  the  citizens  forfeits  his  Mb 

fey  *m  tourse  fcf  tew,  rnAy  forfeit  no  more  to  the  lord  than  half 

tif  hi*  *e&t  pftfptfty \  tad  that  the  other  half  should  remain  for 

fcfe  Wife  or  his  lawful  children  or  heirs. 

Hoorn  arid  Enkhuyseh  obtained,  by  a  charter  of  the  said  Dttftte 
Willton  of  Beyeren,  on  SU  Martin's  day  in  the  summer  of  \3t69 
attd  Edam,  on  St.  Elizabeth's  day  in  1357;  Monikendatn,  oh 
gt;  Clement's  day  in  1 S56 ;  and  Medenblik,  on  the  4th  Septem- 
b**  1855*  ot»e  and  the  same  freedom  as  Alkmar.  And  tb  thfe 
inhabitants  of  Hoorn,  it  was  granted  by  a  charter  of  Philip 
0toke  ef  Airstrip  on  the  2d  of  August  1504,  in  addition  to  the 
breeding  privilege,  that  if  any  of  the  citizens*  being  a  good  and 
pg£c3Lfcle  ItiAtH  &  defence  of  his  life,  upon  a  great  injury,  c6m- 
tgRg  ftttritaifc)  th4t  the  property  of  such  citizen  in  sueh  a  ctte 
4hlrit  1* fatf  tudtiwtbe  forfeited  to  the  lord;  provided  he  pays 

x  x  4 
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for  it  one  portable  load  of  sixty  pounds,  of  forty  groien  etch, 
Flemish  money. 

Woerden  obtained  a  charter  from  Duke  Albert  of  Beyreo, 
on  St.  Pontian's  Day  14*01,  that  a  citizen,  who  commits  homi- 
cide there,  shall  forfeit  his  life  to  the  count,  and.  not  his 
property. 

Woudreglfem  and  the  territory  of  Altena  obtained,  by  a 
charter  of  Jacob  Count  of  Hoorn,  Lord  of  Altena  and  Woo- 
xlreghem,  on  the  18th  December  1476,  that  in  case  any  manor 
woman  forfeit  their  lives  or  property,  if  they  live  in  a  lawfiil 
state  of  matrimony,  or  if  any  of  them  has  lawful  children,  that 
then,  in  such  a  case,  no  more  shall  be  forfeited  to  the  lord  than 
'  half  the  property ;  and  that  the  other  half  should  go  to  the 
husband  or  wife,  who  forfeited  nothing,  or  to  the  children;  pro- 
vided that  all  lawful  debts  be  first  paid  qqt  of  the  general 
estate. 

Heusden  has  obtained,  by  a  charter  of  Albert  of  Beyena, 
granted  at  the  Hague  on  the  27th  May  1430,  that  no  man, 
residing  in  the  cities  or  country  of  Heusden,  having  a  married 
wife  or  married  child,  or  several  married  children,  may  on 
account  of  any  penalties  or  fines  (in  what  measure  soever  they 
may  be  incurred)  forfeit  more  to  the  lord  than  his  life,  and  the 
half  of  such  property  as  he  and  his  wife  or  his  married  children 
possessed  together ;  but,  in  case  he  possesses  no  property  In 
community  with  them,  that  then  he  shall  forfeit  to  the  count  aH 
his  property. 
*  Naarden,  Weesop,  and  M uyden,  have  the  same  liberties  ia 

this  respect  as  the  citizens  of  Goyland  and  AmsteHand,  which 
are  stated  infra,  p.  683* 

Vlaardinge  obtained  by  a  charter  of  the  Empress  Margaret, 
on  Monday  before  Pentecost,  in  1 346,  that  whosoever  of  their 
citizens  commits  a  homicide,  shall  forfeit  his  life,  and  only  one 
half  of  his  real  property,  and  the  other  half  of  his  real  property 
shall  be  kept  by  his  wife  and  his  lawful  children  or  heirs;  hot 
that  whosoever  of  the  citizens  commits  a  homicide,  and  is  recro- 
ciled  with  the  relations  of  the  dead  person,  heshallbeindebtai 
to  the  count  no  more  than  a  fine  often  pounds,  and  tea  pound* 
for  permission  to  leave  the  country* 

The  inhabitants  of  Zirxzee  obtained  a  privilege  from  Dake 
William  of  Beyeren,  on  St.  John's  day  in  the  summer  of  131- 
(which  was  renewed  by  the  Emperor  Charles  V.  on  the  4th  J& 
1515),  that  their  citizens  may  lose  no  more  from  their  propo? 
than  sixty  pounds  paras  it s  Sot  the  lord,  and  ten  pouadifof  d* 
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city,  what  offences  soever  they  may  commit  in  any  criminal  or 
civil  cases*  and  whether  they  forfeit  their  lives  or  not 

Hardinxvelt,  a  village  in  the  southern  part  of  Holland,  has 
obtained  by  charter  of  the  Lord  Arend  van  Gent,  in  the  year 
14-12,  that  in  what  manner  soever  a  man  commits  a  homicide,  or 
any  other  offence,  he  may  forfeit  no  more  than  his  life  and  seven 
English  nobles.  (1) 

Papendregt,  Vinkenland,  and  Matena,  also  villages  in  the 
southern  part  of  Holland,  have  obtained  by  a  charter  of  the 
Lord  Reynout  van  Brederode,  in  the  year  1387,  that  none  of 
the  good  people  there  may  forfeit  more  to  the  lord  than  his  life 
and  ten  pounds,  whatever  crime  he  may  have  committed ;  and 
that  whenever  any  one  forfeits  his  life  and  quits  the  country, 
he  shall  nevertheless  forfeit  no  more  than  the  said  ten  pounds,  and 
shall  be  at  liberty  freely  to  enjoy  the  remainder  of  his  property. 

The  villages  of  Vroon,  Koedyk,  Ouddorp,  and  Otterleek, 
have  the  same  right  of  citizenship  and  liberties*  as  the  city  of 
Alkinar,  which  have  been  stated  in  p.  679,.  supra. 

The  countries,  which  were  favoured  with  such  privileges  on 
behalf  of  all  their  inhabitants  in  general,  are  the  southern  part 
of  Holland,  the  northern  part  of  Holland,  Kenmerland,  Voorn, 
Amstelland,  Goyland,  and  Waterland. 

The   southern  part  of  Holland  consists  of  those  countries 
which  are  under  the  jurisdiction  of  the  court  and  high  tribunal 
of  the  some;  viz.  the  countries  and  villages  belonging  to  the  cities 
of  Dordrecht,  Gorcum,  Worcum,  Schoonboven,  Heusden,  and 
Geervlied  (in  the  country  of  Putten),  which  obtained  by  a  charter 
of  Count  Jan  van  Henegouwen,  in  the  year  1303,  that  who- 
soever commits  a  homicide  within  the  jurisdiction  of  the  court 
of  the  southern  part  of  Holland,  should  have  permission  from 
the  lord  to  quit -the  country  for  ten  Dutch,  pounds,  and  should 
forfeit  no  more  than  that  sum  for  the  homicide ;,  and  upon  paying 
the  said  twenty  pounds,  the  offender  shall  be  at  liberty  to  enter 
upon  and  possess  again  all  his  premises  and  property,  belonging 
to  him  at  the  time  he  committed  the  homicide;  which  was  con- 
firmed by  the  Empress  Margaret,  on  the  10th  May  1346;  and 
it  was  added  thereto,  that  those  of  the  Southern  part  of  Holland, 
as  well  noble  as  common  men,  who  resided  out  of  the  free  cities 
and  free  manors,  either  man  or  woman,  having  lawful  children, 
may  forfeit  no  more  to  the  lord  than  their  lives  and  the  half  of 
their  own  property,  and  that  the  other  half  should  jremain  for 


i)  £%>  6s.  8'J.  sterling. 
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granted  to  themselves,  besides  which  there  are  reiy  few  if  any 
other  places  that  have  obtained  like  privileges. 

But  with  respect  to  the  Hague,  to  which  place  no  special 
privilege  was  granted,  it  is  to  be  remarked,  that  the  charts' 
of  the  Empress  Margaret  given  in  the  year  1346  (by  which 
the  privileges  above  stated  were  granted  to  all  the  terri- 
tories of  the  northern  part  of  Holland)  contains  the  following 
clause ;  viz.  "  To  all  good  people  residing  upon  the  territories 
"  of  the  northern  pyt  of  Holland,  without  distinction,  except- 
"  ing  only  those  who  in  the  said  territories  have  free  dominion 
"  over  their  rights  within  their  said  dominions;"  whence  it  ma; 
be  justly  concluded,  that  the  inhabitants  of  the  Hague  (as  that 
place  is  situated  upon  the  said  territories,  and  as  the  treasurer  of 
the  northern  part  of  Holland  keeps  his  domicile  there)  cannot  be 
excluded  from  the  said  freedom* 

The  noblemen  in  Holland  obtained  a  grant  on  the  9th  Januair 
1598,  that  in  no  matters  or  forfeitures  they  should  be  liable  to 
forfeit  more  than  their  lives,  and  eighty  pounds,  excepting  m 
case  of  high  treason. 

By  the  ordinance  of  the  court  of  Utrecht  (1 )  it  is  also  declared, 
that  until  further  interpretation  of  this  clause,  expressed  ia 
several  of  the  above-cited  charters,  whosoever  forfeits  his  life* 
shall  forfeit  no  more  than  the  half  of  his  property,  and  that  the 
other  half  shall  remain  for  his  wife  and  children*  &c  It  is  to 
be  remarked,  that  the  county  has  not  only  considered  in  that 
point  the  community  of  property  between  husband  and  wife,  to 
remove  thereby  the  doubt  and  consideration,  that  in  such  cases 
also,  from  the  half  belonging  to  the  husband  by  virtue  of  the 
community,  something  could  be  forfeited  by  him  through  crape, 
as  master  of  the  estate,  as  it  is  understood  that  such  favour 
would  be  very  trifling,  and  productive  of  no  benefit  whatsoever; 
especially  as  nothing  else  or  more  would  be  then  given  to  the 
person  favoured,  but  what  the  county,  according  to  the  common 
law,  cannot  detain  (2).  Which  intention  was  subsequently  con- 
firmed by  some,  and  introduced  without  any  doubt  whatsoever, 
with  this  additional  clause ;  to  wit,  "  his  wife  and  children,  or 
"  his  lawful  heirs,"  unless  from  the  words  of  Che  charter  it  couki 
appear  to  be  otherwise  meant,  as  in  the  aforesaid  charters  of 


(i)  Ordonnantie  Tan  den  Hove  van 
Utrecht,  rubr.  van  process,  crimineel, 
art.  3, 

(*)  1. 9.  Cod.  de  bun.  prescript.  Vide 
tfandvesten  in  Zuid  Holland,  p.  403.  art.  7. 


ft  p.  53 1.  of  the  new  edition  of  the  js? 
1654.  Coat.  Antwerp.  c.t6.  aft.  4*  $**» 
lib.  2.  tit.  5.  def.  8.  Goris.  de  SooeU- 
Conjugal.  c.  4.  Grothis,  Inlevd.  &  *• 
c.  $.  vera,  tut  kracate,  in  in. 
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Woudreghem  and  Altena,  and  in  the  subsequent  one  of  Heusden, 
which  followed  it ;  whereby  it  seems  that  no  more  liberty  was 
granted,  than  the  general  local  right,  v/hich  belongs  to  every  one; 
and  the  doubt  was  therein  removed,  namely,  whether  the  goods 
of  the  wife,  brought  into  the  common  estate,  may  be  forfeited  toy 
the  husband  as  master  of  the  estate. 

And  likewise,  that  although  in  almost  all  the  aforesaid  privileges 
and  charters  no  other  words  are  used  but  the  "  forfeiture  of  life 
"  and  property,"  they  are  nevertheless  understood  to  take  effect, 
not  only  when,  the  offender  being  put  to  death,  his  property  is 
declared  forfeited  independently  thereof,  as  those  words  infer; 
but  also  when  he  is  banished  or  imprisoned  for  life,  with  the 
forfeiture  of  his  property  (J).  And  so  it  was  often  understood  and 
judged,  and  a  good  precedent  thereof  is  given  by  Rombut  Hoger- 
beets,  who  in  his  lifetime  was  counsellor  and  pensionary  of  the 
city  of  Leyden.  (2) 

This  contribution  is  paid  by  the  citizens  and  inhabitants  of 
the  said  places  in  the  manner  above  described,  according  to  the 
tenor  of  their  charters  and  privileges;  or  otherwise,  the  forfeitures 
or  confiscations  not  being  clearly  expressed,  the  Remaining  and 
other  property  of  the  person  condemned  devolve  upon  his  heirs 
a*  well  by  last  will  as  ab  intestato;  i.e.  as  well  collateral  as 
ascending  and  descending  relations,  not  only  to  the  third  degree 
as  formerly,  but  even  to  the  tenth  and  further  degrees,  according 
to  the  law  of  succession  recognized  in  these  countries  (3). 


(1)  L  1.  Ff.  de  ponix,  k  ibi  DD.  1. 1. 
Cod.  de  hered.  in*.  1. 14.  §  1.  Ff.  de  bon. 
fibert.  Vide  HypoUt.  de  ManiL  in  Pract. 
Crim.  $  opportune,  n.  36.  Menoch.  de 
arbitr.  Jud.  lib.  z.  c.  89.  n.  3.  Damhoud. 
P/ax.  Crim.  c.  16.  n.  a. 

(a)  Vide  Cons.  &  Adv.  het  Arnstel- 
i,  rot  hi,  n,  1.  egos.  187. 


(3)  Vide  Oar.  $  fin.  quae*.  78.  n.  1. 
Christtn.  vol.  v.  decis.  49.  n.  6*  Peres  ad 
tit.  Cod.  de  bonis  proacriptor.  set*  damna- 
tor.  num.  la.  vers,  in  Gennania,  in  verb, 
quocunque  gradu.  Carer,  practical,  crimi- 
nal, f,  homicid.  7.  num.  34.  Farinac.  d, 
loco.  num.  x.  &  DD.  ibi  allegati. 
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"PQR  the  common  revenue  of  the  county^  Qa 

included  all  poundages,,  tolls,  taxes*,  unpoststien^o** 
coitfributions,  and  volui^t^ry  contributions  imposed  fr  ^ 
support  of  the  common  cause)*  there  is.  altogether  %  qppd)Pr 
proceeding  appointed. 

§  I.  AH  imposts  or  rents  and  excises,  levied  for  the  support 
of  the  common  cause*  ?nd  imposed  upon  victuals  and  commo- 
dities 19  the.  cities  and  in  the  country,  ought  to  be  pofletnfy 
paid  arid  brought  in;  or  else  the  negligent,  and  those  who  hi* 
de&lt  in  any  goods  or  merchandizes,  owing  imposts  or  toll,  or**0 
have  carried  away,  carried  in,  and  consumed  the  same,  vifr* 
paying  the  full  and  entire  dues  upon  the  said  contributions,  vt 
condemned ;  Jlrst,  to  pay  a  fine  of  two  hundred  gilders,  an* 
prohibition  of  carrying  on  their  trade,  dealings,  &c  for  onejetf 
for  the  first  time ;  for  the  second  time  for  two  years,  and  ® 
forfeit  four  hundred  gilders;  and  for  the  third  time  six  boixW 
gilders,  under  a  perpetual  banishment  and  liability  to  bededtfd 
useless  for  the  country,  and  an  enemy  of  the  republic,  accordz: 
to  the  general  proclamation  upon  the  levying  of  the  geneft 
revenue  (I);   ^11  saving  and  excepting  the  fines  which  «* 


(i)  Genenle  PUcut  op  het  stuk  van  den  opheve  van  de  generak  en  Geacac  >W* 


imposed  by  the  particular  oNliuaaoss  cpneeriang  every  impost 
and  excise,  especially  against  smugglers  and  transgressors  of 
t^e  wd  ordinance^  a*  well  on  account  of  the  common  country 
as  ojf  fte  pities  and  places  to  which  special  power  was.  allowed. 

§  2<  With  this  exception,  however,  that  transgressions  against  ^j?^0*?0 
tfce  sajd  special  ordinance,  sp  far  $9  the  frauds  dq  n?t  concern  punon,  how  to 
the  common  revenue  and  imposts,  ought  only  to  be  considered  **  wondered. 
ty»  I  ccyaUravention  and  mere  transgression  ;  apd  the.  penalties  in 
the  said  general  proclamation  are  not  understood  tp,  be  appli- 
cable, to  them,. 

§  3.  In  order  ta  take  cognizance  and  to.  have  jurisdiction  gf  and  By  whom  to  t* 
over  the  foes,  penalties,  or  other  disputes  concerning  the  s^id  *lldged* 
impost*  and  duties,  the  aldermen  or  some  of  them,  are  authorized 
aad  constituted  im  every  city  to  decide  the  said  difference^  aft  well 
in  the  city  as  in  the  adjoining  villages;  who  are  bound  to, meet 
for  that  purpose  on  certain  daya  in  the  week*  and  administer 
justice  to  the  litigating  parties  summarily  and  <fa  plam%  that  U, 
without  delay. 

If  any  one  finds  himself  aggrieved  by  their  decision*  be  may 
appeal  to  the  lords,  the  commissioned  cpwnsallqrs  of  tteir  high 
mightinesses  the  States  0/  Holland*  within  two,  months;  pro- 
vided that  if  judgment,  he/  give*  against  renters,  the  execution 
be  UV  the  meantime  suspended  apd  postponed ;  and  if  against 
Qtb£rs»  ft  is  notwithstanding  to.  be  carried  into  effect  provi- 
sionally. {\) 

The,  l*w  concerning  t&e  cftnampn  revenue  ought  to  be  pointed 
o^t  by  special  ordinances  i#  every  case,  in  particulars  which  i* 
Strictly  observed  in  every  part  thereof;,  and  from  time  to  time 
it  is  revised,  and  additions  and  alterations  are  frequently  made 
tp  it,  which  are  too  extensive  to,  admit  of  their  being  here 
particular!;  cockered. 

jj  4u  £*>cepting  onjy  that,,  as,  an  information  therein,  this  is  to  ^^-Jjf!££ 
be  remarked*  namejy,  that  the  ordinance  relative  to  the  dujty  specified  Aiti- 
uppn  tb^consumption  of  wine,  beer,  salt,  soqp*  and  wooJUen  dojtb,  clw* 
ixopp^d  in  the  year  1 633,  (and  still  often  renewed)*  so  far  as 
the  rendering  of  an  esapt  account  of  the  said  five  articles  was 
thereby  introduced,,  has  not  been  accepted  of  and  pwt  in  practice 
until  thi*  day  by  the  cities,  so,  thai  with,  respect  to  them  V* 
ought  still  to  act  accord^  to  the  ordinance  of  the  year  16#5?. 

£&.,  The  imposts  and  d^ti**  upon  victijals. and  article  of  cpq*  farate&rec** 
sumptipia,  apd  likewise,  the  poundage  upon,  lands*  bouses,  ipd  b^Tof  th« 

,  Country* 

(♦1)  Geaerale  Oflfonoantie,  art.  1 7* 
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other  taxes  and  contributions   (excepting  only  the  fines  and 

penalties  against  peculiar  transgressors,  for  which  a  previous 

decree  of  the  judge  is  necessary),  are  recovered  by  parsU 

execution  from  those  who  are  unwilling  to  pay  them,  or  who  do 

not  pay  their  arrears  at  the  appointed  time  and  place ;  and,  after 

a  demand  of  twenty-four  hours,  they  are  really  and  actually 

recovered  by  seizure  and  detention  of  person  and  property,  by 

imprisonment  and  arrest  of  all  those  who  may  be  found  in  arrear 

on  that  account  of  something  due  to  the  common  revenue,  as 

well  the  cities,  villages,  meetings,  as  others  who  are  to  pay 

the  imposts  and  rents  on  account  of  hire  or  farm,  or  otherwise 

to  answer  for  the  same ;  for  which  every  citizen,  inhabitant,  and 

member  may  be  called  upon  in  particular  for  his  city,  village,  or 

meeting ;  and  their  property  may  be  inventoried  and  detained, 

whether  moveable  or  immoveable,  in  order  to  be  sold,  six  days 

after  the  demand,  for  want  of  payment,  according  to  the  order 

made  and  published  for  that  purpose  at  the  end  of  March  1588. 

Whosoever  finds  himself  aggrieved  by  sueh  execution  may 

appear  and  oppose  the  same  before  the  commissioned  counsellors 

of  the  States  of  Holland,  for  which  he  is  to  pray  by  petition. 

and  which  is  allowed  if  he  remains  in  prison,  or  otherwise,  being 

previously  released  upon  baii  (if  he  be  able  to  give  the  same, 

and  if  the  case  be  of  great  importance),  a  certain  day  is  allowed 

to  him  for  that  purpose ;  on  which  day  he  may  not  only  oppose 

the  mode  of  execution,   if  any  thing  wrong  had  been  done 

'  therein  (as  in  other  common  imprisonments),  but  he  may  also 

independently  thereof  (no  judgment  having  preceded  in  the  said 

case)  defend  the  legality  or  illegality  of  the  whole  case  with 

respect  to  the  debt,  itself. 

Biases  of  Cities,      §  6.  Almost  all  the  cities  have  a  right  to  levy  excises  on  their 

a»nd«l^aad  ia   behalf,  on  w*ne)  beer,  the  grinding  of  corn,  on  cattle,  &c.  in 

what  manner      order  to  defray  the  expences  of  necessary  repairs,  and  other 

toiSepuSshe^    charges,  out  of  such  excises ;  and  an  account  of  what  is part 

upon  them,  is  annually  rendered  by  the  treasurer  to  some  of  the 
presiding  members  of  government,  appointed  for  that  purpose, 
and  who  are  denominated  rqjermeester  (surveyors  of  buildings)^ 
Some  of  these  excises,  together  with  the  common  revenue  ot 
the  country,  are'  publicly  farmed  out ;  and  some  are  recovered 
by  collection  and  collectors ;  and  negligent  transgressors,  w 
take  into  their  cellars  articles  subject  to  the  payment  of  excises 
without  paying*the  same,  and  those  who  without  seeing  a  prop* 
certificate  thereof  deliver  out  the  same,  are  fined  in  a  summery 
way  by  the  court,  consisting  of  the  bailiff  burgomaster,  tf» 


Ch.  SO.]     ordinary  Revenue  of  the  Country,  #c,  689 

aldermen,  and  are  punished  arbitrarily  according  to  the  exigency 
of  the  case. 

Of  these  offenders,  formerly,  those  who  intentionally  trans* 
grossed,  were  publicly  exposed  upon  the  pillory,  with  a  wooden 
cloak,  or  were  led  along  all  the  streets  with  a  tun  without 
a  bottom  suspended  to  their  body,  and  they  were  to  undergo  fur*, 
ther  similar  public  disgrace ;  but  such  punishments  have  not 
been  inflicted  for  a  long  time;  and  offences  of  this  descrip- 
tion are  at  present  punished  mostly  by  pecuniary  fines,  prohi- 
bition from  trading,  and  (if  the  offence  be  very  great)  by  a 
prohibition  from<remaining  in  the  town.  From  such  sentences, 
as  they  are  included  in  arbitrary  corrections,  no  appeal  may  be 
made. 

§  7.  The  poundage  and  taxes  of  lands  are  collected  ahd  in  Poundages 
accounted  for  in  a  similar  manner  by  the  receivers  and  collectors  Mes* 
thereof;  but  bouses  in  the  cities  are  taxed  by  the  magistrates 
up  to  a  certain  amount;  who  also  recover  their  poundage 
and  other  taxes  imposed  immediately,  without  form  of  law,  from 
those  who  are  negligent.  Some  they  recover  by  seizure,  that  is, 
when  the  bailiff  seizes  the  furniture  of  the  house  and  sells  it  for 
bis  arrears;  some,  by.  imposing  upon  them  the  burden  of'  sup- 
porting soldiers,  messengers,  or  servants,  who  on  account  of 
their  daily  wages  are  maintained  out  of  the  property  until  satis- 
faction be  made.  By  some  the  doors  and  windows  are  taken 
away.  (1) 

With  regard  to  the  poundage  of  lands,  it  is  however  specially 
to  be  remarked,  that  the  execution  upon  then*  is  carried  into 
effect  against  the.  renters,  as  was  determined  by  a  resolution  of 
the  lords,  the  States  of  Holland,  on  the  6th  of  June  1605,  enact- 
ing, that  no  bailiffs  and  justices  of  villages,  nor  those  who 
undertake  the  collection  of  the  poundage,  should,  after  the  ex- 
piration of  three  months  in  every  year,  have  any  right  to  claim 
from  the  proprietors  or  their  lands  any  part  of  the  poundage  of 
the  preceding  year ;  unless  within  the  said  period  they  had  duly 
uid  properly  taken  out  execution  against  them,  without  any  col- 
lusion ;  and,  in  case  tbey  had  properly  done  their  duty  and  taken 
out  execution,  that  they  should  demand  from  the  proprietors  no 
more  than  the  eighth  penny:  but  on  the  first  of  August  1658, 
the  said  resolution  against  carrying  to  the  account  of  the 
proprietors  the  poundage  of  lands  farmed  out,  three  months 
ifter  the  expiration  of  every  year,  was  prolonged  to  a  whole  year. 

■      *     '    ■  ■    '■  I'         I     !■  -  ■      I    ■  r     ■  |        ,l,l.!»  ■■|IH»I  ■  ■  l    ■  ■■!■         |ll      I  I  '      I 

(i)  Vide  KaarenrtnLeydes,  art.301. 
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And  with  respect  to  proprietors  cultivating  their  own  lawk,  both 
the  proprietor  and  the  land  themselves  remain  under  obligation 
and  subject  to  execution. 
Distraining  ac-        §  8.  In  Rhineland,  the  money  which  by  consent  of  the  dyke* 
Dyke-gUwi.      reeves,  and  superior  lords  superintending  the  dykes  or  hanks,  it 
contributed  for  rariking  and  repairing  sluices,  phteworks(PbMrf- 
werle),  mills,  dykes,  bridges,  small  hanks,  and  similar  other 
works,  is  recovered  by  distress,  taken  from  those  who  do  not 
pay  on  the  day  appointed ;  which  distress  being  levied,  the  dyke- 
reeve  lays  out  the  money,  together  with  the  distress  money,  pro- 
vided he  may  recover  the  same  again  from-  the  property  of  the 
person  in  default  by  ratings  and  execute  two  ratings  in  money, 
and  four  ratings  in  pawn,  according  to  the  dyke  law;  in  the 
Jbllowing  manner,  viz.  Those,  who  are  desirous  of  having  dis- 
tress taken,  and  who  are  entitled  to  it,  do  deliver  in  a  certificate 
to  the  messenger  of  the  superintendant  of  dykes,  signed  by  hie* 
containing  an  exact  statement  of  the  money  for  which  distress  ii 
to  be  levied,  and  the  cause  thereof;  whereupon  the  meeMnger 
levies  distress  against  the  persons  contained  therein,  sad  gives 
them  notice  to  pay  within  twenty-four  hours  the  amount  therein 
#  contained,  with  the  distress  money:  but, if  distress  be  tskffi 

against  any  one  unjustly,  too  high,  or  for  a  debt  which  if  dis- 
putable, the  said  messenger  may  within  twenty-four  how*  make 
restitution  of  the  distress ;  provided  the  amount,  together  with 
the  distress-money  for  which  distress  was  levied,  be  deposited; 
agd  the  messenger  shall  appoint  a  law-day  to  bring  in  the  dis- 
tress as  well  as  him  who  returns  it. 

The  twenty-four  hours  being  expired,  and  no  payment  or 
restitution  having-  followed,  the  messenger  delivers  in  s  report 
and  evidence  thereof  into  the  hands  of  the  dyke-reeve,  whoa 
bound  to  lay  out  the  money,  together  with  the  distress  monty 
which  he  will  be  at  liberty  to  recover  again,  by  rating,  froa  the 
goods  which  are  nearest  at  hand  of  the  person  produce^  vkeieof 
he  causes  notice  to  be  given  to  him,  that  the  amount  wis  btt 
out  by  him,  and  that  therefore  the  person  against  whom  dtatrea 
was  taken,  should  return  the  same  double  within  twenty-fa* 
hours,  or  that  he  shall  proceed  otherwise  by  rating;  agsfe* 
which  he  may  again  (provided  he  deposits  the  amount)  ret** 
within  twenty-four  hours  the  amount  rated*  Betjf  nopeysNrf 
nor  return  of  the  amount  rated  take  place,  the  rating  and  po*1- 
ing  out  of  property  may  be  proceeded  with  by  the  messenger  tfd 
two  aldermen  or  neighbours,  sufficient  for  the  anoint  tUmei}  * 
well  as  for  the  fines  and  costs;  which  rating  being  made,  the 


Ch.  80.2    otdrnary  Revenue  of  the  Country,  $c.  601 

messenger  may  take  the  rated  property  for  the  benefit  of  tbosi 
who  caused  the  rating  to  be  made,  or  leave  the  same  to  the 
inters  for  the  amount  rated.  (1) 

The  same  manner  of  collecting  the  rates  and  levying  distress 
prevails  also  in  Kenmerland,  according  to  the  charters  of  Duke 
Jan  of  Be'yeren,  of  the  year  1412.  (2) 

§9.  Common  villages,  manors,  dykes,   small  banks,  dams,  Inspection  of 
♦and  sluices,  have  also  a  mode  of  proceeding  peculiar  tcf  them  in  sn^u^uS* 
Rhineland ;  Viz.  In  order  that  all  common  roads,  small  banks,  Ditches,  Dams,  • 
dams,  dykes,  and  sluices,  may  be  constantly  kept  in  good  repair,  Ctc.  howtobT* 
the  bailiff,  each  in  his  division,  with  five  superintendents,  once  made* 
ot  twicfe  a  year,  upon  a  preceding  notice  and  publication  4f 
fourteen  days  (at  least  of  eight  days),  are  bound  to  go  and  insp&t 
all  the  roads,  small  banks,  dykes,  dams,  sluices,  and  other  com- 
mon works ;  on  which  appointed  day,  all  farriers  (3)  are  bound 
to  shew  the  progress  and  decline  of  their  works ;  and  the  two 
which  are  situated  next  to  the  same,  of  which  die  works  are  not 
shewn,  are  bound  to  nominate  the  farriers,  or  to  purify  them- 
selves by  oath  that  they  do  not  know  them?  whereupon  the 
bailiff  and  superintendents  of  dykes  at  once  take  an  inspection ; 
and  upon  the  works  which  are  then  inspected,  those  who  are  to 
pay  fines,  forfeit  twelve  stivers  for  the  benefit  of  the  bailiff;  whd 
shall  give  notice  to  the  proprietor  or  the  person  using  the  same* 
that  the  inspection  was  made  .at  their  expence,  in  order  that  the 
fine  and  the  charges  for  the  notice  may  be  paid  by  him,  and  the 
works  be  made  according  to  their  requisition;  and  if,  at  the  'ex- 
piration of  eight  days,  the  bailiff  and  superintendents  of  th6 
dykes  come  a  second  time  to  the  works  which  had  remained  un- 
finished, to  see  whether  they  have  been  completed  or  not,  and  if 
they  still  remain  unfinished,  the  person  to  whom  the  works 
belong  shall  forfeit  a  double  fine,  and  the  bailiff  is  to  give  him 
notice  again ;  and,  on  the  eighth  day  after  such  second  inspec- 
tion, if  the  bailiff  and  the  said  superintendents  come  for  the  third 
time  upon  the  works  left  unfinished,  and  find  them  still  in  th6 
same  state,  the  person  whose  works  were  so  inspected/  shall 
forfeit  two  double  fines,  and  the  bailiff  shall  cause  the  said  works 
to  be  completed  at  the  expence  of  the  said  person,  at  as  cheap  a 
rate  as  possible :  and  in  order'  to  recover  the  said  ch'&ges  and 


(x)  Vide  Keuren  in.  vt  Heimraadsdup 
van  mjvfytki  (Statutes  for  the  Dykereevet 
faiyftiewitf),  art.  195.  215.  2119.  m; 
aftd  afco'Keuren  van  Heimraadschap  van 
JDetfud  (Statutes  for  the  Pykerecves*  of 


Pdfiand),  art.  301.  &  seq.  Schieland,  art.' 
23 1.  &  acq. 

(2)  Vide  Handvest  van  Kenmerland, 

108. 


p»  198.  where  the  mode  of  taking  distress 
ia  treated  at  length. 

(3)  (^<*f#to£d*tt  In  the  original. 
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Seven  Witnesses. 


fines,   the  bailiff  proceeds  by  levying  distress  in  the  manner 
already  described.  ( 1 ) 

§  10.  But  with  respect  to  unappropriated  and  unmade  works, 
the  proprietor  of  which  is  not  to  be  found,  or  is  uncertain,  or 
concerning  which  there  is  a  dispute  among  two  or  more,  the 
same  having  been  inspected  thrice,  and  the  making  thereof  agreed 
upon,  the  practice  is  to  proceed  therein  upon  the  evidence  and 
pleadings  of  seven  possessors,  in  the  manner  following;  viz.  The 
bailiff  causes  to  be  summoned  upon  the  work,  on  a  certain  day, 
seven  persons  the  nearest  to  the  unappropriated  works,  four  from 
the  sea  side,  and  three  from  the  country  or  land  side ;  who  are 
bound  to  appear  on  the  day  appointed,  oh  pain  of  forfeiting  forty- 
two  shillings  for  the  bailiff  for  the  first  time,  a  third  part  of  ten 
pounds  for  the  second,  half  for  the  dyke-reeve,  and  half  for  the 
bailiff;  and  for  the  third  time,  upon  a  penalty  often  pounds,  two 
third  parts  for  the  bailiff;  and  in  case  of  further  unwillingness, 
on  pain  of  arbitraiy  correction  and  banishment. 

On  the  said  day  the  bailiff  comes  with  the  superintendents  of 
dykes,  and  holds  his  court  there,  making  a  report  of  the  inspec- 
tion and  the  money  laid  out,  and  takes  a  conclusion  before  the 
said  superintendents  against  the  said  seven  nearest  persons;  viz. 
that  they  should  inform  the  right  lord  of  the  works,  or  that  they 
should  provisionally  advance  the  amount  of  the  fines  and  costs, 
and  further  make  the  said  works  with  others,  until  information 
be  given  to  the  said  right  lord  of  the  works,  in  order  that  the 
said  works  may  be  commenced,  and  all  preceding  fines  and 
charges  be  again  repaid.  Whereupon  the  said  superintendents, 
having  fully  heard  the  said  seven  nearest  persons,  in  the  absence 
of  the  bailiff,  cause  their  declaration  to  be  reduced  into  writing; 
and  immediately,  or  at  furthest  within  eight  days  afterwards, 
pronounce  their  decision  upon  the  work,  and  in  consequence 
thereof  upon  all  the  fines  and  costs;  and  those  who  are  found  to 
be  bound  upon  their  oath  (against  whom  the  bailiff  produces  his 
declaration,  and  the  calculation  of  costs  before  the  said  super- 
intendents) pray  thereupon  for  valuation ;  and,  according  to  die 
said.dyke-law,  proceed  in  recovering  the  same  by  levying  dis- 
tress. (2) 

The  charter  granted  by  Philip  Duke  of  Burgundy  to  the 
cities  of  Holland,  granted  on  the  9th  August  1446,  contains 


(l)  See  Keurcn  van 't  Heinrraadschap 
Rynlaod  (Statutes for  the  Superintend- 
ents of  Dykes  in  Rhineland) ,  art.  1 90, 191$ 
of  Delfland,  art.  173.  &  seq. 

(a)  Vide  Keurcn  van  Ry  nland,  art.  1 93 ; 


Delfland,  art.  iSa;  Schiehnd,  sit.  Kb; 
Handvest  van  Kenmerland,  p.  53.  Set 
also  Hand  vesten  van  Zuid  HoIUarf,pp.  3*7* 
344.  496.  edit.  1654. 
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a  clause  to  the  following  effect :  "  Whereas,  at  some  places  in 
"  our  countries,  many  subtilties  and  evasions  are  used  in  law 
a  proceedings  by  our  subjects  against  each  other  in  their  claims 
"  of  lands,  which  they  institute  against  seven  possessors,  which  is 
"  an  antient  practice  at  law,  of  which  they  make  a  bad  use:  so  by 
"  the  advice  and  approbation  of  the  knights,  cities,  notables,  and 
u  able  persons  of  our  said  country,  it  is  ordained  and  resolved, 
that  the  mode  which  shall  in  future  be  pursued  respecting  the 
right  upon  seven  possessors  shall  be,  that  the  nearest  seven 
"  fields  which  will  acquire  an  additional  one,  lose  still  what  is 
"  situated  on  both  sides,  according  to  older  customs,  and  shall 
"  have  the  eighth  field  without  banishment  or  penalty,  i.  e.  that 
"  from  every  piece  of  land  between  two  back  ditches,  there  shall 
"  be  but  one  possessor,  and  that  pieces  of  lands  shall  be  at  least 
"  of  an  extent  of  one  morgen  or  six  hundred  rods;  and  if  the 
"  property  thereof  belongs  to  more  than  one  person,  then  he 
"  who  owns  the  largest  proportion  of  lands  thereon  shall  be 
*c  deemed  the  possessor  thereof;  and  if  there  be  more  pieces 
€€  than  every  one  possesses,  they  shall  then  draw  lots  to  know 
"  who  shall  be  possessor  thereof;  and  whoever  loses,  he  shall 
"  pay  the  expences  of  those  seven  gentlemen ;  to  wit,  of  each  of 
"  the  seven  for  his  charges  of  every  law-day,  two  good  grooten, 
"  and  again  to  one  of  the  seven  living  at  a  distance  of  one  mile, 
"  they  shall  give  for  every  mile  two  good  grooten.     So  the 
"  bailiff  shall  appoint  for  no  one  a  law-day  concerning  seven 
"  possessors,  without  previously  taking  security  for  the  expences 
"  of  the  seven,  and  also  of  the  defendant.     And,  moreover,  no 
"  one  shall  be  possessor  of  seven  upon  any  lands,  unless  he  was 
"  in  possession  of  the  land  a  year  and  day  before  he  acquires 
**  the  above  possession.     And  of  lands  where  there  are  no 
"  ditches,  it  is  also  to  be  understood,  that  every  piece  of  land 
"  of  which  one  shall  become  possessor,  shall  be  of  an  extent  of 
"  at  least  one  morgen,  as  aforesaid/9 

With  respect  to  the  inspection  of  small  banks,  dams,  ditches, 
and  waters  in  drained  lakes  (which  are  numerous  in  Khineland), 
every  drained  lake  is  subject  to  special  order  of  the  following 
tenor ;  viz.  In  order  to  keep  such  drained  lake  thoroughly  dry, 
to  avoid  the  danger  of  being  broken  in  or  overflowed,  attention 
ought  from  time  to  time  to  be  paid  to  the  highest  waters  in 
winter,  which  come  from  outside,  and  which  ought  to  be  pre- 
vented by  proper  small  banks ;  and  for  that  purpose,  in  mills, 
sluices,  or  waters,  a  mark  of  the  height  of  the  water  is  made, 
according  to  which  the  height  of  the  small  banks  and  dams 
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above  the  said  mark  and  measure  is  taken,  and  a  certaiftMSKt 
is  made,  by  some  five,  six,  more  or  less  inches  above  the  and 
mark,  of  such  breadth  as  is  deemed  sufficient  according  ta  the 
circumstances  of  each,  to  prevent  the  overflowing  of  the  aid 

outside  "Water. 

In  order  that  all  the  lands  may  be  well  served,  the  w*tmare 
deepened  once  a  year  up  to  a  certain  mark,  and  the  fluids  m 
cleaned  and  repaired  every  year,  once  on  the  south  side,  md 
the  other  year  on  the  north  side  of  the  country* 

The  inspection  is  made  once  or  twice  a  year  by  the  bailiff  of 
the  manor  within  which  the  drained  lake  is  situated,  and  two  or 
more  superintendents  for  the  same  are  annually  chosen  by  the 
inhabitants,  one  of  whom  goes  out  of  office,  and  die  other  cm- 
tinues  as  old  superintendent  of  drained  lakes,  whkh  alio  are 
subject  to  fines  on  the  first,  second,  and  third  inspection,  and 
lastly  to  be  worked,  as  already  stated  concerning  public  roads. 

The  works  are  made  for  the  most  part  by  each  person  onbs 
own  land,  where  the  extremities  border  upon  the  waters** 
small  banks ;  but  where  the  small  banks  or  waters  nm  along 
any  person's  land,  or  into  large  drained  lakes,  where  tfaoe  are 
many  interior  lands,  an  iron  partition  (hoefilag)  is  nude;  ad 
upon  the  small  banks  and  waters,  by  dividing  the  whole  length, 
each  work  is  separated  with  poles,  according  to  the  extol  of 

the  lands. 

Accounts  of  the  common  charges  of  grinding  ate  anmnty 
produced  by  the  superintendents  of  mills,  in  the  presence  rf  the 
bailiff  and  inhabitants  summoned  for  that  purpose,  by  aficsg 
public  advertisements  5  and  in  order  to  secure  persons  fiaa 
improper  charges,  the  said  accounts  are  to  be  examined  by  the 
dyke-reeve  and  superintendents  of  dykes  in  Rhinebnd,  under 
certain  penalties ;  and  a  calculation  is  made  and  given  upon  the 
drained  lakes,  each  according  to  its  share,  before  the  sane  suj 
be  collected  and  received  by  the  superintendents  of  such  draisw 
lakes.  But  on  account  of  the  difficulty  in  collecting  the  mo**' 
a  special  privilege  was  granted  in  favour  of  some  drained  lib 
at  the  time  they  were  made,  that  the  inhabitants,  together  iih 
the  production  of  the  account  and  calculation,  should  pay  thtf 
shares  in  advance ;  upon  which  production  and  calculation  tie 
approbation  of  the  dyke-jreeve  and  superior  superuiteodcna  <* 
the  dvkes  is  solicited  (1).    From  this  regulation  are  exctatf 


(1)  Vide  187.  Keur.  van  hct  Heim-    I    terp*em.«padtf^Nor.ii»i6jfcJ4rv 
dachAD  van  Hvntari,  ft  anpliat.  ft  »•   |    16,51,  ind  Feb.  3, 1652. 
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dtaised  lata,  wtrkfh  are  less  than  one  hundred  morgen(l)  in 
me,  and  which,  on  account  of  their  small  siae,  are  managed  by 
(he  superintendents  erf  mills  alone!  without  the  knowledge  of  the 
bnffi^  «r  approbation  trf"  the  said  superintendents- (2) 


CHAP.  XXXI. 

Of  the  Mode  of  Proceeding,  either  in  Writing  or  by  Verbal 

Pleadings. 

4  1.  Of  the  Mode  of  transacting    I  Rejoinder  are  to  be  writ* 

a  Case,  ten. 


2.  fy  Memorial*  and  Advertise- 

ments of  Law,  and  how  the 
same  are  to  be  made  use  of 

3.  Additions,  what,  and  how  to 

be  made* 
4,7.  Law  Advertisements  what, 

and  when  to  be  used. 
5.  Mew  Facts  how  to  be  to/ro-. 

avced. 
f .  fa  what  Manner  the  Claim, 

Answer,  Replication,  and 


8.  Of  Refutation. 

9.  Of  Confirmation  against  a 

Refutation,  by  Debating. 
Counter-Debating,  Solu- 
tions, and  Super-Solutions* 

10.  How  verbally. 

1 1 .  By  Demand. 

12.  Answer. 

13.  Replication. 

14.  Rejoinder. 


HPHUS  far  we  have  treated  of  law  proceedings  in  general,  and 
of  the  institution  of  them :  it  will  now  be  necessary  to  treat 
particularly  of  the  manner  in  which  a  case  ought  to  be  conducted 
and  terminated  as  well  before  the  court  as  in  the  cities  and 
country.  For  this  purpose,  the  instruction  of  the  court  of  Hol- 
land is  a  guide  to  the  daily  practice,  to  which  are  added  the 
forms  of  petitions,  mandates,  the  taking  of  conclusions,  and  forms 
of  documents  in  writing,  as  appears  by  Mr.  Secretary  Van  Al- 
phen's  book  of  forms,  published  under  the  tide  of  Papegat/,  (or 
the  parrot) :  and  with  respect  to  the  cities  and  country,  recourse 
may  be  had  to  the  ordinance  concerning  the  administration  of 
justice,  as  well  within  the  cities  as  in  the  country,  of  the  year 
1580,  in  civil  cases ;  and  the  edict  and  ordinance  of  king  Philip 
concerning  criminal  justice,  as  well  before  the  court  as  before  the 
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or  two  hundred  acres.  |    lath  Novtaiber  lit*,  art  tat  mbwqpsnt 

See  the  abort-dted  Statute  of  the   |   ampliation  and  interpretation  thereof. 
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Of  the  Mode  of 
transacting  a 
Case. 


By  Memorials 
and  Advertise* 
ments  of  Law ; 
and  how  the 
same  are  to  be 
made  use  of. 


.  Of  the  Mode  qf  Proceeding,       [BookV. 

Other  judges,  issued  in  the  year  1570,  and  confirmed  by  me,  by 
citing  all  the  laws,  lawyers,  proclamations,  ordinances,  chutes, 
statutes,  customs,  and  decisions,  and  likewise  the  customs  in 
Rhineland  concerning  the  mode  of  proceeding  before  the  high 
tribunal  of  Rhineland,  antiently  in  use  in  criminal  cases,  and 
subsequently  confirmed  by  me,  in  which  is  sufficiently  diseased 
whatever  relates  to  the  said  cases  in  particular. 

§  1.  It  is  however  to  be  observed,  that  the  authorities  above 
referred  to  do  not  treat  how  and  in  what  manner  a  case  ought 
to  be  further  terminated  after  its  full  institution,  and  (as  it  is 
termed)  after  its  full  conclusion  at  law,  preparatory  to  a  final 
judgment.  The  mode  of  transacting  or  stating  a  case  is  twofold, 
viz.  by  writing  or  by  verbal  pleadings,  according  to  the  nature 
of  the  suits. 

By  writing,  cases  are  again  instituted  in  two  ways,  upon  points 
of  law,  or  upon  facts. 

§  "2.  Cases  consisting  of  law  points  are  admitted  or  ordered  to 
be  written  by  memorials  and  advertisements  of  law,  (avawnea 
en  advertissementcn  van  regten). 

Memorials  are  short  writings,  in  which  the  cases  and  the 
state  of  the  question  are  related,  and  the  conclusion  is  taken 
thereupon,  as  well  on  the  part  of  the  plaintiff  and  iinpetrator  as 
on  the  part  of  the  defendant;  on  the  part  of  the  plaintiff  and 
impetrator,  by  a  short  statement  of  his  case  and  good  right,  and 
on  the  side  of  the  defendant  by  a  short  statement  and  assertion 
in  contradiction  to  the  plaintiff's  claim,  with  a  brief  resolution 
and  statement,  in  conclusion,  of  the  demand  and  answer  made 
in  the  case  :  so  that  thereby  no  opening  of  the  means  of  law  is 
made ;  but  it  contains  merely  the  state  of  the  question,  together 
with  the  plaintiff's  proposal  and  the  defendant's  contradiction 
by  denial  or  otherwise,  without  any  further  assertion,  which  is 
reserved  for  the  second  document,  and  which  is  termed  the 
addition. 

And  in  cases  described  by  memoirs,  or  memorials,  there  is 
produced  from  fourteen  to  fourteen  days  without  further  delay, 
(on  pain  of  being  deprived  6f  that  right),  and  by  delivering  and 
exchanging,  an  inventory  of  documents  in  evidenco-of  the  ficts 
alleged  by  the  memorials  contained  in  the  articles  of  the  said 
memorials,  and  the  other  articles  are  only  alleged  in  a  narrative 
way ;  that  they  are  juris,  illative  or  negative,  that  is,  that  they 
consist  of  law-points,  or  are  clear  evidences  in  support  or  con- 
It  adiction,  without  requiring  any  further  proof. 
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•     §3.  The.  memoirs  having  been  produced,  additions  are  next  Addition, 
written  in  refutation  of  the  memoirs  of  each  party ;  concerning  t0  be  mid«. 
-  which  no  farther  information  is  given  to  the  opposing  parties, 
except  in  case  of  appeal  to  a  higher  tribunal. 

The  additional  writings  are,  the  subsequent  assertion  of  the 
proposition  of  the  plaintiff  and  impetrator,  and  refutation  of  the 
defendant's  memoirs  on  the  part  of  the  plaintiff  and  a  refutation 
of  the  memoirs  of  the  plaintiff  and  impetrator  on  the  part  of  the 
defendant :  and,  on  the  other  hand,  they  write  on  both  sides 
from  article  to  article,  with  the  addition  of  such  means  of  law 
as  each  on  his  side  knows  how  to  allege,  in  assertion,  as  well  as 
in  refutation  of  the  documents  produced  on  each  side. 

§4.  Upon   which  additional  writing  on  each  side  there  is  f^wAdver- 
sometimes  produced,  in  further  confirmation,  a  document  which  aoTwhen  to  ' ' 
we  denominate  an  advertisement  of  law ;  by  which  the  case  is  **"*"*• 
subsequently  proved,  if  found  necessary,  especially  in  the  first 
instance,  if  it  be  apprehended  that  the  party  will  appeal  from 
the  decision ; ,  because,    in    the  first  instance,  the  additions 
are  the  last  documents,  of  which  parties  get  no  knowledge, 
which  must  only  be  seen   from  the  memoirs'  aud  inventories 
of  the  documents  that  are  to    be  produced,    contained    in 
the  articles  of  the  said  memoirs,  namely,  upon  what  ground 
the  parties   establish   their    case,   and  by  what  means  they 
they  will  prove  the  same  by  their  additional  documents.    But 
when  an  appeal  has  been  made  to  a  higher  tribunal,  a  copy  may 
be  taken  of  the  additions  of  each,  to  see  upon  what  the  suit  and 
the  decision  may  be  grounded. 

When,  therefore,  a  party  has  reason  to  think  tnat  the  case  will 
be  appealed  from,  then  some  of  the  practitioners  know  how  to 
give  as  little  opening  of  the  grounds  of  the  case  as  is  possible, 
and  to  conduct  the  case  so,  that  by  the  additional  documents 
the  case  may  be  defended  as  soberly  and  nearly  to  the  same 
extent  as  was  done  by  the  memoirs,  adding  thereto  a  lavyadver- 
tisementj  by  which  they  make  the  full  and  subsequent  defence ; 
which  law-advertisement  is  and  remains  a  secret  writing,  as  well 
in  the  second  and  further  as  in  the  first  stage  of  the  suit  Other 
practitioners,  however,  who  are  accustomed  to  go  round,  do  not 
pay  much  attention  to  this  advertisement,  understanding  the 
grounds  and  merits  of  the  case  from  the  memoirs ;  and  that  the 
means  of  law  which  each  can  allege  in  his  paper  ought  to  be 
so  notorious  that  one  need  not  look  for  the  same  in  the  writing 
of  the  party,  and  that  therefore  it  must  be  of  little  consequence, 
whether  the  party  can  have  information  thereof  or  not  in  the 
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aeoand  instance;  and  that  each  ought  mdt  te  shprive  tbt  other 
of  an  opportunity  of  obtaining  kifbrmtrtion  thereof  bat  ought  to 
have  the  justice  of  the  case  itself  in  tow,  without  vsmganyomt 
ing  means,  which  is  not  considered  a  correct  practise  in  plesing, 
«id  the  judge  is  not  bound  to  look  into  such  advertisements; 
so  (feat  the  advertisement,  to  be  joined  with  the  addition!  do- 
cuments, is  only  of  use  in  the  second  instancy  for  die  pupate 
of  refuting  the  additions  of  the  party,  on  winch  account  copes 
of  it  are  given;  and  likewise,  when  the  case  is  decided  by  the 
court,  he  who  loses  it  may  require  a  copy  of  the  additional  doc* 
ments  of  his  party,  to  consider  whether  he  wiH  appeal  or  not 

When  an  appeal  is  lodged  from  a  case  which  was  Med  in 
writing  before  an  inferior  judge,  by  memoirs  and  advertiseflMBts 
to  the  court,  the  case  is  then  written  anew  fay  tbt  product**  of 
memoirs  and  advertisements  of  law,  without  being  obliged  to 
make  use  of  the  preceding  documents* 

But  when  from  a  case,  which  was  staled  in  writing  before  4e 
court  by  memoirs  and  advertisement*  of  law,  sn  appal  s 
lodged  to  the  high  court,  an  index  is  made  of  all  the  decuman 
belonging  to  the  auk,  and  is  transmitted  in  order  that  it  mj  te 
terminated  e*  iisdem  actis,  an  bene  vd  nmiij  and  orty  «jia rf 
the  addition*  are  given  on  both  aides,  in  order  to  write  sjanrt 
them  by  law-advertisement*.  (1) 
New  Facta,  how  4  5-  J£  *fer  the  case  has  been  written  by  memoirs,  any  ** 
to  b#  introduced,  matters  be  found  applicable  to  it,  *  parly  may,  byapeftknto 

government  or  by  a  petition  injudicia,  pray  to  allege  aew  fa; 

which  in  such  case  are  produced  by  an  ampliation  or  enlargement 

oftfiememoirs,  and  production  under  an  inventory.  Caseaooosi* 

ing  of  facts  are  differently  written ;  in  common  cases  by  acta, 

answer,  replication  and  rejoinder,  which  are  accepted  by  tat 

parties  themselves  after  taking  their  short  conclusion,  or  etkr* 

wise  the  court  itself  orders  them  to  make  and  produce  them*** 

the  clause  of  "  an  act  to  make  and  serve** 

In  what  Manner      $  &  Th*  claim  is  produced  nearly  in  the  same  msnfltf  * 

/   the  CUim,         the  memoirs,  by  relating  the  actual  facta  of  the  case,  again* 

Rejoinder,        which  the  defendant  answers  under  a  similar  inventory  of  *** 

md  Replication,  m^nte*  serving  to  refute  the  claim  5  whereupon  a  replies!* 

written.  and  rejoinder  in  writing  are  further  produced,  against  which,  <* 

both  sides,  the  parties  persist  b}  their  claim  and  answer,  or  «** 
whatever  has  been  otherwise  alleged,  also  from  fourteen  to  ft* 
teen  days.  These  writings  having  been  produced,  the  doetnst^ 
of  each  party  are  delivered  again  la  them,  that  thdyaayatf 


^mm 


(1)  Vide  Instruct,  no  deoHogen  R*ad,  aiuasj. 
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thereto  wider  an  inventory,  such  -documents  as  serve  to  defend 
and  prove  the  contents  or  articles  of  the  writings. 

§  7.  These  being  exchanged  an  both  sides,  each  party  pray s 
for  such  copies  .as  fee  thinks  it  necessary  for  a  subsequent  defenoe 
and  refutation , of  the  .aU^jption,  to  be  made  in  writing  by  lew- 
advertisement* 

_  If  the  proof  is  *q  be  made  by  witnesses  they  are  heard  sub- 
sequently, and  their  evidence  is  confirmed  by  oath ;  which  is 
termed  a  recollection,  or  second  hearing  (jf  witnesses;  and  the»j\ 
axe  heard  upon  such  articles  and  interrogatories  as  each  party 
will  allege  and  pray  ^pinst  or  for  the  witnesses  produced;  and 
agaiast  them  it  is  Again  written,  in  order  to  refute  or  confirm 
eyidenoe  of  the  witnesses. 

§8.  frejfatetw  is  a  document  by  which  the  evidence  of  wit-  OfaRcfuuOoa. 
aeises  W  refuted,  bath  with  respect  to  the  credibility  of  the 
witnesses  itself  end  aWo  in  refutation  of  the  evidence  given  by 
the*. 

§  9.  Confirmation  is  a  document  by  which  the  witnesses  and  Of  Confirm. ti«m 
evidence  are  confirmed  and  maintained  against  the  refutation.      R^fatL«t 

In  matters  of  fttxamtS)  we  write  by  debiting,  counter-debating,  by  Debating, 
eoLutions  and  super-solatwa,  in  die  same  way  as  by  claim,  anr  b>ting,Soiutio»s 
&we*9  replication  and  rejoinder,  md  Super-so- 

A  debate  *s  a  doounant  containing  objections  to  an  ac- 
count;  and  the  errors  and  unjust  charges  are  pointed  out; 
vberejapon  they  wri^e  from  the  one  item  to  another  by  way  of  - 
aa  answer,  vis.  whether  the  same  is  admitted  or  rejected,  and 
what  either  party  has  to  allege  against  the  aam^. 

A  counter-debate  is  a  refutation  of  the  above  debate,  against 
which  the  parties  also  write  by  articles,  from  one  article  to  another. 

Solution  is  a  document  by  which  the  debate  is  defended  sub- 
sequently, and  the  counter-debate  is  contradicted,  and  as  it  were 
rejected. 

Super-solution  is  a  subsequent  defence  of  the  counter-debate 
and  refutation  of  the  solutions  produced  by  the  debater.  (1) 

$  10.  The  pleadings  are  verbal  in  all  cases  which  are  so  clear.  How  verbally. 
thai  a  judgment  may  be  formed  of  them  without  further  investi- 
gation, or  which  are  such  aa  do  not  admit  of  delayf  or  upon 
which  provision  is  prayed;  consisting  of  such  matters  as  may  be 
defended  by  public  instruments,  acknowledgments,  the  hand- 
writing  pf  the  defendant,  or  by  similar  clear  and  irrefutable 


(i)  Precedents  of  all  the  above-named 
documents  are  contained  in  the  Papegay, 
or .  Book  of  Forms,   of  Mr.  Secretary 


Willem  van  Aipheu,  lately  augmented  and 
published  by  him. 
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proofs ;  and  in  which  the  pleadings  are  likewise  verbal  in  §9 
intervening  prayers  and  incidents. 

In  the  cities  and  in  the  country,  the  cases  are  seldom  if  ever 
written;  but  the  pleadings  are  verbal  in  almost  all  cases,  totbe 
great  prejudice  of  many  cases,  which  are  not  well  comprehended, 
and  which  might  with  more  certainty  be  defended  and  prodncd 
in  writing.  But  before  the  court,  it  is  most  distinctly  observed, 
and  it  is  at  the  option  of  the  plaintiff  to  plead  the  case,  on  his 
'account,  verbally;  but  he  must  expect  (if  upon  a  subsequent  in- 
vestigation it  be  found  necessary)  to'  receive  an  order,  that  die 
case  should  be  written  even  after  the  pleading. 

§  11.  In  pleading  verbally,  the  plaintiff  pleads  first  by  i 
short  introduction  and  statement  of  the  circumstances  of  the  case, 
and  the  claim  and  conclusion,  and  then  follows  the  assertion,  with 
the  reasons  upon  which  the  same  is  grounded,  and  the  farther 
appropriation  by  the  claim  and  conclusion.  I  say,  a  skortmr> 
Hon;  because  the  more  extensive  assertion  is  reserved  to  be 
made  by  the  replication. 

J  12.  Whereupon  follows  the  answer  of  the  defendant,  abo 
with  a  short  statement  of  the  state  of  the  question  and  the  cir- 
cumstances of  the  case,  so  as  he  thinks  best  for  the  assertion  cf 
his  conclusion  in  the  answer,  with  a  short  refutation  of  what  ha* 
been  alleged  by  the  plaintiff,  and  further  appropriation  by  his 
conclusion  of  answer. 

§  18.  Against  which  the  plaintiff  replies  with  a  short  pleading 
upon  his  claim,  alleging  extensively  further  reasons,  confirmed 
by  laws  and  lawyers,  for  which  the  precedents  and  decisions  a 
similar  cases  are  of  great  use,  although  the  judge  does  not 
consider  himself  bound  by  them  (1),  as  already  stated,  in  Book  i. 
ch.  iii.  s.  12.  p.  23.  supra.  After  which  assertion  follows  afatber 
objection  to  the  plaintiff's  allegation,  making  repeatedly  applkabk 
whatever  was  pleaded  by  him  as  a  foundation  of  his  claim,  and 
concluding  that  therefore  his  claim  should  be  adjudged  to  him. 
§  14.  Upon  the  plaintiff's  replication  follows  the  defendant 
rejoinder,  in  which  he  shortly  repeats  the  state  of  the  quest** 
aijd  means  alleged  in  his  answer,  with  a  refutation  (as  far  as  he  a 
able  to  refute  diem)  of  the  arguments  and  reasons  alleged  by  tv 
plaintiff  contradicting  the  reasons,  laws,  and  lawyers  alleged,  aw 
refuting  the  precedents  and  decisions,  as  not  being  applicable  o» 
account  of  the  difference  existing  in  the  cases,  if  there  be 


( i )  Quamvis  enim  rerum  saepius  judica- 
tarum  non  vilis  sit  authoritas,  I.36.  Ff.  de 
leg.    Attamen  non  uwjue  adeo  aui  valitura 


est  rootnento  ut  ratonem  wncat  W^V* 
1.  a.  Cod.  que  lit  long*  cowuctofo      ^ 


Cfa.  3  J .]    either  in  Writing  or  by  Verbal  Pleadings. 

iny,  qttum  minima  circumstarUia  variet  cautam,  et  sic  ipsum  jus : 
ind  moreover,  that  decisions  make  no  laws,  &c.  with  a  short 
repetition  of  his  allegation,  making  further  every  thing  applicable 
jo  his  contrary  conclusion* 

In  pleading  the  case,  attention  ought  to  be  paid  to  the  state* 
nent  of  the  same*  that  nothing  else,  neither  more  nor  less,  be 
Jleged,  but  what  agrees  with  the  ground  of  the  case,  and  the 
ruth ;  to  which  ought  to  be  made  applicable  such  means  of 
aw  as  one  knows  how  to  allege,  together  with  a  refutation  of 
whatever  the  party  thinks  will  be  alleged  against  the  same,  in. 
nrder  to  have  a  ready  answer;  yet  so  that  the  principal  refuta- 
ion  and  urgent  conclusion  be  reserved  to  be  made  at  last. 
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The  legal  Au- 
thority of  the 
Foreseen,  and 
their  Chief 
BaHift. 


CHAP.  XX33L 

Concerning  the  Judges,  Jurisdiction  of  the  Cowi,  md  Mode  j 
Proceedings;  the  Megsdation*  of  the  Chacc\  and  Madcn 
regarding  Forest*. 


§   1 .  The  legal  Autliority  of  the 
forester*,  and  their  Chief 
Bailiffs. 

2.  Of  the  Chief  Semtnt* t  what 

Proceeding*  are  So  be  held 
befare  them,  and  in  what 
Manners  and'  how  often 
they  are  to  hold  their  Ses- 
sions in  each  Year* 

3.  What  Causes  are  to  be  de- 

cided by  them. 

4.  Of  the  Office  of  the  Fagrant- 

Bailiff,  and  Keeper  of  the 
Downs. 


§5.0/"  making  cut  Summits 
and  legal  Execution, 

6.  In  itohdt  Marnier  Procwfo 

are  to  be  Aerie  btfvrtk 
Forester  and  tit  Out 
Baitif. 

7.  Cf   Speedy  Justice  n  pr- 

titular  Cases. 

8.  In  what  Courts  no  Afttd't 

allowed  from  the  Salem. 

9.  To  whom  such  dppeah  ta 

to  be  made. 
10.  No  provisional  Posseavst* 
be  granted  ty  the  Coat* 
Supreme  Comal. 


Of  the  Chief 
Servants;  what 
Proceeding!  ire 
te  be  held  before 
then,  and  in 
what  Manner; 
and  how  often 
they  are  to  hold 
their  Session* 
In  each  Tear. 


JJAVING  incidentally  mentioned)  in  the  former  part  of  this 
work,  the  especial  courts  appointed  for  matters  relative  to 
the  chace  and  forests,  it  is  requisite  that  we  notice  this  subject 
more  particularly  before  we  conclude  the  present  work. 

§  1.  All  business  concerning  the  chace  and  forests  is  to  be 
brought  before  no  other  judge,  for  decision,  besides  the  forester 
and  his  chief  bailiff.  In  cases  where  the  foresters  are  the  pbin- 
tiffs,  and  the  chief  bailiffs  are  judges,  the  court  must  be  sekctei 
for  the  purpose,  from  among  the  nobility  of  the  prorioce  of 
Holland. 

$  2.  These  are  to  be  three  in  number,  who  are  to  do  jbsdk 
and  give  sentence,  on  complaints  brought  before  them  at  tk 
request  of  the  forester  or  his  deputy,  without  entering  to 
figurative  descriptions,  or  a  long  train  of  proceedings:  sodvk; 
in  conformity  with  the  ordonnance  of  the  26th  December  151'^ 
are  to  hold  their  public  sessions  four  times  in  the  year,  o*M 
in  the  beginning  of  January,  April,  July,  and  October;  wfai 
however,  by  the  later  directions  dated  the  86th  of  Much  KT4 
were  reduced  to  twice  in  every  year,  that  is  to  say,  on  the  8ea& 
Monday  in  the  month  of  May,  and  the  first  Monday  m  * 
month  of  October;  then. to  take  cognizance  of  &U  v**^ 
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breaches,  and  trespasses^,  which  may  be  found  to  hare  occurred         §  3. 
and  happened  in  the  said  forests,  contrary  to  the  law  concern-  What  ^au?ct 

.  *  are  Co  be  de- 

ing  the  forests,  and  to  punish  the  same  either  criminally,  by  cor-  cided  by  them. 
poral  inflictions,,  or  according  to  civil  justice,  by  mulcts  and  fines 
in  money,  proportionably  to  the  nature  and  extent  of  the  offence, 
as  may  be  perceived  by  die  rescripts  and  ordonnances  thereon 
existing,  and  wherein  the  same  are  more  particularly  described, 
but  which  are  of  too  great  length  to  be  here  repeated:  and 
whereas  it  is  possible  that  some  extraordinary  cases  might  occur, 
in  which  the  crimes  might  be  of  such  magnitude,  that  the  forester 
or  his  deputy  could  not  apprehend  the  criminals,  or  at  least, 
not  venture  to  give  sentence  thereon ;  they  are  empowered  to 
transfer  the  same,  and  leave  it  to  the  decision  of  the  fiscal, 
president,  and  oouncil  of  Holland* 

§4.  For  the  prevention  of  all  which  crimes,  and  in  support  or  the  Office  of 
of  the  regulations  and  ordonnances  issued  with  regard  to  the  Ba^iiff^n'd" 
forests,  vagrant-bailiffs  and  keepers  of  the  dawns  are   to  be  Keeper  of  the 
employed;  who  are  to p.y  strict  Mention  to  erery  thing  which  D-* 
may  occur,  and  have  foil  power  to  punish  the  criminals,  either 
by  imprisonment  or  fines. 

§5.  The  summonses  and  execution  of  the  sentences  passed  or  making  out 
shall  be  entrusted  to  the  apparitors  of  the  court,  who  are  there*-  fegSTxe^tbnl 
unto  empowered  by  antient  custom^  and  finally  by  an  act  bearing 
date  the  Sd  of  April  1 598. 

$  6.  The  law-proceedingr  are  to  be  carried  on  by  previous  in  what  manner 
notices,  given  by  the  vagrant-bailiffi  and  keepers  of  the  downs,  to  be  made  be- 
who  are  directed  to  pay  strict  attention  to  all  occurrences;  and,  fore  the  Forever 
within  six  days  after  the  facts  have  taken  place,  are  to  notify  the-  Bailiff. 
same  to  the  forester,  who  thereupon,  and  within  the  space  of 
fourteen  days  at  the  farthest,  shall  enter  proceedings  against 
certain  persons  unknown,  concerning  the  facts  laid  to  their 
charge,  with  a  particular  description  of  the  alleged  crime,  the 
place,  day,  and  hour  in  which  it  was  committed,  and  in  what 
inannar  it  was  done ;  and  compel  them,  by  imprisonment  and 
summonses,  to  appear  before  the  forester  and  his  deputy,  towards 
the  sessions-day  next  approaching. 

§7.  In  all  petty  causes  under  one  hundred  caroluses  of  twenty  ^'■jjLjSL 
stivers  each,  (as  such  clauses  mostly  are,)  the  proceedings  shall  Cam. 


be  brief  and  plain,  without  allowing  any  delays  or  train  of 
proceedings.  (See  the  proclamation  of  the  emperor  Charles  V., 
dated  the  last  day  of  July  1545,  which  mentions  cases 
only  amounting  to  one  hundred  philippus  gilders.)  Hence 
it  is  apparent  that  in  all  cases  above  that  amount,  or  in  other 


704 


Ip  what  Courts 
no  Appeal  is 
allowed  from 
the  Sentence. 


To  whom  such 
Appeals  are  to 
be  made. 


No  provisional 
Possession  to  be 
granted  by  the 
Court  or  Su- 
preme Council. 
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criminal  matters,  which  arise  to  corporal  or  degrading  punish- 
ments, or  in  which  an  extraordinary  and  irreparable  crime 
demands  a  more  severe  visitation ;  the  usual  manner  of  proceed- 
ing by  three  defaults,  and  legal  terms  of  complaint,  reply,  answer, 
and  duplicate,  may  be  allowed. 

$8.  No  appeal  will  be  allowed  against  any  sentences  given  by 
the  forester  or  his  deputy,  not  amounting  to  more  than  one  hun- 
dred carolus  gilders,  or  to  that  sum  itself,  by  any  clause  of  inhi- 
bition ;  but  the  said  sentence  shall  be  carried  provisionally  into 
execution,  and  no  alteration  shall  be  therein  made.  (1) 

§  9.  It  is  likewise  to  be  observed,  that  no  appeal  or  amend- 
ment will  be  allowed  from  the  decisions  of  the  foresters  or  their 
deputies*  to  the  court  of  Holland :  but  such  appeal  or  amend- 
ment may  be  made  to  the  feudal  court,  and  from  thence  to  the 
high  court  of  judicature. 

§  10.  And  also,  in  case  of  possession,  if  any  one  should  assert 
his  title  to  the  right  of  enjoying  the  chace,  under  the  pretext  of 
such  possession  having  been  granted  him  by  the  court  or  supreme 
council,  by  some  mandate  of  right  of  complaint  and  maintenance, 
or  other  provisional  possession,  but  that  the  same  is  claimed 
under  the  prohibition  and  penalty  of  imprisonment,  the  business 
must  be  defended  by  legal  proceedings  before  the  forester  and 
his  deputy,  with  reservation  of  appeal  or  amendment  to  the  feudal 
court,  and  from  thence  to  the  supreme  court  of  judicature,  in 
case  of  his  deeming  himself  to  be  injured  by  such  decision.  (4) 


(x)  Vide  Plac.  June  25,  1621. 
(2)  Vide  Resolutie  nopende  de  Judi- 
catuyre,  via  de  Jagt  van  den  November  22, 


1670  (Resolution  concerning  the  Judi- 
cature of  the  Chace,  dated  the  lid  No- 
vember 1670). 


THE   END. 
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303—306. 
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113. 
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punished,  479,  480. 
Abolition  of  Crime,  in  what  case  it  Jakes 

place,  508, 
tecessaries,  who  are,  453.    To  murder, 

how  punishable*  464. 
tccession  defined,   115.    Acquisition  of 
property  by  artificial  accession,  118, 
119. 

ccowits.   council  of,   9.    Chamber   of 
Accounts  of  the  county,  10. 
ccumulaiion  of  actions,  583. 
cquirition  of  property,  having  no  owner, 
107—114.    By  increment,  115— 117. 
By  artificial  accession,,  1 18,  119.    By 
tradition  or  transfer,  121—128. 
ztion,  defined,  570*    Actions*  how  far 
to  be  considered!  as  moveable  or  im- 
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moveable  things,  102.  Against  what 
sort  of  actions  prescription  never  lies, 
135.  Action  for  slander  or  injury* 
within  what  time  lost,  481,  482.  Dif- 
ferent sorts  of  actions,  570.  Possessory 
or  petitory,  ibid.  Of  what  effect  and 
where  to  be  decided,  571 .  Of  complaint 
and  maintenance,  ibid.  572.  Effect  of 
depositing  the  amount  due,  in  an  action, 
ibid.  Division  of  actions  into  rights, 
extensively  or  narrowly  considered,  ibid. 
573.  When  a  person  may  alter  hia 
claim,  in  an  action,  576. 

Acts,  instructions  for  the  making  and  pro- 
ducing of,  606—608. 

Additions  to  a  case,  what,  and  how  to  be 
made,  697. 

Admiralty,  council  of,  9. 

Adoption  of  children,  6 1 . 

Adulterer  or  Adulteress  cannot  inherit 
from  each  other,  228.  Forfeits  tlje 
benefit  of  ante-nuptial  contract,  424. 

Adultery,  how  committed,  and  punishable, 
483—485. 

Adventure,  trade  by,  398* 

Advertisements  of  law,  mode  of  proceeding 
by,  injudicial  cases,  605,  606.  697. 

Advocates  or  Law  Intercessors,  dignity  of, 
529.  Their  office,  ibid:  530.  How 
their  fees  are  affected  by  prescription, 
135.  Whether  punishable  for  error, 
460. 

Affinity,  how  to  be  reckoned,  in  enume- 
rating degrees  of  relationship,  41.  A 
legal  impediment  to  marriage,  80,  81. 

Age.— Who  are  of  full  age,  58.  When 
persons  become  of  age,  63. 

Aged  Persons,  privileges  of,  59. 

Agreement,  effectual,  what,  336.  Of  how 
manv  sorts,  ibid.  Its  effect,  ibid.  Nature 
of  toe  obligation  through  agreement, 
315.    Who  may,  and  who  nay  not, 
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Agreement— continued . 

bind  themselves  by  it,  316 — 318. 
Agreements  in  writing,  nature  of,  and 
bow  they  are  effected,  373.  Are  inef- 
fectual, without  an  adequate  cause,  374. 
Of  obligations  which  are  equivalent  to 
those  arising  from  an  agreement,  441. 
What  cases  may  be  terminated  by 
agreement,  623.    What  not,  ibid.  624. 

Aldermen,  civil  and  criminal  jurisdiction 
of,  12,  13. 

Alienation,  bow  far  a  mere  engagement 
not  to  effect,  binds  the  proprietor,  363. 

Amende,  honourable,  481.  Profitable, 
ibid. 

Animals,  wild,  property  of,  how  required, 
107,  108.  Owners  of  them,  bound  to 
indemnify  the  damage  caused  by  them, 
494. 

Answers,  in  suits,  instructions  for,  and 
various  precedents  of,  600—605.  698. 
700. 

Ante-nuptial  Contracts,   effect  of,  4)7. 
In  such  contracts  women  have  a  free 
choice  to  adhere  to  the  community  of 
gain  or  loss,  or  not,  418.    Gain  or 
loss,  being  excluded  from  community 
of  property,  how  far  a  wife  is  bound 
independently  thereof,  ibid.    How  far 
a  prohibition  to  a  husband,  from  alien- 
ating, fee.  his  wife's  property,  inserted 
in  an  ante-nuptial  contract,  may  exist 
to  the  prejudice  of  a  third  person,  419. 
Whatever  has  not  been  expressly  con- 
ditioned in  the  ante-nuptial  contract, 
fellows  the  community,  421.     In  a 
Jteoond  marriage  with  a  person  having 
children  of  a  former  marriage,  to  con- 
tract for  no  more  than  a  child's  por- 
tion,; 422.    The  benefit  of  an  ante- 
nuptial contract  is  forfeited  through 
adultery,  424.    How  far  an  ante-nup- 
tial contract  has  the  effect  of  a  last 
will,  and  exists  as  such,  425.    Such 
contract,  how  to  be   annulled,  425, 
426. 
Appeal,  within  what  time  to  be  made, 

637.  Whe^i  necessary,  iWd.  Difference 
between  an  appeal  and  a  reformation, 
ibid.  638.    To  what  judge  to  be  made, 

638.  From  what  sentences  an  appeal 
lies,  and  from  what  not,  641—646. 
Fines  for  ungrounded  appeal,  646,  647* 
What  pleas  are  to  be  alleged  in  appeal, 
'647.  And  in  relief  of  appeal,  ibid. 
J3ow  to  be  admitted  a*  appellant,  ibid* 


Appeal— continued. 

No  reconvention  to  be  made  in  an  ap- 
peal, 649.     Of  Appeal*  in  criminal 
cases,    670—672.      And    from    the 
forester  or  his  deputy,  704. 
Appearance  in  judgment,  on  defaults  of, 

577—580. 

Appropriation  by  redeeming,  upon  «F*- 

ment,  nature  of,  389.    Whether  to  be 

reckoned  as  a  second  purchase,  t& 

And  the  appropriator  is  obliged  to  yes 

the  40th  penny  for  the  second  tone. 

390.      When  that  right  ceases,  Aid. 

Of  appropriation   without    agreement 

ibid.     How  effected,  ibid.     And  cf 

what  things,  391*  392, 393, 394.   Of 

appropriation  in  the  partnership  oft 

ship,  393.    How  to  be  understood  in 

private  sales,  394.    By  whom  it  mj 

be  effected,  and  who  has  the  preferw* 

among    several     amropriaton,  396. 

Bailiffs  and  sheriffs  nave  not  this  nfk. 

ibid.    Of  appropriation  in  Rhmehed, 

442. 

Appurtenances  to  land  and  house,  becpe* 

of,  what  it  carries,  270.     When  k> 

thing  is  understood  to  be  beqaeafe: 

with  the  appurtenances,  though  net » 

expressed,  270. 

Arbiters,  who,  554. 

Arbitrators,  who,  554.  Hew  they  are 
distinguished,  ibid.  Whether  an  appal 
lies  from  their  decision,  555.  WbenVr 
and  wnen  their  decision  may  be  earns: 
into  effect,  notwithstanding  an  appe*. 
556.  By  and  through  whom  the: 
decision  is  to  be  effected,  Iota. 
Arkel,    (Country)  Right  of   snccesaK 

in,  295. 
Arrest,  nature  of,  542.     Different  w* 
of,  543.    Effect  of,  on  the  coarse 
interest,  342.    Who  may  arrest,  5* 
What    Ppwer     is    requisite    tbem- 
ibid.    Who  may  be  arrested,  and  ** 
what  debts,  ibid.       And  when,  *• 
Who  fbr  the  debts  of  another,  **« 
Whether  and  when  a  person  mar  ***" 
property  in  his  own.  hands,  it#L  1 
what   cases    attornies  and   mamer 
may  be  arrested  for  Hhe  debts  of  Ac- 
constituents,  ibid.     Or  goardats  j" 
their  wards,   ibid.     Nor  those  «^ 
the  jurisdiction   of  a  superior  }&* 
545.    No  ckixens  or  inhabitants  <>'• 
city  may 'arrest  each  other  oat  e/f 
dty,i*fif.    Nor  may  the  mhabiticv  * 
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large  cities  be  arrested  in  tbe  country, 
545  What  property  may  be  arretted, 
546,  547.  No  dead  body  may  be  ar- 
rested, 547.  At  what  time  and  places 
no  arrest  may  be  made,  ibid.  Not  at 
free  fairs,  548.  Whether  on  Sundays 
or  after  sun-set,  ibid.  Necessary  arrest 
suffer?  np  delay,  ibid.  In  cases  subject 
to  corporal  punishment,  offenders  may 
be  arretted  every  where,  ibid.  By  and 
to  whom  applications  are  to  be  made 
for  arrests,  ibid*  How  they  are  to  be 
prosecuted  before  an  inferior  Judge, 
549.  How  in  cities,  ibid.  Persons 
arrested  to  be  released  op  security  in 
certain  cases,  ibid, 
mgnment  of  debt,  effect  of,  500. 
Monties,  in  what  case  they  may  be  ar- 
rested by  their  constituents,  544.  See 
also  Proctors* 

ugmetUaMon,  right  o£  when  it  takes 
effect,  245. 

luthorizatim,  or  gyriqg  full  power,  de- 
fined, 436.  Is  general  or  special,  ibid. 
How  to  he  executed  for  swearing,  and 
for  transferring  immoveable  goods,  437. 
Of  an  authorization,  with  full  power 
to  do  aU  that  the  constituent  can  do, 
ibid.  Of  an  .express  or  itacit  authori- 
sation, ibid.  Who  may  give  and  accept 
authority  or  full  power,  ibid.  And 
for  what  things,  438.  Of  the  obliga- 
tion of  -the  person  who  accepts  the 
charge, ;i#ui.  And  of  the  obligation  of 
the  constituent,  ibid.  When  the  charge 
and  full  power  cease,  ibid, 
verage  denned,  449 .  Different  sorts  of, 
460.  By  whom  to  be  borne,  who  may 
avail  themselves  of  it,  and  of  what 
£oods»  ibid.  For  what  sort  of  loss, 
ibid.  What  kind  of  appraisement  is 
to  be  made  of  goods  saved,  lost,  or 
damaged,  in  order  to  make  an  indemni- 
fication upon  average,  451. 

B. 

til  whether  considered  under  gain  or 
loss,  421. 

riUffs,  name  and  office  of,  explained, 
16, 515—517.  Civil  and  criminal  juris- 
diction of,  in  cities,  12,  13*  And  hi 
the  country,  13,  14.  Origin  of  the 
bailiffs  tribunal  of  wdWsecended  men, 
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Baiife^— continued. 
14,  15.    Have  no  right  of  appropria- 
tion, 396. 

Banished  Persons,  caunotsue,  524. 

Bank  of  Loam,  or  pawn,  nature  of,  344. 
Under  whose  care  and  by  whom  ma- 
naged, ibid*  What  io teres t  allowed, 
345.  Loans  thereupon  pawn,  how  to 
be  redeemed,  ibid. 

Bankrupts,  mortgages  by,  how  far  valid, 
126.  357. 

Banns  of  marriage,  whether  the  publica- 
tion of,  can  be  shortened,  72. 

Borons,  who,  45.  Their  privileges,  ibiJ. 
Quality  and  privileges  of  military  ba- 
rons, 45,  46. 

Barren  Lands,  to  whom  they  belong,  113. 

Bastards,  whether  and  how  they  may  be 
legitimated,  35.  What  property  they 
may  take,  34.  Whether  tney  may  make 
a  will,  222.  Or  inherit  under  a  Will, 
224,  225. 

Beast,  hiring  of,  how  to  be  understood, 

407. 

Bequest,  difference  between  leaving  one, 
and  an  inheritance,  244.  See  Legacies* 

Betting,  money  won  by,  not  claimable* 
372. 

Bikker,  (Gerard)  report  of  the  cause 
against,  for  breach  of  promise  of  mar- 
riage, 430—434. 

Bills  of  exchange,  nature  of  the  transac- 
tion by,  439.  And  of  the  action  arising 
therefrom,  ibid.  In  case  of  non-ac- 
ceptance, what  right  the  holder  has 
over  the  drawer,  440.  Whether  a  will 
may  be  accepted  in  honour  of  the  sub*- 
senber,  and  what  right  it  gives,  ibid. 
Efiect  of  an  assignation  of  a  bill,  ibid. 
Do  not  release  the  first  debtor,  until 
paid,  500. 

Binding  over  to  keep  the  peace,  475, 476. 

Birth,  legitimate,  33.  Different  sorts  of 
illegitimate  birth,  toid* 

Blasphemy,  what,  and  how  punishable, 
457. 

Blind  Persons,  wills  of,  how  to  be  made, 
213. 

Body,  of  crimes  against  the,  471—477. 

Boesem-regt,  nature  of,  113. 

Bond,  effect  of  prescription  on,  where  no 
demand  has  been  made  for  10  or  20 
years,  133.  , 

Books  of  students,  not  to  be  arrested, 
546. 
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Borrower, law  for  the  use  of,  what,  349* 
By  whom  and  for  what  purpose  it  takes 
place,  ibid.  To  what  the  borrower  is 
obliged,  and  what  indemnification  is  to 
be  made  by  him,  349.  To  what  the 
lender  b  obliged,  350* 
Bottomry*  what,  346.  Whether  It  may 
be  contracted  by  the  masters  of  ships, 
without  the  authority  of  their  owners*  w</« 

Brothers  and  Bitten,  how  far  they  can 
cause  a  will  to  be  annulled,  232.  Their 
legitimate  portion,  236.  Whether,  if 
they  be  disinherited,  or  refuse  the  inhe- 
ritance, their  portion  becomes  an  in- 
crease to  the  parents,  237,  238. 

Building,  aerrice  of  supporting,  193.  In 
what  manner  a  building  maybe  erect- 
ed upon  or  against  a  common  wall, 
194.  A  service  attached  to  a  building 
is  perpetual,  ibid.  On  the  right  of  ex* 
tending  a  building  to  the  ground  of 
another,  196.  And  of  preventing  one 
from  being  carried  higher,  197. 

Burghers,  who,  50.  How  distinguished 
from  freemen,  51. 

Burglary,  punishment  of,  479. 

Burgomasters,  civil  and  criminal  Jurisdic- 
tion of,  12, 13. 

Burgraves,  who  they  were,  44.  Juris- 
diction  of,  45* 

Buying.  See  Purchase. 

C. 

Cahmnia,  oath  def  590. 

Canon  Lam,  bow  far  in  force  in  Holland,  3. 

Case,  conduct  of,  before  a  tribunal,  695 — 
701. 

Cattle,  bequest  of,  what  it  carries,  268. 
Defects  in  cattle  sold,  how  to  be  indem- 
nified, 388.  Stealing  of,  how  punished, 
491. 

Caution,  (Juratory)  whether  and  when 
sufficient,  689. 

Censures  of  the  church,  566,  667. 

Cession  of  Estates,  what,  561.  How  and 
by  whom  to  be  made,  502.  Its  effect, 
503. 

Cession  of  property,  causes  a  service  to  be 
lost,  204.  As  also  the  cessation  of  the 
institutor'S  right,  ibid.  Cession  of  ac- 
tion, or  transfer  of  claim,  whether, 
when,  and  against  whom  necessary,333. 

Chace.    See  Foresters. 

Chamber  of  Finance,  1 0.  Of  Accounts  of 
the  County,  ibid. 


Charges,  what,  to  be  borne  "by  an  w 

fructuary,  141. 
Chattels,  what,  268. 
Child-stealing,  how  punished,  491. 
Children,  power  of  fathers  over  the  per- 
sons of,  60.    And  of  parents  over  war 
property,  61.    Of  the  education  sod 
adoption  of,  ibid.    Cease  to  be  under 
their  parents  power,  by  marriage,  62. 
And  by  being  permitted  to  live  swiy 
from  them,  and  to  «i|*|tfw*  th^Mpim,. 
ibid.    When  the*  become  of  net,  «. 
Hieir  education,  how  and  by  whom  to 
be  effected,  ibid.  64.   Agreement!  con- 
cerning their  property,  relative  to  their 
education,  how  far  to  be  carried  into 
execution,  65—68.    Of  their  educa- 
tion in  case  of  separation,  87.   How 
-far  parents  are  entitled  to  whatever 
they  may  acquire  while  boarding  with 
them,  125.    What  right  childrenhsfe, 
where  parents  have  omitted  to  inshtsto 
them  heirs,  or  have  unjustly  dkbberiteJ 
them,  231,  232.    Children  cannot  p« 
by  or  disinherit  their  parents,  232.  For 
what  reasons  children  may  kgslfybe 
disinherited,  233.    If  one  of  seven) 
children  be  disinherited,  or  refuse  die 
inheritance,  whether  and  how  it  he- 
comes  an  increase  to  the  other  children, 
whether  in  the  inheritance  or  in  the 
number  of  the  children,  237.   The* 
legitimate  portion  can  only  be  charred, 
incumbered,  or    postponed  for  their 
benefit,  240.    Whether  they  compre- 
hend grandchildren,  245.    Where  there 
are  children,  how  the  succession  to  ss 
inheritance  goes,  if  no  heir  be  appointed 
by  will,  287.     Their  parents,  how  hv 
liable  for    their    offences,  3I8-33G. 
Exposure  of  them,    how  pumshshhy 
463,  464.    Cannot  sue  their  psreau. 
523.   See  also  Contribution. 
Ckurch-Ordinanct  of  the  year  1591,  uV 

stract  of,  561—567. 
Cities,  government  of,  12,  13.     TO* 
cities  are  free  from  tolls,  51,  52.  K* 
citizens  or  inhabitants  of  a  dtrmtf 
arrest  each  other  out  of  the  city.  545. 
Nor  may  they  be  arrested  in  the  cms- 
try,  ibid. 
Cwil  Cases,  effect  of  prescription  in,  1SU 
CM  Law,  defined; 2.    Its  universalf*- 

valence,  ibid. 
Cwil  Petition,  576. 
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Clam*  whether  it  may  be  altered  fcfter 
action  commenced,  576.    How  to  be 
written,  69. 
Classical  Meetings,  regulations  concern- 
ing, 563,  564. 
Clothes,  usufruct  of,  139.    Bequest  of, 

what  it  carries,  269,  270. 
Codicil,  what,  209,  210. 
(Malar  Clause,  effect  of,  210. 
Coinage  (false),  how  punished,  460. 
Collateral   Heirs,    order  of    succession 

among,  288. 
College  of  Justice,  jurisdiction  of,  10. 
Commissioners,  or  delegated  judges,  553. 
Community  of  goods,  what,  409.    When 
tacitly  contracted,  410.    How  it  exists 
between  husband  and  wife,  ibid.  Whe- 
ther in  feudal  property,  in  trust,  or  en- 
tailed goods,  411.    And  in  a  second 
marriage,  ibid.  413,  414.     How  far  it 
exists  in  debts  contracted  before  mar- 
riage, 412.    And  between  a  widow  or 
widower,  and  his  or  her  children  of  the 
former  marriage,  413.    Whether  in  in- 
heritances and  donations,  414.    What 
proportion  of  gain  and  loss  is  given  in 
community  of  certain  property,   415. 
When  community  ceases  and  is  deter* 
mined,  415,  416.    Of  the  division  of 
community,  442,  443. 
Compensation,  ought  to  be  made  in  cer- 
tain cases  of  confusion  of  property,  119. 
Difference  between  it  and  re-conven- 
tion, 592.    Effect  of,  in  discharge  of 
a  debt,  497.    May  be  opposed  to  the 
execution  of  a  decree,  456. 
Complaint,  action  of,  572. 
Completion  of  a  suit,  defined,  594.    In- 
structions for,  and  various  precedents 
of,   595—600,601—607. 
Compound  Things,  what,  102. 
Conclusion  of  a  suit,  when  it  may  be  al- 
tered,   583.     Various  precedents    of 
conclusions,  593 — 608. 
Concubinage,  how  punished,  487. 
Concussion,  what,  and  howpunishable,458. 
Conditions  under  a  purchase,  what  may 

exist,  397—400. 
Confession*  what,  and  of  what  efficacy,  614. 
J  udicial  or  extra-judicial,  ibid.  Whether 
and  when  it  may  be  retracted,  615. 
Whether  and  when  a  circumstantial 
confession  may  be  desired,  and  partly 
accepted  and  partly  rejected,  615.  Of 
death-bed  confessions,  ibid.  Whether 
necessary  in  criminal  suits,  669,  670. 


Confirmation  of  a  fief,  182.  Of  a  cue  in 
law,  what,  699. 

Confiscation  of  property,  676.    In  what . 
cases    it    takes    place,    ibid.     What 
cities     are    allowed,    by   charter,,  to* 
sell     confiscated     property,     677— 
685. 

Confusion,  property  acquired  by,  119. 
Confusion  of  property  causes  a  service 
to  be  lost,  203. 

Consanguinity  defined,  32.  By  the  fa- 
ther's or  mother's  side,  how  to  be  dis- 
tinguished, 36.  Different  lines  and  de- 
grees of, .  37 — 39.  Table  of  eoual  and 
unequal  lines  of  consanguinity,.  40. 
A  legal  impedient  to  marriage,  78— 

CHI. 

Consistory,  regulations  for  the  meeting  of, 
563. 

Constitution  of  Holland,  account  of,  <h— 
15. 

Construction  of  Words .— Who  is  included 
under  the  word  heir,  244.  Whether 
by  A*  we  are  to  understand  she;  and  by 
son,  daughter  is  to  be  understood,  244* 
How  far  children  are  to  include  grand- 
children, 245.  How  far  the  words, 
provided,  or  in  order  that,  differ  from 
an  if,  249.  The  clause,  or  the  holder 
hereof,  how  to  be  understood  in  obliga- 
tory letters,  317. 

Consummation  of  marriage,  requisites  to, 
71,  72. 

Contracts  between  Husband  and  Wife  j  see 
Ante-nuptial  Contracts* 

Contravention*  what,  and  how  punish* 
able,  687.  By  whom  to  be  judged, 
ibid. 

Contribution  for  goods  received,  307.  By 
whom  to  be  made,  and  of  what  property, 
ibid*  Whether  it  takes  place  in  the 
division  of  an  estate,  against  the  sur- 
viving father  or  mother,  of  a  dowry 
received  by  them,  308.  Whether 
grandchildren  are  obliged  to  contribute 
what  they  or  their  parents  have  receiv- 
ed, ibid.  Children,  of  gains  accruing 
to  them  while  under  their  parents  care, 
309.  Whether  gifts  are  to  be  contri- 
buted, ibid.  Or  a  present  to  a  god- 
child, ibid.  Or  the  expenses  of  edu- 
cation, 310.  Or  the  purchase-money 
of  a  place  or  office,  ibid. 

Contribution*right,  nature  of,  154. 

Convents*  cannot  inherit  immoveable  pro* 
perty,  226. 
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Corporeal  thing*,  what,  102. 

Corruption,  how  punishable,  459. 

Costs,  security  for,  whether  demandable, 

589. 

Council  of  the  States  General,  9.  Of  the 
States,  ibid.  Of  admiralty,  ibid.  Of 
accounts,  ibid.  Commissioned  council 
of  the  Slates  of  Holland  and  West 
Friesland,  10. 

Country,  quitting  of,  508. 

Counts,  different  -kinds  and  appellations 

of,  44. 
Counts  of  Holland,  origin  of,  7.    To  what 

laws  they  were  subject,  7.    By  whom 
those  laws  were  transgressed,  8.    Go- 
vernment of,  shaken  off,  8>  9. 
Court  of  Justice,  antient  mode  of  hold- 
ing, 51*,  518. 
Court  of  Foresters  and  Companions,  16. 
Ita  jurisdiction,    702—704.     Provin- 
cial court  at  the  Hague,  ibid.    Ite  ju- 
risdiction, 567—569.    High  court  at 
Mechlin,  16.  Origin  of  the  feudal  court, 
ibid.  Jurisdiction  of  the  high  court,  569. 
Court  Rights,   or  fees  and  dues  of  the 
.  feudal   lord,  to  what  amounts  to  be 
taken,  178.    Lord's  fees,  what,   and 
how  to  be  purchased,  tWd.  179,  180. 
A  year's  rent  fixed  for  the  lord's  due, 
how  to  he  reckoned  upon  feudal  pro- 
perty that  is  built  upon,  180.    How 
to  be  reckoned  when  no  certain  lord's 
due  is  expressed,    181.    Whether  ne- 
cessary to  be  paid  at  the  investiture  of 
the  fief,  ibid. 
Creators,  tn  what  order  to  be  paid,  126. 
Whether  a  debtor  may  renounce  his 
right  of  inheritance  to  their  prejudice, 
127.    Whether  one  of  them  may  be 
paid  a  sum  of  money  before  the  day 
on   which   it   is   actually  due,    128. 
Whether  a  creditor,  by  suing  the  debtor, 
releases  the  security,  332.     In  what 
order  to  be  paid,  in  the  case  of  mort- 
gaged property,  35feV— 368. 
Credits,  how  far  to  be  considered  as  mo- 
..  reable  or  immoveable  things,  102*  103. 
Crime,  what,  and  how  considered,  452. 
When  the  will   is  considered  as    the 
deed,  453.    Protection  of  one's  per- 
son, property,  or  honour,  not  punish- 
able as  crime,  453.    Drunkenness  no 
excuse  for  it,  454.    What  persons  do 
not  incur  the  penalty  of  crime,  ibid. 
Nature  of  the  obligation  erismg  from 
prime,  ibid.    By  whom  a  cowplsiat  is 


Crime— continued, 
to  be  made  and  cogahwnee  to  he  a- 
ken,  454.    Crimes,  how  dbbagmsfel, 
ibid.    Of  crimes  against  the  gorem- 
ment,  455 — 462.     Of  crimes  taast 
life,  462—470.   Against  the  bodr, 47 1 
—477*     Against  natural  liberty,  tt 
— 480.       Against    honour  and  f*d 
name,   480— 487.     Against  iropem, 
488—492.     Of  the  pardon,  rmem. 
Ike.  of  crimes,  507—512.   Crimes  off 
not  be  compromised,  624. 
Criminal  Cases,  effect  of  prescriptm  a. 
.131.      Of  the    proceeding  in,  ffc 
Who  may  and  who  may  not  pdge  b 
them,  ibid.    By  whom  tbe  Mcnate* 
and  complaint  are  to  be  made,  ffi 
Whether  and  when  a  crimknl  adcta 
suit  may  be  instituted  for  one  sirdtfee 
same  cause,  ibid.   DutyoftsefeaN 
other  officers,  before  a  soh  is  rostitotti 
662.     How   to    proceed  to  cricU 
cases,  ordinarily  or  extraordinarily,  i* 
And  in  what  oases,  €65,  667.  So- 
cially when  the  person  aceiaed  &s 
not  come,  663.     How  waeabesppa* 
or  is  present,  664.    Requisite]  to  a 
extraordinary  criminal  sah,  6M-4& 
In  what  cases  die  person  sawed  is  it 
mitted  to  an  ejrtraonfinirj  soft,  tf>< 
Whether  and  when  confession  is  wes- 
sary,  669.  Of  appeals  in  enwnal  <*& 

668,  m. 

Criminate,  condemmeil,  whether  there? 

make  a  will,  221,  222. 
Crops,  grown  upon  another  man's  p*9* 

to  whom  they  belong,  118. 
(totems,  different  kinds  ot  23.  Howtfc 

are  to  be  proved,  ibicL 

D. 

DaUy  Judge,  jurisdiction  ot  5*8. 

Daughter^  whether  included  usder» 
word  Son,  244. 

Day  of  consideration,  what,  584.  ** 
granted,  ibid.  When  ui»ecewy< 
Whether  and  when,  after  the  & » 
completed,  586.  Whether  sod  rfc 
granted  agaios  t  tbe  amount  ef  tk  * 
mand  being  secured  or  deported,  t 
other  provisions,  teirf. 

Dead  Body  canaot  be  arrested,  547. 

Death,    annihilates  tbe  pimMu** 
crimes  except  in  cases  ef  tretwv  • 
When  sentence  of,  maybepro***5 
for  theft,  488—490. 
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Death-pledge,  153. 

Debt,  whether  ifcan  be  bequeathed,  268; 
Payment  of  interest  establishes  its  lega- 
lity, 340,  341.    Proofs  of  its  payment, 
497,    498.    Whether  payable  before 
due,  498.     Must  be  demanded  by  a 
creditor  at  the  house  of  the  debtor,  499. 
Of  remission  of  debt,  ibid.    Of  pre- 
scription of  debt,  ibid.    Renovation  of 
debt,  500.    Assignment  of  debt,  ibid. 
See  Security. 
Debtor*,  whether  they  may,  to  the  preju- 
dice of  their  creditors,  renounce  their 
right  of  inheritance,    127.     Whether 
tbey  may  pay  one  creditor  to  the  pre* 
judice  of   others,  before    the  day  on 
which  a  stum  of  money  is  actually  due, 
128.    May  appropriate  his  debt  by  re- 
deeming it,  391.    Not  legally  respon- 
sible without  a  demand,  or  before  the 
time  is  expired,  527.  Debtor's  debtor 
may  be  arrested,  in  what  case,  544. 
Handwriting  of  a  debtor  establishes  a 
debt,  £12.    See  Joint  Debars. 
Deception  in  purchases,  of  redress  in  case 
of,  398.     In  the  case  of  drunkenness, 
399.  None  granted  in  public  sales,  400. 
A  sufficient  cause  for  departing  from  a 
marriage  promise,  435. 
Decoys,  who  may  keep  them,  and  of  their 

privileges,   110,  111. 
Declinatory  Exceptions,  588. 
Decrees,  interlocutory,  what,  628.  When 
appeal  lies  against  them,  641.    Provi- 
sional decrees,  what,  and  how  to  be 
composed,  629.    Whether  a  party  can 
proceed  in  the  principal  point,  before 
satisfaction  is  made  upon  the  provision, 
630.  When  appeal  lies  against  criminal 
decrees,  642.    And  against  decrees  in 
matters  df  correction,  &c.   644,  645. 
How  decrees  are  to  be  made  in  common 
cases,  and  what   is   to   be    observed 
therein,     632.     When  they  are  con- 
sidered  as   confirmed,    633.    Within 
what  time  to  be  carried  into  execution, 
034.      Postponement  of  execution  of 
them,  when  to  be  granted,  634,  635. 
Of  the  proceedings,  when  a  decree  is 
not  clear,  659.  # 

defaults  of  appearance  in  Judgment,  ef- 
fects of.  577.  Particularly  in  criminal 
cases,  663,  664.  How  to  purge  them, 
5  78.  What  sort  of  cases  is  terminated 
at  the  first  default,  ibid.    What  at  the 
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Jp  Defaults,  &c— continued* 

second,  579.  Dismission  of  suit  in  con* 
sequence  of  such  defaults,  580*    How . 
to  proceed  in  cases  of  default,   632. 
Definitive  judgment,  630,  631. 

Defence,  necessary,  what,  469. 

Defendant,  who,  522.  Whether  any  per- 
son may  be  compelled  to  be  a  defendant, 
ibid.  523.  Who  may  be  a  defendant, 
and  who  not,  523 — 525. 

Degrees  of  relationship  considered,  37— 
41. 

Delay  (letters  of),  nature  and  effect  at, 
503.  Whether  they  can  exist  without 
security,  504.  Whether  and  when  the 
major  part  of  the  creditors  can  compel 
the  inferior  number  to  allow  delay, 
ibid. 

Delay  (in  law)  what, andof  how  many  sorts, 
584.  What  is  allowed  before  the  suit 
is  completed,  585*  When  unnecessary, 
ibid.  Whether  and  when  granted  after 
the  suit  is  completed,  586.  Whether 
and  when,  against  the  amount  of  the 
demand  being  secured  or  deposited,  or 
other  provision,  ibid* 

Demand,  proof  of,  how  to  be  produced, 
680.  And  of  what  effect,  ibid.  Hear 
te  be  made,  581,  700.  How  before 
the  court  of  Holland,  581 .  How  in  the 
cities  and  in  the  country,  582.  Con- 
sequence of  making  a  demand,  ibid. 
How  to  demand  that  the  amount  msw 
be  provisionally  deposited  or  secured, 
ibid*  Demand  of  fruits  and  interest, 
ibid*  Of  costs,  loss,  and  interest,  ibid. 
Whether  and  when  a  demand  may  be 
altered,  583. 

DeposUs,'Ot  things  given  in.  trust,  nature 
of,  350.  Obligations  of  the  depository, 
and  of  the  party  intrusting  the  deposit 
to  him,  352.  Difference  between  a  de- 
posit, laying  under  the  law,  and  seques- 
tration, ibid.  Disputes  concerning, 
may  not  be  decided  by  agreement,.  628* 

Depositing  the  amount  due  into  court* 
effect  of,  on  an  action,  570,  571. 

Derogatory  Clause,  in  wills,  effect  of,  217, 
218. 

Deserters  to  the  enemy,  cannot  make  a 
will,  221.  Or  inherit  under  a  will,  224. 

Detention,  right  of,  what,  393. 

Dignities,  not  tenable  by  women,  29. 
When  made  hereditary  in  Holland,  44. 

Dikes.  See  Dykes. 

z*4 
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Dilatory  Exceptions,  588. 

Dishonest  Tenons,  who,  232,  233* 

Disinheriting,  legal  reasons  for,  233— 235. 

.  What  right  persona  have  who  have  been 

unjustly  disinherited,  239.    Whether 

that  right  is  transmitted  to  their  heirs, 

ibid. 

Distraining  according  to  the  dyke  laws, 
690. 

Disuse,  effect  of,  on  an  usufruct,  143; 
and  on  a  service,  204. 

Division  of  community,  and  separation  of 
the  use  as  well  as  of  the  property,  442 ; 
of  ground  in  the  use  of  lands,  443  ;  of 
ground,  and  separation  of  lands  held 
in  property,  ibid, ;  of  lands  bordering 
.upon  each  other,  444. 

Divorce,  when  granted,  83.  Its  effect, 
ibid.  84.  The  giving  of  a  bill  of  divorce, 
whether  and  by  whom  customary,  and 
for  what  causes,  84.  Never  admitted 
as  a  practice,  except  in  case  of  separa- 
tion from  bed  and  board,  85.  Divorce 
on  account  of  impotency,  87. 

Doorkeepers  and  Judicial  Messengers,  of-, 
fice  of;  534.  Of  doorkeepers,  ibid. 
.  Travelling  messengers,  ibid*  By  what 
badge  distinguished,  535.  Badges  of 
judicial  messengers,  ibid.  What  cre- 
dit is  to  be  giveo  to  doorkeepers  and 
judicial  messengers  personally,  and  in 
.  real  causes,  ibid. ;  particularly  to  door- 
keepers of  the  public  revenue,  ibid. 
.  How  far  a  doorkeeper  is  to  be  credited 
.who  affirms  that  he  has  been  beaten  or 
ill-treated,  536.  Punishment  of  op- 
posing him  in  the  execution  of  his  of- 
hceftbid.    Caunot  execute  their  office 

,  out  of  the  judge's  jurisdiction  to  which 
they  belong,  537. 

Dowry,  whether  whatever  has  been  be- 
queathed as,  becomes  void  in  case  of 
death  before  marriage,  272.  In  what 
case  to  be  brought  into  contribution, 

308. 

Driving  Path,  199. 

Drop-right,  defined;  and  whether  a  build- 
may  be  raised  to  prevent  it,  196* 
Right  of  receiving  the  drop,  ibid. 

Drunkenness,  murder  perpetrated  during, 
how  punished,  466,  467*. 

Duels,  fighting,  antiently  permitted,  473. 
Charges  of  one,  473—4/5.  At  present 
^severely  punished,  477. 

Dukes,  who  they  were,  44. 
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'Dykes,  piercing  or  breaking  c£  bow  p* 
nishable,  492.  Of  detraining  under  the 
dyke-laws,  690.  Inspection  of 'dries 
691, 692  -694. 

E. 

Ecclesiastical  Bodies  cannot  inherit  to- 
moveable  property,  226. 

Ecclesiastical  Cases,  antient  modeof  de- 
termining, 560.  Abstract  of  the  draitb 
ordinance  of  the  year  1591, 561-5C 

Ecclesiastical  Law,  introduction  ot  into 
Holland,  3.  How  far  now  is  force, 
56. 

Ediclal  (Station,  of  summoning  by,  575. 
576. 

Education  of  children,  how  ins*  by  vtac 
to  be  effected,  63,  64.  Agreeneoft 
relative  to  children's  property,  w^ 
reference  to  education,  how  fir  tot* 
carried  into  execution,  65 — 68.  Of 
the  education  of  children  m  at*  of*- 
paration,  87.  Expences  of  edoatm 
whether  to  be  brought  into  cootr&n- 
tion  in  the  division  of  an  estate,  311 

.Election  of  ministers  of  cburcao,^!, 
562. 

Elopement,  a  sufficient  cause  for  deput- 
ing from  a  marriage  promise,  435. 

Embezzlement,  what,  and  howpuaniabk, 
458. 

Entail,  or  entailed  inheritance,  sitsit  A 

253.  By  and  to  whom  it  may  be  left 

254.  In  what  manner  it  may  be  ef- 
fected, ibid.  It  is  either  expread  « 
tacit,  ibid.  Tacit  entail,  whit,  «* 
when  it  takes  effect,  ibid.  Wbetber 
and  when  a  prohibition  of  sSeom 
constitutes  an  entailed  inheritance,  2& 
Of  the  effect  of  such  a  prohibition,  iB 
256.  Extent  of  the  power  of  sped* 
disposing  of,  alienating,  &c  one's  on 
property  in  an  entailed  inheritutt 
256,  257.  Whether,  and  how  fe  " 
an  entailed  inheritance  among  chili* 
grandchildren  are   to  be  undent** 

258.  And  also  children  Disced  ualer* 
condition,  ibid.  Children  intot** 
with  their  parents,  whether  sod  k* 
they  are  admitted  to  the  inherits* 

259.  Effect  of  representation  b  e 
entailed  inheritance,  260.    fop*! 

.  and  usufruct,  how  to  be  dating*^ 
in  an  inheritance,  261.  Whether  w 
usufruct  of  entailed  property  en  * 
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£fttai/— continued, 
bequeathed*  267.  Effect  of  entailment, 
io  the  further  succession,  on  bequests 
or  legacies,  272. 363. 

Error,  in  ad? ocates,  whether  punishable, 
460. 

Esquires,  who,  45r 

Estate,  defined,  207.  In  case  of  the  divi- 
sion of  an  estate,  in  which  a  charge  is 
left  upon  another,  whether  the  hypo- 
thecated property  can  thereby  be  in 
process  of  time  redeemed,  134.  Right 
to,  how  acquired  by  inheritance,  207. 
Of  the  cession  of  estates,  501—503. 

Evidence,  different  sorts  of,  610.  Evi- 
dence of  public  and  private  writings, 
ibid.  611,  612.    Of  oral  evidence,  612, 

.  613.  Of  full  or  half  proof,  614.  Hear- 
say evidence  when  admissible,  ibid.  Of 
evidence  by  proofs  without  witnesses, 
6 1 6 — 6 1 8.  Of  half  proof  or  presump- 
tive evidence,  6 1 8 — 623. 

Exception,  defined,  and  of  how  many  sorts, 
587.  Declinatory  exception,  588.  Of 
exception  against  the  person  of  the 
judge*  ib*d.  Dilatory  exception,  ibid. 
Exception  against  the  shortness  of  the. 
time,  ibid.  Exception,  when  any  one 
ha/been  summoned  on  a  feast-day,  ibid. 
Wbatexceptioni  are  to  be  taken  against 
those  who  carry  on  a  lawsuit  in  the 
name  of  another,  and  not  on  their  own 
account,  589.  Peremptory  exceptions, 
590.  Exceptions  from  errors  in  calcu- 
lation, ibid.  How  exceptions  are  to  be 
made  before  or  after  litis-contestation, 
ibid.  By  what  exceptions,  one  may  or 
way  not  persist,  ibid.  591.  Of  remis- 
sible exceptions,  628. 

Exception  of  money  not  having  been 
counted,  whether  and  when  it  takes 
place,  376.  Such  exception  bow  re- 
nounced, and  of  what  effect  the  renun- 
ciation is,  ibid, 

Exchange  (Bills  of);  see  Bills. 

Exchanges  of  money,  376. 

Exchanging,  what,  370. 

Excises  of  cities,  how  to  be  demanded, 
688. 

Execution  of  decree  in  civil  cases,  when 
postponement,  of,  granted,  634  ;  and 
also  suspension,  638.  When  suspended 
by  revision,  640.    By  whom  to  be  ef- 

\  fected,  650.  In  what  manner,  when 
the  person  or  property  is  under  another 
jurisdiction,  and  out  of  the  compulsion 
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Execution^*  continued. 

by  law  of  him  who  pronounced  the 

sentence,  and  how  by  requisitorial  let- 
ters, 651.    Nature  of  executions,  and 
how  they  are  to  be  conducted  before 
the  court,  ibid.    How  in  cities  and  in 
the  country,  ibid.    How  any  one  is  to 
be  put  into  possession,  in  sentences 
affecting  real  estate  and  possession,  ibid. 
Of  execution  in  cases  merely  personal, 
against  the  person  of  him  who  was  con- 
demned, by  summoning  and  renovation, 
652.    first  upon  moveable  property, 
ibid.    Secondly  upon  immoveable  pro- 
perty, 653.    Upon  special  hypothec** 
tions  and  goods  declared  to  be  liable  to 
execution,  654.  Whether  and  when  by 
arrest  against  the  person,  and  by  im- 
prisonment,  ibid.   'Effect   of  opposi- 
tion against  execution  with-  regard  to 
the    person    himself    against  whom 
execution    was    carried  into    effect, 
and  before  what  judge,   655.    New 
letters   of    execution,    whether    and 
when  to  be  applied  for,  656.    Whether 
payment   and  compensation   may  be 
opposed  to  execution,  ibid. .  Opposition 
of  a  third  person,  how  to  be  made,  and 
when  admissible,  ibid.    In  a  matter, 
consisting  of  acts,  how  the^execution  is 
to  be  enected,  658.    How,  when  a  de- 
cree is  not  clear,  659. 

Exposure  of  children,  how  punishable, 
463. 

Extortion,  how  punishable,  458. 


F. 


Factor,  a  merchant  how  far  bound  for,  320. 

Facts,  new,  how  to  be  introduced  in  a 
case,  698. 

Falcidian  Portion,  nature  of,  280.  What 
may  be  included  in  it,  282.  In  what 
cases  a  deduction  of  it  may  take  place, 
ibui. 

Falsification  and  false  coinage,  what,  and 
how  to  be  punished,  460. 

Farm,  with  the  preference  of  appropria- 
tion, 153. 

Father,  in  what  case  answerable  for  his 
son,  63.  526.    See  also  Children. 

Fealty,  oath  of,  to  feudal  lords,  169,  170. 

Fees  of  advocates,  proctors,  &c.  how  far 
affected  by  prescription,  135.  What, 
are  due  to  the  feudal  lards,  177—181. 
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Fences,  height  of,  203. 

Feudal  Law,  progress  of,  4.   Origin  of  the 
feudal  court,  16. 

Feudal  Tenure*  origin  of,  164.  Nature 
of  a  feudal  right,  and  what  property  it 
conveys,  165.  Appurtenances  to  feu- 
dal property,  ibid.  Nature  of  good 
feudal  tenures,  aad  how  they  devolve 
in  succession,  16ti*  Feudal  tenures, 
indivisible  except  in  Zealand,  167. 
How  to  be  used,  ibid*  Of  the  resigna- 
tion of  property  to  the  law,  and  receiv- 
ing it  back  again  upon  feudal  tenure, 
168-  Mutual  obngatkms  of  feudal 
lords  and  their  vassals,  168 — 170.  The 
county  of  Holland  never  occupied  by 
any  one  upon  feudal  tenure,  170. 
feudal  tenure,  how  acquired  by  grant. 
•  171.  By  succession,  172.  By  last  will, 
..grant,  or  permission,  174.  By  transfer, 
gift,  sale,  exchange,  fcc.l?6.  Byhy- 
2>otheoatran  or  incumbrance,  177.  in 
what  manner  feudal  property  is  lost, 
182.  Through  destruction,  mat  By 
prescription,  ibid.  By  the  vassal's  resig- 
nation to  the  lord,  183*  Through 
forfeiture  by  the  vassal  or  lord,  ibid. 
By  neglecting  the  investiture  for  one 
year  and  six  weeks,  184*  Through 
want  of  a  lawful  successor  to  the  feudal 
property,  185.  Feudal  property  may 
be  generally  appropriated  by  redeem- 
ing, 391  •  Junsdiction  of  the  judge  in 
cases  of  feudal  property,  567. 

Fiefs,  bad  and  right*  nature  of,  in  Holland, 
166.  Origin  of  that  distinction,  168. 
Why  there  are  few  or  none  in  Friexland, 
ibid.  Fiefs,  of  the  lord  and  of  the  no- 
bility, 170.  Second  fief,  what,  171. 
Common  fief,  ioirf.  Restitution  of 
fiefs  purchased,  how  and  to  whom  to 
be  made,  175—177.  What  court 
rights  or  fees  are  to  betaken,  of  fiefe, 
178—180.  Whether  such  fees  are  to 
he  paid  at  the  investiture  of  the  fief, 
181. 

JigAtatg,    edicts  and  penalties  against, 
471,  472. 

finance,  Chamber  of,  10. 

Fine,  what,  676.    Fine  for  ungrounded 
appeal,  647* 

Fiscal,  office  and  duties  of,  in  criminal 
cases,  661, 662. 

Fisheries  and  Fishing,  to  whom  the  right 
of,  appertains,  105,  111. 

Flock,  bequest  of,  what  it  carries,  268. 
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Foot-path,  right  of,  199. 

Foreigners,  who,  49.  Their  rights,  far 
to  be  distinguished,  ibid,  50. 

Foresters  and  Companions,  court  of,  16. 
Legal  authority  of  the  foresters  trioer 
chief  bailifts,  702.  Of  their  chief* 
vants,  ibid.  What  proceedings  trtto 
be  held  before  them,  in  what  nana, 
and  how  often  they  are  to  hold  their 
sessions  in  each  year,  703.  WWt 
causes  are  to  be  tried  by  then,  mi 
Office  of  their  vagrant  bairat,  tod  be*? 
of  the  downs,  ibid.  Forms  of  wood- 
ing before  the  forester  sad  ha  chief 
bailiff,  tina\  Of  speedy  justice  in  par- 
ticular cases,  when  no  appeal  from  tk 
sentence  is  allowed,  ibuL  To  wta 
anneals  are  to  be  made,  704.  No  pro- 
visional possession  of  free  duetto* 
granted  by  the  court  or  supreme  com- 
oil,  ibid. 

Foundlings,  how  and  by  whom  to  he  en- 
cated,  65. 

Fowling,  to  whom  permitted,  108. 

Fraud,  a  legal  cause  for  departing  fr«s 
marriage  promise,  435. 

jHree  Men,  who,  47.  48.  Whether  wd 
how  they  are  to  be  distinguished  from 
burghers,  51.    Their  privilege!,  ml 

Fruits  defined,  1 20.  Of  the  pefeqftooor 
gathering  of  them,  ibid.  121.  Totbou 
the  outstanding  fruits  belong,  on  the 
termination  of  an  usufruct,  HI.  ft* 
nishment  of  stealing  fruits  of  the  Wd, 
401. 

Full  Age,  who  are  of,  58. 

Furniture,  usufruct  of,  139* 

Funeral  Expenses,  what  included  b,  351 
In  what  order  to  be  paid,  (bid. 

G. 

Gain  and  Less,  what  is  to  be  so  coasdeti 
421,  422. 

Gambling,  money  won  by,  not  legtSy 
claimable,  371. 

Gardens,  robbery  of,  how  punished,  4& 

Genealogies  of  Christ,  difference*  in,  <* 
plained,  37. 

Gentleman,  who,  45. 

Ghent,  pacification  of,  8. 

Gifts,  what,  and  ef  how  many  sorts,  #* 
In  what  manner  confirmed  by  ae#f*' 
ance,  mid.  In  what  cases  to  be  bro»p 
into  contribution,  309,    Whether"? 
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Gift*— contintffid. 
gr+ra  for  obtaining  any  office*  &e.  ttiay 
be  reclaimed,  373.    Whether  gifts  ex- 
ceeding  certain  amounts    may   exist, 
447,  448. 

Godchild,  whether  presents  to,  are  to  be 
brought  into  contribution,  $07,  308. 

Gold  and  Silver,  bequest  of,  what  tt  car- 
ries, 269. 

Goods,  possession  of,  how  to  be  acquired, 
125.  Goods  sold  for  ready  money  but 
not  paid  for,  within  what  time  to  be 
churned  bade,  122.  Goods  stolen,  how 
to  be  recovered,  124. 

Government,  antient,  of  the  Netherlands, 
6.  Outline  of,  7—17.  In  what  the 
powers  of  government  consist,  25. 

Grandchildren,  whether  they  may  claim 
any  and  what  legitimate  portion  by  re- 
presentation from  their  grandfather  or 
grandmother,  or  ancestors,  239.  Whe- 
ther they  are  comprehended  under  chil- 
dren, 245.  Where  no  heir  is  appointed 
by  will,  and  there  are  grandchildren  by 
several  marriages,  how  the  succession 
goes,  287. 

Guardian  and  Ward.  —  Guardian  defined, 

88.  Different  kinds  of,  ibid.  Guar- 
dians by  blood,   ibid.     And  by  will, 

89.  Legal  guardians,  how  and  by 
whom  appointed,  90.  In  what  cases 
guardians  may  give  up  their  office, 
94.  Their  powers  ana  duties,  ibid. 
How  they  are  bound,  441.  In  what 
cases  their  consent  not  necessary  to  the 
marriage  of  their  wards,  76-*-78.  Pe- 
nalty on  guardians  concealing  property, 
94. '  How  far  their  proceedings  shall 
enure  to  the  benefit  or  prejudice  of  their 
wards,  95.    In  what  cases  moveable 

froperty  maybe  sold  by  guardians,  ibid. 
n  what  cases  immoveable  prdperty 
may  or  may  not  be  sold,  96.  Of  the 
termination  of  guardianship,  by  wards 
coming  of  age,  Or  otherwise,  96.  On 
the  termination  of  his  guardianship,  in 
what  cases  the  guardian  is  liable  to 
make  good  all  losses,  97.  Of  their  giv- 
ing up  the  property  to  minors  coming 
of  age,  98,  99.  Guardians  appointed 
in  certain  cases,  over  Other  persons  be- 
sides minors,  99,  100.  Whether  they 
can  inherit  under  the  wills  of  minors, 
225.  What  right  of  preference  a  ward 
has  against  the  estate  of  his  guardian, 
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Ouardian  and. Ward— continued. 
360.    Whether  a  guardian  may  be  ar- 
rested for  his  wanrs  debts,  544,  543. 

Gutter,  right  of,  196. 

H. 

Half-proof  evidence,  what,  618. 
Hand-writing  of  a  debtor   establishes  a 

debt,  612. 
Hearsay,  how  for  evidence,  616. 
Heir,  who  are  included  under  the  term, 
244.    How  far  he  is  obliged  for  and 
on  behalf  of  the  deceased,  207,  208. 
Who  and  how  many  muy  be  instituted, 
229.    What  person*  ought  necessarily 
to  be  instituted  for  a  certain  portion, 
231,  232.    When  several  heirs  are  in- 
stituted, whether  the  right  of  augmen- 
tation takes  effect,  245.    In  case  of  the 
death  of  an  heir,  on  whom  the  estate 
devolves,  246.      A  condition  imposed 
on  an  heir,  which  consists  in  execu- 
tion, must  be  in  the  power  of  the  heir, 
either  to  do  it,  or  to  leave  it  undone, 
247.    How  far  the  heir  is  obliged  to 
comply  with  a  condition  or  desire  not 
to  marry,    or   to    marry,    ibid.  248. 
Effect  of  a  condition  imposing  a  penalty 
On  an  heir,  248.    Of  the  acquisition 
of  an  inheritance  by  substitution,  250 — 
252.    Who  are  to  be  reckoned  among 
heirs,  260.      Whether  and  how  he  is 
to  redeem  a  mortgaged  article  that  has 
been  bequeathed,  267.    Whether  and 
when  be  is  to  give  security  for  making 
restitution  of  a  bequest,  272.    Whe- 
ther he  may  enjoy  the  legacy  bequeathed 
to  him  with  the  inheritance,  and  re- 
nounce the  inheritance  itself,  ibid.    In 
what  manner  the  right  of  inheritance 
devolves  upon  him,  274.    Actual  en- 
trance upon  the  estate,  and  interfering 
with  the  same,  necessary  to  render  an 
heir  subject  to  pay  the  charges  of  the 
testator's  estate,  275.    To  what  obli- 
gations he  is  subject,  ibid.  371*  452. 
The  heir's  neglect  to  take  possession 
of  the  inheritance  does    not  make  it 
void,  275.    Introduction  to  the  estate, 
when,  and  for  whom  necessary,  276* 
Time  allowed  for  consideration,  ibid* 
277.    In  what  cases  the  deduction  of 
the  Falcidian  portion  takes  place  against 
him,  282.    And  also  of  the  Trebellian 


INDEX. 


716 

fleir— continued, 
portion,  283.    An  heir  is  answerable 
and  may  be  arrested  for  the  debts  of 
the  deceased,  544.    See  Aasdom's  Law, 
Schependom's  Law. 

Hemp,  whether  subject,  to  tithe,  150. 

Heuiden  (County  ),  right  of  succession  in, 
295,  296. 

High  Court,  jurisdiction  of,  569. 

High  Treason,  how  punishable,  455,  456. 

Highways,  by  whom  to  be  used,  199,  200. 

Hire  of  houses  and  lands  defined,  401. 
When  considered  as  effected,  ibid. 
Whether  and  when  any  writing  is  re- 
quired in  it,  ibid.  How  to  use  articles 
hired,  ibid.  Incumbrances  and  charges 
on  the  article  hired,  by  whom  to  be 
borne,  402.  When  it  expires,  and 
when  it  is  understood  to  be  tacitly 
prolonged,  403.  In  what  case  it  ex- 
pires before  the  time,  404.  For  how 
many  years  a  lease  may  take  effect,  406. 
Of  work  or  service-hire,  407,  408. 

Holland,  introduction  of  the  ecclesiastical 
law  into,  3.  And  of  the  Roman  law, 
5,  6.  Sketch  of  the  antient  govern- 
ment of,  6,  7*  Origin  of  the  Counts 
of  Holland,  7.  To  what  laws  they  are 
subject,  7»  8*  States  of,  maintain  their 
independence,  8,  9.  Account  of  the 
different  councils  of,  9,  10.  Powers 
and  functions  of  the  stadholders  of, 
11.  Governments  of  the  cities,  and 
other  inferior  tribunals,  12—15.  Pro- 
vincial and  high  courts,  16.  Origin 
of  the  feudal  court,  ibid.  Alterations 
made  in  the  government  in  the  years 
1650  and  1672,  17.  Law  of  succes- 
sion to  inheritances  in  Holland,  288, 
289. 

Horse,  bequest  of,  whether  it  gives  the  le- 
gatee a  choice  of  the  best,  270.  De- 
fects in  a  horse  sold,  in  what  manner 
to  be  indemnified,  387,  388. 

House,  bequest  of,  carries  the  money 
which  was  lying  ready  to  purchase  a 
house,  270.  Of  the  hire  of  houses, 
401—407. 

House-breaking,  how  punished,  479. 

Household  Furniture,  bequest  of,  what  it 
carries,  268. 

Householder,  obligation  of,  from  whose 
house  any  thing  is  poured  out,  to  re- 
pair the  damage  so  caused,  493. 

House-rent,  in  what  order  to  be  paid,  361. 


House-service,  denned,  193.  Difireit 
kinds  of,  193— 198.  How  lost,  2M- 
205. 

Hunting  of  wild  animals,  to  whom  per- 
mitted, 108. 

Husbandry,  implements  of,  not  liable  tt 
arrest,  546.  Punishment  of  stating 
them,  491,  - 

Husbands,  how  fax  women  are  under  tie 
guardianship  of,  30.  Whether  aod 
now  for  they  are  bound  by  the  sen  of 
their  wives,  31,  32.  If  husband  ud 
wife  bequeath  property  to  each  other, 
on  condition  that  the  longest  Imrshall 
take  all  the  property,  such  krogesttim, 
after  enjoying  the  benefit  of  the  tfcfe 
property,  cannot  make  a  testament*? 
disposition  of  his  or  her  there,  223, 
224.  How  far  they  may  inherit  from 
their  wives  at  certain  places,  22n 
Husband  and  wife  cannot  inherit  from 
each  other  for  want  of  heirs,  306.  Hot 
far  presents  by  them  to  their  wife*, 
and  vice  versa,  are  effectual,  427- 
When  husband  and  wife  are  respond 
ble  for  each  other,  525.  SeeAfe*n> 
tial  Contracts,  Community. 

Hypothecation,  tacit,  by  construction  of 
law,  when  and  in  what  cases  iitato 
place,  358. 

I. 

Ignoble  Persons,  how  distinguished  fron 

nobles,  47. 

Ignorance  in  a  judge,  not  punishable,  459. 

Illegitimate  Birth,  different  degrees  of,  33. 
What  difference  there  is  between  then 
in  law,  ibid.  34,  35.  Illegitimate  chi- 
.  dren,  how  to  be  legitimated,  & 
Whether  they  can  make  a  will,  222. 
Cannot  inherit  under  a  will,  2*24.  E* 
cept  in  certain  cases,  225.  IUeguim* 
how  to  be  considered  in  cases  of  ac- 
cession to  an  inheritance,  where  so 
heir  is  appointed  by  will,  286. 

Immoveable  Things,  what,  102.  To  whom 
they  belong,  105.  Tradition  or  tun* 
fer  of,  how  to  be  made,  123.. 

Impediments  (legal)  to  marriage,  78 — S2. 

Impotency,  a  ground  of  divorce,  fo« 
And  for  departing  from  a  marriage  pro- 
mise, 435. 

Inanimate  Things,  having  no  owner,  bo* 
acquired,  111 — 114. 
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Incendiaries,  punishment  of,  492. 

Incest,  what,  and  how  punished,  486, 487- 

Increment,  how  and  to  whom  to  be  ap- 
propriated, 115.  How  far  lords  of 
manors  are  entitled  to  it,  116. 

Indemnity  to  persons  injured  by  others, 
how  made,  477* 

Induction  (Letters  of),  effect  of,  503. 
Whether  they  can  exist  without  security, 
504. 

Infanticide,  how  punishable,  463. 

Inheritance,   how  acquired,   208.     Who 
may  not  take  one  by  will,  224—228. 
Of  the  bequeathing  of  inheritances,  229. 
Who  and  how  many  persons  may  be  in* 
stituted  heirs,  ibid.    Division  of  an  in- 
heritance how  to  be  understood,  230. 
Whether  and  how  far  property  may  be 
bequeathed  partly  by  last  will,   and 
partly  left  to  be  inherited  pursuant  to 
the  law  of  succession,  230.    What  per- 
sons a  testator  ought  necessarily  to  in- 
stitute as  heirs  for  a  certain  portion, 
231,  232.    And  whom  they  ought  not 
so  to  institute,  232.    What  are  to  be 
construed  legal  reasons  for  disinheriting 
233*  In  children,  ibid.  And  in  parents, 
234,  235.    Of  the  legitimate  portion 
and  necessary  inheritance,  236 — 241. 
In  what  manner  a  special  inheritance  is 
to  be  left,  243.     Difference  between 
the  leaving  of  an  inheritance  and  a  be- 
quest, 244.    Under  what  restrictions, 
containing  the  words  iff  provided,  or 
in  order  that,  &c  a  person  may  be- 
queath his  inheritance,  246,  247.    Of 
the  bequeathing  of  an  inheritance  by 
substitution,   250—252.    Qf  entailed 
end  incumbered  inheritances,  253—260. 
Property  and  usufruct,  how  to  be  dis» 
tinguished    in  an    inheritance,     261. 
When  and  in  what  manner  the  right  of 
inheritance  devolves  upon  the  heir,  274. 
An  inheritance  is  not  made  void  by  the 
tail's  neglecting  to  take  possession,275. 
Renouncing  or  abandoning  an  inherit- 
ance, how  effected,  277.    Upon  whom 
such  an  abandoned  or  renounced  inheri- 
tance devolves,  ibid.     An  inheritance 
.cannot  be  renounced  by  those  who  by 
succession  are  the  nearest,  neither  by 
collusion  with  the  person  substituted, 
nor  with  those  who  by  succession  are 
tJbfi  nearest ;  but  the  bequests  must  be 
paid,  and  the  entailment  effected,  277, 
278.    Acceptance  of,  bow  far  binding 
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Inheritance— continued, 
upon  the  heir,  452.     See  Aasdonfs 
Law,  Entails,  Sckependom's  Law,  Suc- 
cession, and  Heir, 

Inhibition,  effect  of  an  appeal  with  a 
clause  of,  638.  Up  to  what  amount  no 
inhibition  may  be  granted,  646.  What 
time  is  included  in  an  inhibition,  648. 

Innkeepers,  obligations  of,  to  their  guests, 
493,  494. 

Inspection  (ocular),  effect  of,  as  evidence, 
617. 

Inspection  of  dykes,  roads,  &c.  691—695. 

Inspectors  of  Rynland,  when  introduced, 
16. 

Institutions.    See  Spiritual  Institutions. 

Insurance  of  ship  and  cargo,  defined,  347. 
How  and  to  what  amount  effected,  ibid. 
and  for  what  damage  or  loss,  ibid.  On 
what  goods,  ibid.  Whether  goods  and 
merchandize,  already  perished,  or  da* 
maged,  may  be  insured,  ibid.  Of  insu- 
rances on  good  and  bad  news,  348. 
When  the  right  of  insurance  com- 
mences and  ceases,  ibid. 

Interest  defined,  339.  Aate  of,  ibid. 
How  to  be  computed,  ibid. ,  How 
long  understood  to  run,  340.  Payment 
of,  establishes  the  legality  of  the  debt, 
ibid.  34 1 .  Loss  of,  when  claimable  on 
legacies,  273.  Interest  upon  interest, 
in  what  cases  allowed,  341.  Interest 
in  arrear,  how  far  preferred,  with  the 
principal,  in  the  payment  of  debts,  368. 
No  preference  to  be  given  to  creditors 
for  more  than  three  years  interest,  341 . 
In  what  cases  it  is  tacitly  understood 
to  run,  342.  Whether  arrest  will 
check  the  course  of  interest,  ibid.  In- 
terest runs  on  the  instalments  of  pur- 
chase money,  343.  When  interest 
ceases,  ibid.  What  interest  is  allowed 
to  banks  of  loan,  345. 

Interlocutory  Decrees,  in  what  cases  appeal 
may  be  made  from,  641,  642. 

Inundations,  effects  of,  upon  the  property 
of  lands,  116. 

Inventory  of  an  estate,  how  far  the  claim- 
ing of,  can  be  procured  by  last  will, 
249.  Benefit  of,  277.  To  whom  it 
belongs,  and  in  what  manner  it  is  to 
be  applie4  for,  ibid.  Not  granted  so 
long  as  any  of  the  deceased's  relations 
by  blood  wish  to  be  full  heir,  278. 

Inventories,  before  what  judge  persons 
ought  to  appear  for  making  them,  559. 
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Investiture  of  a  fief,  the  lord's  dues  whether 
necessary  to  be  paid  at,  181 .  Neglect 
of,  for  one  year  and  six  weeks,  incurs  a 
forfeiture  of  the  fief,  164. 

Irredeemable  Rents,  nature  of,  157.  How 
vents,  otherwise  irredeemable,  are  to  be 
redeemed  at  the  desire  of  the  person 
who  levies  the  rent,  163. 

Iisue,  law  of,  284—286. 

J. 

Jacoba  {the  lady),  case  of,  85,  86. 

Jewels,  bequest  of,  what  it  carries,  269. 

Joint-debtors,  whether  responsible  for  the 
whole,  or  for  their  several  shares,  326, 
327-  Before  whom  they  ought  to  appear, 
560.    See  also  Security. 

Journals,  how  far  admissible  as  evidence, 
611. 

Judge,  on  the  office  of,  513—515.  The 
decision  of  a  superior,  not  reckoned  as 
law,  23.  Whether,  and  how  far,  con- 
firmation of  privileges,  by  a  daily  judge 
may  be  refused  or  allowed,  26.    Not 

Sunishable  for  ignorance,  459.  Juris- 
Iction  of  the  daily  or  competent  judge, 
538.  Of  delegated  fudges,  553.  Of 
chosen  judges,  554.  Whether  a  person 
must  appear  before  another  judge, 
when  he  is  obliged  to  guarantee  any 
thing,  558.  Before  what  judge  a  per- 
son must  appear  in  judgment,  on  ac- 
count of  the  possession  of  an  inheri- 
tance, and  in  making  a  statement  and 
inventory,  &c.  559.  and  guardians  and 
trustees,  in  matters  of  accounts  and 

5 roof,  ibid*  Before  what  judge  joint 
ebtors  ought  to  appear,  569.  Juris* 
diction  of  the  judge  in  cases  of  feudal 
property,  567*  Of  summoning  before 
superior  and  inferior  judges,  574,  575. 
Wno  may  judge  in  criminal  cases,  660. 

Judgment  (definitive),  630,  631. 

Judicial  Messengers*  See  Doorkeepers. 

Jurisdiction  defined,  and  its  different  sorts, 
520.  Civil  and  criminal  jurisdiction  of 
bailiffs,  burgomasters  ana  aldermen,  in 
cities,  12,  13.  Of  bailiffs,  lords  of  ma- 
.  nors,  &c.  in  the  country,  13—15.  Of 
burgraves,  45,  46.  High,  middle,  and 
low,  distinguished,  46.  520.  Of  gene- 
ral or  special  jurisdiction,  and  how  far 
it  extends,  52 1  .  How  to  be  exercised, 
£20 ;  and  by  whom,  52 1 .  Jurisdiction, 
that  has  been  given  to  any  one,  pannot 
•be  ceded  to  a  third  person,  520.  Of 
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Jurisdiction  continued, 
the  badge  or  ensign  of  spiritual  juntas 
tion,  521.  When  jurisdiction  throw* 
obligation  takes  place,  550.  Eapnmty 
by  submission,  ibid.  Whether  it  eta 
be  extended  to  heirs,  married  women, 
and  sureties,  551.  Tacitly,  ibid.  How 
by  reconvention  and  re-action,  ibil 
Of  jurisdiction,  in  consequence  of  sub- 
mission and  mutually  chosen  condmoo, 
553—557.  Of  jurisdiction  arising  from 
the  property  of  the  thing  irrcspeetiw 
of  the  person,  558—666.  Of  jurisdic- 
tion through  privilege  of  the  judge,  5(6. 
Of  the  university  of  Leyden,  ibid.  Of 
the  provincial  court,  567,  568.  Of  the 
high  court,  569.  Summoning,  oat  of 
a  jurisdiction,  how  edfected,  575,  576 

Jurisprudence  defined,  I. 

Justice  defined,  2. 

K. 
Knavery,  what,  and  how  punishable,  411. 
Knights,  who,  45. 
Konmkt  (Miss),  report  of  hex  suitagnast 

Gerard  Bikker,  for  bneach  of  promise 

of  marriage,  430—434. 


Lands,  barren  and  abandoned,  to  whom 
they  belong,  113.  The  right  of  pro- 
perty in  lands,  in  what  eases  loss  by 
inundations,  1 16.  Under  or  over  mea- 
surement of  lands  sold,  how  to  be  in- 
demnified, 386,  387.  Of  the  hire  of, 
401—407.  Of  Ac  division  of,  443-445. 

landgraves;  who,  44. 

Law,  defined,  48,  19.  Precepts  ofc  1 
Is  either  public  or  private,  ibid*  Di- 
vine or  human,  loid.  Of  nature  and  of 
nations,  ibid.  Civil,  defined,  ibid.  Its 
origin,  and  universal  prevalence,  Hid. 
Origin  of  the  canon  or  ecdesisstinil, 
3 ;  and  of  the  feudal  law,  4.  Whether 
and  how  far  a  judge  is  bound  to  adhere 
to  the  punishing  law,  19.  Law  is  either 
written  or  unwritten,  geqend  or  spe- 
cial, 21.  General  laws,  by  whom  to  be 
made,  ibid.  Special  laws,  by  whom  to 
be  made,  22.  The  decision  of  a  su- 
perior judge,  not  reckoned  as  law,  23. 
When  and  by  whom  laws  given  are  t* 
be  observed,  24.  How  many  sorts  of 
law  there  are  among  ns,  J5.  Iav  rf 
issue,  what,  284—286. 

Low  fntercessoft*    See 
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Law  Interpreters.    See  Proctors* 
Lying  under  the  Lew,  what*  351.    Wil- 
liugJy,iW.  Unwillingly,  t6&  Difference 
between  it,  sequestration*  and  giving 
of  a  thing  into  custody,  352. 
Leases.    See  Hire. 

Ledger*,  old,  bow  far  admissible  at  evi- 
dence, 611. 
jUffoqr  or  Bequest,  by  and  to  whom  to  be 
made,  264.    Whether  and  how  to  un- 
certain persons*  ibid.  To  communities, 
cities,  hospitals,  and  meetings,  265.  To 
the  poor,  ov  whom  to  be  enjoyed,  Hid* 
Whether  a  legacy  becomes  void  in  con* 
sequence  of  a  wrong  .or  mistaken  de- 
nomination or  descnpooti  of  the  lega- 
tee, 265.    If  a  legacy  of  a  certain  sun 
in  a  cheat  be  bequeathed,  and  a  greater 
or  less  sum  be  found,  how  it  is  to  be  un- 
derstood* 266.  Hew,  if  one  of  two  arti- 
cles be  bequeathed,  without  any  distinc- 
tion made,  ibid.    What  goods  may  be 
bequeathed,  266— 271.  Of  conditional 
legacies  or  bequest*,   271*    Whether 
and  when  a  bequest,  to  take  effect  by 
a  certain  time,  becomes  void  in  case 
of  the  previous  death  of  the  legatee, 
271.    When  not,  ibid.    Whether  and 
when  the  heir  is  to  give  security  for 
making  restitution  of  a  bequest,  272. 
Whether  an  heir  may  enjoy  the  legacy 
bequeathed  to  him,  arid  renounce  the 
inheritance  itself,  272.    Whether  sub- 
stitution and  entailment,  in  the  further 
suoceasion,  have  any  effect  in  bequests 
or  legacies,  ibid.    Within  what  time  to 
be  paid,  and  when,  loss  of  interest  can 
be  claimed  on  them,  273.  Whether  and 
when  yearly  bequests  become  void,  ibid. 
iLegsftees  have  alien  for  their  legacies 
on  the  testator's  property,  363. 
legitimate  Birth,  what,  33.     Difference 

between  k  and  illegitimate  birth,  ibid. 
Legitimate  Portion,  Vfh^u236.  How  much 
.  it  is  to  parents,  brothers,  and  sisters, 
236,  237,  238.  Whether  any  and  what 
part  may  be  deducted  from  the  legiti- 
mate portion,  or  be  carried  to  the 
account  thereof,  238.  Whether  grand- 
children may  claim  any  and  what  legi- 
timate portion,  by  representation  from 
their  grandfather,  grandmother,  or  an- 
cestors, 239.  A  legitimate  portion 
rnuat  exist  in  full  property,  and  can- 
not be>  incumbered. with  any  charges ; 
uiileea  for  the  benefit  of  theohildreu 


Legitimate  portion — contiaued. 
themselves,  240.    Whether  it  can  be 
postponed  for  a  certain  time,  240,  241* 

Legitimation  of  natural  children,  35. 

Letters  of  naturalisation,  52. 

Ltyden,  (university)  professors,  &c.  of,  be- 
fore whom  they  are  to  appear  in  judg- 
ment, 540.  Abuse  there,  in  eriminal 
proceedings,  672. 

Libel,  in&mouv  461. 

Liberty,  (natural)  of  crimes  against,  478— 
480. 

Life,  of  erimee  against,  462—470. 

Light,  sight  o&  197.  Every  one  may 
make  a  standing  light  in  his  own  waif, 
ibid. 

IMs+comtestation,  552. 

Z*e*  for  eonsumntion,  what,  337,  338. 
How  enacted,  to  a  loan  of  money,  337. 
How  in  other  articles  that  may  be 
weighed  or  measured,  ibid.  Whether, 
and  when,  for  such  loan,  an  imme- 
diate delivery  of  the  matter  is  required, 
38&  It  is  charitable  and  without  gain. 
ibid.    See  Bank  of  Loan,  Borrower.    . 

Lords  (feudal},  obligation  o&  to  their 
vassals,  168.  What,  services  the  vassals 
are  obliged  to  perform  to  them,  169. 
Oath  of  fealty  to  them,  ibid.  170.  Of 
the  court-rights  or  fees  due  to  them, 
177—181. 

Lords  of  Manors,  jurisdiction  of,  13,  14. 
How  far  entitled  to  increment,  116. 

Losses,  in  what  cases  to  be  made  good  by 
guardians,  97,  98. 


M. 


Magicians,  who,  and  how  punishable,  464. 

Maintenance,  bequest  of,  how  to  be  un- 
derstood, 269.  Necessary  maintenance 
not  liable  to  arrest,  546.  Action  of 
maintenance,  572. 

Managers*  in  what  case  they  may  be  ar- 
rested for  their  constituents,  544.    • 

Manors  (lords  of),  jurisdiction  of,  13,  J 4. 
How  far  in  titled  to  increment,  116. 

Margraves,  who,  44. 

Marriage,  or  matrimony,  nature  and  origin 
of,  69.  Of  the  force  and  effect  of  pro- 
mises of  marriage,  428—434.  At  what 
age  to  be  contracted,  29.    One  wife 

.  only  allowed  to  a  man,  and  why,  70. 
Requisites  to  the  consummation  of  a 
marriage,  71.  Whether  ihe  puUiflutioa 
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Marriage— continued, 
of  banns  of  marriage  may  be  shortened, 
and  a  sick  person  can  be  married  in  bed, 

72.  Whether  and  how  a  person  re- 
siding abroad  may  be  married  by  proxy, 

73.  Marriage  of  minors,  illegal  with- 
out the  consent  of  parents,  or  of  the 
survivor  of  them,  ibid*  Legal  causes  of 
the  refusal  of  marriage,  74—76.  Con- 
sent of  guardians,  how  far  necessary, 
76—78.  Legal  impediments  to  mar- 
riage, 78—82.  Marriage  terminates 
the  power  of  parents  over  their  chil- 
dren, 62.  Second  and  further  mar- 
riages, within  what  time  and  under 
what  restrictions  allowed,  82.  All 
marriages  terminated  by  divorce,  83— 
87.  Elect  of  bequest  of  inheritances, 
on  condition  to  marry  or  not  to  marry 
a  particular  person,  247, 248.  Of  pro- 
mises of  marriage,  428—435* 

Married  Women,  caunot  transfer  property 
except  in  certain  cases,  125. 

Marshy  Lands,  of  the  usufruct  of,  138. 

Matrimony.    See  Marriage.^ 

Matters  are  bound  for  the  acts  of  their 
servants,  318.  Nature  of  their  contract 
with  their  servants,  408.  Obligation 
of  masters  of  ships  to  their  passen- 
gers, 493,  494. 

Maurice  (Prince),  severe  punishment  of 
his  assassins,  456. 

Memoirs  or  Memorials,  mode  of  proceed- 
ing by*  in  judicial  cases,  605,  606. 
696. 

Men  and  Women,  distinction  between, 
according  to  their  nature,  29.  When 
they  may-  enter  into  matrimony,  with 
or  without  the  consent  of  their  parents, 
ibid. 

Merchant,  how  for  bound  for  his  factor, 
320.  Nature  of  the  contracts  between 
them  and  masters  of  ships,  408. 

Military  Persons,  wills  of,  when  on  actual 
service,  216.  If  they  desert  to  the 
enemy,  they  cannot  make  a  will,  221 ; 
or  inherit  under  a  will,  224.  Are  tri- 
able only  before  a  court-martial,  Ml. 
Their  pay,  not  liable  to  arrest,  546. 

Mines  are  included  in  usufruct,  138. 

Ministers  of  churches,  how  elected  in 
cities,  561.    In  the  country,  562. 

Minors,  who  are,  59, 60.  Their  marriage 
illegal  without  the  consent  of  their  pa- 
rents, or  the  survivor  of  them,  73. 
How  fer  the  consent  of  guardians  to 


Minors  ■  continued* 
their  inarrjage  is  necessary,  76-78. 
Of  the  giving  up  of  their  propetyto 
them,  on  their  coming  of  age,  98, 99. 
Cannot  transfer  their  property,  125. 
Whether  they  can  bequeath  to  their 
guardians,  225 ;  or  may  bequeath  to 
each  other,  without  their  parent's  or 
guardian's  consent,  227.  How  fer 
they  can  bind  themselves  by  agreement, 
316.  Cannot  be  plaintiffs  or  defend. 
ants,  523.  Their  privileges  in  ants, 
641. 

Money,  observations  on  the  aatient  nA 

t   modern  value  of,  161 — 163. 

Monopoly,  prohibited,  398. 

Mortgage,  defined,  and  of  how  msoy  sorts, 
353.  356.  General  or  special  mort- 
gages, how  effected,  353.  Wbstigw- 
ments  and  contracts  are  used  tberea, 
355.  What  property  may  be  mort- 
gaged, 357;  How  far  a  roortgsH  exe- 
cuted by  a  bankrupt  may  stud,  126. 
357.  How  far  another  man's  pro- 
perty may  be  mortgaged,  357;  or  ay 
thing  in  which  the  property  of  sootier 
is  concerned,  ibid.  Whether  what  ha 
been  mortgaged  to  one  person  cto  be 
mortgaged  to  a  third  person,  3&  Of 
the  right  or  order  of  preference  soda 
several  similar  mortgages,  358-368. 
How  to  proceed  for  the  parpo*  of 
selling  the  mortgaged  property,  30. 

Mortgaged  Article,  whether  rt  cm  be  be- 
queathed, 267.  Whether  and  bow  * 
is  to  be  redeemed  by  the  heir,  $4. 

Moveable  Tilings,  what,  102.  To  whoa 
they  belong,  105.  Tradition  or  tt* 
fer  of,  how  to  be  made,  121, 122. 

Murder,  what,  and  how  punishable,  4C 
463.  Through  neglect,  and  withost 
design,  how  punishable,  466.  ftrpe* 
trated  through  excessive  dronheoota, 
how  punished,  tWd.  Persons  gov 
armed  with  intent  to  murder,  how  pu- 
nished, 467.  How  punished  when  * 
vend  persons  are  guilty,  469.  Ioder 
nity  to  persons  who  have  suffered  otf- 
der,  470. 

N. 

Nations,  law  of,  defined,  2. 
Natives,  who,  49,  50. 
Natural  Children,  disabilities  of,  &* 
How  they  may  be  legitimated,  ft  * 
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Natural  Children— continued. 
Natural  children  of  counts  and  barons 
are  considered  as  noble,  43.      How 
far   they  can    inherit   under    a  will, 
224,  225. 
Nature  Law  o£  defined,  2. 
Netherlands  assert  and  maintain  their  in- 
dependence, 8, 9.   AnUent  government 
of,  7,  8.    Modern  government  of,  9— 
17. 
Nobility,  defined,  42.    How  to  b£  proved, 
43.    Origin  of  the  nobility  of  Holland, 
ibid.  Different  kinds  of  nobility,  44 — 47* 
Further  dictinction  between  noble  and 
ignoble  persons,  47. 
Nobles,  who  they  were,  42.  Natural  chil- 
dren of  counts  and  barons  considered 
as  such,  43.     Account  of  the  different 
classes  of  nobles  in  Holland,  44 — 47. 
Do  not  forfeit  their  nobility  by  carrying 
on  trade,  382. 
Notaries,  cannot  inherit  under  wills  made 
in  their  presence,  226.    Their  office, 
610.     what  credit  their  copies  have, 
611. 
Nuncupative  Will,  what,  210.   How  made 
and  confirmed,  212. 

O. 

Oath  of  fealty  to  feudal  lords,  169,  170. 
Oath  de  calumnia,  590.    Whether  an 
oath   be   admissible   for  want  of  full 
proof,    619.    An  oath   defined,    620. 
Whether  it  may  be  refused  by  plaintiff 
or  defendants,  620.    It   may*  be  im- 
posed by  a  judge,  ibid.    Effect  of  a 
refusal  of  it,  621.    Must  be  taken  in 
the  presence  of  the  adverse  party,  ibid. 
Whether  it  precedes  or  follows  sen- 
tence, ibid.    In  what  cases  administer- 
ed, ibid.  622. 
Obligation,  defined,   313,  314.    Its   dif- 
ferent kinds,  314.    Different  sorts  of 
obligations  arising  from    agreements, 
ibid.     A  tacit  obligation,  how  effected 
by  construction  of  law,  ibid.     An  obli- 
gation from  unequal  causes,  315.     By 
and  through  \Wioni  an  obligation  is  ef- 
fected, and  of  what  matters,  315—323. 
Of  obligations  in  writing,  373—376. 
Nature  and  divisions  of  arbitrary  obliga- 
tions, 377.    Of  obligations  equivalent 
to  those  arising  from  agreement,  441, 
442.      Of  obligations  from  crime,  452 
454.     How  they    cease,    507.    Of 
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jurisdiction  arising  from  obligation,  550. 
Of  obligations  arising  from  causes  simi- 
lar to  crime,  493 — 496.    Of  the  means 
whereby  an  obligation  ceases,  496 — 501 . 

Occupancy,  or  acquisition  of  property 
having  no  owner,  107.  Of  the  occu- 
pancy of  living  things,  107 — HI.  And 
of  inanimate  things,  1 1 1—1 1 4. 

Officers  ^Public),  resisting  them  in  the 
execution  of  their  office,  how  punished, 
477.  Officers  of  the  court,  can  only 
be  sued  before  the  court  of  Holland, 
538,  539.  Duty  of  them,  in  criminal 
cases,  661,  662. 

Offices,  not  tenable  by  women,  29.  Whe- 
ther gifts  for  obtaining  them  may  be 
reclaimed,  373. 

Opening  the  Points  of  Office,  what,  607. 

Orders  (Judicial),  what,  and  how  to  be 
granted,  626.  Different  sorts  ofj  627, 
628. 

Owner  of  a  ship,  how  far  bound  for  the 
master  of  his  ship,  320. 

P. 

Pacification  of  Ghent,  8. 

Palsgraves,  who,  44. 

Parate  Execution,  551.  Upon  the  im- 
ports of  the  county,  687,  688* 

Pardon  of  crimes,  what,  508.  When  to 
be  granted,  ibid.  Difference  between  it 
and  remission,  509.  Letters  of,  must 
be  confirmed,  ibid. 

Parents,  power  of,  over  the  persons  and 
property  of  children,  60,  61.  When 
then*  power  ceases,  62,  63.  Are  bound 
to  educate  them,  63.  How  far  they 
are  entitled  to  whatever  their  children 
may  .acquire  while  boarding  with  them, 
125.  Cannot  be  entirely  passed  by,  or 
disinherited  by  their  children,  232. 
For  what  reasons  they  may  legally  be 
disinherited  by  their  children,  234,  235. 
Their  legitimate  portion,  237,  238. 
How  far  liable  for  their  children's  of- 
fences, 318,  319.  Children  injuring 
them,  in  any  way,  severely  punished, 
477.  Cannot  be  sued  by  their  children, 
523. 

Parricide,  what,  and  how  punished,  463. 

Partnership  defined,  409.  Of  appropria- 
tion in  the  partnership  of  a  ship,  393. 

Patronage  of  ecclesiastical  preferments, 
extent  of,  186. 

3a 
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Paupers,  maintained  in  hospitals,  cannot 

make  a  will,  222. 
Payment,  how  to  be  made,  and  how  to  be 
proved,  497.  Effect  of  set-off  in  pay- 
ments, ibid.  Proved  by  delivering  up 
a  note  of  hand,  498,  To  whom  to  be 
made,  and  whether  to  a  male  or  fe- 

'  male  servant,  ibid.  Whether  it  may 
be  made  before  the  time,  ibid.  Must 
be  demanded  of  a  debtor  at  his  house, 
by  his  creditor,  499.  May  be  opposed 
to  execution  of  a  sentence,  656. 

Peace,  binding  over  to  keep,  475,  -476. 

Peremptory  Exceptions,  590. 

Perishable  Goods,  how  to  be  possessed 
for  the  purpose  of  having  the  use 
thereof,  139.  m 

Perjury,  what,  and  how  punished,  461. 

Persons,  different  kinds  of,  28.  42.  Dis- 
tinction in  law  between  secular  and 
spiritual  persons,  53.  Of  persons  who 
are  of  full  age  and  minors,  58 — 60. 

Philip  V.  (king  of  Spain),  allegiance  to, 
shaken  off  by  the  Netherlands,  9. 

Physician,  mistaking  in  his  profession, 
obligation  of,  494. 

Pickpockets,  how  punishable,  492. 

Picturet  painted  on  another  person's 
pannel,  to  whom  it  belongs,  118,  119. 

Place,  purchase  money  of,  in  what  case 
to  be  brought  into  contribution,  3 1 0, 
311. 

Plaintiff,  who,  522.  Whether  and  when 
any  one  can  be  compeHed  to  be  plaintiff 
or"  defendant ;  and  whether  a  person 
may  renounce  a  suit  already  instituted, 
ibid.  523.  Who  may  be  plaintiffs,  and 
who  not,  523 — 528.  Duty  of  a  plain- 
tiff,  528. 

Pleadings  in  a  case,  order  of,  695 — 701. 
Various  instructions  for,  and  forms  of, 
570—608. 

Pledge  defined,  353. «  Of  what  it  may  be 
made,  ibid.     See  Mortgage. 

Pope,  adherents  of,  or  popishly  ordained 
persons,  cannot  inherit  under  a  will, 
226. 

Possession,  right  of,  defined,  129.  By 
whom  and  how  to  be  proved,  ibid. 
When  it  is  acquired,  130. 

Poundage  on  lands,  how  collected,  689. 

Power  of  Attorney.  See  Authorization. 

Prebends,  nature  and  origin  of,  186.  The 
gift  thereof,  by  and  to  whom  made, 
187.  Difference  between  them  and  feu- 
dal property,  with  respect  to  succes- 
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Pretend*— continued, 
sion,  187.     In  what  manner  the?  an- 
tiently  were,  and  now  are,  renewed,  l& 

Preference,  right  of,  in  the  payment  at 
debts,  358—368. 

Prescription,  as  it  antiently  stood,  130. 
As  it  now  is  both  in  civil  and  in  criminal 
cases,  131.  Exceptions  to  it,  in  re- 
tain cases,  ibid.  How  far  it  takes  ef- 
fect in  case  of  a  bond,  on  which  no  de- 
mand has  been  made  for  ten  or  twenty 
years,  133 ;  and  in  cases  of  quit  reals 
or  irredeemable  rents,  ibid. ;  and  in  tbe 
case  of  a  common  hypothecated  or 
mortgaged  rent,  134.  Fees  of  advo- 
cates, proctors,  &c,  how  far  afected 
by  prescription,  135.  Against  «k 
sort  of  actions  and  duties  prescripts 
never  lies,  ibid.  A  service  subject  to 
prohibition,  cannot  be  obtained  by  pre- 
scription, through  mere  posted 
197,  198.  How  it  affects  a  promt*  tf 
marriage,  435.  Prescription  of  «k 
499.  When  prescription  lies  against  i 
judicial  sentence*  656. 

Presents  of  all  property,  how  fax  nE 
448.  Whether  they  "become  void  &■- 
may  be  cancelled,  449.     See  also  Gj/k 

Presumptive  Evidence,  force  of,  61*.  6K- 

Prevarication,  what,  and  how  puuisber, 
461. 

Privileges  granted  to  particular  percoos. 
how  to  be  understood,  26.  WheuV- 
and  how  far  confirmation  thereof*  t| 
the  daily  judge,  may  be  refused  or  al- 
lowed, ibid.     Of  sanctuary,  how  hi  * 

•  extended,  53,  54.  Of  learned  and  r- 
learned  persons,  57f  58.  Oi  c* 
persons,  59. 

Proclamations  on  Sundays  and  market- 
days,  effect  of,  655. 

Proctors  or  Law  Interpreters,  dignity  ** 
530.  Their  office  in  criminal  sod  r*. 
cases,  531 .  How  far  they  are  nao 
of  the, cause,  ibid.  Whether  and  «as 
necessary  for  them  to  exhibit  u 
power  of  attorney,  532.  When  ± 
now  their  office  ceases,  ibid.  533. 

Procuration,  copy  of,  how  far  usual  to  v 
ply  for,  589. 

Promise  defined,  314.  In  what  it  **■ 
sists,  ibid.  Without  a  cause  is  in- 
sistent, ibid.  How  made,  323.  }[ 
how  many  sorts,  ibid.  Effect^  : 
simple  promise,  324.  A  uromK  »  ^ 
fulfilled  on  a  certain  day,  how  it  ti*- 
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Promise— continued. 
324.    Nature  and  effect  of  a  conditional 
promise,  ibid.  325. 
Promise  of  Marriage,  what,  and  its  effect, 
438.    Legal  causes  for  departure  there- 
from, 429.     Secret  Promises,  without 
the  parents'  knowledge  or  consent,  ibid. 
Fraud  on  either  side,  435.     Elopement, 
ibid.    Imbecility  or  other  defect,  ibid. 
Prescription,  ibid. 
Promises  (Previous),  a  legal  impediment 

to  marriage,  78 
Property,  defined,  106.    How  it  may  be 
acquired,    ibid.       Particularly    things 
baring  no  owner,  107 — 1 14.    Acquisi- 
tion of  property  by  increment,  115— 
117.     By  artificial  accession,  1 18, 1 1 9 ; 
by  confusion,  1J9 ;  and  by  tradition  or 
transfer,  121—128.     Of  full  or  defec- 
tive property,  137.  When  comprehended 
under  usufruct,  261 .    How  distinguish- 
ed from    usufruct,  in  an  inheritance, 
ibid.     Whether  the  property  of  another 
may  be    bequeathed,  267.      Effect   of 
delivery  of  property  sold,  upon  a  decree 
prayed  for,  385.    In  what  case  a  person 
may  arrest  property  in  his  own  hands, 
544.      What  other   property  may  be 
arrested,    546,   547.      Of  jurisdiction 
over  property  arrested,  558.     In  what 
cases    confiscation    of  property  takes 
place,  676.     What  cities  are  allowed 
by  charter  to  sell  confiscated  property, 
677—68.5. 
Prospect,  right  of,  197. 
Provincial  Court,  jurisdiction  of,  567, 56S. 
Provincial  Synod,  meetings  of,  566. 
Proxy,  marriage  by,  how  far  legal,  73. 
Punishment,  defined,  676. 
Purchase,  when  accomplished,  377.    On 
whom  the  benefit  or  risk  attending  the 
sale  falls,  378.   When  the  property  sold 
is  vested  in  the  purchaser,  ibid.     Whe- 
ther and  when  the  credit  of  the  purcha- 
ser is  followed,  379.    Sale  on  abate- 
,  merit,  bow  to  be  understood,  whether 
for  read  j  money,  or  upon  a  certain  day, 
ibid.     Requisites  to  a  valid  purchase, 
380.      Whether  necessary  to  make  a 
memorandum  of  the  transaction,  ibid. 
Who"  may  buy  and  sell,  381.    Delivery 
of  what  has  been  sold,  how  to  be  made, 
383.      Under  or  over  measurement  of 
lands  sold,  is  to  be  indemnified,  386, 
387-      What  indemnification  is  to  be 
made  for  defects  in  an  article  sold,  387- 
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Purchase — continued. 
Especially  tor  a  horse,  ibid.  388.  For 
cattle,  388.  And  swine,  ibid.  Appro- 
priation how  to  be  understood  in  pri- 
vate sales,  394.  What  conditions  may 
exist  under  a  purchase,  and  what  not, 
397—400. 

Q. 

Quit-rent  Right,  what,  and  how  to  be 
contracted  for,  143.  Whether  and 
when  it  terminates,  144.  May  be  sold 
by  a  quit-renter,  and  ceded  to* another, 

145.  Whether,  in  case  of  a  division  of 
quit-rent  ground,  the  rent  ought  also 
to  be  divided,  and  what  is  usual  in  such 
cases,  ibid.  Whether  in  case  of  any 
accident  or  loss  being  sustained  in  the 
rent,  an  abatement  is  to  be  allowed, 

146.  How  quit-rent  right  is  acquired, 
ibid.    How  it  is  terminated  and  lost, 

147.  Difference  between  the  antient 
quit-rent  right  and  tribute  or  tax-right, 
152.  Effect  of  prescription  on  a  quit- 
rent,  133. 

R. 

Rape  of  women,  how  punished,  478, 479, 
482. 

Reclamation  of  any  thing  paid,  or  agreed 
to  be  paid,  in  what  cases  it  may  take 
place,  371. 

Re-convention,  what,  551.  592.  In  what 
cases  it  is  a  tacit  acknowledgment  of 
jurisdiction,  ibid.  When  a  re-convention 
must  be  made,  552.  It  does  not  pre- 
vail after  sentence  pronounced,  ibid. 
Nor  in  cases  of  a  different  nature,  ibid. 
Nor  against  any  one  who  litigates  in 
the  name  of  another,  553.  Within 
what  time  it  must  be  brought  in,  592. 
Difference  between  it  and  compensa- 
tion, ibid.  In  what  cases  it  takes  effect, 
ibid.  593.  How  to  be  instituted,  593. 
How  it  terminates,  ibid.  Not  to  be 
made  in  appeal,  649. 

Redemption.    See  Appropriation,  Rent. 

Redress,  in  what  cases  to  be  granted,  505.  " 
By  and  to  whom  to  be  applied  for,  ibid. 
When  it  takes  its  commencement,  ibid. 
On  what  occasions  granted,  506, 507. 

Reduction,  what  pleas  are  to  be  made  in, 
648. 

Reformation,  when  to  be  prayed  for,  637. 
Difference  between  it  and  an  appeal, 
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Reformation— continued. 

637,  638*    What  pleas  are  to  be  made 
in,  647. 

Refutation,  in  a  case,  what,  699. 

Rejoinder,  how  to  be  made,  605.  698. 700. 

Relationship  defined,  32,  33.  By  the  fa- 
ther's or  mother's  side,  how  to  be  dis- 
tinguished, 36.  Distinguished  into  lines 
and  degrees  or  members,  37.  Of  the 
right  and  collateral  lines  of  relation- 
ship, ibid.  The  right  line  between  pa- 
rents and  children,  now  to  be  reckoned, 
38 ;  and  also  the  collateral  line,  ibid. 
Degrees  of  relationship,  how  to  be 
reckoned  according  to  the  written  laws, 
ibid.  39.  Table  of  equal  and  unequal 
lines  of  relationship,  40.  Affinity  how 
to  be  reckoned,  in  enumerating  degrees 
of  relationship,  41.  Who  are  consi- 
dered the  nearest  relations,  260. 

Relief  against  inhibition,  interjection,  or 
prosecution  of  appeal  or  reformation, 

638.  What  pleas  are  to  be  made  in 
relief  of  appeal,  647. 

Remission  of  Punishment  of  Crime,  in  what 
cases  to  be  granted,  508.  Difference 
between  it  and  pardon,  509.  Letters 
of,  must  be  confirmed,  ibid. 

Remission  of  debt,  499.  Whether  and 
when  the  major  part  of  the  creditors 
can  compel  the  inferior  number  to  allow 
remission  of  the  whole  or  part  of  a 
debt,  504. 

Renovation  of  debt,  500. 

Rents,  how  far  to  be  considered  as  move- 
able or  immoveable  things,  102,  103. 
Effect  of  prescription  on  a  quit-rent  or 
an  irredeemable  rent,  133.  And  in 
the  case  of  a  common  hypothecated  or 
mortgaged  rent,  134.  Small  rents, 
•  how  collected,  154 — 156.  Of  the  re- 
demption of  such  rents,  156,  157. 
Nature  of  perpetual  rents,  157.  Re- 
demption or  rents,  how  to  be  effected, 
if  not  regulated  by  contract,  158. 
How  to  be  made  when  the  rent  is 
fixed  in  a  certain  specie  and  value  in 
money,  159.  How,  when  no  certain 
species  is  mentioned,  or  if  a  certain 
species  be  mentioned,  but  not  the 
value,  1 60.  How  such  redemption  was 
antiently  effected,  when  money  was  not 
current,  161.  Rent  of  houses,  in  what 
order  to  be  paid,  361.  May  be  appro- 
priated by  redeeming  them,  391,  392. 
bee  Irredeemable  Rent  and  Quit  Rent. 


Replication,  how  to  be  made,  605 
700. 

Representation,  effect  of,  in  an  entailed  in- 
heritance, 260. 

Reprisal,  what,  and  when  it  has  east, 
526,  527. 

Requisitorial  Letters,  of summoning  by,575. 

Restitution  ought  to  be  made  of  » thing 
unfairly  possessed,  120.  Of  fiefs  pur- 
chased, how  and  to  whom  to  be  node, 
175—177. 

Retention,  effect  of,  in  discharge  of  a  debt. 

497. 

Revenue  Cases,  before  whom  to  be  insti- 
tuted, 560. 

Revision,  when  it  takes  place,  639.  Wbat 
is  to  be  observed  therein,  ibid.  Wi- 
ther it  takes  place  against  a  Toliraun 
condemnation,  ibid.  Whether  it  ce 
stop  execution,  640.  What  pleas  ire 
to  be   made  in,  649. 

Rhineland  or  Rynland,  Inspectors  ot 
when  and  by  whom  appointed  \i 
Mode  of  distraining  there,  according* 
the  dyke  laws,  690. 

Right  defined,  I.  Wherein  it  cons* 
27.  Different  kinds  of,  ibid.  Rtf* 
of  men  and  women,  29—32.  Of  fo- 
reigners, how  to  be  distinguish*^  4J- 
Action  of  right,  extensively  coofldoei 
573.    And  narrowly  considered,  &£ 

Road,  right  o&  199.  How  to  be  «d, 
ibid.  Course  of,  200.  Roads  btsufe- 
once,  ibid. 

Robbery,  what,  488.     See  Theft. 

Roman  Law,  universal  prevalence  of,  *• 
Introduction  of,  into  Holland,  5,  t« 
What  power  it  gives  women  over  tk* 
own  persons  and  property,  30. 

Rural  Services,  nature  and  different  ti^ 
of,  198— 203.    How  lost,  203— 205 

Rynland*  See  Rhineland. 

S. 

Sacrilege,  what,  and  how  punishable,  45". 

458. 
Safe-conduct,  letters  of,  when  giutt- 

509.    And  of  their  effect,  5 10-61- 
Salaries  of  professors,  &c  not  to  be  * 

rested,  547. 
Sale.    See  Purchase, 
Salutary  clause,  what,  583. 
Sanctuary,  extent  of  the  privileysC*- 

54.  Abolished,  510.   Inconsistent .it* 

all  laws,  both  human  and  dirine,  51' 
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Schependom,  (Law  of)  ;  of  succession  ac- 
cording to  it  in  doubtful  cues,  292.  In 
the  descending  line,  293.    How  pa- 
rents, children,  and  grandchildren  take 
by  succession   under   this  law,    Md. 
Whether  the  descendants  of  brothers' 
and   sisters9   children   inherit   before 
others,  294,    When  the  grandfather 
and  grandmother  become  joint  heirs, 
ibid.    How  the  succession  goes  among 
collateral  relations  under  this  law,  295. 
How  this  law  is  to  be  distinguished 
from  that  of  Aasdom,  302.    Defects 
therein  and  remedies  for  them,  303-— 
306* 
Sea,  things  found  in,  to  whom  to  be  ap- 
propriated, 1 12. 
Secretary,  office  of,  518,  519. 
Secular  Persons,  how  distinguished  from 

spiritual  persons,  53* 
Security  or  Surely,  and  Joint  Debt,  bind- 
ing one's  self  together  with  another,  of 
what  effect,  and  how  far  applicable, 
when  a  person  is  bound  for  the  whole 
or  for  his  share,  326,  327.    Security  or 
surety  defined,  327.  Who  may  be  sure- 
ties or  not,  ibid*    For  what  sort  of  debts 
security  may  Jbe  given,  328.    Whether 
any  one  remaining  security  for  more 
than,  or  for  something  else  besides  what 
the    debtor    owes,   is    under   obliga- 
tion, ibUL    Suretyship  must  take  place 
clearly,   with  full  knowledge,  and  pre- 
meditated design,  329.    No  one  may 
become    security  for  a   crime  subject 
to   corporal  punishment,  ibid.     Privi- 
leges allowed  to  sureties,  330.    When 
they  cease  and  are  not  to  be  used,  331. 
When  they  cease  through  renunciation, 
332.     How  such  renunciation  is   ef- 
fected,  ibid.    Whether  a  creditor,  by 
suing  the  debtor,  releases  the  security, 
ibid-    Whether  a  security  may  be  called 
upon,   before   execution    against    the 
debtor,  ibid.  What  privileges  a  security 
has,  to  obtain  indemnification  against 
the  debtor  and  joint  security,  332, 333. 
When  suretyship  terminates  or  becomes 
void,  334.    Whether  and  when  a  se- 
curity may  demand  to  he  released  from 
bis    suretyship  before  payment,   ibid* 
Whether  and  when    he  is  released, 
through  prolongation  of  the  time  of 
payment,  335,    Whether  and  when  a 
person  is  obliged  to  give  surety,  in  case 
of  a  sale  of  property,  384,  38k    Secu- 


Security, 

rity  may  be  given  in  certain  cases  for 
persons   arrested,    549.     Whether  it 
may  be  demanded  for  costs,  689. 
Setting.  See  Purchase. 
Sentence,  hew  to  be  pronounced,  and  how 
understood  when  the  votes  are  equal, 
625.    Of  interlocutory  and  definitive 
sentences,  626.  By  whom  to  be  effected, 
650.    Execution  of,  how  to  be  made, 
55 1—654.    Of  the  effect  of  opposition 
acriast  such  eseoutiou,  655—658.  See 
also  Decree. 
Sequestration,  provision  of,  what,  wherein, 
and  when  it  is  effected,  374,  375.    Se- 
questration under  a  third  person,  what, 
and  when  necessary,  351.    Difference 
between  it,  lsymp  under  the  law,  and 
giving  of  a  thing  into  custody,  352. 
Servants,  hiring  of,  407.    Nature  of  their 

eoutwes  with  their  masters,  498. 
Servants'  Wages,  vrhat   preference  they 

have  over  debts,  867. 
Service  defined,  189.  How  to  be  obtained 
by  contract   or  cession,  190.    How, 
through  right  of  possession  and  prescrip- 
tion, ibid.    Whether  and  when  suffer- 
ance implies  right  of  servitude,  ibid. 
If  a  proprietor  of  two  separate  houses 
makes  full  use  of  them,  and  afterwards 
sells  them  again  separately,  each  house 
reserves  its  former  incumbrances  and 
benefits,  without  the  right  of  service 
used  between  them  both,  unless  the 
same  be  mentioned  at  the  sale,  191. 
Difference   between  house  and  rural 
services,  192.  Nature  of  house  services, 
193—198.     And  of    rural    services, 
198 — 203.    In  what  manner  a  service 
is  lost,  203—206. 
Servile  People,  condition  of,  48,  49. 
Setoff,  effect  of,  in  discharge  of  a  debt, 

497. 
Sheriffs  hnve  no  right  of  appropriation, 

396. 
Ship,  in  what  ease  hypothecated  to  the 
master  of  the  ship  and  crew  and  others, 
361,  362.  The  owner  of,  how  far 
bound  for  the  master,  920.  And  by 
the  master,  346.  Insurance  of,  347, 
348.  Not  allowed  to  deviate  from  her 
course,  when  insured,  except  in  case  of 
necessity,  348.  Obligation  of  masters 
of  ships  to  their  passengers,  493,  494. 
Obligation  of  the  owner  of  a  ship  that 
runs  down  another,  494. 


7*6 

Sick  Persons,  marriage  of,  before  the  bed, 
how  far  legal  72,  73. 

Simple  things,  what,  102. 

Sisters.    See  Brothers  and  Sisters. 

Slander,  what,  and  how  to  be  punished, 
481.  Action  for,  within  what  time 
lost,  ibid.  482. 

Slavery,  unknown  in  the  Netherlands,  28* 

Smuggling,  how  punishable,  686*  689. 

Sodomy,  how  punished,  486. 

Soldier's  Pay,  not  to  be  arrested,  646. 

Son,  in  what  case  a  father  is  answerable 
for,  526. 

Soothsayers*  who,  and  how  punishable, 
464—466. 

Spiritual  Goods,  what  devolve  for  the 
general  benefit,  188.  What  are  ex- 
cepted from  such  devolution,  189* 

Spiritual  Institutions,  on  the  patronage 
of,  186,  187. 

Spiritual  Persons,  how  distinguished  from 
secular  persons,  53.  Privileges  and 
exemptions  of,  55.  How  far  the 
property  of  spiritual  persons  may,  by 
inheritance,  devolve  upon  the  clergy, 
55,  56.  How  far  the  spiritual  law  is 
in  force  among  us,  56. 

Sponsors,  how  far  they  can  inherit  under 
the  will  of  their  god-children,  225. 

Stadholder,  powers  and  functions  of,  1 1 , 1 2. 

State,  privilege  of  the,  in  the  payment  of 
debts,  359. 

States,  council  of,  9.  Of  Holland  and 
West  Friesland,  councils  of,  10. 

States  General,  council  of,  9.  Chamber 
of  accounts  of,  ibid. 

Stranded  things,  to  whom  appropriated, 
112. 

Street-Guardian,  who,  30. 

Submission  to  jurisdiction,  nature  of,  550, 
551.  Submission  to  condemnation, 
whether  voluntary  or  prayed  for,  how 
to  be  effected,  556, 557* 

Substitution  of  heirs,  defined,  250.  Of 
one  person  in  the  room  of  many,  of 
many  in  the  room  of  one,  or  many  in 
the  room  of  many,  ibid*  251.  Their 
share  in  equal  or  unequal  portions,  sti- 
pulated, 251.  In  substitution  every 
thing  is  understood  to  be  included,  that 
is  expressed  in  the  first  institution, 
ibid.  Whether  and  how  far  substitution 
relating  to  minors,  is  in  force  among 
us,  ibid.  When  and  how  substitution 
ceases,  252.  Effect  of,  in  bequests  or 
legacies,  272,  273. 
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Succession  to  feudal  tenures,  166.  172' 
Whether  representation  is  allowed 
therein,  172.  Succession  to  inherit- 
ances, generally,  in  what  cases  it  takes 
place,  286.  Divisions  of  this  right, 
287.  Distinction  between  inheriting 
per  capita,  and  per  stirpes,  ibid.  Does 
not  hold  in  the  case  of  illegitimate 
children,  ibid.  How  the  succession 
goes  in  the  descending  line,  where 
there  are  children  or  grandchildren  of 
several  marriages,  ibid.  How  in  the 
ascending  line,  ibid.  Order  of  ac- 
cession among  collateral  heirs,  288. 
Law  of  Holland,  concerning  succession. 
288, 289—29 1 .  Of  succession  accord- 
ing  to  the  municipal  law,  and  especsailr 
according  to  the  law  of  SchepeooW 
292—296.  According  to  the  Aa*dWs 
law,  297—302.  And  according  to  6stt 
these  laws,  302—307. 

Suit,  dismission  of,  for  non-appearance 
of  the  parties,  580.  Completion  o* 
suits,  what,  594.  Instructions  for,  ad 
various  forms  of  completing  orconchiri- 
ing  suits,  595—608.  Suits  (Criminals 
who  are  excused  from,  524, 

Summoning,  defined,  573.  How  to  be 
effected  before  superior  and  inferior 
judges,  574.  Of  summoning  oat  of  a 
jurisdiction,  by  notice  delivered,  and 
by  requisitprial  letters,  575.  By  edie- 
tal  citation,  when  out  of  the  province. 
ibid.  576. 

Supplement,  nature  of,  in 'succession  to 
property,  304.  When  it  takes  place, 
ibid.  In  what  respects  it  differs  from 
an  inheritance  per  stirpes,  ibid.  305. 

Surete*  des  Corps,  what,  503. 

Surety.     See  Security. 

Swans,  penalty  on  talcing,  109. 

Swine,  sold,  defects  in,  how  to  be  in- 
demnified, 388. 

Synod  (Provincial),  regulations  for  uu 
meetings  of,  566. 

T. 

Tally,  how  far  evidence,  612. 

Taxes,  how  collected,  689. 

Tax-right,  defined,  152.  Difference  be- 
tween it  and  the  antient  quit-rent  rigfet* 
ibid.  153. 

Testament.  1«     r„ 

Testator.    J^elViU. 

Theft,  what,  488.  Whether  punishabt? 
with  death,  ibid.  489,  490.    Fub&- 
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ments    inflicted  for  theft  of  various 
things,  491,  492. 

Thieves,  penalty  of  harbouring,  492. 

Things,  defined,  101.  Are  either  simple 
or  compound,  102.  Corporeal  or  in- 
corporeal, ibid.  Moveable  or  immove- 
able, ibid.  Of  things  belonging;  to 
nobody,  103.  Different  kinds  of  things 
belonging  to  any  body,  104;  and  of 

.  things  common  among  mankind  in  ge- 
neral, ibid.  Of  things  common  to  the 
public,  1 05  ;  and  belonging  to  private 
persons,  ibid.  Things  having  no  owner, 
how  acquired,  107*  Particularly  ina- 
nimate things,  HI;  and  things  found 
in  the  sea,  stranded,  or  lost,  112.  Booty 
taken  from  enemies,  1 13.  Barren  and 
abandoned  lands,  ibid.  Treasure  found, 
114. 

Third  'Persons,  not  bound  by  agreement, 

317. 

Tithes,  right  to,  defined,  148.  Its  origin, 
ibid.  Different  kinds  of,  149.  Crying 
tithes,  ibid.  Small  tithes,  150.  Whe- 
ther hemp  is  subject  to  tithe,  ibid. 
Tithes,  how  to  be  collected,  151. 

Tolls,  what  persons  and  places  are  free 
from  them,  51,52. 

Torture,  what  proofs  are  sufficient  for  ap- 
plying it  to  any  one,  672.  In  whpt 
manner  the  offender  may  defend  him- 
self against  the  torture,  ibid.  In  what 
manner  it  is  to  be  applied,  673.  What 
is  to  be  done,  if  the  person  tortured 
endures  the  pains,  674,  675. 

Trade  does  not  produce  a  forfeiture  of 
nobility,  382.  Of  trade  by  adventure, 
398. 

Tradition  or  transfer  of  moveable  pro- 
perty, how  to  be  made,  121  ;  and  of 
immoveable  property,  123.  By  whom 
tradition  or  transfer  to  be  made,  124, 
125.  Private  and  fraudulent  transfers, 
how  to  be  annulled,  126. 
Transaction,  in  what  case  a  person  may 

repent  of,  or  recede  from,  370. 
Transgression  of  revenue  laws,  how  punish- 
able, 687.    By  whom  to  be  judged, 

ibid. 
Transmission  (tacit)  of  an  estate,  when  it 

takes  place,  275,  276. 
Treason,  how  punishable,  455,  456. 
Treasure-trove,  to  whom  it  belongs,  1 14. 
Trebellianic  Portion,  what,  and  when  it  is 

to  take  place,  281.    What  included  in 
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it,  283.    When  it  may  be  prohibited, 

281.  Cannot  take  effect  against  the 
poor,  ibid.    When  it  ceases  and  is  lost, 

282.  In  what  cases  a  deduction  of  it 
may  take  place,  282,  283.  Tax  of  the 
twentieth  penny  thereon,  by  whom  to 
be  paid,  284. 

Tribunals,  what,  and  where  to  be  held, 
515.  Tribunal  of  aldermen  in  the 
cities,  13.  Origin  of  the  bailiff's  tri- 
bunal of  well-descended  men,  14,  15. 
Jurisdiction  of  spiritual  tribunals 
among  us,  56. 

Tribute,  defined,  162.  Difference  between 
it  and  the  antient  quit-rent  right, 
ibid. 

Trust  inheritance,  nature  of,  253.  See 
Entails,  Deposit* 

Truth,  evidence  of,  may  not  be  refused, 
613. 

Turf,  of  the  usufruct  of,  138. 

u. 

Union  of  Utrecht,  8. 

Universities,  privileges  of,  57,  58. 

Use,  nature  of  a  mere,  138. 

Usufruct,  full,  defined,  137.  Nature  of  a 
defective  usufruct,  138.  „  What  is  inclu- 
ded under  usufruct,  ibid.  139.  Usufruct 
distinguished  into  usufruct,  and  having 
the  use  and  profit  of  an  estate  for  life, 
without  having  the  actual  property  of 
the  estate,  139.  Whether  usufruct 
may  be  transferred  to  another  or  in- 
cumbered, 140.  What  kinds  of  charges 
are  to  be  borne  by  the  usufructuary, 
141.  Usufruct,  how  acquired,  ibid. 
How  it  devolves  again  on  the  proprie- 
tor ;  and  when  it  ceases,  and  to  whom 
the  fruits  belong,  ibid.  Of  the  termi- 
nation of  usufruct,  by  its  cession  to 
the  usufructuary,  142.  And  through 
*  disuse,  143.  Property  when  compre- 
hended under  usufruct,  26 1 .  Property 
and  usufruct,  how  to  be  distinguished 
in  an  inheritance,  ibid.  Whether  usu- 
fruct may  be  bequeathed,  267*  Espe- 
cially that  of  entailed  prooerty,  ibid. 
268. 

V. 

Vagabonds,  how  punished,  492. 
Vassals  (feudal),  services  due  from,  to  the 
lord,  169.    Whether  and  how  far  they 
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are  free   from   those   serried    169. 

Their  oath  of  fealty,  ilrid.  170. 
Vicarages,  nature  of,  186.    Gift  of  them, 

by  and  to  whom  to  be  made,  187. 
Victual*,  bequest  of,  how  to  be  under* 

stood,  269. 
Violence,  how  punished,  478. 

w. 

Waggoner,  driving  his  waggon  too  fast, 
obligation  of,  494.  If  two  waggons 
meet  each  other,  how  one  of  them 
ought  to  go  out  of  the  way,  496. 

Walk  in  what  manner  a  building  may  be 
erected  upon  or  against  a  common, 
194.  The  joint  use  of  a  wall,  how  to 
be  distinguished,  tbid.  196.  Everyone 
may  make  a  standing  light  in  his  own 

wafi,  197.  ■  m_j 

Ward.  See  Guardian  ana  Ward. 

Warranto,  by  whom,  how,  and  when  it 
it  to  he  made,  384.  Application  for 
time  to  warrant,  whether  and  when  to 
be  made,  589. 

Water,  right  of  egress  ^  *V""  ** 
200,  201.  Passage  for,  201.  Of  the 
right  of  giving  water  to  one's  cattle 
over  the  ground  of  another  person, 
202.  A  water  leading,  what,  ilrid. 
Bight  to  a  passage  by  watt*,  tirid. 
How  and  by  whom  to  be  maintained, 
ibid.  No  filth  to  be  discharged  into 
running  water,  203. 

Watercourse,  right  of,  196. 

Woe,  right  .eft  199-201. 

Wsk-born  Men,  who  they  were,  47.  Ori- 
gin of  the  tribunal  of  well-descended  or 
»eU-for*  men,  14*  15. 

WidouPat  Widower,  having  children  by  a 
former  marriage,  how  far  they  may  be- 
queath property  to  the  second  consort, 
227.     Privileges  of  widowa  in  suits, 

541. 

Wife,  em*  only  allowed,  and  why,  70. 
How  fer  she  may  inherit  from  her  hus- 
band, at  certain  places,  228.  What 
privilege**  hypothecation  she  has  upon 
ner  husband's  property,  362.  What 
presents  given  by  and  to  husbands 
and  wives  during  marriage  are  effec- 
tual, 427.  When  responsible  for  her 
husband,  525.  See  Antenuptial  Con- 
tracts, Community,  and  Husband 
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Wiil  (Last),  or  testament,  defined,  209. 
Different  sorts  of  wills  or  testaments 
and  codicils,  Urid.  They  are  otter 
nuncupative  or  written,  Und\  Whether 
valid  without  being  introduced  into 
writing,  211.  Nature  of  written  or 
closed  wills,  ibid.  Wills,  whether  nun- 
cupative or  written,  how  made  ud 
confirmed,  21 2.  Invalidated,  if  stteK- 
ed  by  a  witness  supposed  to  be  abm 
fourteen  years  of  age  at  the  time  of  its 
execution,  but  who  is  afterwards  food 
to  be  under  that  age,  213.  A  blind 
person's  will,  how  made,  titt.  Wb- 

*  ther  its  contents  ought  to  be  hwm 
to  witnesses,  214.  Whether  a  «H 
executed  according  to  the  solemnities 
required  at  one  place,  can  tike  effect  a 
another  place,  where  more  or  other  so- 
lemnities are  required,  215.  Of  prm* 
leged  wills,  ibid.  Will  of  a  fete 
among  his  children,  ML  Of  a  nali- 
tary  person  on  actual  service,  216.  A 
will  made  during  the  plague,  or  for  tk 
benefit  of  the  poor,  216.  When  w2b 
begin  to  take ellect,  ilrid.  Eftcttfthe 
derogatory  clause,  217-  Wills,  to* 
altered  and  made  void,  218, 219.  How 
and  when  a  will,  being  valid  of  feeit 
the  tenor  thereof  becomes  invalid,  220. 
Who  are  legally  incapacitated  fom 
making  a  will,  221—223.  Of  wte 
property  and  in  whose  behalf  persons 
may  not  freely  dispose  by  will,  223.  It 
husband  and  wife  bequeath  property  to 
each  other,  on  condition  that  the  bar- 
est liver  shall  take  all  the  property,  sack 
longest  liver,  after  enjoying  die  hew* 
of  the  whole,  cannot  make  a  wiQ  ofta 
or  her  share,  223,  224.  Who  nay 
not  inherit  by  will,  224-228.  En* 
and  ignorance  of  the  writer  cannot  fee- 
der the  testator's  desire,  243.  Ho* 
far  the  claiming  of  an  estate,  orin*» 
toryof  the  estate,  or  security,  cant* 
prohibited  by  last  will,  248, 249.  H* 
far  an  ante-nuptial  contract  bas  t* 
effect  of  a  last  will,  and  exists  as » 
425.  Disputes  concerning  wilfe** 
opened  or  perused,  may  not  be  deo** 
by  agreement,  623. 

William  Prince  of  Orange,  **■*£ 
tector  of  the  Netherlands,  9.  H*j 
punishment  for  the  murder  of,  4*« 

Witness,  if  under  14  years  of  age,  ^ 
be  a  good  witness  to  the  attention «" 
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will,  213.  Whether  witnesses  ought  to 
be  apprised  of  its  contents,  214.  Of 
proof  by  witnesses,  612.  Who  may 
not  be  witnesses,  ibid.  613.  Of  £h'e 
swearing  and  hearing  of  them,  614. 
Whether  it  ought  to  take  place  also  in 
the  presence  of  witnesses,  614.  Of 
requisitory  letters  to  hear  witnesses  re- 
siding out  of  the  jurisdiction,  615*  Of 
inquest  valetudinary  in  aged  witnesses, 
615.  How  sworn  in  the  cities  and  in 
the  country,  615. 

Women,  how  distinguished  from  men,  29. 
At  what  age  they  may  marry,  ibid.  Are 
excluded  from  all  offices  and  dignities, 
ibid.  What  power  is  given  to  them,  over 
their  own  persons  and  property,  by  the 
Roman  law,  30.  Their  condition  in 
Germany,  Overyssel,  Oelderland,  and 
Holland j  ibid.     How  far  married  wo* 


Women— continued, 
men  are  under  the  guardianship  of  their 
husbands,  ibid.  3 1 .  Whether,  and  how 
far,  a  married  woman  can  bind  both 
herself  and  her  husband,  ibid.  32. 
Rape  of  them  how  punished,  478. 
Ravishing  and  forcible  abduction  of, 
479,  480.  In  what  cases  they  may 
sue  or  be  sued,  523.  What  compen- 
sation to  be  made  to  one,  for  deflower- 
ing, 482,  483. 

Writings,  public,  how  far  evidence,  610* 
How  to  be  confirmed,  ibid.  What 
credit  is  to  be  given  to  Writings  made 
before  the  court,  611. 

-,  private,  how  far  evidence,  610, 


611,  612. 


Z. 


Zealand,  right  of  succession  in,  295* 
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INTRODUCTION. 


In  order  to  render  the  present  volume  more  useful  as 
a  manual  of  the  actual  law  of  Ceylon,  it  has  been 
deemed  expedient  to  annex— 

1.  A  description  of  the  established  customs,  usages, 
and  institutions,  according  to  which  civil  cases  are 
decided  among  the  Malabar  or  Tamul  inhabitants  of  the 
province  of  Jaffna,  on  the  island  of  Ceylon,  particularly 
respecting  inheritances,  adoptions,  grants,  appropria- 
tions, sales,  purchases,  mortgages  and  redemptions  of 
lands  and  gardens ;  and, 

8.  Certain  special  laws  concerning  the  Moors  or 
Mohammedans,  who  inhabit  parts  of  the  province  of 
Jaffna,  as  well  as  parts  of  all  the  adjacent  provinces 
of  Ceylon,  relating  to  matters  of  succession,  right  of 
inheritances,  and  other  incidents  occasioned  by  death, 
and  also  concerning  matrimonial  affairs. 

In  preparing  these  Collections  of  Customs  and  Laws 
for  the  press,  no  other  liberty  has  been  taken,  than  to 
correct  the  rude  English  of  the  Ceylonese  (Dutch) 
translator,  to  render  the  sections  more  distinct,  and 
to  supply  marginal  notes  for  the  greater  convenience 
of  reference. 

The  following  account  of  these  two  Collections  of 
Customs  and  Laws  is  taken  from  the  report  which  Sir 
Alexander  Johnston,  Chief  Justice  and  First  Member 
of  his  Majesty's  Council  on  Ceylon,  made  to  his  Ma- 
jesty's government,  of  the  circuit  which  he  performed 
through  the  northern  provinces  of  that  island,  in  May 

1814. 

"  No  people  can  be  more  attached  to  their  antient 
institutions  than  the  native  inhabitants  of  the  province 
of  Jaffna:  and  nothing  is  pa  ore  calculated  to  secure 
their  respect  for  the  administration  of  justice,  than  a 
strict  adherence  on  the  part  of  the  courts  (whenever 
circumstances  will  permit)  to  those  customs,  which  the 
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experience  of  ages  has  shewn  to  be  applicable  to  their 
situation,  and  which  have,  therefore,  obtained  among 
them  all  the  force  and  authority  of  law. 

"  The  native  inhabitants  of  that  province  consist  of 
two  descriptions  of  people,  differing  from  each  other  in 
their  origin,  religion,  and  laws.     The  one  are  the  Tamul 
or  Malabar  inhabitants,  whose  names,  features,  manners, 
and  language,  as  well  as  the  historical  fragments  and 
popular  traditions  met  with  at  Jaffna  and  at  Madura, 
distinctly  prove  them  to  be  descended  from  that  antient 
people,  who  inhabited  all  the  southern  provinces  of 
India  before  they  were  subject  to  the  Tellinga  empire 
of  Vijeyanugger.  The  other  are  the  Lubbes,  or  Moham- 
medan inhabitants,  who  are  descended  from  the  Arabs 
of  the  house  of  Hashem,  who  were  driven  from  Arabia 
in  the  early  part  of  the  eighth  century,  by  the  tyranny  of 
the  caliph  Abu  '  Al  Melek  ben  Merivan  j  and  who,  pro- 
ceeding from  the  Euphrates  southward,  settled  along  the 
coasts  of  Ceylon,  as  well  as  along  those  of  the  peninsula 
of  India. 

^  The  Tamuls, — some  of  whom  are  Christians,  but  most 
of  whom  are  worshippers  either  of  Vishnu  or  of  Sheva, 
•—(independently  of  the  Dhermaa  Shastra,  the  source  of 
all  Hindoo  law,  the  Viguyan  Ishuar,  a  law  tract  of 
great  authority  in  the  south  of  India,  and  Videp- 
vanga's  commentary  on  the  text  of  Parasara,  a  work  of 
equal  authority  in  the  Mysore  country)  have  a  custom- 
ary code  of  their  own  called  the  Thasavalema ;  which, 
although  it  provides  for  many  cases,  leaves  others  to  be 
decided  according  to  the  general  principles  of  Hindoo 
law,  as  evidenced  in  the  three  works  to  which  I  have 
just  alluded. 

"  The  Lubbes,  all  of  whom  are  Mohammedans,  inde- 
pendently of  the  Koran  and  the  innumerable  comment* 
aries  upon  its  text  (of  which  the  ones  most  in  repute  on 
Ceylon  are  those  written  by  the  professors  of  Mohamme- 
dan law  at  Caylpatnam)  have  also  a  customary  code  d 
their  own,  on  the  subject  of  marriages  and  inheritances; 
which,  though  founded  in  a  great  measure  on  tbe 
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Koran,  contains  some  modifications  arising  out  of  their 
local  circumstances,  and  differing  in  a  slight  degree 
from  the  general  law  upon  the  same  subjects. 

"  We  are  much  indebted  to  the  late  Dutch  govern- 
ment for  having  collected  and  reduced  into  writing  the 
various  customs,  of  which  the  above  two  customary 
codes  are  composed.  With  respect  to  the  first,  the  late 
Dutch  governor  Simons,  very  early  in  the  last  century, 
finding  that  such  customs  existed  in  the  province  of 
Jaffna,  and  that  great  injustice  was  experienced  by  the 
people  in  consequence  of  no  written  collection  of  them 
ever  having  been  made,  ordered  such  a  collection  to  be 
immediately  prepared.  This  was  accordingly  done  in  the 
year  1707,  from  the  reports  of  those  natives  in  the  pro- 
vince of  Jaffna  who  were  known  to  be  most  conversant 
on  the  subject ;  and  who,  by  affixing  their  names  to  the 
compilation,  as  a  proof  that  they  would  voudh  for  its 
authority,  gave  it  all  possible  weight  with  the  inha- 
bitants of  the  country. 

'*  This  Collection  supplied  the  rules,  according  to 
which  the  several  Dutch  courts  framed  their  decisions, 
from  the  year  1707  to  the  period  when  Jaffna  was  sur- 
rendered to  the  British  arms.  From  the  latter  period  to 
the  year  1806,  although  it  was  sometimes  referred  to,  yet 
from  its  being  in  Dutch,  its  contents  were  by  no  means  so 
well  known  as  they  ought  to  have  been  j  and  in  the  year 
1 806>while  I  was  on  my  first  circuit  through  the  province 
of  Jaffna,  aware  of  the  great  veneration  which  the 
people  entertained  for  this  Collection,  I,  with  the  ap- 
probation of  government,  caused  the  whole  of  it  to  be 
translated  into  English,  and  printed.  As,  however,  I 
had  not  an  opportunity  at  that  time  of  comparing  that 
translation  with  the  original,  and  as  I  have  •  since 
thought  that  it  may  be  much  improved  in  point  of 
arrangement,  I  took  the  opportunity  of  my  late  circuit 
to  consult  with  many  individuals  in  the  province  as  to  the 
alterations  which  it  would  be  advisable  to  adopt ;  and 
shall  at  an  early  period  take  the  liberty  of  submitting 
to  government  what  I  have  to  suggest  on  the  occasion. 
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ct  With  respect  to  the  second  collections  the  Dutch 
^governor,  Falck,  during  the  period  of  his  government, 
caused  a  collection  to  be  made  by  the  Mohaauqedan 
-priests  of  Batayia,  of  what  they  conceived  to  be  the 
Mohammedan  law  concerning  the  rights  of  inherit- 
H»oe  and  of  marriage,  and  sent  it  to  Jaffna,  in  order 
-tb&t  the  JLubbes  or  Mohammedan  inhabitants  cf 
,that  province  might  point  out  in  what  respects  it 
•differed  from  the  local  customs  that  prevailed 
among  them.  They  accordingly  did  so ;  and  the  go- 
vernor ordered  the  original  Collection,  as  modified  bj 
those  customs,  to  be  observed  among  the  Lubbes  at 
Jaffna.  At  my  suggestion,  an  English  translation  w» 
made  of  this  Collection,  and  printed  at  the  same  time 
that  the  Thasavalema  was  printed.'' 

Subsequently  to  the  above  report,  Sir  Alexander  Jpha- 
*ion,.  having  obtained  the  opinions  of  the  best  inforjned 
aramul  and  Mohammedan  stives,  concerning  thek 
respective  codes,  caused  copies  of  each,  drawn  up 
according  to  their  unanimous  opinion,  to  be  printed 
.911  paper,  in  Tamul  and  English,  and  sent  to  all 
the  courts  and  magistrates  on  the  island;  and,  to 
order  to  make  the  people  themselves  thoroughly  ac- 
quainted with  their  own  l*w$  and  usages,  he  further 
caused  numerous ,  copies  of  them,  in  the  Tamul  lan- 
guage, to  be  made  on  palmyra  le&oes,  and  circulated 
among,  the  native  heads  ®f  villages,  w^th  a  directum  to 
them,  to  explain  them  to  the  people  of  their  respective 
villages. 

How  far  each  of  these  codes  is  applicable  to  the  M&- 
labars  and  Mohammedans,  who  inhabit  the  different 
provinces  on  Ceylon,  may  be  seen  at  full  length  in  the 
report  made  by  Sir  Alexander  Johnston  to  his  Majesty's 
government,  in  November  1807 ;  when  he  submitted, 
for  their  consideration,  a  general  statement  of  the  Dutcfc 
and  native  laws,  whether  general  *>r  local,  which  pre- 
vailed on  Ceylon,  and  a  plan  for  framing  from  then  a 
short  and  simple  code  in  English,  Tamul,  and  Cingri&e, 
applicable  to  the  state  of  the  country. 
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DESCRIPTION  of  the  Established  Customs, 
Usages,  and  Institutions,  according  to  which  Civil 
Casts  are  decided  among  the  Malabar  or  Taraul 
Inhabitants  of  the  Province  of  Jaffna  on  the  Island 
of  Ceylon,  and  particularly  those  respecting  In- 
heritances, Adoptions,  Grants,  Appropriations, 
*~Skles,  Purchases,  Mortgages,  and  Redemptions  6f 
Lands  and  Gardens  pursuant  to  the  Order  con- 
tained in  a  Letter  bearing  date  the1 14th  'August 
1704,  written  here  by  the  Honourable  Governor  of 
Ceylon,  Dr.  Cornells  Joan  Simons,,  and  Council  at 
Columbo,  and  collected  together  by  me, the, under- 
signed,  after  an  experience  of  Thirty-five  Years, 

I  havingheen  for  the  most  part  of  that  time  amongst 

II  'the  Natives, 

SECTION  I. 
Of  Inheritance*  wnd  Succession,  to  Property. 
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1*  WILL  commence  by  rtating  that  a  man  and  woman  being 
A .  married,  the: de«cending  heirs  proceed  frojn  tbenvand  by 
tkoea,  the  attending  Jbein  auaaacertained*  so  a*  to  point  out  their 
ahsrt*  of  inheritances. 
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Of  Dowry. 


Of  the  Marriage 
of  Daughters, 
and  the  Dowry 
£iven  with  them. 


$  1.  From  antient  times,  it  has  been  an  established  custom 
or  law,  that  the  goods  brought  in  Jharriage,  or  acquired  bj  such 
husband  and  wife,  have  from  the  beginning  been  distinguished 
by  the  denomination  of  moedesiom,  or  hereditary  property,  when 
brought  by  the  husband;  and  when  brought  by  the  wife,  it  ws 
denominated  in  the  Malabar  language  chuUtum,  which  in  our 
language  signifies  dowry:  and  such  property,  as  is  acquired 
during  marriage,  is  denominated  tedijetadom^  at  in  our  lan- 
guage, acquisition.  On  the  death  of  the  father,  all  the  goods 
brought  in  marriage  by  him  were  inherited  by  the  son  or  sons; 
and*  when  a  daughter  or  daughters  married,  they  received 
dowry  or  chidcnam  from  their  mother's  property;  so  that  the 
husband's  property  always  remained  with  the  male  heirs,  and 
the  wife's  property  with  the  female  heirs,  but  the  acquisition  or 
.  Udijeteutom  was  divided  among  the  sons  and  daughters ;  the 
sons  however  were  always  obliged  to  allow  the  daughters  to  get  a 
larger  share. 

§  2.  But  in  process  of  time,  and  in  consequence  of  several 
changes  of  government,  particularly  those  ia  the  times  of  the 
Portuguese  (when  the  government  was  placed  by  order  of  the 
King  of  Portugal  in  the  hands  of  Don  Philip  Mascarenha),  se- 
veral alterations  were  gradually  made  in  those  customs  and  usages, 
according  to  the  testimony  of  the  oldest  Moodeliars;  so  that, 
at  present,  whenever  a  husband  and  wife  give  a  daughter  or 
daughters  in  marriage,  the  dowry  is  taken  indifferently,  either 
from  the  husband's  or  wife's  property,  or  from  the  acquisition,  in 
such  manner  as  they  think  proper ;  that  is  to  say,  by  parts  and 
pieces,  for  there  is  scarcely  any  person  who  can  say  that  he  pos- 
sesses the  sole  property  of  entire  pieces  of  grounds,  gardens, 
slaves,  &c,  for  it  will  generally  be  found  that  he  is  only  entitled 
to  the  half  or  to  one  sixteenth  part  of  the  property. 

§  S.  The  nearest  relations,  either  on  the  father's  or  mother's 
side,  from  a  particular  regard  to  the  bride,  often  enlarge  the 
dowry,  by  adding  some  of  their  own  property  to  it :  and  such  a 
present  should  be  particularly  described  in  the  doty,  marriage 
act  or  ola,  which  must  specify  by  whom  the  present  or  gift  b 
made,  and  the  donor  must  also  sign  the  act  or  ola;  but  such  a 
donation  or  gift  is  voluntary.  When  the  act  of  doty  is  executed, 
it  is  presumed  that  it  is  done  without  fraud ;  but  the  donor  does 
not  point  out  therein  what  his  share  is  of  the  pieces  of  ground, 
gardens,  or  slaves,  which  he  gives  by  pieces  to  his  daughter  or 
daughters,  but  says  merely  "  such  and  such  part  of  such  apiece 
of  ground;"   so  that,  frequently,  the  receiver  or  bridegroom 
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finds  himself  deceived  in  his  expectations :  which  always  causes 
differences  and  disputes,  for  many  often  expect  to  get  a  sixth 
part,  when  they  do  not  get  more  than  one  sixteenth.     For  in- 
stance, a  husband  and  wife  having  five  children,  viz.  two  sons 
and  three  daughters,  and  possessing  a  quarter  or  fourth  part  of    [ 
a  ground  called  Worlancooiy ;  of  which  they  give  as  a  dowry 
to  each  of  their  daughters,  when  they  marry,  a  fourth  part  of 
their  (the  husband's  and  wife's)  share  in  the  said  ground,  which 
together  is  three  fourths,  and  retain  the  other  one  fourth  for 
themselves  as  long  as  they  live:  but,  after  their  death,  the  two 
sons  come  and  take  each  the  half,  consequently  the  daughters 
have  no  more  than  one  sixteenth  part  each  of  the  said  ground 
and  the  two  sons  each  but  one  thirty-second  part ;  and  it  is  the 
same  with  the  donations  of  gardens,  slaves,  &c,  from  which  often 
disputes  also  arise.   The  daughters  must  content  themselves  with 
the  dowry  given  them  by  the  act  or  doty  olay  and  are  not  at  liberty 
to  make  any  further  claim  on  the  estate  after  the  death  of  their  pa- 
rents, unless  there  be  no  more  children,  in  which  case  the  daugh- 
ters succeed  to  the  whole  estate.     And  in  case  the  new  married 
couple,  to  whom  one  or  more  pieces  of  the  said  gardens,  slaves, 
&c.  have  been  given  in  marriage,  do  not  take  possession  thereof 
within  ten  years,  they  forfeit  their  claim  thereto:    for  there  has 
been  of  old  since  the  Pagan  times,  a  proverb,  Ottioem  chidanaoem 
pattyaal,  that  is,  immediate  possession  must  be  taken  of  dowry 
and  pawps.     If  this  be  not  done,  the  lands,  gardens,  slaves,  &c. 
again  become  a  part  of  the  common  estate,  in  the  same  manner 
as  if  they  had  never  been  given  to  the  young  married  couple; 
unless  they  can  produce  an  act  of  their  parents  concerning  their 
delay  in  taking  such  possession. 

J  4.  If  a  father  or  mother  gives  as  a  dowry  to  their  daughter 
or  daughters,  a  piece  of  land  or  garden  which  is  mortgaged  for 
a  certain  sum  of  money,  and  say  in  the  doty  ola  "  a  piece  of 
land  called  Kalloenanpuende,  which  is  mortgaged  to  Kandaapoe- 
dam  for  sixty  fanamsy  but  which  the  bridegroom  and  his  bride 
must  redeem  for  that  money  /'  and  if  they  are  unable  to  do  it,  and 
the  mortgagee  does  not  wish  to  retain  any  longer  the  mortgage 
for  the  money  lent  by  him,  the  parents  themselves  are  obliged 
to  redeem  it  \  and  notwithstanding,  (although  it  be  fifty  years 
afterwards)  the  said  mortgaged  land  or  garden  devolves  again*4 
to  the  child  to  whom  it  was  originally  donated  by  the  doty  ola, 
provided  the  money  for  which  it  had  been  mortgaged  is  paid  by 
$uch  a  child. 

$  5.  If  one  or  more  pieces  of  land,  garden,  or  slaves,  &c.  are 

given  as  a  marriage  gift,  respecting  which  at  the  expiration  of 
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some  years  a  law  suit  arises;  and  the  young  couple  lose  the  same 
-  by  die  suit,  the:  parents  who  gave  the  same  (and  after  their  de- 
cease the  sons)  are  obliged  to  make  good  the  loss  of  the  hud, 
garden,  or  slaves,,  &c,  for  a  well  drawn  up  and'  executed  doty 
ola  must  take  effect;  because  it  is  by  this  means  that  most  of 
the  girls  obtain  husbands,  aa  it.  is  not  tor  the  girls,  but  for  die 
property  that  most  of  the  men  marry ;  therefore  the  dowry  they 
lose  in  the  manner  above  stated  must  be  made  good  to  than 
either  in  kind  or  with  the  value  thereof  in  money.  Should  it 
happen,  that  after  the  marriage  of  the  daughter  or  daughters 
the  parents  prosper  considerably,  the  daughters  are  at  liberty  to 
induce  their  parents  to,  increase  the,  doty,  which  the  parents  have 
an  undoubted  right  to  do. 

If  all1  the  daughters  are  married  in  the  manner  above  stated, 
and  each  has  received  the  dowry  thea  given  by  their  parents! 
and  if  one  or  more  of  them  dies  without  issue,  in  such  case  the 
property  indisputably  devolves  to  the  other  sisters,  their  daugh- 
ters, and  grand-daughters;  but  if  there  should  be  none  of  them 
in  existence,  the  property,  in  such  cose,  falls  in  succession  to 
the  brothers,  their  sons,  and  grandsons*  if  any ;  if  not,  the  pro- 
perty reverts  to  the  parents,  if  alive ;  and  if  not,  the  husband's 
modcsiom,  or  hereditary  property,  and  the  half  of  the  tedzjeUutam, 
or  acquired  property,  (after  deducting  therefrom  the  half  of  the 
debts)  devolves  first  to  his  brother  or  brothers,  then  to  their  sons 
and  grandsons ;  and  the  wife's  cki4enam»  or  dowry,  with  the 
other  half  of  the  acquired  property,  after  deducting  therefrom 
also  the  remaining  half  of  the  debts,  devolves  to  her  sister  or  sis- 
ters, their  daughters  or  grand-daughters,  $d  infinitum. 

§  6.  Although  it  has  been  stated,  that,  where  a  sister  dies  with- 
out issue,  the  dowry,  obtained  by  her  from  her  parents,  devolves 
to  her  other  sister  or  sisters,  yet  it  sometimes  happens  that  her 
mother,  having  in  the  mean  time  become  a  widow  and  poor, 
requests  the  sister  or  sisters  of  the  deceased  to  allow  her  to  take 
possession  of  the  property  of  her  deceased  daughter  and  to  keep 
the  same  as  long  she  lives,  to  which  they  sometimes  agree,  but 
are  by  no  means  bound  to  do  it ;  but,  in  order  that  they  may  not 
subject  themselves  to  any  loss,  they  ought  to  have  the  property 
described  and  registered,  otherwise,  on  the  mother's  death,  the 
son  or  sons  will  come  and  take  possession  of  all  that  she  has 
left 
Of  the  Marriage  §  7.  Having  pointed  out  the  manner  in  which  the  daughters 
their  Portions.     are  giyen  hi  marriage,  and  what  becomes  of  their  property  wbea 

they  die,  I  will  now  proceed  to  state  what  relates  to  the  sons.   So 
long  as  the  parent*  live,  tte  *ons  may  not  olaim  any  tfupg  **»*» 
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soever :  on  the  contrary,  they  are  bound  to  bring  in  to  the  com- 
mon estate  (and  there  to  let  remain)  all  that  they  have  gained 
or  earned  during  the  whole  time  of  their  bachelorship,  excepting 
wrought  gold  and  silver  ornaments  for  their  bodies  which  have 
been  worn  by  them,  and  which  have  either  been  acquired  by 
themselves  or  given  to  them  by  their  parents,  and  that  until  the 
parents  die,  even  if  the  sons  have  married  and  quitted  the  pa- 
ternal roof.  So  that,  when  the  parents  die,  the  sons  then  Jlttt 
idhetit  the  property  left  by  thei*  parent*,  which  is  called  moedetiom 
or  hereffitaj'y  property.  And  if  any  of  the  sons  die  without 
leaving  children  or  grandchildren,  their  property  devolve* 
in  the  like  manner  a*  is  said  with  respect  to  the  daughters'  pro- 
perty, which  devolves  to  the  women  as  long  as  there  are  any. 
The  property  of  the  sons,  therefore,  devolves  to  the  men,  and, 
in  failure  of  them,  to  the  women :  and  although  the  parents  do 
not  leave  any  thing,  the  sons  are  nevertheless  bound  to  pay  the 
debts  Contracted  by  their  parents,  and  although  the  sons  have 
not  at  the  time  the  means  of  paying  such  debts,  they  never- 
theless ranain  at  all  times  accountable  for  the  same ;  which 
usage  of  the  hard  measure,  though  according  to  the  laws  and 
indeed  is  a  country.  * 

§  S.  Should  it  happen  that  age  renders  the  parents  incapable  of  Resignation 
of  administering  their  own  acquired  property,  the»  fttos  divide  rf  Proper- 
the  same,  in  ordfr  that  they  May  maintain  their  parents  with 
it :  and  it  will  be  often  found  that  sons  know  how  to  induce  their 
parents  to  sath  a  ditisiofe  or  resignation  of  their  property,  with 
a  promise  of  supporting  them  during  the  rest  of  their  life ;  but, 
should  the  sctas  not  fulfil  their  proinise,  thfc  parents  are  at  liberty 
td  resume  the  property  which  has  been  so  divided  among  die 
sons,  which  is  not  done  without  a  great  deal  of  trouble  and  dis- 
pute. And  the  experience  of  many  years  has  taught  us,  that 
such  parents,  (in  order  to  revenge  themselves  on  their  softs,) 
endeavdtff,  by  unfair  iheans,  to  mortgage  their  property  for  the 
benefit  of  their  rnarried  daughters  or  their  children :  and  for 
this  reasoti  it  has  beeft  provided  by  the  comtoandeur,  that  such 
parents  may  not  dispose  of  their  property  either  by  sale  or 
mortgage,  without  the  special  consent  of  the  commandettr9  which 
is  flow  become  a  law. 

§  9.  If  the  father  dies  first,  leaving  one  or  rnore  infant  chil-  OfSoccMuonto 
dren,  the  whole  of  the  property  remains  with  the  mother,  pro-  cb^JnutA*** 
Tided  she  takes  ihe  child  or  children  she  has  procreated  by  the  thei5  **<*&* 
deceased,  until  such  child  or  children  (as  far  as  relates  to  the 
daughters)  mafry  •  when  the  mother,  on  giving  them  in  iflar- 
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riage,  is  obliged  to  give  them  a  dowry,  but  the  son  or  sods  may 
not  demand  any  thing  so  long  as  the  mother  lives,  in  like  man- 
ner, as  is  above  stated  with  respect  to  parents. 

§  10.  Should,  however,  the  mother  marry  again,  and  hut 
children  by  her  second  marriage,  then  she  does  with  the  daugh- 
ters as  is  above  stated  with  respect  to  parents.  But  it  is  to  be 
understood,  that,  if  she  has  daughters  by  her  first  husband, 
she  is  obliged  to  give  them,  as  well  as  the  daughters  by  her 
second  husband,  their  dowries  from  her  own  doty  property;  and 
if  the  son  or  sons  marry  or  wish  to  quit  her,  she  is  obliged  to 
give  them  the  hereditary  property  brought  in  marriage  by  their 
father,  and  the  half  of  the  acquired  property  obtained  by  the 
first  marriage,  after  deducting  therefrom  the  dowry  which  mij 
have  been  given  to  the  daughters. 

If  the  mother,  of  whom  we  have  just  spoken,  also  dies,  the 
sons,  both  of  the  first  and  second  marriage,  succeed  to  the  re- 
maining property  which  the  mother  acquired  by  marriage; 
besides  which  such  son  or  sons  are  entitled  to  the  half  of  the 
gain  acquired  during  the  mother's  marriage  with  his  or  their 
father,  and  which  remained  with  the  mother  when  he  or  site 
married,  and  provide^  that  therefrom  are  also  to  be  paid  the 
debts  contracted  by  her  or  their  father  when  alive. 

But  if  any  part  of  that  property  is  diminished  or  lessened 
during  the  second  or  last  marriage,  then  the  second  husband,  if 
he  still  be  alive,  or  if  he  be  dead,  his  son  or  sons  are  obliged  to 
make  good  the  deficiency  either  in  kind  or  in  money,  in  such 
manner  as  may  be  agreed  upon. 

On  the  other  hand,  the  son  or  sons  of  the  second  marriage  are 
entitled  to  the  hereditary  property,  brought  in  marriage  b] 
his  or  their  father,  and  also  to  the  property  acquired  during 
marriage,  after  all  the  debts  contracted  by  him  shall  ha?e  been 
paid  from  the  same. 

§  11.  If  the  mother  dies  first,  leaving  a  child  or  children,  the 
father  remains  in  the  full  possession  of  the  estate  so  long  as  he 
does  not  marry  again,  and  does  with  his  child  or  children  and 
with  his  estate  in  the  like  manner  as  is  above  stated  with  respect 
to  the  mother.  7 

If  a  father  wishes  to  marry  a  second  time,  the  mother-in-1** 
or  nearest  relation  generally  takes  the  child  or  children  (if  they 
be  still  young)  in  order  to  bring  them  up :  and,  in  such  case,  the 
father  is  obliged  to  give  at  the  same  time  with  his  child  or  am- 
dren  the  half  of  the  property  brought  in  marriage  by  his  deceased 
wife,  and  the  half  of  the  property  acquired  during  his  first  m* 
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stage.  When  those  children  axe  grown  up  and  able  to  marry, 
that  is  to  say,  the  daughters  (if  any  there  be),  the  father  must  go 
to  the  grandfather  or  grandmother  with  whom  the  children  are* 
In  order  to  marry  them  and  to  give  them  a  dowry  both  from  their 
deceased  mother's  marriage  portion  and  from  the  acquired  pro- 
perty, which,  as  before  stated,  had  been  given  to  the  relations 
with  the  children,  and  from  his  own  hereditary  property. 

This  being  done,  and  if  any  thing  remains  of  what  had  been 
given  to  the  relations  with  the  children  as  above  stated,  and  if 
the  son  or  sons  have  acquired  a  competent  age  to  administer 
what  remains,  they  then  take  and  possess  the  same  without 
dividing  it  until  they  marry,  when  they  divide  it  equally  amoi)g 
themselves,  together  with  the  profits  acquired  thereon ;  but  ir 
they  make  a  division  immediately  on  taking  possession  of  what 
remains,  so  that  each  possesses  his  share  separately,  then 
they  are  not  obliged  to  share  with  each  other  what  each  has 
acquired. 

But  should  there  remain  nothing  of  the  mother's  property,  and 
of  the  half  of  the  acquired  property  during  marriage,  the  sons, 
whether  young  men  or  married,  must  do  as  well  as  they  can, 
until  their  father  dies ;  for  these  sons  by  the  former  marriage 
cannot  claim  any  thing  from  this  their  father. 

If  such  a  father  has,  by  his  second  wife,  a  child  or  children,  and 
among  them  a  son  or  sons  (for  it  is  unnecessary  to  say  any  thing 
further  concerning  daughters),  and  dies,  his  property  which  exists 
is  divided  into  two  equal  shares,  one  of  which  the  son  or  sons  by 
the  first  wife  take,  and  the  bther  the  son  or  sons  by  the  second 
wife,  although  there  should  be  but  one  son  of  the  first  and  five 
or  six  of  the  second.     And  what  remains  of  the  half  of  the  ac- 
quired property  during  the  first  marriage,  must  also  devolve  to 
the  son  or  sons  of  that  marriage;  but,  if  any  part  thereof  has 
been  diminished  during  the  second  marriage,  then  the  sons  of 
this  marriage  are  obliged  to  make  good  the  deficiency  to  the 
sons  of  the  first  marriage,  in  the  manner  above  stated,  and  the 
son  or  sons  of  the  second  marriage  divide  the  property  acquired 
during  that  marriage,  and  also  the  remaining  part  of  that  which 
has  not  been  given  as  a  dowry  to  the  sisters,  (but  not  before  their 
mother  is  dead) ;  in  which  case  the  sons  are  obliged  to  pay  all 
the  debts  contracted  by  the  father  during  his  marriage  with  their 
xnother. 

§  12.  If  the  father  and  mother  die  without  being  married  more  0f  the  Divnkm 
than  once,  and  their  surviving  children  are  infants  under  age,  jJJjJJJ^ 
then  the  relations  of  both  sides  assemble  to  consult  to  who$e  children  are  left. 
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care  the  children  are  to  be  entrusted ;  and,  a  person  being  chosen, 
the  children  are  delivered  to  him  together  with  the  whole  of  the 
property  left  by  the  parents,  which  remains  with  such  person 
until  they  attain  a  competent  age  to  marry;  and,  when  they  are 
grown  up,  it  is  to  be  supposed  that  it  will  be  the  turn  of  the 
eldest  first  to  marry,  when  the  friends  must  again  assemble  to 
consult  what  part  of  his  or  her  parents'  property  shall  be  given  to 
him  or  her  as  a  dowry,  witli  which  he  or  she  must  be  content  Id 
order  to  understand  th  e  following  observations  better,  we  will  limk 
the  number  of  brothers  and  sisters  remaining  unmarried  to  rfrrr, 
that  is  to  say,  two  brothers  and  one  sister,  which  last  on  accocot 
of  some  misfortune  or  other  remains  unmarried.  If  the  brother* 
(having  attained  in  the  mean  time  a  Competent  age)  marry,  and 
if  she  desires  that  the  remaining  property  of  her  parents  shall  be 
divided,  the  relations  and  possessors  thereof  may  not  refaeit: 
tut  the  brothers  must,  in  such  case,  allow  their  sister  who  re- 
mains unmarried  to  have  a  larger  share.  This,  however,  tht 
brothers  often  oppose,  particularly  when  there  is  but  litde,  be- 
cause, when  the  unmarried  sister  dies,  the  married  one  succeed 
to  all  that  the  unmarried  one  was  possessed  of. 

But  should  it  happen  that  both  the  brothers,  after  they  han 
grown  up  and  are  married,  possess  the  before-mentioned  pro- 
perty without  having  divided  it,  and  that  the  unmarried  sisw 
receives  nothing  else  besides  what  is  necessary  to  provide  herefi 
with  subsistence  and  clothing  until  her  death ;  in  such  a  ftft 
the  whole  of  the  property  remains  with  the  brothers,  and  tk 
married  sister  has  no  right  or  claim  thereto :  and  should  it  hap- 
pen that  the  unmarried  sister  had  allowed  herself  to  be  (lev- 
ered and  thereby  had  a  child,  she  (in  order  to  bring  it  up  de- 
cently) ought  to  agree  with  the  brothers  and  sisters  to  dividedr 
estate  of  their  parents,  in  order  to  enable  her  to  allot  her  cbL 
a  certain  portion  thereof. 
Divwanof  Pro-      §  13*'  With  respect  to  the  succession  of  half  brothers  and  *• 
pertr,  where       ters,  if  a  woman,  who  has  been  married  twice,  and,  by  the  fr> 
brothcrTand  ~     husband,  has  had  a  son,  and  by  the  second  a  son  and  daughtf 
«*««•  and  these  all  survive  their  parents,  and  act  with  their  pare* 

estate  as  is  above  mentioned,  and  if  the  son  of  the  second  £&' 
riage  dies  without  leaving  a  child  or  children,  and  the  qoes?-' 
is,  who  shall  inherit  the  deceased's  estate?  respecting  which  ~ 
principal  moedeliars  and  inhabitants  have  not  agreed, — many** 
of  opinion,  that  the  full  sister  must  be  preferred  above  tfr  k 
brother,  but  this  would  be  quite  contrary  to  the  old  <£ 
Wished  laws.    Therefore  J  agree  in  opinion  with  the  gn£* 
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part  of  the  inhabitants  who  have  been  consulted  on  the  subject, 
that  the  half  brother,  from  the  side  he  is  brother,  that  is  to  say, 
from  the  mother's  side,  must  succeed  to  the  inheritance}  and  the 
sister,  because  there  cannot  be  brothers  from  the  father's  side, 
must  succeed  to  all  that  is  come  from  the  father's  side,  and  the 
acquired  property  must  be  divided,  half  and  half,  between  the 
half  brother  and  full  sister,  provided  that  it  has  been  acquired 
by  means  of  the  mutual  property. 

§  14,  If  the  husband  has  been  married  twice,  and  has,  by  his  Division  of  Pro- 
first  wife,  had  a  son  and  daughter,  and  only  one  daughter  by  his  £2*  JjJ[£  & 
second  wife,  and  if  the  daughters  have  been  married  and  receive  both  Marriage 
a  dowry,  and  the  father  dies,  it  would  be  supposed  from  what  has 
been  stated,  that  the  son  must  succeed  to  the  estate :  of  the  de- 
ceased; but  in  this  case  it  may  not  take  place :  for  the  daughter 
of  the  second  marriage,  must  inherit  equally  with  her  brother, 
there  being  no  full  brother  to  inherit.     If  a  man  has  a  child  or 
children,  and  his  brother  and  sister  die  before  or  after  him, 
without  children,   then  this  man's    son  succeeds  both  to  his 
brother's  and  sister's  property,  as  well  as  to  that  of  his  deceased 
father. 

It  is  the  same  with  a  woman  who  has  a  child  or  children,  and 
whose  brother  or  sister  dies  afterwards  without  leaving  children ; 
for  this  woman's  daughter  or  daughters  inherit  both  from  the 
brother  and  sister  of  her  or  their  deceased  mother ;  but  if  the 
said  brother  and  sister  die  first,  and  if  the  mother  of  the  before- 
mentioned  daughter  is  still  alive,  then  the  mother  inherits  from' 
the  brother  and  sister,  whereby  the  daughters  remain  deprived 
of  that  inheritance ;  for,  when  the  mother  afterwards  dies,  Her 
son  or  sons  are  justly  entitled  to  all  that  their  mother  leaves  at 
her  death. 

§  15.  In  the  case  of  two  married  persons,  each  in  particular  Division  of  Pro* 
being  the  sole  child  of  their  respective  parents,  all  that  the  mu-  Kjjp*jj^ 
tual  parents  possessed  must  be  brought  together :  and  if  the  each  being  the 
husband  dies  without  leaving  a  child  or  children,  then  the  pro-  t?e!r(re^e«iv« 
perty  which  proceeded  from  the  father  returns  to  the  father's  Parents,  die  * 
nearest  relations,  and  to  his  mother's  nearest  relations  all  her 
dowry  which  he  inherited,  and  of  the  acquired  property  and 
debts,  each  a  fourth  part.   The  same  usage  obtains,  as  it  respects 
her,  for  all  that  she  inherited  from  the  father  returns  to  the  fa-! 
tiler's  nearest  relations,  and  her  mother's  dowry  to  the  mother's 
nearest  relations,  and  of  the  acquired  property  and  debts  to  eacK 
£i  fourth  part :  excepting  that  the  gold  and  silver,  made  for  the 
ImusbaHd's  use,  goes  reciprocally  •  to  his  own  father  and  to  his 
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mother9*  relations,  and  all  that  was  made  for  the  wife's  me,  and 
worn  by  her,  goes-toher  relations,  although  there  should  be,  on 
the  one  side,  the  value  only  often  rixdollars,  and  oil  the  other 
the  value  of  one  hundred  rixdollars. 

Having  thus  stated  what  is  to  be  done  with  die  property,  when 
a  husband  and  wife  dies,  one  after  the  other,  without  leaving  a 
child  or  children,  it  is  now  necessary  that  we  shew,  in  case  one  of 
them  dies,  what  the  heirs  ought  to  do,  to  prevent  all  difficulties 
and  losses.    They  must  cause  the  survivor  to  return  what  was 
brought  in  marriage  by  the  deceased,  and  also  the  half  of  the 
acquired  property,  they  being  justly  entitled  thereto:  but  if, 
from  motives  of  affection  or  otherwise,  the  heirs  wish  to  leave 
the  survivor  in  the  possession  of  any  part  of  the  inheritance,  they 
must  do  it  in  writing.    If  they  neglect  to  do  this,  they  must,  when 
the  survivor  marries  again,  take  back  the  property  left  in  his 
or  her  possession.     But  if  they  do  not  do  this  also,  and  if  he 
or  she,  having  children  by  the  second  marriage,  dies,  in  such 
case  the  heirs,  who  have  suffered  so  many  years  to  elapse  with- 
out claiming  the  property  as  are  established  by  the  laws  of  die 
country,  remain  deprived  thereof.     With  respect  to  die  crops 
that  have  been  gathered,  when  one  of  them  has  died,  disputes 
have  often  arisen,  one  pretending  that  so  much  was  produced 
from  the  hereditary  lands,  while  the  other  pretends  that  so  much 
was  produced  from  the  hereditary  lands;  but  no  attention  is  paid 
to  such  claims,  for.  all  kinds  of  grain  collected  are  considered  ss 
acquired  property,  which  they  really  are,  apd  as  such  are  dhided 

equally. 

Should  any  of  the  man's  hereditary  property  or  woman's 

dowry  be  diminished  during  marriage;  when  one  of  them  dies, 

and  the  property  is  divided,  the  same  must  be  made  good  from 

<  the  acquired  property,  if  it  be  sufficients  if  not,  he  or  she  who 

suffers  the  loss,  must  put  up  with  it  patiently. 

Hopeny  how  %•      §16.  Should  husband  and  wife  during  marriage  considerably 

9^ht»nkat  hnprove  a  piece  of  ground,  whether  it  be  husband's  hereditary 

tprored.  property  or  wife's  dowry, — for  instance,  by  building  houses,  dig* 

ging  wells,  and  planting  all  sorts  of  fruit-bearing  trees  thereon, 

—the  heirs -of  the  wife,  should  she  die  first,  and  should  the  im- 

'    proved  ground  be  the  husband's  hereditary  property,  shall  net 

be  at  liberty  to  claim  any  remuneration  for  the  expences  jnade. 

In  the  like  manner  also,  the  husband's  heirs  cannot  claim  any  *» 

numeration  should  the  wife's  dowry-ground  have  been  improved. 

wHere  *         $  17«  If  a  Pagan  comes  from  the  coast,   or  elsewhere,  vi 

Un  settles  himself  here,  and  being  afterwards  inclined  to  many* 


Sect  1.]  Succession  to  Property.  751 

0 
s 

Christian  woman,  procures  himself  to  be  instructed  in  the 
Christian  doctrine,  and  being  sufficiently  instructed,  is  at  last 
baptised  and  married,  and  by  his  industry  acquires  property  by 
means  of  what  his  wife  has  brought  in  marriage,  his  heirs 
(should  he  die  afterwards  without  leaving  a  child  or  children) 
shall  not  be  entitled  to  any  thing :  for,  not  having  brought  any 
thing  in  marriage,  they  consequently  shall  not  carry  any  thing 
out,  and  being  moreover  Pagans.  But  should  the  wife  die  first, 
without  leaving  any  child  or  children,  the  husband  is  lawfully 
entitled  to  the  half  of  the  acquired  property,  it  having  been  gained 
by  his  industry. 

§  18.  If  a  Pagan  comes  here  as  just  stated  and  marries  a  Pagan  S"',^er* 
woman,  and  such  Pagan  dies  without  leaving  a  child  or  children,  iowrmarry. 
his  relations  inherit  the  half  of  the  property  acquired  during 
marriage;  because,  should  he  have  left  any  child  or  children 
and  should  they  or  his  relations  claim  the  inheritance,  they  cer- 
tainly would  get  it  without  his  having  brought  any  thing  in  mar- 
riage, they  being  Pagans ;  but  having  once  embraced  the  Chris* 
tian  religion,  the  Pagan  relations  are  not  entitled  to  any  thing. 
Pagans  consider  as  their  lawful  wife  or  wives  those  round  whose 
neck  they  have  bound  the  taly  with  the  usual  Pagan  ceremonies : 
and  should  they  have  more  women,  they  consider  them  as  con* 
cubines.  If  the  wives,  although  they  shbuld  be  three  or  four 
in  number,  should  all  and  each  of  them  have  a  child  or 
children,  such  children  inherit,  share  and  share  alike,  the  father's 
property ;  but  the  child  or  children  by  the  concubines  do  not 
inherit  any  thing. 
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Of  Adoption. 


Ceremonitiof 
Adoption* 


§  1.  Ceremonies  of  adoption. 

2.  Of  the  succession  to,  and  di- 

vision of,  property*  in  the 
case  of  adoption,  where  the 
parties  adopting  leave  other 
children, 

3.  Where    the  adopted   person 

dies  without  issue, 

4.  Where  two  children*  not  re- 

lated, are  adopted. 


I  k  f>.  Of  the  division  of  proper  if 
among  adopted  chtidren,  to 
the  adoption  of  whom  some 
of  the  relatives  of  the  per- 
son adopting  consent*  vhile 
others  refuse  their  eoment. 
6."  Where  one  of  three  brothers 

adopts  a  child. 
7.  Of  the  adoption  of  a  perto* 
of  a  higher  or  lower  cast. 


§  1.  TF  a  man  and  woman  take  another  person's  child  to  bring 
up,  and  both  or  one  of  them  be  inclined  to  make  such  child 
their  heir,  they  must  first  ask  the  consent  of  their  brothers  and 
sisters  if  there  be  any ;  if  not,  that  pf  their  nearest  relations,  who 
otherwise  would  succeed  to  the  inheritance :  and  if  they  consent 
thereto,  saffron-water  must  be  given  to  the  woman,  or  to  the  per- 
son who  wishes  to  institute  such  a  child  their  heir,  to  drink,  in 
the  presence  of  the  said  brothers  or  sisters  or  nearest  relations, 
and  also  in  the  presence  of  witnesses  after  the  brothers  and  sisters, 
or  nearest  relations,  and  also  the  parents  of  the  child,  shall  pre- 
viously have  dipped  their  fingers  in  the  water  as  a  mark  d 
consent.  Although  there  be  other  witnesses,  it  is  nevertheless 
the  duty  of  the  barbers  and  washermen  to  be  present  on  Such 
occasions. 

If  the  brothers  and  sisters  refuse  to  give  their  child,  such  a 
man  and  woman  may  take  the  child  of  another  person,  although 
a  stronger,  but  they  are  not  at  liberty  to  drink  saffron-water 
without  the  consent  of  their  brothers  and  sisters,  or  of  those  *bo 
conceive  themselves  to  be  heirs ;    although  this  litigious  people, 
from  mere  motives  of  hatred,  often  endeavour  to  prevent  a  nun 
and  woman,  who  have  brought  up  a  child  with  the  same  Ice 
and  tenderness  as  their  own,  from  adopting  such  child.    Ne- 
vertheless,  according  to  the  testimony  of  all  the  Moedeliarc, 
such  a  man  and  woman  may,  in  spite  of  the  opposition,  adept 
such  a  child,  and  bequeath  it  one  tenth  part  of  the  husband*' 
hereditary,  or  wife's  dowry  property :   out  of  the  acquired  pw 
perty  they  may  bequeath  more  than  one  tenth,  provided  th? 
have  not  many  debts.    But  such  an  adoption  may  not  be  m*k 
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without  the  consent  of  the  magistrate,  in  order  to  kegp  them 

within  the  bounds  of  discretion ,  and  also  in  order  to  prevent 

them  from  adopting  children,  from  motives  of  hatred  toward* 

their  relations. 

§  2.  But  when  the  said  man  and  woman  have  both  together  OftheSucces- 

drunk  saffron-water,  such  or  such  a  child  shall  inherit  all  that  thev  slon  t0,ralJ?  Di" 

/  m  j  vision  of,  pro- 

leave  when  they  die:    and  if,  after  such  adoption,  they  have  peny,inthe 

a  child  or  children    of  their  own,  then   such   adopted  child  t?on,where°!£e 
inherits  together  with  the  lawful  child  or  children.     And  it  is  Parties  adopting 
to  be  observed,  that  such  an  adopted  child,  being  thus  brought  Children.8' 
up  and  instituted  an  heir,  loses  all  claim  to  the  inheritance  of 
his  own  parents,  as  he  is  no  longer  considered  to  belong  to  that 
family,  so  that  he  may  not  inherit  from  them.     If  the  adopting 
father  alone  drinks  saffron-water,  then  such  a  child  shall  suc- 
ceed to  the  inheritance  of  his  or  her  own  mother;  and,  if  the 
adopting  mother  has  alone  drunk  saffron-water  without  her 
husband,  then  such  a  child  inherits  also  from  his  or  her  own 
father. 

§  3.  If  such  an  adopted  person  dies  without  leaving  a  child  where  the 

or  children,  then  all  that  he  or  she  might  have  inherited  re*  dies' without'0* 
turns  to  the  person  or  persons  from  whom  it  came,  or  to  their  lwue* 
heirs. 

§  4?.  If  a  husband  and  wife  adopt  two  children,  a  boy  and  a  where  two 
girl,  who  are  not  related  to  one  another  by  blood,  so  that  they  c|»i,d*"cn,not 
can  marry  together,  and  if  both  husband   and  wife  together  adopted. 
drink  saffron-water  in  the  manner  above  stated,  and  if  both 
the  said  adopted  persons  be  married  together  after  they  arrive 
tcr  the  age  of  maturity,  and  at  the  expiration  of  time  one  of  them 
dies  without  leaving  a  child  or  children,  then  the  survivor  in- 
herits the  whole  on  account  of  the  adoption,  which  binds  them 
as   brothers  and  sisters,  and  not  in  the  blood.     It  goes  in  the 
same  manner,  if  husband  and  wife,  after  having  adopted  a  boy, 
have  a  daughter  of  their  own :    such  a  boy  is  allowed  to  marry  . 
with  the  daughter,  provided  they  are  not  nearer  related  by    - 
blood  than  brothers'  and  sisters'  children,  and  they  inherit  from 
one  another  as  before  mentioned. 
',  5  5.  If  a  husband  and  wife  wish  to  adopt  another  person's  Division  of  Pro- 

Dcrtv  «imonz 

child,  to  which  adoption  some  of  his  or  her  brothers  and  sisters,  adopted  child- 
or  nearest  relations  consent,  and  others  do  not  consent ;  in  such  "M  * *f 
case,  the  husband  and  wife  are  at  liberty  to  adopt  such  a  child,  whom  some  of 
and  to  make  him  the  heir  to  so  much  as  the  share  amounts  to,  of  ^  d»cp£|2J£ 
those  who  have  consented  to  the  adoption ;  and  who,  as  a  token  adopting 
thereof;  must  have  dipped  their  fingers  in  the  saflron-water  ^hmreLe* 

3  D  4  their  Consent. 


754  Of  Adoption.  [Sect.  £ 

drunk  by  the  husband  and  wife  leaving  the  inheritance,  to 
which  the  non-consenting  party  is  entitled,  at  their  disposal, 
until  such  a  time  as  husband  and  wife,  „or  one  of  them,  dies; 
when  the  child  and  each  of  them  take  the  shares  to  which  they 
we  entitled.  But  if  the  said  heirs,  either  through  negligence 
or  otherwise,  permit  or  allow  the  adopted  person  to  remain  for 
several  years  in  the  peaceable  possession  of  the  property,  the 
heirs,  by  their  silence,  forfeit  their  claim  and  title  thereto. 
where  one  of  §  6.  If  there  are  three  brothers,  one  of  whom  has  two  children 
idopoi  tChM     and  the  other  two  have  none,  and  if  one  of  these  wishes,  from 

pure  motives  of  affection,  to  adopt  one  of  his  brother's  children, 
which  the  other  brother,  who  has  also  no  children,  wishes  to  ap- 
prove, the  two  brothers  may  carry  their  design  into  execution, 
leaving  to  the  third  brother  the  action  which  he  pretends  to 
have  on  the  inheritance.     On  the  death  of  such  adopting  bro- 
ther, all  his  property  is  divided  between  the  adopted  child  and 
the  non-consenting  brother,  share  and  share  alike.     If  the  non- 
consenting  brother  who  has  no  children  wishes  to  give  some  of 
his  property  to  the  child,  who  has  remained  with  the  father 
unadopted;  the  question  is,  whether  the  adopted  child  can  pre- 
vent it?    The  general  opinion  now  is,  that,  on  account  of  the 
right  which  he  had  thereto  (as  nephew  and  heir  of  his  uncle) 
being  lost  by  the  adoption,  he  must  allow  the  giver  to  do  with 
his  property  what  he  pleases,  as  long  as  he  lives, 
of  the  Adoption      $7.  If  a  man  adopts,  in  the  manner  above  stated,  a  youth  of 
of  t  Penon  of  a  a  higher  or  lower  cast  than  his  own,  such  child  not  only  inherits 

lusher  of  lower 

his  property,  but  immediately  goes  over  into  his  adopted  father's 
cast,  whether  it  be  higher  or  lower  than  his  own.  But  if  a 
woman  adopts  a  child,  such  child  cannot  go  over  into  her  cast, 
•  but  remains  in  the  cast  of  his  own  father,  and  will  only  inherit 
the  woman's  property  after  death. 

If  a  man  adopts  a  girl  of  another  cast,  in  the  manner  above 
stated,  she  (it  is  true)  goes  over  into  the  cast  of  her  adopted  father, 
but  not  her  children  or  descendants :  for  if  she  marries,  and  has 
a  child  or  children,  they  follow  their  father;  except  among  slaves, 
in  which  case  it  has  another  tendency,  for  there  the  fruit  follows 
the  womb. 
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SECTION  III. 

Of  the  Possession  of  Grounds,  Gardens,  fc. 


§  i.  Of  joint  possession,  or  tenancy 
in  common. 
2.  Of  the  renting  of  ground* 
§  3.  Division  of  produce  where 


fruit-trees    overhang    the 
ground  of  another* 
§  3.  To  whom  the  possession  of 
palmyra  trees  belongs. 


§  1.  TF  two  or  more  persons  possess  together  a  piece  of  ground  2»^Tettiiw 

without  having  divided  it,  and  one  of  them  incloses  with  in  common. 
a  fence  as  much  as  he  thinks  he  would  be  entitled  to  on  a  divi- 
sion, and  plants  thereon  cocoa-nut  and  other  fruit-bearing  trees,  * 
and  the  other  shareholders  do  not  expend,  or  do  any  thing  to 
their  share  of  the  ground,  until  the  industrious  one  begins  to 
reap  the  fruits  of  his  labour,  when  the  others,  either  from  co- 
vetousness  or  to  plague  and  disturb,  come  (which  is  frequently 
the  case  among  the  Malabars)  and  want  to  have  a  share  in 
the  profits,  without  ever  considering  that  their  laws  and  customs 
clearly  adjudge  such  fruits  to  the  person  who  has  acquired 
them  by  his  labour  and  industry,— when,  in  such  a  case  (not 
being  able  to  obtain  the  fruits),  they  generally  request  to  divide 
the  ground,  to  know  what  belongs  to  each  person,  such  division 
may  not  be  refused.  But  care  must  be  taken  in  making  it,  that 
the  part,  which  has  been  so  planted,  falls  to  the  share  of  the  bro- 
ther who  planted  the  same,  and  that  the  unplanted  part  falls  to  the 
share  of  the  other  joint  proprietors :  unless  they  wish  to  put  off 
the  repartition  of  the  ground,  and  give  one  another  time  to  plant 
an  equal  number  of  trees,  and  by  proper  attention  to  get  them 
to  bear  fruit ;  in  which  case  the  repartition  must  be  general, 
without  considering  who  has  planted  the  ground. 

§  2.  If  a  person  has  not  a  proper  piece  of  ground  of  his  own  Of  the  renting 
on  which  to  plant  cocoa-nut  trees,  and  is  allowed  to  do  it  on  an-  °*  round' 
other  man's  ground,  he  gets  wo  thirds  of  the  fruits  which 
the  trees  planted  by  him  produce,  provided  that  he  himself 
furnished  the  plants ;  and  the  owner  of  the  ground  receives  the 
other  third.  But  if  the  owner  of  the  ground  supplies  the  plants, 
tlie  planter  gets  but  one  third,  and  the  owner  of  the  ground  the 
other  two  thirds.  If,  however,  they  have  both  been  at  an 
equal  expence  for  the  plants,  then  they  are  each  entitled  to  an 
equal  share  of  the  fruits  and  trees.  This  division  mostly  takes 
place  in  the  province  of  Timmpraatje :  for,  in  the  other  pro- 
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vinces,  they  know  better  how  to  employ  their  grounds  than  to  let 

strangers  plant  cocoa-nut  trees  thereon.     If  a  labourer  squeezes 

out   his  panncgays  and  sows  the  kernels,  in  order  to  obtain 

plants,  and  on  digging  them  out  forgets  some  of  them,  which 

afterwards   become   full   grown  trees,  bearing    fruit,  the  fruit 

which  they  produce  remains  the  property  of  the  owner  of  the 

ground,   the   trees  having  grown  of  themselves,  without  any 

trouble  (such  as  watering  them,  &c)  having  been  taken. 

Division  of  Pro-       §  S.  If  any  one  plants  on  his  own  ground,  near  the  boundaries 

Trte*w!jh™lt  thereof  any  fruit-bearing  trees,  wliich  must  be  cultivated  with 

the  Grour.d  of    a  great  deal  of  trouble,  and  if  by  a  crooked  growth  the  tree  or 

r*  any  of  the  branches  grow  on  or  over  the  neighbour's  grounds, 

the  fruits  of  such  tree  nevertheless  remain  the  entire  property 

of  the  planter,  without  his  neighbour  having  any  right  to'claim 

the  fruit  of  the  branches  which  hang  over  his  ground :   but,  if 

any  trees,  such  as  tamarinds,  illipe,  and  margosy,  grow  of  them* 

selves,  without  having  been  planted  or  any  trouble  having  been 

taken,  in  such  case  the  fruits  belong  to  the  person  whose  ground 

they  overshadow. 

It  seems,  that  many  customs  have  been  invented  here  for  the 
sole  purpose  of  plaguing  one  another :  for  it  is  sufficient  to  say, 
that  the  trees  which  stand  on  a  person's  own  ground  have  grown 
up  of  themselves,  without  trouble  or  labour,  and  that  ne  is  not 
to  be  the  owner  of  the  branches  and  fruits,  which  grow  over  his 
neighbour's  ground,  the  fruits  of  such  branches  being  indis- 
putably his;    and  he  is  even  at  liberty  to  cut  the  branches  if 
they  hinder  him,  and  sell  the  same  for  his  own  profit,  without 
the  consent  of  the  owner  of  the  ground   on  which  the  trees 
stand.     And  the  owner  of  the  branches  cannot  also  prevent 
the  owner  of  the  tree  from  cutting  it  down,  but  in  such  a  case 
he  must  give  the  branches  to  the  person  over  whose  ground 
they  hang.     But,  on  account  of  the  margosy  oil,  it  has  been 
ordered,  since  the  company  has  had  possession  of  the  country, 
that  the  trees  are  not  to  be  cut  down  without  the  special  consent 
of  the  persons  in  power ;  and  it  is  the  same  with  all  other  fruit- 
bearing  trees. 
To  whom  the         $  j±*  Although  a  piece  of  ground  belongs  to  one  person  and 
Powcssion  of      fcjle  qJj  palmyra  trees  standing  thereon  belong  to  another  person, 
belongs.  the  owner  of  such  trees  cannot  claim  the  young  trees,  as  they  must 

remain  to  the  possessor  of  the  ground ;  excepting  in  the  village 
of  Araly  where  it  is  .an  antient  custom  that  the  owner  of  the 
old  trees  takes  possession  of  the  young  trees ;  which  is  the 
reason  why  only  a  few  young  trees  are  found  in  that  village 
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For  although  a  few  ripe  pannegays  fall  occasionally  from  the 
trees  upon  the  ground,  from  which  young  plants  proceed,  the 
owner  of  the  ground,  when  he  wants  to  cultivate  it,  has  a  right 
to  extirpate  such  plants,  in  order  to  get  rid  of  other  persons' 
trees  on  hi6  ground. 

In  the  provinces  of  Tinunooraatje  and  Patdupalle,  in  so  far 
as  the  trees  and  not  the  grounds  stand  mentioned  in  the  com- 
pany's thomboos,  the  owners  of  the  old  trees  take  the  young 
ones ;  but,  where  the  grounds  are  mentioned  and  also  the  young 
trees,  and  for  which  rent  is  paid,  then  the  young  palmyra  trees 
belong  to  the  owners  of  the  ground. 
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SECTION  IV. 

Of  a  Gift  or  Donation. 


4  1.  /«  what  cases  a  gift  may,  or 
may  not,  be  made,  where 
husband  and  wife  live  se- 
parately. 
2.  How  far  they  may  make  do- 
nations '  to  their  nephews 
and  nieces. 


§  3.  When  they  receive  a  gift  of 
land  from  another  person, 

4.  How  far  gifts  to  one  of  two 

sons  are  good* 

5.  Presents  to  sons  being  bache- 

lors, by  relationsM  remain  to 
them  on  their  marriage^ 
but  no  other  presents. 


$  1.  \&^HEN  husband  and  wife  live  separately,  on  account  of  in  what  cam  a 
some  difference,  it  is  generally  seen  that  the  children  °0f  £££** 
take  the  part  of  the  mother,  and  remain  with  her :    in  such  a  where  Husband 
case  the  husband  is  not  at  liberty  to  give  any  part  whatsoever  separately. ** 
of  the  wife's  dowry   away;  but,    if   they  live  peaceably,  he 
may    give  some  part  of  the  wife's  dowry  away.     And  if  the 
husband,  on  his  side,   wishes   to  give  away   any  part  of  his 
hereditary  property  which  he  has  brought  in  marriage,  he  may 
then  give  away  one  tenth  of  it  without  the  consent  of  the  wife 
and  children,  and  ho  more :  but,  the  wife  being  subject  to  the 
•will  of  her  husband,  may  not  give  any  thing  away  without  the 
consent  of  her  husband. 

§  2.  If  a  husband  and  wife  have  no  children,  and  are  there-  How  far  they 
fore  desirous  to  give  away  soxxip  of  their  goods  to  their  nephews  ""ymake 
and  nieces,  or  others*  it  cannot  be  done  without  the  consent  of  their  Nephewa 
tile  mutual  relations;  mi  if  they  will  not  consent  to  it,  they  may  and  Nlcce** 
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not  give  away  any  more  of  their  hereditary  property  and  dowry; 
and,  if  their  debts  be  not  many,  they  may  also  give  something  from 
the  property  acquired  during  marriage.  If  those  nephews  and 
nieces,  who  have  received  such  donation,  die  without  issue,  then 
the  brothers  inherit  from  brothers,  and  sisters  from  sisters;  and 
the  children  and  grandchildren  succeed  also,  if  there  be  any: 
if  not,  it  devolves  to  the  parents  of  those  who  obtained  the  do- 
nation, that  is  to  say,  to  their  father's  side,  and  to  his  brother 
and  his  children ;  and  in  like  manner,  on  the  mother's  side,  to 
her  sister  and  her  daughters,  and  on  failure  of  them,  to  the  bro- 
thers and  their  children,  and  in  default  of  heirs  on  bis  or  her 
side,  the  gift  returns  to  the  donor  and  his  nearest  heirs. 
When  they  re  J  3.  If  a  husband  or  his  wife  receives  a  present  or  gift  of  a 

Land  from'        garden  from  another  person,  so  much  of  such  gift  or  present  as 
another  Person,  jg  jn  existence  on  the  death  of  one  of  them  when  the  property 

is  divided,  remains  to  the  side  of  the  husband  or  wife,  to  whom 
the  present  was  made,  without  any  compensation  being  claim- 
able for  any  part  of  the  gift  that  may  have  been  alienated :  but 
the  proceeds  thereof,  acquired  during  marriage,  must  be  added 
to  the  acquired  property.  But,  if  any  one  has  a  present  of  a 
slave,  cow,  sheep,  or  any  thing  else  that  may  be  increased  by 
procreation,  such  present,  together  with  what  has  been  pro- 
created, remains  to  the  side  where  it  was  given,  without  say 
compensation  being  claimable  for  what  might  have  been  sold 
or  alienated  thereof. 
How  far  Gift*  to  §  *•  If  a  husband  and  wife  have  two  sons  and  no  daughters, 
one  of  two         ^j  the  husband,  from  a  greater  affection  which  he  bears  the 

Soot  ere  good.  ,  ^ 

eldest  son  more  than  the  youngest,  wishes  to  give  him  a  part  of 
his  hereditary  property,  he  may  do  it  by  executing  a  regular 
deed  :  and  if,  after  the  expiration  of  some  time,  the  youngest  son 
dies  without  issue,  and  afterwards  the  parents  die  one  after  the 
other,  then  it  will  be  as  if  the  gift  never  had  been  made ;  for 
every  thing  devolves  to  him  who  received  the  gift;  and  if  he  dies 
also  without  issue,  his  property  is  inherited  in  the  manner  above 
stated.  The  father's  hereditary  property  and  the  half  of  the 
acquired  property,  after  deducting  therefrom  the  debts,  go  to 
his  brother  or  brothers,  and  the  mother's  dowry  property  and 
the  other  half  of  the  acquired  property  (after  deducting  also 
therefrom  the  half  of  the  debts)  go  to  his  sister  or  sisters,  without 
the  lattet  being  at  liberty  to  claim  any  thing  on  account  of  what 
the  father  gave  to  his  son,  as  above  stated.  The  same  also  ob- 
tains, if  the  grant  or  gift  had  been  made  on  the  mother's  side : 
but,  if  the  gift  has  been  obtained  from  any  other  person  besides 
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the  father  and  mother,  then  it  is  divided  both  on  the  father's  and 
on  the  mother's  side. 

If  husband  and  wife  have  two,  three,  or  more  sons,  and  have 
given  and  delivered  to  them  a  piece  of  ground  or  garden ;  -and  if, 
after  having  possessed  it  for  several  years,  the  father  and  mother 
die,  which  causes  a  division  of  the  estate,  and  if  the  abovemen- 
tioned  son  who  has  obtained  the  grant  or  gift  demands  that  it 
shall  be  first  delivered  him  from  the  estate,  it  may  not  be  refused, 
to  him,  if  he  can  prove  it  by  a  written  document ;  if  not,  the  gift 
is  considered  of  no  value,  and  is  equally  divided. 

§  5.  We  have  stated  above  that  all  the  property,  acquired  by  Presents  to 
the  son  or  sons  while  they  are  bachelors,  must  be  left  by  them  to  BaSdoref  ty 
the  common  estate  when  they  marry :  but  this  is  by  no  means  Keiitfcoi,  re- 
understood  to  include  the  presents  that  have  been  made  them  their  Marriage, 
by  relations  or  others,  which  must  remain  to  the  person  to  whom  £"  no  othcT 
they  have  been  given* 

Should  a  husband  and  wife,  who  have  no  children,  have  ac- 
quired  during  their  marriage  any  property;  and  should  the  hn»- 
band,  without  the  knowledge  of  his  wife,  give  a  part  thereof  to 
his  heirs,  and  both  afterwards  die ;  in  such  case,  on  the.  division 
of  the  estate,  the  relations  of  the  wife  must  receive  beforehand  a 
part  equal  to  that  which  was  given  away  by  the  husband  to  his 
relations  when  he  was  alive* 
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SECTION  V. 


Of  Mortgages  and  Pawns. 


§  ].  Of  mortgages  of  lands,  on 
condition  thai  the  mort- 
gagee should  possess  the 
same,  and  take  the  profits 
thereof  in  lieu  of  money. 

2.  Mortgagee  so  in  possession, 
to  be  liable  to  all  land 
taxes  or  duties. 

3*  Of  redemption  of  a  mortgage, 
where  due  notice  has  not 


been  given  by  the  mort- 
gagor. 

4.  Of   mortgages  for  ttrtam 

terms  of  years* 

5.  Of  mortgages  of  fruit  trees. 

6.  Of  mortgages  of  slaves. 

7.  Of  loans  of  money  for  the 

use  of  beasts. 

8.  Of  pawns  of  jewels,  &>c. 


dition  that  the 
Mortgagee 
should  possess 
the  Srime,  and 
take  the  Profits 
thereof  in  lieu 
of  Money. 


Lands,  on  con-   §  1.  \^HEN  any  person  has  mortgaged  his  lands  or  gardens 

to  another  for  a  certain  sum  of  money,  upon  condition 
that  such  lands  or  gardens  should  be  possessed  by  the  mortgagee* 
and  that  the  profits  thereof  should  be  enjoyed  by  him  instead  of 
the  interest  of  his  monty;  then  the  mortgagor  of  such  lands  or  gar- 
dens cannot  redeem  the  same  whenever  he  pleases,  but,  after  the 
crop  has  been  reaped,  he  must  give  information  of  his  intention 
to  the  mortgagee,  so  as  to  prevent  any  further  trouble,  labour,  and 
expence  to  the  latter.  In  such  case  the  mortgagor  must,  without 
failure,  pay  to  the  mortgagee  the  sum  of  money  for  which  the  said 
property  has  been  mortgaged,  namely,  for  the  warrego  lands  in 
the  months  of  July  and  August,  and  for  the  paddy  lands  in  the 
months  of  August  and  September :  but,  should  the  mortgagee 
have  left  the  ground  for  the  space  of  one  year  without  sowing, 
for  the  purpose  of  having  a  better  crop,  in  that  case  the  mort- 
gagor will  be  obliged  to  pay  the  money  for  which  the  grounds 
have  been  mortgaged  in  the  month  of  November  in  the  same  year; 
and  in  the  month  of  November  also  must  be  redeemed  the  pal- 
myra, betel,  and  tobacco  gardens.  Yet,  should  the  mortgagee  con- 
ceive a  dislike  to  the  land  or  garden  mortgaged  to  him  on  account 
of  the  same  not  yielding  so  much  profit  as  the  interest  of  the 
money  for  which  die  lands  have  been  mortgaged,  and  should  he 
therefore  wish  to  get  rid  of  the  same  and  to  recover  his  money, 
he  shall  be  obliged,  in  that  case,  to  wait  for  his  money  one  year 
after  the  lands  or  gardens  have  been  delivered  to  the  proprietor 
or  the  mortgagor;  and  if  the  mortgagor  is  and  remains  unable  to 
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Tedeem  such  land  or  garden,  in  that  case  the  same  must  be  of- 
fered for  sale  to  his  heirs ;  who  then  may  purchase  such  lands  or 
gardens,  in  case  the  same  are  worth  more  than  the  amount  for 
which  they  were  mortgaged ;  but  should  they  not  be  worth  so 
much,  the  mortgagee  must  then  accept  and  keep  the  same  for  the 
sum  advanced  by  him,  provided  he  is  confirmed  in  the  foil  pos- 
session thereof,  by  a  title  deed  drawn  up  in  proper  form. 

§  2.  The  mortagee  is  to  pay  all  such  taxes  and  land  duties  to  Mortgagee  so  in 
which  the  mortgaged  land  is  subject,  so  long  as  he  remains  in  n^iTto^Sind 
the  possession  of  the  same,  even  for  that  year  in  which   the  Taxes  or  Duties, 
mortgaged  land  is  redeemed ;  for  the  payment  of  whicli  taxes 
and  duties  the  mortgagee  must  take  a  receipt  from  some  person 
belong  to  the  cutcherry,  except  in  the  province  of  Waddemo- 
ruatchie,  where  the  custom  differs ;  because  there,  the  proprie- 
tor receives  a  tenth  part  of  the  fruits  produced  by  the  groufid 
mortgaged  by  him,  and  he  therefore  pays  the  land  duties  and 
takes  a  receipt  for  the  same  in  his  own  name  ;  and  for  the  pal- 
myra trees*  he  receives  the  duties  upon  the  trees  from  the  mort- 
gagee or  possessor,  which  duties  he,  the  mortgagor,  then  pays 
to  the  majorals,  and  takes  a  receipt  for  the  payment  thereof  in  his 
own  name. 

$  3.  In  case  the  mortgagor  wishes  to  redeem  his  mortgaged  of  Redemption 
ground,  but  out  of  ignorance,  informs  the  mortgagee  too  late  of  his  ofha  M?  rtg!fe,fc 
intention,  namely,  after  the  ground  has  been  dug  or  other  labour  tics  has  not  been 
has  been  bestowed  on  it ;  in  that  case,  the  redeemer  must  give  to  MoTtgigor.6 
the  mortgagee  his  proper  share  from  the  fruits,  which  the  land 
has  produced  in  that  year,  for  the  labour  and  expences  Which  he 
has  bestowed  upon  such  lands  :   in  which  case,  the  redeemer 
must  observe  the  customs  prevailing  in  the  province  and  village. 

Yet,  when  the  mortgagee  receives  the  money  advanced  by  him, 
but  cannot  agree  with  the  proprietor  with  respect  to  the  profits 
expected  by  him  according  to  the  custom  of  the  country,  the 
proprietor  in  that  case  must  permit  the  mortgagee  himself  to 
sow  that  piece  of  land  ;  provided  that  he  gives  to  the  proprietor 
of  the  land,  according  to  the  custom  of  the  country,  the  tare- 
wakom,  that  is,  the  ground  duty. 

§  4.  At  present  it  is  the  prevailing  custom  here,   that  many  of  Mortgages 
persons  mortgage  their  lands  for  a  fixed  term  of  three,  five,  for  ce"«n 
eight  or  ten  years ;  yet,  in  case  the  mortgagor,  before  the  expi- 
ration of  the  stipulated  time,  shall  be  compelled  to  sell  a  piece  of 
mortgaged  land,  either  for  the  purpose  of  discharging  his*  debts, 
or  for  some  other  reasons,  the  mortgagee  cannot  prohibit  such  a 
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Of  Mortgages 

,of  Fruit  Trees, 


Of  Mortgages 

of  Slaves* 


Of  Loans  of 
Money  for  the 
Use  of  Beasts, 


Of  Pawns  of 
f twek,  he. 


sale,  but  must  consent  to  it,  and  receive  or  accept  the  sum  of  mo- 
ney advanced  by  him  according  ,to  the  custom  of  the  country. 

§  5.  If  any  person  has  mortgaged  to  another,  in  the  manner 
above-mentioned,  any  fruit-bearing  trees,  viz.  cocoa-nut,  mango, 
jack  or  areca  trees,  and  is  able  to  redeem  the  same,  he  must  do 
so  in  the  months  of  December  and  January ;  and  the  mortgagee 
may  pluck  such  ripe  fruits  as  are  eatable  from  the  said  trees,  be- 
fore he  delivers  over  the  same  to  the  proprietor. 

§  6.  If  any  male  or  female  slaves  have  been  mortgaged  upon  the 
before-mentioned  condition,  and  if  they  have  fallen  sick  after 
some  time  ;  it  is  the  duty  of  the  mortgagee  to  give  information 
thereof  to  the  proprietor,  in  order  that  he  may  cause  his  male  or 
female  slaves  to  be  cured  of  such  disease  as  they  labour  under. 
But,  should  the  mortgagee  cause  such  male  o£ female  slaves  to  be 
cured  at  his  own  expence,  without  giving  notice  thereof  to  the 
proprietor ;  all  such  expences,  as  were  incurred  by  him  for  that 
purpose,  are  to  be  defrayed  by  himself,  and  he  cannot  demand 
the  same  from  the  proprietor.  Yet,  should  such  male  or  female 
slaves  happen  to  die,  the  proprietor  must  then  return  to  the 
mortgagee  the  sum,  for  which  such  slaves  had  been  mortgaged. 

$  7.  Should  any  person  lend  a  sum  of  money  to  another,  upon 
condition  that  the  debtor,  instead  of  paying  the  interest,  should 
furnish  the  lender  with  one  or  more  beasts  for  the  purpose  of 
having  his  land  ploughed,  without  mentioning  however  what 
buffaloes  or  bullocks  are  to  be  delivered  by  him  during  the  period 
that  he  keeps  the  borrowed  money  under  him,  and  should  a 
beast  or  beasts,  so  delivered  to  be  used  in  ploughing  the  land, 
happen  to  die  during  the  said  period,  the  debtor  or  the  pro- 
prietor of  such  beast  or  beasts  is  obliged  to  furnish  the  lender  of 
the  money  with  one  or  more  beasts  instead  of  those  which  are 
dead,  in  order  to  be  kept  by  the  lender  of  such  sums  of  money 
until  his  land  has  been  ploughed,  after  which  the  borrower  of  the 
'  money  may  acquit  himself  from  the  said  obligation,  by  returning 
such  sums  of  money  as  were  borrowed  by  him. 

§  8.  Should  any  person  take  in  pawn  any  jewels  or  wrought 
gold  or  silver  for  a  certain  sum  of  money,  in  order  to  receive  a 
monthly  interest  upon  the  same,  and  should  the  proprietor  of  the 
pawned  goods  be  able  to  prove  that  the  pawnee  has  either  worn 
them  himself,  or  has  lent  out  the  same  to  be  worn  by  others,  the 
pawnee  in  such  case  will  forfeit  the  interest  of  the  sum  of  money 
lent  by  him;  and  such  pawnee  will  be  obliged,  in  such  case,  to 
return  the  pawn  for  such  an  amount  as  was  lent  by  him  to  the 
pawner. 
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SECTION  VI. 
Of  Hire. 

§  I   Of  the  hire  of  beasts. 


§1.  ^^HEN  any  person  has  hired  one  or  more  beasts,  in  order  Of  the  Hire  of 

to  plough  his  land,  the  proprietor  of  such  beasts  is  Beaslv* 
not  obliged  to  furnish  the  person  who  has  hired  the  same  with 
fresh  beasts,  in  case  such  as  were  hired  become  sick  or  happen  to 
die  during  the  time  that  they  were  used  to  plough  the  land.  In 
case  any  person  borrows  from  another  any  beasts  for  his  use,  with 
the  free  consent  of  the  proprietor,  such  proprietor,  according  to 
the  custom  of  the  country,  may  not  demand  from  the  borrower 
any  indemnification  for  such  of  the  beasts  as  are  hurt  or  have 
broken  their  ldjgs,  but  must  consider  the  loss  as  accidental,  and 
consequently  bear  the  same. 


SECTION  VII. 
Of  Purchases  and  Sales. 


%  1.  Of  sates  of  land.  |     §  3.  Of  the  sale  of  children. 

2.  Of  sales  of  cattle. 


§  I.  pORMERLY,  when  any  person  had  sold  a  piece  of  land,  Of  Sales  of 

garden,  or  slave,  &c.  to  a  stranger  without  having  Und* 
given  previous  notice  thereof  to  his  heirs  or  partners,  and  to  such 
of  his  neighbours  whose  grounds  are  adjacent  to  his  land,  and 
who  might  have  the  same  in  pawn,  should  they  have  been  mort- 
gaged, such  heirs,  partners  and  neighbours  were  at  liberty  to 
claim  or  demand  the  preference  of  becoming  the  proprietors  of 
such  lands.  The  previous  notice,  which  was  to  be  given  to  per- 
sons of  the  above  description,  was  to  be  observed  in  the'follow- 
ing  manner,  viz. :  to  such  as  resided  at  the  village,  one  month  ; 
to  persons  residing  in  the  same  province  but  out  of  the  village, 
three  months;  to  those  residing  in  another  province,  six  months ; 
and  to  those  who  reside  abroad,  one  year. 

The  above  periods  having  expired  without  such  persons  having 
taken  any  steps  upon  the  information  given  to  them,  the  sale  was 
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considered  valid;  yet  thismodeof  selling  lands  underwent  an  alter- 
ation afterwards,  in  consequence  of  the  good  orders  given  on  that 
subject  during  the  time  of  the  old  Commandeur  Blom  (of  blessed 
memory)  :  as*  since  those  orders,  no  sale  of  lands  whatever  has 
taken  place  until  the  intentions  of  such  as  wish  to  sell  the  same 
have  been  published  on  three  successive  Sundays  at  the  church 
to  which  they  belong;  during  which  period  such  persons  as  mean 
to  have  the  preference  to  the  lands  for  sale,  according  to  the 
antient  customs  of  the  country,  are  to  come  forward,  and  to  state 
the  nature  of  their  preference ;  in  consequence  whereof  they  then 
become  the  purchasers  of  the  same. 

It  is  customary,  under  this  nation,  that  a  piece  of  land  which 
has  been  mortaged  to  one  person  is  sold  to  another,  for  which  sale, 
according  to  the  abovecited  order,  proper  title  deeds  are  granted, 
although  the  new  purchaser  is  unable  to  discharge  the  amount  of 
the  purchase  money,  and  in  consequence  thereof  pays  immediately 
to  the  seller  only  that  part  of  the  purchase  money  which  exceeds 
*  the  sum  for  which  the  land  has  been  mortgaged,  and  afterwards 
leaves  the  same  in  possession  of  the  former  mortgagee,  for  the 
amount  for  which  it  was  mortgaged  by  the  former  proprietor, 
until  the  new  purchaser  has  the  means  to  pay  the  amount  for 
which  the  said  land  has  been  mortgaged.     This  manner  of  deal- 
ing creates  many  disputes,  as  it  occurs  very  often  that  such  sums 
of  money  are  not  discharged  before  the  expiration  of  eight,  nine? 
or  ten  and  more  years ;  .on  which  account  I  am  of  opinion,  (yet 
submitting  mine  to  wiser  judgment),  that  the  passing  of  title 
deeds  without    the  purchase  amount    being  fully  discharged 
should  be  prohibited,  or  at  least  that  orders  should  be  given, 
that  in  cases  of  the  above  described  nature,  the  mortgage  deeds 
made  previously  in  the  name  of  the  seller  should  be  repealed, 
and  that  a  new  one  should  be  passed  in  the  name  of  the  par- 
chaser  instead  of  that  which  has  been  repealed. 
Of  Salei  of  §  2.  If  any  person  wishes  to  sell  his  cattle,  viz.  bullocks,  cows, 

buffaloes,  sheep,  &c.  &c.  the  sales  thereof  are  to  take  place 
without  any  publication  or  acts  in  writing,  which  sales  are  coin 
sidered  valid  when  the  dry  dung  or  excrement  of  such  animals 
as  were  sold  has  been  delivered  by  the  seller  to  the  purchaser: 
and  in  case  the  animals  so  sold  happen  to  die  or  to  get  young 
ones  before  they  are  delivered  up,  the  purchaser  being  able  to 
prove  by  witnesses  that  the  seller  has  sold  them  to  him  for  * 
sum  of  money,  and  that  the  dry  dung  or  excrement  of  these 
animals  has  been  received  in  token  of  their  having  been  sold, 
obtains  the  right  of  a  proprietor  of  such  animals  as  were  pe^ 
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chased  by  him  as  well  as  of  their  young  ones,  without  any  claim 
whatever  being  made  to  them  by  any  other  person  whomso- 
ever. 

Should  any  person  sell  any  of  his  bullocks  or  buffaloes,  &c. 
&c.  upon  a  statement  that  they  are  fit  to  be  employed  in  plough- 
ing lands,  and  should  the  contrary  appear  to  be  the  case  after 
the  price  has  been  agreed  upon  and  paid  for  them,  the  pur- 
chaser may,  in  such  case  within  the  period  of  fifteen  days,  de- 
liver back  to  the  seller  such  of  the  above  described  animals,  and 
may  demand  from  him  the  price  paid  for  the  same,  who  in  that 
case  is  also  obliged  to  restore  it  to  the  purchaser. 

Should  any  person  sell  a  cow  to  another,  stating  that  the 
animal  sold  has  once  or  several  times  had  young  ones,  and  should 
it  appear  afterwards  that  the  animal  sold  upon  the  above  state- 
ment, instead  of  having  had  young  ones  once  or  several  times,  is 
a  cow  which  never  bears  a  calf,  and  consequently  unfit  for 
generation,  the  purchaser  may  in  that  case  deliver  back  to  the 
seller  the  cow  or  such  other  animals  as  were  purchased  by  him, 
and  he  may  demand  from  the  seller  the  restoration  of  the 
purchase  money.  But  should  any  person,  on  the  contrary, 
purchase  a  calf  a  year  and  a  half  or  two  years  old,  and  should  it 
appear  afterwards  that  the  calf  so  purchased  grows  up  a  cow 
which  never  bears  a  calf,  or  is  unfit  for  generation,  the  purchaser 
is  then  obliged  to  keep  the  same,  as  no  fraud  whatever  could 
have  taken  place  in  the  sale  thereof. 

$S.  Where  parents  of  this  country  neither  are  nor  never  oftheStUof 
were  slaves,  yet  sell  their  children  when  they  are  in  needy  cir-  C^**0- 
cumstances,  notwithstanding  they  are  free  people,  such  parents 
have  a  right  to  redeem  their  children  when  they  are  in  better 
circumstances,  for  such  prices  as  may  be  fixed  upon  by  arbi- 
trators; in  which  case  the  proprietor  of  slaves  of  the  above 
description  may  not  hinder  or  object  to  their  being  redeemed. 

This  is  an  antient  custom,  which,  according  to  my  opinion,  is 
grounded  on  reason ;  and  I  am  also  of  opinion,  that,  in 'case  slaves 
of  the  above  description  can  prove  that  they  became  slaves  in 
the  manner  heretofore  stated,  they  ought  not  in  such  case  to  be 
deprived  of  the  above  mentioned  privilege,  as  the  sale  of  free* 
tx>jm  natives  has  been  positively  prohibited  in  this  country. 
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SECTION  VIII. 

Of  Male  and  Female  Slaves. 


$  1.  Different  classes  of  slaves. 

2.  Marriages  of  slaves. 

3.  Division  of  the  property  of 

slaves,  dying  without  issue. 

4.  Division  of  property  where 

there  are  children. 


§  5.  Duties  of  married  slates. 

6.  Sale  of  slaves  having  toufc, 

7.  Modeofenvsndpatmgslm* 

8.  Of  succession  to  the  property 

of  an  emancipated  slave. 


S*!w  Cl""tS  §  L  THE  8laves  of  **  country  arc  Prided  into  four  casts, 

viz.  Cowias,  Chiandos,  Pallas,  and  Nalluas.  It  would 
be  a  matter  of  great  difficulty  to  find  out  that  the  two  former 
casts  were  slaves  from  their  origin,  as  it  is  supposed  that  some  of 
them  were  sold  in  ontient  times  by  their  parents  or  friends  to 
others ;  this  supposition  is  entertained  especially  with  respect  to 
the  Cowia  cast,  the  greatest  part  of  whom  are  slaves  at  present, 
and  such  as  were  not  slaves  caused  themselves  by  some  intrigue 
or  other  to  be  registered  in  antient  times  in  the  church  rolls 
and  thombes,  under  the  denomination  of  other  casts;  so  that 
none  of  that  denomination  are  free  at  present. 

.  The  slaves  of  the  second  cast,  viz.  the  Chiandos,  are  but  few 
in  number,  and  such  of  this  cast  as  were  in  slavery  were  not 
registered  in  the  thombo  as  Chiandos,  but  under  the  denomina- 
tion of  Cowias;  so  that  the  remaining  part  of  them  are  free, 
and  perform  government-services  in  the  same  manner  as  the 
Bellales;  and  these  Chiandos  perform  their  ordinary  Oliam  or 
government-services  during  one  day  in  every  month,  besides 
which  they  are  obliged  to  provide  the  elephants  of  government 
in  the  stables  of  the  province  with  food,  together  with  the  Pallas 
and  Nalluas,  and  also  to  assist  in  carrying  the  palankeens  and 
the  baggage  of  the  company's  civil  servants  of  rank.  The  two 
other  cast^  are  slaves  from  their  origin,  and  remain  so  till  the 
present  time,  unless  any  of  their  masters  out  of  compassion 
happen  to  emancipate  them,  which  very  seldom  takes  place. 

Mamriagei  of        §2.  When  people  of  this  description  intend  to  enter  into  matn* 

mony,  during  the  time  that  they  continue  in  slavery,  they  ai* 
obliged  to  inform  their  masters  of  their  intentions  and  obtain 
their  consent  thereto ;  for  which  purpose  they  most  state  totter 
masters  with  whom  they  intend  to  marry,  and  when  the/  b*" 
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obtained  the  consent  of  their  masters,  they  get  a  certificate  from 
them  to  be  produced  to  the  schoolmaster  of  the  church  to  which 
they  belong ;  which  certificate  being  produced,  the  marriage 
ceremony  is  performed. 

The  proprietors  never  give  their  consent  to  such  marriages, 
except  when  their  male  slaves  wish  to  many  with  their  own 
female  slaves :  yet,  if  circumstances  do  not  permit  it,  they  then 
allow  their  slaves  to  enter  into  matrimony  with  female  slaves  of 
other  persons;  but  government  male  slaves  are  prohibited  from 
marrying  with  any  other  female  slaves,  and  if  they  wish  to 
marry,  they  must  do  so  with  the  female  slaves  of  government 

§  8.  In  case  any  of  these  slaves  happen  to  depart  this  life  D™**011  <*  *« 
without  issue,  then  the  deceased's  master  (should  the  deceased's  slaves  dying 
brothers  afid  sisters  be  slaves  of  other  persons)  appropriates  to  mtbout  lssue- 
himself  such  inheritances  and  dowries  as  were  brought  by  the 
deceased  into  the  marriage,  and  also  half  of  the  property  ac- 
quired during  the  deceased's  marriage ;  yet  in  case  the  deceased's 
brothers  and  sisters  are  also  the  slaves  of  the  deceased's  master, 
they  are  then  permitted  to  possess  such  property ;   unless  the 
proprietor  of  the  slaves  himself  is  in  an  indigent  situation,  and 
has  nothing  to  subsist  upon. 

§  4.  If  it  happens  that  such  slaves  procreate  children  together,  Division  of  Pro- 
the  child  may  not  inherit  from  his  father  at  his  death,  when  the  {£^£  ^ere 
father  is  a  slave  of  another  person;  but  should  the  mother  Children. 
happen  to  die,  her  master  has  the  choice  either  to  appropriate  to 
himself  half  of  the  property  which  the  deceased  had  brought  into 
the  marriage,  and  also  a  quarter  part  of  the  whole  property  ac- 
quired during  her  marriage,  or  to  deliver  to  the  female  slave's 
children  all  the  goods  left  behind  by  their  mother  at  her  death, 
because  the  children  of  slaves  of  different  masters  appertain  to 
the  proprietor  of  the  female  slaves.  Formerly,  the  masters  of 
such  male  slaves  as  married  with  female  slaves  of  other  pro- 
prietors, had  the  right,  when  his  slaves  had  procreated  five  or 
six  children  to  appropriate  to  himself  one  of  the  boys ;  yet  he 
had  no  right  to  take  any  when  they  were  girls;  but  this  right  is 
enjoyed  at  present  by  no  person  whatever  except  government ; 
that  is  to  say,  when  the  male  slaves  of  government  were  married 
with  female  slaves,  of  the  inhabitants  before  the  publication  of 
the  aforesaid  order.     *  " 

§  5.  The  male  and  female  slaves  of  the  above  description  live  Duties  of  Mar- 
separately  from  their  masters,  and  are  obliged  to  earn  their  own  ricd  slavei- 
livelihood  in  such  manner  as  they  think  proper,  the  Pallas  and 
Italluas  male  slaves  giving  yearly  to  their  masters  four  fanams 
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in  cash,  as  a  token  of  their  gratitude.  And  they  are  all  obliged 
to  perform  for  their  masters  government-services  when  they  re- 
quire the  same,  on  which  occasion  the  masters  are  obliged  to 
maintain  the  slaves  so  employed;  but  should  the  slaves  fail 
therein,  and  the  ckiko  money  be  demanded  from  their  masters 
on  behalf  of  government,  the  slaves  are  then  obliged  to  pay  the 
chiko  money  for  their  masters,  as  such  neglect  is  not  to  be  attri- 
buted to  the  masters  but  to  the  slaves,  because  they  have  received 
maintenance  for  the  time  that  they  were  to  be  employed,  and 
have  deceived  their  masters. 

They  must  also  be  ready,  when  required  by  their  masters,  to 
repair  the  fences  of  their  master's  lands,  provided  that  they  re- 
ceive maintenance  during  the  time  they  are  at  work  for  their 
masters.  WJitn  the  boys,  among  the  children  of  the  slaves; 
are  able  .to  be  employed  as  herdsmen,  the  master  then  chooses 
such  of  them  as  he  likes  for  that  purpose,  provided  that  he  gives 
them  food  and  raiment  so  long  as  be  employs  them. 

When  the  female  slaves  of  the  above  description  happen  to 
be  delivered  of  a  child,  their  masters  are  obliged  to  provide 
such  female  slaves  with  such  articles  as  are  required  by  women 
in  child-bed,  to  the  amount  of  six  fanams,  viz.  when  their  female 
slaves  are  Nalluas  and  Pallas.  The  masters  being  unable  to 
contribute  the  said  six  fanams,  and  the  Nalluas  and  Rallas 
themselves  having  no  means  to  defray  the  expence,  are  per- 
mitted to  pawn  either  the  child  of  which  the  female  slave  was 
delivered,  or  another  of  her  children,  for  the  amount  of  six 
fanams,  until  such  female  slave  is  able  to  redeem  the  child  so 
pawned;  the  proprietors  of  the  Cowias  slaves  usually  give  them 
something  more,  but  the  slaves  of  the  Cowias  and  Chiandos 
casts  are  not  permitted  to  pawn  their  children  in  any  manner 
whatsoever,  as  that  custom  prevails  only  among  the  slaves  of  the 
Nalluas  and  Pallas  casts. 
1  of  slaves  $  *>•  When  any  person  intends  to  sell  a  male  or  female  slave 
having  Lands,  who  possesses  a  piece  of  land,  garden,  or  other  thing,  and  wishes 
*c#  not  to  be  deprived  of  the  right  which  he  has  to  the  property  of 

his  male  or  female  slaves,  he  is  obliged  to  take  possession  of 
die  property  of  such  slaves  before  he  sells  them,  and  to  deal 
therewith  as  he  may  think  it  expedient.  But  should  the  seller, 
through  negligence  or  otherwise,  allow  the  slave  so  sold  to  pos- 
sess his  goods  unmolested,  the  seller  cannot  in  that  case  have  tbe 
least  claim  to  such  property. 

It  sometimes  occurs,  that  wealthy  inhabitants,  who  fas* 
many  slaves,  make  a  present  of  one  of  their  slave  girls  to  a  poor 
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widow,  in  order  that  she  may  get  a  husband  for  her  daughter* 
by  giving  the  slave  girl  to  her  daughter  either  as  a  gift  or  dowry ; 
and  as  the  person  who  makes  a  present  to  another  of  such  a 
slave  girl,  loses  the  right  which  he  had  to  her,  so  the  parents  of 
such  a  slave  girl,  should  she  happen  to  continue  residing  at 
their  house,  may  give  to  their  daughter  nothing  whatever  from 
their  goods  as  a  dowry  at  her  marriage ;  whereas  all  the  pro- 
perty of  such  parents  when  they  are  slaves  appertains  to  their 
master,  and  their  child  having  been  made  a  present  of,  as  above 
stated,  to  another,  becomes  the  slave  of  another  person,  and,  in 
consequence  thereof,  has  no  share  in  her  parent's  goods,  unless 
her  former  mastsr  consents  thereto. 

§  7.  When  a  man,  whether  married  or  not,  has  no  child  or  Mode  of  emto- 
children,  and  intends  to  emancipate  a  male  or  female  slave  in?  c,r"t,n*  slav*«- 
herited  by  him,  he  is  obliged  to  announce  his  intention  to  the 
schoolmaster  of  the  church  to  which  such  female  or  male  slave 
belongs,  and  to  request  that  he  will  publish  in  the  church  his  in- 
tention on  three  successive  Sundays,  in  order  that  his  community, 
but  especially  those  wishing  to  oppose  such  intention,  may  get 
notice  thereof  in  due  time,  and  be  able  to  institute  such  claims 
as  they  think  they  have  to  such  slave :  and,  should  any  person 
come  forward  during  the  time  that  such  publications  take  place, 
both  they,  as  well  as  the  person  wishing  to  emancipate  the  slave, 
must  submit  to  the  decision  of  such  arbitrators  as  they  choose  to 
appoint  thereto ;  yet  if  a  married  man,  having  no  child  or  child- 
ren, wishes  to  emancipate  a  male  or  female  slave  appertaining  to 
his  wife's  dowry,  he  must  do  so  with  his  wife's  consent,  and  such 
emancipation  must  further  take  place  in  the  manner  heretofore 
stated  with  respect  to  a  single  man;  but  husband  and  wife,  having 
children,  may  emancipate  one  or  more  slaves  according  to  their 
pleasure. 

When  a  person  has  a  child  by  his  own  female  slave,  he  may 
emancipate  such  child  without  consent  of  his  heirs,  and  jnay  also 
make  a  donation,  (though  of  no  great  consequence),  to  such  child, 
out  of  his  hereditary  property, 

§  8.  In  case  an  emancipated  male  or  female  slave  happens  to  of  Succession  to 
die  childless,  leaving  behind  him  brothers  and  sisters  by  his  or  the  Property  of 
her  mother's  side,  and  if  among  the  deceased's  brothers  or  sisters,  stove!*0"1" 
only  one  should  have  been  emancipated,  the  emancipated  brother 
or  sister  of  the  deceased  only  inherits  from  the  deceased :  yet 
should  none  of  the  deceased's  brothers  or  sisters  by  the  mother's 
eide  have  been  emancipated,  in  that  case  the  legitimate  child- 
ren of  the  deceased's  father  are  the  heirs,  should  there  be  any ; 
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but,  in  the  contrary  case,  the  goods  left  behind  by  a  deceased 
person  of  the  above  description,  devolve  again  upon  the  persons 
from  whom  such  property  was  received  by  the  deceased,  and 
afterwards  to  their  heirs. 

It  was  an  old  custom  during  the  time  of  the  heathens,  which 
still  subsists  among  them  on  the  coast  of  Coromandel,  and  also  at 
some  other  places,  that  when  the  proprietor  of  a  slave,  on  account 
of  such  slave's  faithful  services,  or  from  any  other  motives, 
emancipates  one  or  more  of  his  slaves,  and  such  emancipated 
slaves  after  the  lapse  of  some  time  behave  themselves  impro- 
perly to  their  former  masters  or  to  their  children,  in  that  case, 
the  emancipated  slaves  were  reduced  again  into  slavery.  When 
I  was  occupied  in  composing  and  writing  these  countiy  laws  and 
customs,  a  great  many  of  the  principal  inhabitants  and  moedeliars 
expressed  their  sorrow  to  me,  that  the  above  cited  antient  cus- 
toms, not  having  been  observed  for  a  long  time,  had  lost  their 
force  in  that  country ;  as  no  emancipated  slaves  (so  as  fir  as 
they  could  recollect)  were  reduced  into  slavery  for  their  impro- 
per behaviour  to  their  masteri,  either  under  the  Portuguese  or 
tinder  the  Dutch  government,  the  consequence  whereof,  they 
said,  was,  that  emancipated  slaves  have  been  very  impertinent  to 
their  masters  and  benefactors,  on  which  account  the  aforesaid 
principal  inhabitants  and  moedeliars  urgently  requested  me,  that 
I  should  propose  the  said  antient  customs  being  again  made  a 
positive  law,  in  order  to  restrain  the  impertinencies  of  any  eman- 
cipated slaves;  in  compliance  with  their  request  I  propose  that 
the  said  customs  be  made  a  positive  law*.  (1) 


1  (x)  This  proposal  was  not  acoeded  to  by  the  Dutch  government.    Seep.  777.  i»fr*. 

Esrrot- 
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SECTION  IX. 
Of  Loans  of  Money  upon  Interest. 


§  1»  Of  loans  for  fixed  terms. 

2.  Securities,  how  far  liable  for 

debt. 

3.  Wife  or  children,  how  far 

liable  for  husband's  debts. 

4.  Interest  not  to  exceed  the 

principal. 

5.  Of  loans  of  paddy. 


§6.  Of  exchanges  of  paddy,  4c. 
7.  What  proportion  of  profits 
is  to  be  paid,  where  any 
person  sows  the  grounds  of 
another,  without  stipulate 
ing  any  fused  portion  of 
the  produce. 


§  1.  \VHEN  any  person  lends  a  sum  of  money  upon  interest  Of  Loans  for 
to  another,  upon  condition  that  the  borrowed  sum  should  fiied  Termfc 
be  restored  within  the  time  fixed  by  the  lender,  with  such  in- 
terest as  was  usually  paid  to  others  at  the  time  that  the  money 
was  lent  by  him ;  should  such  conditions  not  be  fulfilled  by 
the  debtor,  the  creditor  in  that  case  must  cause  the  pawn  to  be 
sold,  if  he  has  had  the  prudence  to  take  any  lands  or  any  other 
goods  whatever  in  pawn ;  and  in  case  the  debtor  does  not  con- 
sent to  the  said  pawns  being  sold,  the  lender  of  such  sums  of 
money  must  prefer  his  complaint  to  government,  and  request 
from  the  same  that  such  mortgaged  goods  be  sold  for  his 
benefit. 

§  2.  Should  there  be  securities;  and  should  the  debtor  or  bor-  securities,  hoi 
rower  abscond,  or  be  in  reduced  circumstances  and  unable  to  dis-  $»!««•  for 

Debt. 

charge  the  debt  contracted  by  him,  the  creditor  may  then  demand 
the  payment  of  such  debts  from  the  securities;  who,  in  such  case, 
are  obliged  to  discharge  the  debts  for  which  they  became  secu- 
rities, and  such  securities  reserve  the  right  of  instituting  an  ac- 
tion against  the  debtor,  should  the  latter  be  improved  in  circum- 
stances. If  two  persons  jointly  borrow  a  sum  of  money  from 
another,  and  bind  themselves  generally  for  the  amount  bor- 
rowed, the  lender  in  that  case  may  demand  the  payment  o 
the  amount  so  lent  from  such  a  debtor  as  he  may  happen  to  see 
first,  provided  that  the  following  expressions  are  inserted  in  the 
olay  or  bond,  viz.  moonendaan  moon  eurooca,  which  signifies,  he 
who  is  present  or  before  me  must  pay  the  debt ;  the  consequence 
whereof  then  is,  that  the  debtor  who  comes  first  before  the 
creditor,  when  he  intends  to  demand  the  money,  must  pay  the 
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whole  debt ;  but  such  a  debtor,  who  pays  the  whole  debt,  his 

a  right  to  demand  the  payment  of  half  the  amount  paid  by  him 

from  his  fellow  debtor  wherever  he  may  find  him. 

Wife  or  Child-        §  S.  When  a  man  has  contracted  debts  in  his  life  time  without 

rCbicfor  Hus-    t^ie  l^owledge  either  of  his  wife,  child,  or  children,  and  happens 

band's  Debts,      to  depart  this  life  before  he  has  discharged  the  same  \  his  wife, 

child,  or  children,  are  obliged  to  pay  such  debts,  provided  the 
same  be  duly  proved. 

When  husband  and  wife  jointly  cause  a  piece  of  land  or  a 
garden  to  be  registered,  as  a  pawn  for  a  sum  of  money  borrowed 
by  them,  and  do  not  deliver  over  such  land  or  garden  to  the  cre- 
ditor but  keep  the  same  in  their  own  possession,  and  in  conse- 
quence thereof  give  them  afterwards  to  any  of  their  daughters,  as 
a  dowry,  without  specifying  in  the  deed  of  gift  that  such  a  piece 
of  land  or  garden  has  been  mortgaged  to  another ;  if  the  deb- 
tors in  the  supposed  case  happen  to  depart  this  life  without  dis- 
charging a  debt  of  the  above  nature,  yet  leaving  behind  some 
other  goods,  their  creditors  of  the  above  description,  who  hate 
neglected  to  prevent  such  mortgaged  lands  or  garden  from  being 
given  as  a  dowry,  have  a  right  to  se&e  such  other  goods  as 
might  have  been  left  behind  by  the  debtors ;  and  the  son  or  sons 
of  such  debtors  are  responsible  for  such  debts,  provided  that  the 
creditors  (if  such  son  or  sons  are  unable  to  discharge  the  debt),  do 
wait  until  they  are  in  better  circumstances. 

§  4.  When  a  person  lendd  money  upon  interest,  and  suffers 
exceed  the  Prin-  the  interest  to  exceed  the  principal,  the  debtor  is  not  obliged  to 
"P*1*  pay  the  interest  exceeding  such  principal.  - 

Of  Loan  of  $  5*  W1611  anJ  person  lends  money  on  condition  to  receive 

Paddy.  paddy  on   account  of,  interest,  he  loses  the  interest  when  the 

harvest  fails ;  and  in  the  event  of  a  bad  harvest,  the  interest  is  to 
be  calculated  and  paid  according  to  the  profits  of  that  harvest. 

When  any  person  is  in  want  of  paddy,  either  as  seed  corn  or 
for  any  other  purpose,  and  borrows  paddy  to  pay  interest  in 
kind;  the  borrower  must  stipulate  the  quantity  which  he  agrees 
to  pay,  because  it  is  not  known  what  quantity  is  customary  to  be 
paid  in  such  occasions ;  on  which  account  the  creditors  take  from 
two  to  five  parrahs  upon  a  quantity  of  ten  parrab*  of  paddy ;  and 
the  mode  to  be  observed  in  paying  paddy  on  account  of  interest, 
is  that  just  stated  in  the  event  of  a  bad  harvest,  or  of  nobarvest 
having  taken  place. — In  case  the  debtor  has  had  a  good  harvest 
every  year  during  the  time  that  he  keeps  the  borrowed  money,  and 
the  creditor  has  neglected  to  come  and  demand  his  interest  upon 
the  harvest,  the  debtor  is  not  obliged,  in  that  case,  to  pay  anything 
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on  account  of  interest  exceeding  the  principal,  but  it'  is  sufficient 
if  he  pays  double  the  principal  sum  borrowed  by  him. 

§  6.  In  case  any  person  wishes  to  exchange  grain,  the  paddy,  Of  Exchanges 
seamie  krackan*  cooloe  rice  and  cadjang  are  exchanged  for  an  ofPaddy»&c- 
equal  quantity,  because  they  bear  the  same  price :  but  any  per- 
son wishing  to  exchange  paddy  for  warago,  must  give  one  and  a 
half  parrahs  of  warago  for  oneparrah  of  paddy. 

$7*  When  any  person  sows  the  fields  of  another,  without  a  WhatProportion 
previous  agreement  what  quantity  the  sower  shall  give  from  the  j£wi?where0 
harvest  to  the  proprietor  of  the  fields ;  it  is  deemed  sufficient  if  an7  Peraon  ■<>*» 
if  the  sower  pays  to  the  proprietor  the  terrewaram ;  which  signi-  aroch  ^without 
fies  the  ground  duty,  and  is  calculated  to  be  one-third  part  of  ?iPulating  any 
the  profits,  except  the  tenth  part  which  is  to  be  giverrto  the  pro-  the  Produce. 
prietor  previously.     And  when  the  sower  has  agreed  to  give  a 
fixed  quantity  to  the  proprietor,  and  the  crop  happens  to  fail  in 
the  year  for  which  the  contract  has  been  made,  the  sower  need 
not  pay  to  the  proprietor  the  quantity  agreed  upon ;  but  in  case 
the  other  inhabitants  of  the  village  (in  which  such  a  sower  resides) 
have  all  had  a  good  harvest,  then  the  sower  of  the  Above  descrip- 
tion is  obliged  to  pay  such  a  quantity  to  the  proprietor  as  was 
agreed  upon  by  him ;  because,  in  such  an  event,  the  failure  of  the 
crop  of  the  field  sown  by  him  is  attributed  to  his  laziness  and  neg- 
ligence; yet,  should  it  happen  that  he  has  bad  a  tolerably  good 
harvest,  and  the  other  inhabitants  of  his  village  a  bad  one,  then 
the  proprietor  of  the  ground  must  be  satisfied  with  the  quantity 
produced  by  the  field,  and  may  not  claim  any  thing  more  from 
the  sower. 


The  above  laws  and  customs  of  Jaffnapatam  were  composed 
by  me,  in  consequence  of  my  experience,  obtained  by  my  long 
residence  and  intercourse  at  that  place.  I  have  written  the  above 
laws  and  customs  after  a  strict  enquiry  into  the  same  by  order  of 
his  excellency,  -the  governor  and  doctor  of  laws,  Cornelis  Joan 
Simons;  and  I  hope  my  endeavours  will  satisfy  his  excellency 
the  governor's  intention  ;    in  the  expectation  whereof,  I  have 

the  honour  to  be, 

Honourable  Sir, 

Your  Excellency's  most  obedient  humble  servant, 

(Signed)  Claas  Isaaksz. 

Jaffnapatam. 

30th  Januaryf  1707. 
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To  the  honourable  the  Commandeur 

Adam  van  der  Duun. 
Sir, 

You  ore  not  ignorant  that  I  have  composed  the  Malabar  laws 
fend  customs  by  order  of  his  excellency  the  governor,  which  I 
have  done  so  far  as  my  knowledge  of  the  same  permitted  me; 
yet,  to  prevent  any  future  disputes  concerning  the  same,  I  request 
that  you  will  have  the  goodness  to  cause  them  to  be  translated 
into  Malabar  by  the  translator  Jan  Pirus,  who  is  known  to  have 
a  thorough  knowledge  of  that  language.  And  I  also  request 
that  you  will  cause  the  Malabar  translation  to  be  attentively 
perused  by  twelve  sensible  Malabar  moedeliars,  in  order  that 
they  may  state  their  objections  in  writing  to  my  composition, 
should  they  have  any,  in  which  case,  I  request  that  you  will 
appoint  such  persons  as  would  be  able  to  point  out  to  you  such 
mistakes,  as  might  have  been  committed  either  by  me  or  by  the 
said  twelve  moedeliars;  and,  should  such  persons  as  are  appointed 
by  you  decide  in  my  favour,  I  request  that  you  will  desire  them 
to  sign  the  Malabar  translation.  I  insist  upon  this  mode  of  giving 
•their  assent  to  my  composition,  because  I  know  that  the  Mala- 
bars  are  deceitful  and  variable  ;  and  therefore,  when  they  have 
subscribed  their  names  to  the  composition  of  their  law  and  cus- 
toms, they  will  have  no  opportunity  whatever  to  retract  their 
assent  given  to  the  same.  In  the  expectation  that  you  will  not 
refuse  me  this  favour  in  your  capacity  of  commandeur  of  this 
place,  I  remain, 

Honourable  Sir, 
Jaffhapatam,  Your  most  obedient  humble  servant, 

5th  April,  1707.  (Signed.)    Claas  Isaaksz. 


Sir, 

Pursuant  to  the  application  made  to  me  by  Mr.  the  Dessave 
Claas  Izaaksz,  I  have  caused  the  composition  of  the  Malabar 
laws  and  customs  in  use  at  this  place  to  be  translated ;  and  I  after- 
wards delivered  the  translation  thereof  to  twelve  sensible  Moede- 
liars, whose  names  are  hereunder  specified,  in  order  to  peruse  and 
revise  the  same.  They  have  been  employed  iri  that  work  a  great 
length  of  time,  and  have  now  returned  the  same  to  me  with  the 
following  observations,  viz. 

"  We,  the  undersigned  twelve  Moedeliars,  have  received  finom 
the  commandeur  the  Malabar  laws  and  customs  composed  by  the 
Dessave  Mr.  Claas  Isaaksz  in  order  to  be  perused  and  revised  by 
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us,  and  afterwards  to  state  our  opinion  whether  or  not  the  same 
agrees  with  such  laws  and  customs  as  are  in  use  at  this  place. 

"  We  were  also  desired  to  confirm,  the  translation  of  the  Ma- 
labar laws  and  customs  with  our  signatures,  should  we  agree  to 
the  correctness  of  the  same. 

"  We  declare  by  these  presents,  that  the  composition  of  the 
said  Malabar  laws  and  customs  perfectly  agrees  with  the  usual 
customs  prevailing  at  this  place,  and  we  therefore  fully  confirm 
the  same*  But  we  deem  it  our  duty  to  state  hereby,  that,  accord- 
ing to  the  antient  customs  which  prevailed  under  the  Portuguese 
government,  and  also  at  the  commencement  of  the  Dutch  go- 
vernment, in  case  slaves  happened  to  behave  themselves  disre- 
spectfully to  their  masters  and  disobey  any  of  their  orders,  such 
masters  had  a  right  to  give  them  correction,  and  by  that  means 
to  make  them  mind  their  duties.  But  within  the  last  eight  or  ten 
years,  it  very  often  happens  that,  as  soon  as  masters  punish  their 
slaves  for  any  faults,  such  slaves  maliciously  tear  their  own  ears 
and  anoint  their  body,  in  order  that  they  may  have  a  pretence  to 
complain  of  their  masters'  ill  treatment :  the  consequence  whereof 
is,  that  such  slaves  obtain  somelascoreens  from  the  magistrate  in 
order  to  bring  their  masters  before  the  same.  Such  occurrences 
cannot  but  injure  the  characters  of  the  masters  and  at  the  same 
time  render  the  slaves  audacious. 

"  We  must  also  observe,  that,  when  any  slaves  are  conveyed  to 
the  fort  to  be  put  in  chains  for  their  misbehaviour,  the  pro- 
prietors are  obliged  to  pay  great  expences,  and  are  unable  to 
defray  the  same  when  they  are  in  indigent  circumstances,  on 
which  account  the  slaves  very  often  disobey  and  vex  their 
indigent  masters:  We,  the  conjunct  moedeliars,  therefore  request 
that  it  may  please  his  excellency  the  governor  to  order  that 
the  payment  of  twenty-four  stivers  which  is  at  present  received 
on  such  occasions  from  the  masters  may  be  diminished.  (1) 

"  We  Don  Philip  Willewaraja  Moedeliar,  Don  Anthony 
Naraynen,  Don  Francisko  Arcelambela  Moedeliar,  Don  Joen 
Chanderasegra  Mana  Moedeliar,  Don  Martinho  Manapoelie 
Moedeliar,  Don  Francisko  Wanniaraaya  Moedeliar,  Don  Joan 
Chiamboenadem  Moedeliar,  Don  Joan  Choodoogayela  Chena- 
deraya  Moedeliar,  Don  Louwys  Poeder,  and  Don  Francisco 
Rayaretna  Moedeliar,  are  the  persons  who  have  perused-  and 
revised  the  translator  of  the  Malabar  laws  and  customs,  in  con- 
sequence whereof  we  confirm  the  same  with  our  signatures." 


(t)  This  request  wis  not  framed  by  the  Dutch  government.  Seep.  777.  in/ra.— Editor, 
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In  consequence  of  the  above  declaration  I  conceive  that  your 
excellency  may  rely  upon  the  correctness  of  the  Malabar  laws 
and  customs  written  by  the  Dessave,  and  I  therefore  hope  that 
your  excellency  will  either  entirely  approve  of  the  same,  or  make 
such  alterations  therein  as  you.  may  deem  necessary  for  the 
welfare  of  the  inhabitants.  In  the  mean  time  I  remain  with  the 
highest  respect? 

Honorable  Sir, 

Tour  excellency's  most  obedient  humble  servant, 

(Signed)    A.  V,  Vee  Doyk. 

A  true  copy. 

Jaffiiapatam.  (Signed)    J.  Huysman. 

9th  May  1707.  Secretary. 


Extract  of  a  Letter  dated  4th  of  June  1707  written  from  Colombo 
by  his  excellency  the  governor  and  doctor  of  laws  Cornelia 
Joan  Simons  in  council,  to  the  commandeur  in  council  of 
Jafihapatam,  Adam  van  der  Duyn. 

The  Malabar  laws  and  customs  composed  by  the  Dessave 
Claas  Isaack&z  are  approved  of  by  us :  and,  in  consequence 
thereof,  we  desire  that  authenticated  copies  of  the  same  should 
be  sent  to  the  court  of  justice  and  the  civil  landraad  for  their 
guidance.  And  we  also  desire,  that  the  said  laws  apd  customs 
should  be  entered  in  the  records  at  the  office  of  the  secretary  to 
government ;  and  as  we  have  read,  in  the  composition  of  the 
Malabar  laws  and  customs,  an  application  to  us  for  the  necessary 
orders  relative  to  the  purchase  and  sales  of  lands,  gardens,  and 
slaves,  &c.  &c,  so  we  desire  by  these  presents  that  no  title 
deeds  whatever  should  be  passed  before  the  amount  of  purchase 
money  has  been  duly  discharged ;  and  that,  in  case  the  property 
disposed  of  might  have  been  mortgaged  previously  to  any  other 
person,  we  desire  that  the  seller  of  such  property  should  redeem 
the  pawn ;  and  that  the  purchaser,  if  he  wishes  to  leave  such 
property  with  the  pawnee  for  the  amount  for  which  it  has  been 
mortgaged  by  the  former  proprietor,  should  grant  a  new  bond 
to  the  pawnee  in  his  own  name  in  order  to  avoid  any  future 
disputes. 
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As  to  the  application  made  to  us  to  have  the  emancipated 
male  and  female  slaves  reduced  again  into  slavery,  according  to 
the  heathen  customs,  in  case  they- behave  themselves  disrespect- 
fully to  their  former  masters,  we  think  that  a  compliance  with 
that  application  would  be  productive  of  very  bad  consequences; 
yet,  in  order  to  bridle  any  impertinences  of  emancipated  slaves, 
we  ture  of  opinion  that  the  punishment,  directed  for  slaves  in  the 
twentieth  article  of  the  statutes  of  Batavia,  may  be  madeuse  of 
to  correct  the  impertinencies  of  such  emancipated  slaves. 

We  cannot  also  comply  with  the  application  made  to  us  by 
the  Moedeliars,  respecting  the  orders  for  diminishing  the  expence 
of  half  a  rix-dollar  which  is  usually  incurred  by  such  masters  as 
are  desirous  to  put  their  slaves  in  chains,  because  the  masters 
would  in  that  case  have  recourse  too  often  to  that  punishment  on 
account  of  the  cheapness  of  iron. 

A  true  copy. 

(Signed)    J.  Hutsman, 


Compared  with  the  original  at  Jafihapatam 
the  16th  December  1707.     « 

(Signed)    J.  Huysman, 

Secretary. 


Secretary. 
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SPECIAL  LAWS  CONCERNING  THE  MOORS 

OR  MOHAMMEDANS. 


TITLE  I. 


Relating  to  Matters  of  Succession,  Right  of  Inheritances,  and 

other  Incidents  occasioned  by  Death. 


§  1.  "y^HEN  either  husband  or  wife  dies,  either  leaving  or 
not  having  children,  the  survivor  shall  in  the  first  place 
separate,  and  take  away  from  the  estate,  the  dowry  brought  in 
marriage  by  him  or  her,  the  same  not  being  in  common. 

§  2.  If  a  husband  dies,  leaving  a  wife  but  no  children  or  rela- 
tions, the  estate  shall,  after  deducting  the  funeral  charges  and 
other  legacies,  be  divided  into  four  shares;  viz : 

One-fourth  to  the  wife,  and  the  other  three-fourths  to  the 
poor. 

$  8.  If  the  husband  dies,  leaving  a  wife  and  one  or  more  sons, 
then  the  estate  is  divided  asfoUows,  viz. 

One  eighth  part  to  the  wife,  and  to  the  son  or  sons  seven 
eighth  parts. 

§  4.  If  the  husband  dies,  leaving  a  wife  and  a  daughter, 

The  wife  is  entitled  to  one  eighth  part. 

The  daughter  to  the  just  hal£  and  the  poor  to  the  remaining 
three  eighth  parts. 

J  5.  If  the  husband  dies,  leaving  his  wife  and  two  daughters, 
then  there  are  due 

To  the  wife  one  eighth  part ; 

Two-thirds  to  both  the  daughters,  and  five  twenty-fourth  parts 

to  the  poor. 

§  6.  When   the  husband  dies,   leaving  his  wife  and  three 

daughters, 

One-eighth  part  goes  to  the  wife ;  three-fourths  go  to  the 

three  daughters,  and  one-eighth  part  to  the  poor :  and  should 

there  even  be  more  daughters,  they  shall  not  inherit  more  than 

three-fourth  parts. 
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4  7.  If  the  husband  dies,  leaving  his  wife  and  a  son  and  on* 
daughter, 

The  wife  is  entitled  to  one  eighth  part; 

The  son  to  seven  twelfths ;  and  the  daughter  to  seven  twenty- 
fourth  parts. 

§  8;  Should  there  be  more  than  one  son  and  one  daughter, 
then  the  division  is  fixed  as  follows : 

One  eighth  part  to  the  wife,  and  to 

The  son  or  sons  twice  as  much  as  the  daughters  receive* 

$  9.  If  the  wife  dies,  leaving  only  her  husband,  he  is  entitled 
to  the  half,  and  the  poor  to  the  other  half. 

§  10.  If  the  wife  dies,  leaving  the  husband  and  one  son,  the 
estate  is  divided  as  follows : 

One-fourth  part  to  the  husband,  and  three-fourth  parts  to  the 
ton :  should  there  be  even  more  sons,  they  will  get  no  more  than 
three-fourth  parts. 

§  11.  If  the  wife  dies,  leaving  a  husband  and  one  daughter, 

The  husband  is  entitled  to  one-fourth  part  of  the  estate, 

The  daughter:  to  the  just  half,  and  the  poor  to  one-fourth 
part 

§  12*  If  the  wife  dies,  leaving  a  husband  and  two  daughters, 

The  husband  is  entitled  to  one-fourth  part;  the  two  daugh- 
ters to  two-thirds ;  and  the  poor  to  one-twelfth. 

§  18.  If  the  wife  dies,  leaving  a  husband  and  three  daughters, 
the  estate  must  be  divided  into  thirty-three  parts,  viz : 

Three  sixteenth  parts  to  the  husband ;  three-fourth  parts  tb 
the  three  daughters,  and  one  sixteenth  part  to  the  poor.  And 
hi  this  manner  the  estate  shall  be  divided,  even  if  there  are  more 
daughters. 

§  14.  If  the  wife  dies,  leaving  a  husband,  one  son,  and  one 
daughter,  the  estate  shall  be  divided  as  follows,  viz. — 

To  the  husband  one-fourth  part,  to  the  son  the  just  half,  and 
to  the  daughter  one-fourth  part. 

$  15.  If  the  wife  dies,  leaving  her  husband,  one  son,  and  two 
daughters,  the  following  is  allotted,  viz.— 

One-fourth  part  to  the  husband,  three-eighth  parts  to  the  son, 
and  three-eighth  parts  to  the  daughters. 

This  manner  of  dividing  the  estate  shall  take  place,  even  if 
there  be  more  sons  and  daughters. 

§  16.  Should  the  husband  or  wife  die,  leaving  a  father  and 

jmotber, 

The  father  gate  two-thirds,  and  the  mother  one-third. 
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$  17.  If  any  one  dies,  leaving  a  father,  a  mother,  and  one  son, 

The  father  is  entitled  to  one-sixth  part ;  the  mother,  to  one- 
sixth  ;  and  the  son,  to  two-thirds. 

§  18.  If  any  person  dies,  leaving  a  father  and  mother,  and 
one  son,  and  one  daughter, 

The  father  is  entitled  to  one-sixth;  the  mother  to  one-sixth; 
the  son  to  four-ninths ;  and  the  daughter  to  two-ninth  parts. 

$  19.  If  a  person  dies,  leaving  a  father  and  mother,  and  one 
daughter* 

The  father  k  entitled  to  one-third;  the  mother  to  one-sixth; 
and  the  daughter  to  the  just  half. 

§  20.  If  a  person  dies,  leaving  a  father  and  mother,  and  two 
daughters, 

The  father  gets  pne-sixth ;  the  mother,  one-sixth  ;  and  the 
two  daughters,  two-thirds:  and,  although  there  be  more  daugh- 
ters, they  shall  have  no  more  than  two-thirds. 

§  21 .  If  a  man  dies,  leaving  a  daughter,  and  a  son's  daughter, 
or  grand-daughter,  they  are  entitled  to  the  following,  viz. — 

The  daughter  to  one-half  of  the  estate;  the  grand-daughter, 
to  one-sixth ;  and  the  poor  to  one-third. 

§  22.  Should  the  husband  also  leave,  beside  his  aforesaid 
daughter/  two  or  more  grand-daughters,  their  share  shall*  how- 
ever, not  surpass  what  is  stated  here  above. 

§  23.  If  a  grandfather  or  grandmother,  and  father  or  mother 
dies,  and  a  grand-daughter  survives  them,  the  one-half  of  the 
estate  shall  go  to  the  grand-daughter,*  and  the  other  half  to  the 
poor. 

§  24.  But  in  case  two  gfand-daughters  have  been  left*;  then 

Two  thirds  go  to  the  two  grand-daughters,  and  one-third  to 
•die  poor. 

§  25.  If  a  person  has  onfy  a  grandson,  he  succeeds  to  the  whole 
property. 

§  26.  If  a  person  dies,  leaving  a  grandson  and  a  grand- 
daughter, the  estate  is  divided  as  follows : — 

To  the  grandson,  two-thirds,  and  to  die  grand-daughter,  odc- 
third;  and  although  there  bemoregrandsons  and  grand-daughters, 
the  division  shall  take  place  in  the  same  manner. 

§  27.  Should  any  person  die,  leaving  a  daughter,  and  a  sod's 
son,  or  grandson,  one-third  of  the  estate  devolves  to  the  daughter 
and*  two-thirds  to  the  grandson. 

§  28.  But  in  case  two  daughters  and  one  grandson  an  Irf» 
each  of.  them  is  entitled  to  an  equal  share  of  the  estate. 
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§  29.  But  should  there  be  a  daughter,  a  grandson,  and  a  grand- 
daughter, the  estate  is  then  divided  as  follows : — 

The  half  to  the  daughter,  one-third  to  the  grandson,  and  one- 
sixth  to  the  grand-daughter. 

§  80.  Should  there,  however,  be  two  daughters,  one  grandson, 
and  one  grand-daughter,  the  estate  shall  be  divided  as  follows : — . 

To  the  two  daughters,  two-thirds  ; 

To  the  grandson,  two-ninths ;  and  to  the  grand-daughter,  one- 
Bin  th. 

$  31.  Should  there  be  one  daughter,  two  grand-daughters, 
and  one  daughters'  son,  the  estate  is  to  be  divided  as  follows, 
vk.  :«s— 

To  the  daughter,  one-half;  to  the  two  grand-daughters,  on** 
fourth ;  and  to  the  grandson,  one-fourth* 

§  32.  Should  there  be  two  daughters,  two  grand-daughters, 
and  one  daughter's  son,  or  grandson. 

The  two  daughters  are  to  have  two-thirds ;  the  two  grand- 
daughters, three-eighteenths  ;  and  the  grandson,  one  eighteenth. 

§  83.  Should  any  person  die,  leaving  one- daughter  and  a  sis- 
ter, although  he  and  the  sister  be  of  two  mothers  and  the  same 
father,  the  half  of  the  estate  shall  go  to  the  daughter,  and  the 
other  half  to  the  sister. 

$  34.  Should  the  deceased  leave  one  daughter  and  two  sisters ; 
the  daughter  must  have  one-half,  and  the  two  6isters  the  other 

JnOf, 

§  85.  Should  he  have  left  two  daughters  and  two  sisters, 

The  two  daughters  shall  have  two-thirds  and  the  two  sisters, 
one-third  ;  the  same  division  shall  take  place,  even  if  there  be 
more  daughters  and  sisters. 

§  36.  The  husband  dying,  leaving  his  wife  with  one  daughter 
pnd  a  son's  daughter,  and  leaving  also  a  mother  and  one  sister, 
the  estate  shall  be  divided  as  follows,  viz. 

Hie  wife  shall  have  one-eighth ; 

The  daughter,  one-half; 

The  grand-daughter,  one-sixth ; 

The  mother,  one-sixth ;  and 

The  sister,  one  twenty-fourth  part. 

§  37.  But  should  the  husband  (as  in  the  above  case)  survive 
Jii*  wife,  and  remain  with  the  above  persons,  then  the  estate  is 
divided  as  follows : 

To  the  husband,  three  thirteenths  ;  and 

To  the  daughter,  six  thirteenths. 

3f2 
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To  the  grand-daughters,  two  thirteenths ;  and  to  the  mother, 
two  thirteenths ;  and  the  brothers  and  sisters,  in  this  case,  art 
not  to  share  in  the  inheritance. 

§  88.  If  the  deceased  leaves  one  brother  and  one  step-brother 
from  the  side  of  another  father  or  mother ;  the  fail  brother  is 
entitled  to  five-sixths,  and  the  step-brother  to  one-sixth. 

§  39.  If  a  person  dies,  leaving  two  brothers  or  sisters  of  one 
mother  and  two  fathers, 

The  two  brothers  or  sisters  are  to  have  one-third,  and  the 
poor  two-thirds. 

§  40.  If  the  deceased  leaves  two  half  brothers  or  sisters  of  one 
mother  and  another  father  and  one  full  brother  and  one  full 
sister,  the  estate  is  divided  in  the  following  manner,  viz.  x 

One-third  goes  to  the  two  half-brothers  or  sisters,  four-ninth* 
to  the  full  brother,  and  two-ninths  to  the  full  sister. 

§  41.  If  the  wife  dies,  leaving  her  husband  and  her  grandfather, 
each  of  them  are  entitled  to  one-half  of  the  estate. 

§  42.  If  the  husband  dies,  leaving  his  wife  and  his  grandfather, 
one-fourth  of  the  estate  devolves  to  the  wife,  and  three-fourths  to 
the  grandfather. 

§  43.  Should  the  deceased  leave  a  daughter  and  grandfather, 
each  of  them  shall  be  entitled  to  an  equal  share  of  the  estate. 

§  44.  Should  the  deceased  leave  two  daughters  and  a  grand- 
father, each  of  them  shall  be  entitled  to  one-third  of  the  estate. 

§  45.  Should  there  be  a  grandfather,  of  the  father  or  mother's 
side,  and  a  son  and  a  daughter, 

The  grandfather  shall  be  entitled  to  one-sixth ;  the  son  to  five- 
ninths  ;  and  toe  daughter  to  five-eighteenth  parts. 

§  46.  Should  the  wife  die,  leaving  her  husband,  a  grandfather 
or  grandmother,  and  a  son, 

The  husband  shall  be  entitled  to  one-fourth ;  the  grandfather 
or  grandmother  to  one-sixth ;  the  son  to  seven-twelfth  parts. 

§  47-  Should  there  be  two  sons,  then  the  husband  is  entitled 
to  one-fourth, 

The  grandfather  or  grandmother  to  one-sixth ;  and  die  two 
sons  to  seven-twelfth  parts. 

§  48.  Should  there  be  also  a  son  and  a  daughter, 
The  husband  is  entitled  to  one-fourth;  the  son  to  seven-eight- 
teenths  ;  the  grandfather  or  grandmother  to  one-sixth  ;  and  the 
daughter  to  seven-thirty-sixth  parts. 

§  49.  Should  the  deceased  leave  a  grandfather  and  grand- 
mother of  the  fathers  side, 
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The  grandfather  is  entitled  to  five-sixths,  and  the  grandmother 
to  one-sixth  part. 

j  50.  Should  the  deceased  have  left  a  grandfather  and  grand- 
Mother  of  the  father's  side,  and  a  grandmother  of  the  mother's 
side,  then  the  grandfather  of  the  father's  side  is  entitled  to  two- 
thirds;  the  grandmother  of  the  father's  side,  to  one  sixth ;  and 
the  grand  mother  of  the  mother's  side,  to  one-sixth. 

§51.  If  a  wife  dies,  leaving,  her  husband,  fetter  and  a  son,  then 

The  husband  is  to  have  one-fourth ; 

The  father  one-sixth ;  and  the  son  seven-twelfths. 

$  52.  If  a  husband  dies,  leaving  his  wife's  mother  and  a 
daughter, 

The  wife  is  to  have  one-eighth ; 

The  mother,  one-sixth ; 

The  daughter  one  half  of  the  estate ;  and  the  poor  five-* 
twenty-fourths. 

§  53.  It  the  husband  dies  leaving  two  wives  and  a  son,  then 

The  two  wives  are  to  have  one-eighth ;  and  the  son  seven- 
eighths  ;  and  should  there  be  more  wives  the  division  shall  take 
place  in  the  same  manner. 

§  54.  If  a  grandfather  or  grandmother  dies  leaving  a  sons' 
daughter  or  grand-daughter ; 

The  grand-daughter  is  to  have  one-half  of  the  estate,  and  the 
poor  the  other  half. 

§  55.  If  a  person  dies  leaving  two  grand-daughters  of  his  son's 
side,  and  a  brother,  each  of  them  are  entitled  to  one-third. 

§  56.  If  the  deceased  has  left  a  sister,  she  is  entitled  to  the 
half,  and  the  poor  to  the  other  half. 

$  57.  If  the  wife  dies,  leaving  her  husband  and  two  sisters, 

'The  husband  is  entitled  to  three-sevenths;  and  the  two 
sisters,  to  four-sevenths. 

$  58.  If  the  wife  has  left  two  ftdl  sisters  and  an  uncle  of 
her  father's  side,  then  each  of  these  persons  shall  be  entitled  to 
one-third  part. 

§  59.  If  an  emancipated  female  slave  dies,  leaving  her  husband 
nnd  one  daughter,  together  with  her  late  master  or  mistress, 
then 

The  husband  is  entitled  to  one-fourth ; 

The  daughter  to  one-half;  and  the  master  or  mistress  to  the 
other  one-fourth. 

§  60.  If  an  emancipated  male  slave  dies,  leaving  his  wife, 
daughter,  and  his  master  or  mistress,  then 
The  wife  is  entitled  to  one  eighth; 
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The  daughter  to  one-half;  and  the  master  or  mistress  to 
three-eighths. 

§61.  If  an  emancipated  female  slave  dies,  leaving  her  hus- 
band and  two  daughters,  together  with  her  late  master  op 
mistress,  then  the  property  is  divided  as  follows,  viz. 

Ohe-fourth  to  the  husband ;  two-thirds  to  the  two  daughters! 
and  one  twelfth  to  the  late  master  or  mistress. 

§  62.  If  such  an  emancipated  male  slave  dies, 

The  wife  will  be  entitled  to  one-eighth ; 

The  two  daughters  to  two-thirds ;  and  the  master  or  mistress 
to  five  twenty-fourth  parts. 

§  63.  Lastly,  agreeably  to  the  same  rule,  all  descendants  are 
entitled  to  their  respective  shares  of  inheritances,  according  to 
the  persons  they  represent  in  the  same  manner,  as  follows,  vis. 

A  wife  or  Iter  descendants,  a  full  brother  or  his  descendants, 
paternal  uncle  and  full  uncles  and  aunts  and  their  children,  and 
their  descendants,  if  there  be  no  nearer  kin ;  fathers',  brothers' 
and  mothers'  sisters9  children  are  entitled  to  the  same  shares  as 
joqs  and  daughters. 


TITLE  II. 

Concerning  Matrimonial  Affairs. 


§  64.  TF  a  person  wishes  to  marry,  application  must  be  made 
to  the  bride's  father  and  mother,  for  their  consent. 

§  65.  Should  the  parents  of  such  bride  be  dead,  the  map 
must  make  his  intention  known  to  the  relations  of  the  bride, 
and  endeavour  to  obtain  their  consent 

$  66.  And,  after  consent  has  been  obtained,  it  is  customary 
that  the  bride  and  bridegroom  interchange  some  presents,  which, 
however,  are  reciprocally  restored  if  the  marriage  does  not  take 

place.  . ' 

$  67.  The  parents,  or  nearest  relation*  of  the  bride,  shall  then, 
with  the  knowledge  of  the  bride,  enter  upon  an  agreement 
with  the  bridegroom  concerning  the  marriage  gift,  called 
maskawien. 

§  68.  The  matter  being  settled,  the  bridegroom  is  obliged  to 
pay  to  the  bride  immediately  what  has  been  agreed  upon. 
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§  69.  But  should  the  bridegroom  not  be  able  to  pay  such 
marriage  gift  immmediately,  it  is  with  special  consent  of  the 
bride,  however,  carried  to  a  separate  eccount. 

§  70.  The  bridegroom  is  obliged  to  inform  the  commandant, 
or  the  headman  under  whose  orders  he  stands,  of  his  intended 

marriage. 

§71.  The  commandant  will  then  by  means  of  the  rfathre 
commissioners  apply  to  his  excellency  the  governor  for  hi* 

consent 

§  72.  The  maskawien  or  magger  being  paid,  or  remaining  due, 
the  priest  or  lebbe  shall  be  informed  thereof. 

§  73.  The  priest  and  commandant  are  then  obliged  to  record 
all  such  transactions,  and  to  permit  the  marriage  ceremonies  tcf 
be  performed. 

§  74.  Should  it,  however,  be  discovered,  before  the  consum- 
mation of  the  marriage,  that  the  bridegroom  laboured  under 
any  bad  complaints,  such  as  leprosy,  insanity,  or  any  other  cfen* 
order,  so  that  he  is  unable  to  perform  the  matrimonial  duties, 
in  such  case  a  divorce  is  permitted. 

§  75.  If  the  bride  wishes  to  be  divorced,  she  is  obliged  to 
inform  the  priest  thereof;  who,  after  having  deliberated  with 
the  commandants  on  both  sides,  in  the  presence  of  the  native 
commissioners,  accedes  to  the  divorce,  which  they  are  obliged  to 
record.  Should  the  parties,  however,  not  wish  to  abide  by  the 
decision,  they  shall  be  at  liberty  according  to  custom  to  lay  their 
case  before  the  competent  judge. 

§  76.  In  such  case  the  bride  is  obliged  to  restore  to  the  bride- 
groom the  maskawien  or  magger. 

§  77.  But  should  the  disorder  be  discovered  after  the  coha- 
bitation, a  divorce  may  take  place,  and  the  wife  may  in  that  case 
keep  the  maskawien  or  magger. 

§  78.  And  although  such  complaint  should  be  discovered  by 
the  bride  either  before  or  after  the  consummation  of  the  marriage, 
the  husband  is  entitled  to  the  maskawien  or  magger ,  if  discovered 
before  the  cohabitation ;  but  the  wife  is  entitled  to  the  same,  if 
discovered  after  such  cohabitation. 

§  79.  Married  persons  (whether  they  can  alledge  any  reasons 
or  not)  being  with  mutual  consent  divorced,  the  husband  is 
obliged  to  allow  his  wife  the  moettelaak,  or  ready  money  pro- 
portioned to  the  marriage  gift,  for  the  support  of  the  house. 

§.  80*  Should  the  husband  and  wife  disagree,  and  five  in 
continued  dissensions  with  one  another,  and  wish  to  be  di- 
vorced, 
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$81*  In  that  case  the  priest  and  the  commandants  on  both 
sides  are  obliged  to  inquire  into  the  matter,  and  endeavour  if 
possible  to  reconcile  the  parties. 

§  82.  But  should  the  wife  oppose  a  reconciliation,  and  the  hus- 
band be  inclined  to  a  divorce,  in  that  case  they  shall  be  separately 
kept  by  their  own  relations. 

§  88.  After  which,  a  meeting  of  the  priests  and  the  officers  of 
the  company  shall  be  appointed. 

§  84.  And  the  matter  in  dispute  shall  be  investigated  a  second 
time,  and  endeavours  made  to  bring  the  parties  (if  possible)  to  a 
reconciliation. 

§  85.  And  if  the  parties  cannot  come  to  a  reconciliation  before 
the  said  assembly,  the  matter  in  question  must  be  brought  before 
the  sitting  magistrate. 

§  86.  And  if  the  wife  should  oppose  the  reconciliation,  she 
shall  be  held  to  restore  to  the  husband  twice  the  value  of  the 
tnaskawien. 

§  87-  If  the  husband  be  desirous  to  divorce  his  wife,  he  shall 
be  obliged  to  give  her  the  toUok  or  letters  of  divorce,  which  is 
repeated  a  second  time  at  the  expiration  of  fourteen  days  ;  and, 
at  the  end  of  one  month,  she  receives  the  third  toUok,  during 
which  time  the  husband  is  obliged  to  maintain  the  wife  and  to 
furnish  her  with  all  necessaries. 

§  88.  Before  the  third  tollok  is  issued,  a  reconciliation  between 
the  parties  may  take  place,  and  it  is  not  necessary  that  they  should 
disclose  to  any  body  the  causes  of  their  differences. 

§  89.  But  should  the  third  tollok  have  been  issued,  they  must 
be  divorced:  and  should  the  husband  be  determined  to  divorce  his 
wife  without  any  further  consideration,  it  is  the  practice  to  issue 
three  tolloks  or  letters  of  divorce  at  once.  But  in  that  case  he  is 
obliged  to  furnish  the  wife  with  a  dwelling  place  for  the  space  of 
three  months,  and  she  shall  not  be  allowed  to  marry  before  she 
has  three  times  had  her  menses* 

§  90.  The  husband  is  held  to  give  notice  to  the  commandants, 
on  both  sides,  of  such  divorce,  which  shall  be  recorded  by  them, 
and  no  other  person  shall  intermeddle  therewith. 

§91.  No  wife  is  obliged  to  receive  from  the  husband  any  in- 
terest money  for  her  maintenance ;  but  such  maintenance  must* 
according  to  the  Mohammedan  law,  be  the  product  of  some  trade 
or  manual  work  of  the  husband* 

§  92.  If  a  married  man  fall,  into  poverty,  so  as  to  be  unabfe 
to  maintain  his  wife,  such  wife  if  she  should  be  possessed  of  inj 
wealth,  (which  she  is  unwilling  to  share  with  her  husband)  m*f 
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obtain  a  divorce,  should  she  wish  it,  under  the  same  provision  si 
stated  in  section  76* 

§  93*  If  the  husband  leave  his  wife*  in  order  16  repair  to  some 
place  or  other  on  business,  he  must,  without  giving  occasion  to 
divorce,  provide  for  the  maintenance  of  his  wife  in  the  presence 
of  his  relations. 

§  94.  A  married  wdman  disobeying  her  husband,  shall  suffer 
hersdf  to  be  reprimanded  by  him,  for  the  first  time,  with  kind* 
ness,  in  order  to  bring  her  back  to  her  duty. 

§  95.  Should  the  wife,  however,  fail  in  her  due  obedience  for 
the  second  time,  the  husband  is  then  permitted  to  inflict  on  her 
some  gehtle  correction,  but  by  no  means  to  treat  her  in  a  rough 
manner,  so  as  to  occasion  any  marks  either  in  her  face  or  others 
parts  of  her  body ;  much  less  is  he  permitted  to  beat  her  on  any 
dangerous  place  of  the  body,  so  that  blood  appears. 

§  96.  A  divorced  wife,  being  pregnant,  i*  entitled  to  be  main- 
tained, till  she  is  delivered,  by  her  husband ;  who  is  also  obliged 
to  pay  the  expence  of  her  lying-in. 

§  97-  The  wife,  in  the  above  case,  is  obliged  to  nourish  her 
child  during  tiuree  days  without  being  at  liberty  to  ask  or  receive 
any  thing. 

§  98.  I$ut,  after  the  expiration  of  that  time,  the  husband  is 
obliged  to  fix  a  certain  amount  for  the  maintenance  of  the  child, 
if  the  wife  requires  it. 

§  99.  Should  the  wife  be  unwilling  to  keep  the  child  longer 
than  three  days,  the  husband  is  obliged  to  receive  it. 

§  100.  According  to  the  law  of  Mohammed,  a  man  is  per- 
mitted to  marry  four  wives,  that  is  to  say,  only  such  men  as  are 
uncommonly  addicted  to  the  fair  sex,  who  have  ability  enough 
to  acquit  themselves  of  their  duty,  and  who  are  possessed  of 
wealth  sufficient  to  maintain  the  same  properly. 

$  101.  Such  men  are  also  permitted  to  keep  under  their  pro- 
tection, besides  their  lawful  wives,  as  many  concubines  as  they 
are  able  to  jnaintain. 

$  102.  Hie  husband  and  wife  being  divorced,  (the  third  tollok 
having  been  issued),  they  are  not  permitted  to  become  recon- 
ciled and  live  as  husband  and  wife,  unless  the  wife  has  been 
married  to  another  husband,  and  has  also  obtained  from  him 
letters  of  divorce. 

The  shares,  allotted  to  the  poor  by  several  of  the  foregoing 
articles,  are  not  for  the  poor,  but  must  go  to  the  asewatoekaresj 
brocgamoedeweigeU  and  persons  on  the  father's  and  mother's 
tide,  who  are  Entitled  to  die  same: 
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Heirs,  who  claim  such  inheritances,  make  the  same  known  to 
the  headman  of  the  Moors,  the  arbitrators,  and  the  priests;  who 
then,  at  the  entrance  of  the  gate  of  the  temple,  inquire  into  and 
decide  the  case,  and  cause  the  shares  to  which  each  is  entitled 
to  be  given  to  them.  And  as,  according  to  the  Mohammedan 
custom,  the  women  may  not  go  out,  it  is  therefore  the  custom  to 
inquire  into  and  settle  their  cases  in  an  amicable  manner ;  but  if 
they  are  not  contented  therewith,  both  such  cases  and  the  crimi- 
nal ones,  are  brought  before  the  governor. 

In  this  manner  we  the  marikair,  arbitrators,  priests  and  inhabi- 
tants, according  to  our  knowledge,  and  having  consulted  with  the 
learned  high  priests,  have  stated  the  foregoing  articles  as  being 
agreeable  to  the  laws  and  customs  to  be  observed;  and  have 
confirmed  the  same  with  our  signatures,  at  Colombo,  the  1st  d 
August  1806. 

(Signed)  Mamoenyna  Poele  Slyma  Lebbe  Marikair 
Segoe  Ismael  Lebbe  Nyna  Marikair 
Oedoema  Lebbe  Meestriar  Sekadie  Marikaur 
Magellem  Moegydien  Lebbe 
Segoe  Mira  Lebbe  Oedoema  Lebbe  Marikair 
Ibrahim  Poelle  Sinne  Lebbe 
Lebbe  Marikair  Saraay  Lebbe  Marikair 
Agamadoe  Lebbe  Segoe  Abdul  Kader  Interpreter 
Omeroenayna  Poelle 
Segoe  Lebbe 

Kasie  Lebbe  Mamoenyna  Poella 
Asen  Miera  Lebbe  Moegammadoe  Lebbe 
Andekana  Poelle  Ossena  Lebbe 
Kasi  Lebbe  Segoe  Mira  Lebbe 
Aydroes  Lebbe  Sultan  Kandoe 
Lebbe  Marikair  Oemeroe  Lebbe  Markan 
Lebbe  Markair  Samsoe  Lebbe  Markair 
Segoe  Mira  Poelle  Awoewekker  Lebbe  Alvers 
Mira  Lebbe  Meestiriar  Sekadie  Markair 
Siyma  Lebbe  Jesboe  Nayna. 


FINIS. 


Printgd  by  A.  Strahan,  JUw-Printtr  to  His  Mip^y* 
Printers-Street,  London. 
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